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ARIZONA 
James W. Johnson & Margaret Gallogly, Reporters 

Arizona Supreme Court Rejects PIA Standard for Quantification of Indian Rights 
The Arizona Supreme Court recently issued its decision on the standard for quantifying 

federal reserved water rights on federal reservations. In re the General Adjudication of All Rights 
To Use Water in the Gila River System and Source, 201 Ariz. 307, 35 P.3d 68 (Ariz. 2001). The 
court addressed the standard to be used in deciding the federal reserved water right for Indian 
reservations. Most significantly, the court refused to approve the use of the "practicably irrigable 
acreage" (PIA) standard adopted by the trial court. Instead, the court held that determining the 
amount of water right reserved to an Indian reservation requires a reservation-by-reservation 
review, taking into account multiple factors. 

The issue before the court was "[w]hat is the appropriate standard to be applied in 
determining the amount of water reserved for federal lands?" 35 P.3d at 71. This issue is the 
third of six issues on interlocutory appeal from a 1988 decision of the trial court in the Gila River 
General Stream Adjudication. In recent years, the court has issued opinions on four of the six 
issues on interlocutory appeal. This latest decision is one of a series of opinions by the court on 
issues critical to the future direction of general adjudications in the state. 

In an order issued by the trial court in the Gila River General Stream Adjudication in 
September 1988, the trial court held that the appropriate standard to determine the federal 
reserved water right of an Indian reservation is the PIA standard approved by the U.S. Supreme 
Court in Arizona v. California, 373 U.S. 546 (1963). Thus, the trial court determined that the 
amount of water necessary to irrigate the PIA of the reservation is the amount of water reserved 
to the reservation. In its order, the trial court did not specifically address the question of the 
purpose of Indian reservations. 

In its recent opinion, the Arizona Supreme Court considered the issue of the quantification of 
the federal reserved water right for Indian reservations in two parts. First, following the Winters 
doctrine, it considered what was the purpose of establishing the Indian reservations in question. 
Second, it considered whether the PIA standard or some other standard should be used in 
quantifying the amount of water necessary to fulfill the purpose of the reservation. 

The court held that "the purpose of a federal Indian reservation is to serve as a 'permanent 
home and abiding place' to the Native American people living there." 35 P.3d at 76 (quoting 
from Winters v. United States, 207 U.S. 564 (1908)). In doing so, the court rejected the process 
of determining the purpose of each Indian reservation on a case-by-case basis through the review 
of historic documents, calling such exercise "highly questionable." In reaching this decision, the 
court agreed with the position argued by the United States and the tribal litigants. 

The court then turned to the issue of how to quantify the amount of water necessary to fulfill 
the reservation's purpose. The court declined to approve the use of PIA as the exclusive 
quantification measure for determining water rights on Indian lands. In doing so, the court 
disagreed with the United States and the tribal litigants who argued that PIA was the 
preemptively established standard by which to quantify federal reserved water rights on Indian 



reservations. The court found that the PIA standard was flawed in a number of respects. Most 
importantly, use of the PIA standard would cause significant discrepancies between reservations 
based solely on their geography. Those reservations with lands suitable for agriculture would 
inevitably obtain more favorable results than reservations in mountainous areas. 

The court also took exception to the focus of the PIA standard on agricultural development 
on a number of fronts. The court questioned the feasibility of undertaking large agriculture 
projects in the West and whether the focus on such projects because of PIA deterred the tribes 
from considering other, more realistic economic development and the amount of water needed 
for that development. The court also noted that a reservation that is a homeland requires water 
for multiple purposes, not just agriculture. A tribe may wish to include agriculture as part of its 
use of reservation land, but should be allowed to make other economic choices. Another concern 
expressed by the court was whether applying the PIA standard would artificially inflate the 
amount of water minimally necessary to achieve the purpose of the reservation. 

Having rejected the PIA standard, the court reiterated its position that quantifying the federal 
reserved water right of an Indian reservation requires a fact-based, reservation-by-reservation 
inquiry into the amount of water necessary to carry out the purpose of the reservation as a 
permanent homeland, and tailoring that amount of water to the minimal need of the reservation. 
The court offered guidance to the trial court that will undertake this inquiry, stating that: "[t]he 
important thing is that the lower court should have before it actual and proposed uses, 
accompanied by the parties' recommendations regarding feasibility and the amount of water 
necessary to accomplish the homeland purpose." 35 P.3d at 79. The court stated that proposed 
uses of water must be reasonably feasible. Determining reasonable feasibility requires a two-part 
analysis. First, the proposed use must be achievable, as a practical matter. Second, the proposed 
use must be economically sound. 

The court directed the trial court to view the evidence presented to it taking into account 
several factors. Among the factors described by the court were the tribe's history and culture, 
including tribal traditions requiring water use; the geography and natural resources of the 
reservation, the tribe's economic base, and the tribe's past use of water, consideration of each of 
which is necessary to evaluate the efficient use of water and the appropriateness of a particular 
project to a particular reservation; and the current and future population of the reservation. The 
court noted that the U.S. Supreme Court has rejected the quantification of federal reserved water 
rights based solely on population. "However, if a federally reserved water right is to be tailored 
to a reservation's 'minimal need,' as we believe it must, then population necessarily must be part 
of the equation. To act without regard to population would ignore the fact that water will always 
be used, most importantly, for human needs." Id. at 80. The court made clear that the factors 
described in the opinion are not exclusive. The lower court may consider other information that 
that court deems relevant. 

The court also examined the standard to be applied in quantifying the federal reserved water 
right for non-Indian reservations of federal land. The court determined that the standard for non-
Indian reservations is necessarily quite different from the standard to be applied to Indian 
reservations. A non-Indian federal reservation of land has a narrow purpose at inception. There is 
no need to consider future needs and changes in use. The court cited with approval prior case law 
requiring the trier of fact to examine the documents creating and authorizing the reservation; 
determine the precise federal purposes to be served by the reservation; determine whether water 
is essential for the primary purposes of the reservation; and, if so, determine the minimal 
quantity of water required for such purposes. The court also confirmed that water for purposes 



other than the primary purposes of a non-Indian federal reservation must be acquired under state 
law. The court's ruling with respect to non-Indian federal reservations is consistent with prior 
case law. 

A copy of the court's opinion is available at www.supreme.state.az.us/opin/filed2001.htm. 
 
WYOMING 
Thomas Davidson, Guest Reporter 
 
Wyoming and Nebraska Settle North Platte Dispute 

On November 13, 2001, the U.S. Supreme Court adopted the Final Settlement Stipulation 
completed last March by Wyoming, Nebraska, Colorado, the United States, and Basin Electric 
Power Cooperative. Special Master Owen Olpin, appointed by the U.S. Supreme Court to hear 
the case, recommended in October of 2001 that the U.S. Supreme Court accept the parties' 
settlement. 

Nebraska filed suit against Wyoming in 1986 to reopen the equitable apportionment 
established by the U.S. Supreme Court decree of 1945 (the Decree). Nebraska's initial filing 
sought to enjoin the construction of Deer Creek Dam, a municipal supply project on a tributary 
of the North Platte River in Wyoming. Nebraska also complained of the operation of Grayrocks 
Reservoir on the Laramie River and asserted that Wyoming was attempting to prevent the 
Bureau of Reclamation from diverting North Platte River waters for storage in the Inland Lakes 
in Nebraska. Wyoming, Nebraska, Colorado, and the United States filed cross motions for 
summary judgment in 1991. The U.S. Supreme Court ruled on those motions in 1993. Nebraska 
v. Wyoming, 507 U.S. 584 (1993). Before deciding the motions for summary judgment, however, 
the Court analyzed Nebraska's claims to determine whether they involved application for 
enforcement of rights already recognized in the Decree, or whether Nebraska sought to modify 
the Decree. Id. at 590. 

Under that analysis, the Court concluded that, because Nebraska had no preexisting right 
recognized by the Decree with regard to the Laramie River and the tributaries that enter the river 
below Pathfinder Reservoir (i.e., Deer Creek), Nebraska was in fact seeking to modify the 
Decree. The Court then defined the burden of proof, and explained that the Decree would not be 
modified unless Nebraska could establish by clear and convincing evidence that it would suffer 
substantial injury as a result of Wyoming's Laramie River and tributary use. 

Both Wyoming and Nebraska sought leave to amend their pleadings in 1994. The Court ruled 
upon those motions in Nebraska v. Wyoming, 515 U.S. 1 (1995). The Court accepted Nebraska's 
claims related to the Laramie River, Wyoming's development on the tributaries that enter the 
mainstem below Pathfinder Reservoir, Wyoming's groundwater development, and Wyoming's 
use of Horse Creek. The Court concluded that Nebraska could seek to modify the Decree to add 
injunctions against Wyoming related to those matters, but that it must meet the higher burden of 
proving substantial injury by clear and convincing evidence. The Court also held that there 
would be a full weighing of the equities before the Decree would be modified. The Court 
rejected Nebraska's call for a year-round apportionment. 

Because Nebraska's affirmative case disclosure departed dramatically from the modification 
case accepted by the Supreme Court, Wyoming filed motions to dismiss and for summary 
judgment (essentially in the alternative) in October 1998. Those motions, which were supported 
by Colorado and the United States, requested the Special Master to confirm that Nebraska's 
remaining claims sought to modify, not enforce, the Decree. Wyoming also requested dismissal 



of Nebraska's purported enforcement claims. Wyoming's position was that the Supreme Court 
defined Nebraska's claims and related burden of proof in the 1993 and 1995 opinions. Nebraska 
alleged in response that its amended petition sought an order modifying the Decree to impose 
new injunctions designed to carry out the "predicate" of the apportionment, or "in aid of the 
apportionment," and that the Court did not determine the appropriate burden of proof for such a 
claim in either its 1993 or 1995 opinions. By this stage of the proceedings, Nebraska sought 
dramatic reductions in Wyoming water use and in excess of $100 million in damages for 
Wyoming's alleged violation of that "predicate." 

On May 7, 1999, the Master held that, with the possible exception of Wyoming's 
groundwater pumping that withdrew irrigation water directly from the apportioned reach of the 
river (between Whalen Dam and Tri-State Diversion Dam), Nebraska's case would be tried as 
one for modification of the Decree. The Master characterized Nebraska's arguments regarding 
the difference between the "predicate" of the apportionment and a claim for modification of the 
apportionment itself as a distinction without a difference. The Master held that because Nebraska 
sought to impose new injunctions, it must make a clear and convincing showing of substantial 
injury to obtain a modification. The Master subsequently issued a pretrial order that set the trial 
to begin on May 10, 2000, in Pasadena, California. By that date, Nebraska and Wyoming had 
each spent roughly $20 million in pretrial preparation. It was expected that the trial could last up 
to two years. 

Late on May 9, 2000, the parties reached an agreement in principle on the remaining 
litigation issues. Although opening statements had been scheduled for May 10, 2000, the parties 
actually used that day to inform the Special Master that a tentative agreement on the principles 
had been reached. At the parties' request, the Special Master issued a stay of the proceedings to 
allow the parties to prepare the final settlement documents. 

On March 15, 2001, the parties presented Special Master Owen Olpin with the proposed 
Final Settlement Stipulation. The Final Settlement Stipulation is made up of a number of 
documents, but consists primarily of a Modified North Platte Decree (Modified Decree), the 
previous stipulations of the parties, and the North Platte Decree Committee Charter. The 
settlement contains no provision for "past damages" to Nebraska, nor does it require the dramatic 
reduction in Wyoming water use that Nebraska had sought. The key provisions resulting from 
the 300-page settlement agreement are: 
 

(1) Acreage Limitations. The settlement added new decreed acreage limitations to cover 
intentionally irrigated lands located in the drainages tributary to the North Platte River between 
Pathfinder Dam and Guernsey Reservoir and the Lower Laramie River basin, excluding the 
Wheatland Irrigation District. It clarified the annual accounting and mapping for the 
"intentionally" irrigated lands and the sources of irrigation water to be included--surface water 
diversions, reservoir supplies, hydrologically-connected groundwater wells (HCGW), and 
equivalent acreage as a result of a transfer or change of water rights from irrigation to another 
use--and defined HCGW to include uses of groundwater that meet the agreed criteria for effects 
upon a surface water source. 
 

(2) Consumptive Use Limitation. The settlement added a new decree limitation on the 
consumptive use of irrigation water on the irrigated acreage upstream of Guernsey Reservoir. 
The limitation is set at the highest level of consumptive use of irrigation water over a 



consecutive ten-year period, as estimated using a fixed computational procedure for information 
and climate conditions between 1952 and 1999. 
 

(3) Administration--Allocation Year. The agreement defined an "allocation year" using 
U.S. Bureau of Reclamation (USBR) forecasting procedures for determining when streamflow 
and reservoir storage conditions predict a dry year or a shortage of irrigation water for the 
federal storage contractors during an irrigation season. In an "allocation year," the settlement 
provides for a priority administrative call for certain of the federal storage reservoirs, until May 
1st of the year. After May 1st, other limitations are placed on certain mainstem diversions. 
 

(4) Administration--"Triangle Area." In the 1945 Decree, there was no restriction on 
groundwater development in the lower reach of the river, known as the triangle area. Under the 
agreement, portions of the depletions from wells used for irrigation purposes located within the 
"triangle" are brought into the 75/25 apportionment of the natural flow of the North Platte River 
between Whalen Dam and Tri-State Diversion Dam. Replacement water is required to address 
these well depletions. Provisions for regulating and receiving credit for prohibiting some wells 
from pumping is also provided as an alternative to providing replacement water. 
 

Similarly, the 1945 Decree did not require inclusion of diversions from tributaries in the 
triangle area. Under the Modified Decree, surface water rights located along the tributaries and 
drains within the defined triangle area of Wyoming will be administered on a daily basis as a 
part of the 75/25 apportionment of the natural flow of the North Platte River between Whalen 
Dam and Tri-State Diversion Dam. Again, replacement water may be provided to the North 
Platte River as an alternative to regulation of junior priority surface water rights located in the 
triangle area. 
 

(5) Glendo Reservoir--Historic Operations. The historic operation of Glendo Reservoir by 
the USBR was preserved under state law and in the Modified Decree under the settlement. This 
historic operation includes the re-regulation of natural river flows in existing temporary storage 
space. This efficient use of Glendo provides basin-wide benefits to water users and the 
environment, and provides for higher carryover storage that decreases the potential for allocation 
years and the associated additional administration. 
 

(6) North Platte Decree Committee (NPDC). Formed by Wyoming, Nebraska, Colorado, 
and the United States under the settlement to assist in monitoring, administering, and 
implementing the Modified Decree, the Committee is authorized to operate by consensus. The 
settlement requires each party to bring any concern or dispute to the NPDC prior to seeking an 
action before the U.S. Supreme Court. 
 

(7) Project Development. The settlement included a separate stipulation of the parties 
allowing for the construction and oper-ation of the Pathfinder Modification Project. This project 
is a proposed 54,000 acre-foot (AF) enlargement of an existing reservoir, to reactivate the 
capacity lost to sediment. The expanded capacity will be used to meet Wyoming's municipal and 
other water needs (20,000 AF account to replace the earlier Deer Creek Project) and for an 
environmental account (34,000 AF) potentially to be used as a portion of the water needs of the 
Platte River Endangered Species Recovery Implementation Program. 



 
(8) Recordkeeping, Information Sharing, and Joint Technical Studies. The Final Settlement 

Stipulation requires reporting of water right applications for municipal, industrial, export, and 
groundwater recharge purposes, and for dams and reservoirs; it defines exempt uses under the 
Modified Decree as stock-watering reservoirs (20 AF), domestic wells (25 gallons per minute), 
and single project small non-irrigation uses (50 AF per year); it requires data collection on some 
diversions, irrigation reservoir accruals, and well pumping; it calls for the adjudication of un-
adjudicated HCGW irrigation rights and some unadjudicated surface water rights for irrigation 
purposes; and it provides for joint (cost-shared) technical studies through the NPDC to address 
certain scientific matters relating to consumptive use and groundwater depletions in the triangle 
area. 

With the November 13, 2001, U.S. Supreme Court approval of the Final Settlement 
Stipulation of the parties and entry of the Modified Decree, the decree originally entered in this 
case on October 8, 1945, was replaced and all claims, counterclaims, and crossclaims brought or 
which could have been brought in the case were dismissed by the Court, with prejudice. 
 
Note: Mr. Davidson is Deputy Attorney General and lead counsel for the State of 

Wyoming in the above-des-cribed litigation. 
 
ALASKA 
Thomas E. Meacham, Reporter 
 
Ninth Circuit Rejects Alaska's Subsistence Jurisdiction Appeal 

The Ninth Circuit Court of Appeals, sitting en banc, on May 7, 2001, denied the State of 
Alaska's appeal in the long-running case of Katie John v. United States, 247 F.3d 1032 (9th Cir. 
2001). This case challenged the authority of the United States to assume management of fish and 
game on most of the federal public lands in Alaska, in order to implement the federal 
subsistence-use priority established in the Alaska National Interest Lands Conservation Act of 
1980 (ANILCA), Title VIII, Pub. L. No. 96-487 (1980). 

On July 20, 2001, Alaska Governor Tony Knowles had obtained a 60-day extension of time 
to appeal the Ninth Circuit's decision to the U.S. Supreme Court. On August 27, 2001, the 
Governor decided not to appeal further. He stated that he wanted to move the State toward 
healing the deep cultural and racial schisms that have arisen from the State's position on Katie 
John and the related attempts to obtain legislative approval of a proposed amendment to the 
Alaska Constitution that might resolve the issues. The Alaska Legislature then attempted to 
appeal the Ninth Circuit decision before the 60-day extension expired. However, the Clerk of the 
Supreme Court determined that the extension of time to appeal applied to the Governor only, and 
the Legislature's attempted appeal was rejected on November 26, 2001. 
 
Alaska Legislature Legitimizes Ad Hoc Temporary Water Permit Practices 

Responding to the case of Greenpeace, Inc. v. Alaska, Sup'r. Ct. No. 3AN-99-03415 (unpub. 
dec. Oct. 9, 2000) (reported in Vol. XXXIII, No. 3 (2000) of this Newsletter), the Alaska Legis-
lature in 2001 enacted amendments to the Alaska Water Use Act, 2001 Alaska Sess. Laws ch. 
100, to legitimize the ad hoc system of temporary water use permits which the superior court had 
found legally deficient in the Greenpeace case. The decision was not appealed to the Alaska 
Supreme Court; instead, a legislative solution was sought. 



The issuance of easily-renewed, five-year "temporary water permits," rather than the 
issuance of traditional water appro-priation rights under the Act (after public notice and 
environmental review), has become widespread with North Slope oilfield operators, and involves 
the pumping and removal of very large quantities of water, particularly in winter. 

The 2001 amendments both confirmed the authority of the Department of Natural Resources 
(DNR) to continue to issue temporary water permits, and validated the permits that had been 
issued in the past. The legislation provides that no public notice need be given prior to issuance 
of such a permit. 2001 Alaska Sess. Laws ch. 100, '6. This provision, and the legislative 
validation of past permits for which no prior public notice was given, may raise issues of validity 
under the "prior public notice" requirement of the Alaska Constitution, Art. VIII, '10. The new 
authorization for temporary water permits also exempts such permits from the four required 
findings and the eight "public interest" factors that must be examined by DNR before a 
traditional water right is granted. 

The statutory authority for temporary water permits contains a legislative "sunset" provision 
that will repeal this authority on July 1, 2002. 2001 Alaska Sess. Laws ch. 100, ''9, 10, 14. It is 
expected that amendments will be introduced during the 2002 legislative session to repeal this 
sunset clause, and to address the widespread use of temporary water permits more 
comprehensively. 

The 2001 amendments to the Water Use Act also included authority for DNR to assess a 
"reasonable fee" for the "reasonable direct cost" of DNR's specific services provided under the 
Act. Id. This fee is in addition to the $50 annual "administrative service fee" assessed against all 
water rights holders to maintain DNR's water records, without regard to whether there is any 
activity in particular cases. Alaska Admin. Code tit. 11, ' 93.05.010(a)(8)(m). This annual fee 
was also given a legislative stamp of approval. 2001 Alaska Sess. Laws ch. 100, '1(b). 
 
Superior Court Rules on Temporary Water Permit Procedures, but Regulation is 
Amended 

On October 5, 2001, a related case to the Superior Court case of Greenpeace, Inc. v. Alaska 
referred to above was decided largely in favor of the plaintiff by Superior Court Judge pro tem 
Sigurd Murphy. The court held in Greenpeace, Inc. v. Alaska, Sup'r. Ct. No. 3AN-00-3648 
(unpub. dec., Oct. 5, 2001) that DNR had acted arbitrarily and capriciously in lifting the 
administrative stay of a contested temporary water permit, pending appeal. The record showed 
that the agency had, without notice to appellant Greenpeace, lifted the automatic administrative 
stay pending appeal of a water permit eleven minutes after applicant British Petroleum had 
requested that the agency lift the stay. 

The Department has appealed this later Greenpeace decision to the Alaska Supreme Court. 
In a related move, the Department amended its appeal regulations at Alaska Admin. Code tit. 11, 
' 02.060, effective in August of 2001, to eliminate the automatic aspect of the stay of 
departmental decisions pending adminis-trative appeal. Greenpeace has recently challenged this 
regulatory change in superior court, on legal and constitutional grounds. 
 
Department of Natural Resources Proposes Water Administration Changes 

Proposed regulatory changes to certain regulations, Alaska Admin. Code tit. 11, '' 93.020-
93.970, which administer Alaska's Water Use Act, Alaska Stat. ' 46.15.010, have been proposed 
by DNR. These proposals, if adopted in their present form, would make fundamental changes in 
the way water appropriation permits and certificates are administered by DNR's Water Section. 



These regulatory proposals were first circulated for public review and comment on August 20, 
2001, and the public comment period closed on October 22, 2001. 

The proposed regulations, responding to personnel and budget shortages in the Water Section 
of DNR, would eliminate the formal adjudication process and the issuance of certificates of 
appropriation to many users of smaller water quantities, unless it is determined through a pre-
screening process that their water uses would be "significant" enough to affect existing users or 
the environment. The minimum quantities below which a water use would be presumptively 
"nonsignificant" are proposed to be 5000 gallons per day (gpd) from a surface source which is 
listed as anadromous fish habitat, and 50,000 gpd from a groundwater source, or from a surface 
water source not listed as anadromous fish habitat. The proposed regulations would also 
establish procedures to implement DNR's new temporary water permit au-thority, which has 
been formalized by the legislation recently enacted in 2001 Alaska Sess. Laws ch. 100, '6. 
 
CALIFORNIA 
Ronald B. Robie, Reporter 
 
All Contracting Parties Need Not be Joined in Challenge to Adequacy of EIR 

A California court of appeal recently held that in a suit over the adequacy of an 
environmental impact report (EIR) involving a water contract, all contracting parties need not be 
joined as "indispensable parties" when the buyer and seller are parties. 

In Deltakeeper v. Oakdale Irrigation District, 94 Cal. Ct. App. 4th 1092 (Cal. Ct. App. 
2001), the Court of Appeal, Third Appellate District, said that: "The public has a right to insist 
on the adequacy of the environmental document upon which the agency makes its decision, 
especially when the agency is one of the project proponents." Id. at 1109. 

In this case the plaintiffs were environmental organizations challenging the adequacy of the 
EIR. The lead agency respon-sible for the EIR was the seller of the water: defendants Oakdale 
Irrigation District (Oakdale) and South San Joaquin Irrigation District (South San Joaquin). The 
remaining defendant was Stockton East Water District (Stockton East), the buyer. This dis-trict, 
in turn, was to deliver the water to the City of Stockton and two other water districts. All were 
parties to the contract with Oakdale and South San Joaquin. 

The general rule on "indispensable parties" is that all parties to a contract must be joined. 
The court, however, held that a suit challenging the adequacy of an EIR under the California 
Environ-mental Quality Act (CEQA) was different than an ordinary contract action because the 
only issue in the CEQA suit is whether substantial evidence supports the lead agency's 
determination that the EIR is adequate. 

Under Cal. Civ. Proc. Code '389(b), the judge must exercise discretion and consider four 
factors in determining whether par-ties are "indispensable," and their absence requires dismissal: 
(1) Is the judgment prejudicial to parties or non-parties? In this case, the court held, the parties 
(both seller and buyer) can adequately protect the interests of non-parties. The court also 
considered the fact that all buyers and sellers had a contract making the entire arrangement 
contingent on compliance with CEQA. This was obviously a factor in the court's decision but 
was not controlling. (2) Are there measures by which prejudice can be lessened or avoided? 
Since a trial court hearing on the adequacy is by writ, no new evidence may be presented and the 
only issue is the adequacy of the document itself. Unjoined parties would not be presenting 
anything new. (3) Will the judgment entered be rendered adequate? Yes. (4) Will the plaintiff 
have an adequate remedy if the action is dismissed? In this case the answer is "no." Since the 



statute of limitations for challenging an EIR is only 30 days (Cal. Pub. Res. Code '21167(c)), the 
plaintiffs would have no further remedy and the EIR would go unchallenged. 

In this case the trial court dismissed the suit for failure to join the other buyers. The court of 
appeal reversed and remanded to the trial court to consider the suit on its merits. 

The prior law requiring joinder of all contracting parties has served as a trap for those 
challenging an EIR and this case should be a helpful clarification. 

 
COLORADO 
William A. Paddock, Reporter 
 
Decision Clarifies Law Governing Easements for Irrigation Ditches 

The Colorado Supreme Court's decision in Roaring Fork Club, L.P. v. St. Jude's Co., 36 P.3d 
1229 (Colo. 2001) provides much needed clarification to the law governing easements for 
irrigation ditches and the lands burdened thereby. This case arose from the efforts of the Roaring 
Fork Club to convert former agricultural land into a private fishing and golf club. The down 
gradient landowner, St. Jude's Company, had several irrigation ditches that traversed the land of 
the Roaring Fork Club. Roaring Fork Club's planned development required relocating and piping 
a portion of the ditches. After an unsuccessful attempt to reach agreement with St. Jude's 
Company to purchase its easements or formalize a ditch maintenance agreement, Roaring Fork 
Club proceeded with its development plans. In the process, it unilaterally graded ditch banks and 
portions of ditches, realigned ditches, piped portions of ditches, constructed cabins and golf 
course greens within the easements, and temporarily diverted wastewater into one of the ditches. 

St. Jude's filed a trespass action seeking mandatory and permanent injunctions requiring 
Roaring Fork Club to restore the ditches. The trial court found Roaring Fork Club guilty of 
trespass and, as a court sitting in equity, afforded it the options of either restoring the ditches to 
their original condition or assuming the responsibility and expense of operating and maintaining 
the ditches on its property and of permanently delivering to St. Jude's water consistent with its 
decreed water rights. Roaring Fork Club accepted the maintenance and delivery option and St. 
Jude's appealed. 

A divided panel of the Colorado Court of Appeals reversed the trial court, holding that once 
a trespass was found, the sole remedy was to order restoration of the ditches. St. Jude's Co. v. 
Roaring Fork Club, L.P., 15 P.3d 281 (Colo. Ct. App. 1999). See Vol. XXXIII, No. 1 (2000) of 
this Newsletter. The Colorado Supreme Court granted certiorari to determine (1) whether the 
court of appeals properly preempted the trial court's exercise of equitable discretion; and (2) 
whether the court of appeals erred by requiring the trial court to award injunctive relief. 

The Colorado Supreme Court affirmed in part and reversed in part. It affirmed the court of 
appeal's judgment finding that the Roaring Fork Club's unilateral alteration of the ditch 
easements constituted a trespass. It also held, however, that the owner of land burdened by a 
ditch easement may move or alter that easement without the consent of the ditch owner if the 
landowner first obtains declaratory judgment that the proposed changes will not significantly 
lessen the utility of the easement, increase the burdens on the easement's owner, or frustrate the 
purpose for which the easement was created. It further held that the right to inspect, operate, and 
maintain a ditch easement is not abrogated by alterations or changes to the ditch. Accordingly, 
the supreme court remanded the case for further proceedings consistent with the law announced 
in the opinion. 



The basis for the court's decision is the principle that both the holder of an easement and the 
owner of the land burdened by the easement have rights to use the property. The interests of both 
must be balanced to permit due and reasonable enjoyment by both the easement and the servient 
estate. To balance these competing interests, the court adopted the Restatement (Third) of 
Property "Servitudes," '4.8(3) (2000) which states: 
 

Unless expressly denied by the terms of an easement, . . . the owner of the servient estate 
is entitled to make reasonable changes in the location or dimensions of an easement, at 
the servient owner's expense, to permit normal use or development of the servient estate, 
but only if the changes do not (a) significantly lessen the utility of the easement, (b) 
increase the burdens on the owner of the easement in its use and enjoyment, or 
(c) frustrate the purpose for which the easement was created. 

 
While the court adopted the Restatement (Third) of Property as the correct legal principle for 

analyzing a ditch easement relocation or alteration, it rejected any implication that the 
Restatement (Third) of Property authorizes the unilateral alteration or relocation of ditch 
easements. Instead, absent agreement between the easement owner and the owner of the servient 
estate, the court required the owner of the burdened land first to obtain a declaratory judgment 
that the proposed alterations do not damage the easement owner in accordance with the test in 
the Restatement (Third) of Property. And, if the easement owner is able to show damage, then 
the court should not permit the alteration. 

The case was remanded for further proceedings under this newly-articulated legal standard. 
In remanding, the court was careful to point out that Roaring Fork Club was guilty of trespass 
and that it may still be liable for damages for the trespass. The court also expressly disapproved 
Roaring Fork Club's self-help and stated it would likewise disapprove any future unilateral 
actions by owners of servient estates. 

Your reporter believes this opinion is a step forward in this area of law. It clarifies the 
applicable legal standards and also levels the playing field so that easement owners cannot 
arbitrarily oppose any modification to their easements; but it appropriately places the burden on 
the owner of the servient estate to obtain a court order authorizing the alterations when the 
parties cannot otherwise agree. 
 
Decision Limits State Engineer's Authority to Approve Temporary Substitute Supply Plans 

The Colorado Supreme Court's decision in Empire Lodge Homeowners' Ass'n v. Moyer, No. 
00SA211, 2001 WL 1598753 (Colo. Dec. 17, 2001) (petitions for rehearing pending) has created 
quite a stir in Colorado's water community. In a case nominally concerning standing to challenge 
expanded use of a water right, the supreme court has sharply limited the state engineer's 
administrative authority to approve temporary substitute supply plans to replace out-of-priority 
stream depletions. As previously reported in Vol. XXXIII, No. 1 (2000) of this Newsletter, 
Empire Lodge is a subdivision on Empire Creek, a tributary of the Arkansas River near 
Leadville, Colorado. It diverts water from Empire Creek to fill two lakes on its property. The 
lakes are recreational amenities for the subdivision that have no decreed water rights. The 
Moyers have a decreed senior surface water right located downstream on Empire Creek. 

In order to be able to divert water into its lakes when it would otherwise be out of priority, 
Empire Lodge sought and obtained state engineer approval of a temporary substitute supply plan 
under Colo. Rev. Stat. '37-80-120. Pursuant to that plan, Empire Lodge made replacement water 



available to the Arkansas River, but not to Empire Creek. This administrative approval that was 
continued from year to year by the state engineer included a requirement that Empire Lodge not 
divert when downstream water rights on Empire Creek were entitled to receive water, and 
required Empire Lodge to adjudicate a plan for augmentation. Empire Lodge did not file a plan 
for augmentation and for more than ten years the state engineer continued to annually approve 
the replacement plan. 

The Moyers eventually sued Empire Lodge in district court for, among other things, injury to 
their water rights. Empire Lodge countersued in water court, asserting, among other things, that 
the Moyers had expanded the use under their senior water rights and were using the water rights 
for undecreed purposes. Empire Lodge sought an order prohibiting the Moyers from asserting 
their priority against Empire Lodge. The Moyers counterclaimed for a declaratory judgment that 
Empire Lodge was illegally appropriating water, illegally storing water, and unilaterally 
implementing a change of water rights without court approval. It requested that Empire Lodge's 
diversions be enjoined. 

The water court ruled in the Moyers' favor, enjoined the diversions by Empire Lodge, and 
roundly criticized the state engineer's use of the temporary substitute supply plan as a means to 
allow diversions of water without judicial approval of a change of water rights or plan for 
augmentation. 

On appeal, Empire Lodge asserted that Colo. Rev. Stat. '37-80-120, when combined with 
state engineer approval of out-of-priority diversions, conferred upon it a legally-protected water 
right entitling Empire Lodge to challenge the Moyers' water use. By this claim, Empire Lodge 
placed at issue the nature of the right, if any, acquired through state engineer approval of a 
temporary substitute supply plan. The supreme court held that Empire Lodge lacked standing to 
challenge the Moyers' water usage, that its out-of-priority diversions required judicial approval 
of an augmentation plan, and that its out-of-priority diversions were properly enjoined until it 
had obtained an augmentation plan decree. 

The traditional analysis of standing employed by Colorado's courts examines whether the 
plaintiff was injured in fact and whether the injury was to a legally-protected right. In determin-
ing whether a plaintiff has asserted sufficient injury to establish standing, the court must accept 
the allegations in the complaint as true, and may consider other evidence. Once injury is estab-
lished, the court must decide whether the law protects the plain-tiff from that injury, a decision 
inextricably tied to the merits of the dispute. Thus, a decision that a plaintiff lacks standing be-
cause the claimed injury does not infringe a legally-protected interest is essentially equivalent to 
a holding that the plaintiff failed to state a claim for relief. See, e.g., Colorado General Assembly 
v. Lamm, 700 P.2d 508 (Colo. 1985). 

In Empire Lodge, the court appears to have accepted Empire Lodge's allegations of injury in 
fact and proceeded to decide whether the injury was to an interest that is legally protected. In 
prior cases, the court has held that undecreed conditional or absolute water rights are sufficient 
to confer standing in a water case, so long as an application for adjudication is pending with the 
court. See, e.g., In re Application for Water Rights by Turkey Cañon Ranch L.L.C. v. Shirola, 
937 P.2d 739 (Colo. 1997); Rocky Mountain Power Co. v. White River Electric Ass'n, 151 Colo. 
45, 376 P.2d 158 (1962). The apparent reason for this rule is that a decree is only confirmatory 
of preexisting rights, and confers upon the right an enforceable priority date. E.g., Turkey Cañon 
Ranch, supra; Cresson Consolidated Gold Mining & Milling Co. v. Whitten, 139 Colo. 273, 338 
P.2d 278 (1959). Thus, had Empire Lodge alleged an appropriation of water rights for its ponds 
and filed an application to adjudicate the water rights, standing would not have been an issue. 



Empire Lodge, however, expressly disclaimed ownership of unadjudicated water rights, and did 
not assert injury to its decreed direct flow water right, but only to its state engineer-approved 
temporary substitute supply plan. 

In this appeal, the court also had to consider the propriety of the water court's injunction 
against Empire Lodge's continued diversions under the temporary substitute supply plan. To that 
end, it was required to analyze whether the state engineer had the legal authority to approve out-
of-priority diversions by means of a substitute supply plan under Colo. Rev. Stat. '37-80-120. It 
concluded that the language of the statute did not confer that authority on the state engineer, and 
the General Assembly's 1977 repeal of the state engineer's authority to approve temporary 
augmentation plans confirmed the legislature's intention that approval of out-of-priority 
depletions be solely a judicial function involving notice and an opportunity to be heard for 
potentially injured water right owners. On this basis, it upheld the decision of the water court. 

The difficulty with the court's analysis in this case is its failure clearly to articulate the 
difference between the out-of-priority depletions that may be approved by the state engineer 
under his authority to approve exchanges of water and the out-of-priority depletions that must be 
judicially approved. Inherent in most exchanges is the use of a substitute water supply that is 
delivered to downstream appropriators to allow an upstream diversion of water that would 
otherwise be out of priority. Often the source of the substitute supply is not decreed for exchange 
uses. And such exchanges are often components of augmentation plans. In its opinion, the court 
did not address the change in type of use implicit in most exchanges. Instead, it focused on the 
fact that an exchange can be an appropriative right that operates under the priority system while 
augmentation plans do not operate within the priority system. Presumably, the court believed 
that priority administration of exchanges would prevent injury, but this really does not address 
the question of adequacy of the substitute water supply. As such, your reporter believes that this 
opinion provides very limited guidance to both water users and the state engineer about what 
type of exchanges can be allowed by the state engineer. 

Due to the widespread reliance on temporary substitute supply plans, particularly for well 
augmentation, a legislative resolution to this issue may be forthcoming. In addition, the state 
engineer may try to adopt rules and regulations providing some basis for this future approval of 
substitute supply plans. 
 
Court Clarifies Scope of Retained Jurisdiction in Decree Approving Change of Water 
Rights 

Farmers Reservoir & Irrigation Co. v. Consolidated Mutual Water Co., 33 P.3d 799 (Colo. 
2001), is another installment in the continuing struggle over the City of Golden's expanded use 
of Priority No. 12 on Clear Creek. In the last round of this dispute, the Colorado Supreme Court 
determined that issue preclusion prevented the court from imposing on Golden's 1960s changes 
of use of Priority No. 12 a volumetric limitation on consumption under that water right. Farmers 
High Line Canal & Reservoir Co. v. City of Golden, 975 P.2d 189, 195 (Colo. 1999). In that 
case, however, the Colorado Supreme Court remanded to the water court for further proceedings 
on the plaintiff's claim of enlarged use based on lawn irrigation. 

Consolidated Mutual, like the City of Golden, owned part of Priority No. 12 and other water 
rights decreed to the Lee, Stewart and Eskins Ditch. In 1993, it obtained a decree changing its 
water rights to municipal use. In that change-of-use proceeding, the court found it necessary to 
quantify Golden's share of the historical consumptive use under Priority No. 12 in order to 
determine what quantity remained for Consolidated Mutual. In 1993, the water court concluded 



that the City of Golden was entitled to 228 acre-feet per year of consumptive use, that 
Consolidated Mutual was entitled to 124 acre-feet per year, and the small amount remaining 
belonged to others. 

The water court therefore entered a decree granting Consolidated Mutual a change of water 
rights for all five priorities from the Lee, Stewart and Eskins Ditch. As required by Colo. Rev. 
Stat. '37-92-304(6), the decree was subject to retained jurisdiction for five years on the question 
of injury to the vested water rights of others. In 1998, the opposers filed petitions with the water 
court seeking either to invoke this retained jurisdiction or to extend it pending resolution of their 
expanded use claims then pending against the City of Golden. The purpose for this action was to 
ensure that total depletions under the five Lee, Stewart and Eskins priorities by both Golden and 
Consolidated Mutual did not exceed the historical consumptive use. The water court denied the 
petitions, reasoning that retained jurisdiction addressed only changed circumstances or 
unanticipated injury. On appeal, the Colorado Supreme Court upheld, on different grounds, the 
water court's refusal to invoke or extend the period of retained jurisdiction. 

The court held that the retained jurisdiction provisions of Colo. Rev. Stat. '37-92-304(6) 
were intended to address injury resulting from the operation of the change of water right or plan 
for augmentation, while review of historical consumptive use determinations may be had only on 
direct appeals upon entry of the decree. It also held that the trial court's decision whether to 
invoke or extend the period of retained jurisdiction was reviewed under an abuse-of-discretion 
standard. The opposers' efforts to review the historical consumptive use determination under the 
retained jurisdiction provision of the decree were therefore disallowed. 

In reaching its decision, the court found C. R.S. '37-92-304(6) to be ambiguous. It then 
turned to the purpose of the change of water right proceeding, the legislative history, and its 
prior precedents to construe the statute. The court stated that the essential functions of a change 
of water rights proceeding included identifying historical use, quantifying historical consumptive 
use attributable to the owner's water rights, and devising terms and conditions to prevent injury 
to other water rights from the operation of the change of water rights. 

In examining the legislative history, the court found ambiguity and potential conflict between 
the statutory purpose of making the merits of the decree final and appealable while preserving 
the water judge's ability to subsequently reconsider the question of injury to other water rights. 
To resolve this conflict, the court turned to testimony by water attorneys appearing before 
legislative committees. Based upon that testimony, the court concluded that the General 
Assembly intended that the retained jurisdiction provision of the decree would function as a test 
period for operation of the change of water right or plan for augmentation to find out whether the 
predictions and findings of non-injury made at the time of entry of the decree proved correct. 
Stated differently, retained jurisdiction allows the parties to see if the terms and conditions of the 
decree do in fact prevent injury. 

The essential distinction drawn by the court appears to be that factual issues that are capable 
of resolution based upon historical records and other evidentiary facts may only be reviewed 
upon direct appeal. Issues of fact concerning injury that cannot be definitely determined absent 
implementation of the change of water rights or plan for augmentation will be subject to review 
under retained jurisdiction. 

The court's decision also appears to have been driven by its perception of the equities of the 
case. The court stated that the gravamen of the opposers' claim was that Golden's alleged 
overdraft of its consumptive use allocation should be addressed by revising Consolidated 
Mutual's allowable consumptive use downward. The court felt this remedy would deny 



Consolidated Mutual the benefit of its pro rata ownership of the historical consumptive use of 
the water right. The court went on to state, however, that Golden's pending change case for its 
junior priorities in the Lee, Stewart and Eskins Ditch was the proper forum to address Golden's 
alleged overdraft, and included rather specific suggestions on how that issue might be addressed 
in Golden's pending case. 
 
NEVADA 
Ross E. de Lipkau, Reporter 
 
Ninth Circuit Holds Federal Court Has Jurisdiction in Dispute over Water for Nuclear 
Waste Depository 

United States v. Morros, 268 F.3d 695 (9th Cir. 2001) involves another step in the State of 
Nevada's decision to protest or otherwise legally fight every issue regarding the United States' 
attempt to utilize Yucca Mountain, Nye County, Nevada, as the depository for high level nuclear 
waste. The Department of Energy (DOE) filed applications to appropriate water for the 
depository with the Nevada State Engineer. 

An administrative hearing was conducted before the state engineer in the customary fashion 
for protested applications. The hearing did not involve the issues of whether there was 
unappropriated water at the proposed source or whether the approval of the permits would 
adversely affect or conflict with existing rights. Nev. Rev. Stat. ' 533.370(3). Rather, the only 
issue to be decided by the state engineer was whether or not the granting of the applications 
would threaten to prove detrimental to the public interest. A prior Nevada Legislature enacted 
Nev. Rev. Stat. '459.910 which makes it "unlawful for any person or governmental entity to 
store high-level radioactive waste in Nevada, ...." The state engineer denied the applications 
based upon the statutory prohibition, ruling that he had no authority to overrule a decision of the 
Nevada Legislature. 

The United States filed a complaint for declaratory and injunctive relief in the U.S. District 
Court for the District of Nevada, seeking to have the ruling of the state engineer overturned on 
the ground that Nev. Rev. Stat. '459.910 is preempted by the Nuclear Waste Policy Act, 42 
U.S.C.A. ''10101-10270. The United States also filed a notice of appeal from the state 
engineer's decision in the state district court. At the time of oral argument in this action, the state 
district court has failed to rule on the United States' motion. Hence, the state action is still 
pending. 

In September 2000, the federal district court dismissed the United States' complaint, basing 
its decision on the abstention doctrines found in Railroad Comm'n v. Pullman Co., 312 U.S. 496 
(1941), Burford v. Sun Oil Co., 319 U.S. 315 (1943), and Colorado River Water Conservation 
Dist. v. United States, 424 U.S. 800 (1976). The United States appealed. The Ninth Circuit 
entered into a lengthy analysis of the abstention. It came to the conclusion that the federal district 
court erred in its applications of Pullman and Burford abstention. The court also discussed and 
rejected Colorado River abstention. Colorado River involved the McCarran Amendment, 43 
U.S.C.A. '666, which confers jurisdiction over federal claims in state statutory water 
adjudication suits. The district court concluded that the concern with avoiding piecemeal 
litigation found in Colorado River counseled abstention in the present case. The Ninth Circuit 
disagreed, finding that concern with piecemeal adjudication supports abstention only when there 
is evidence of a strong federal policy that all claims should be tried in state courts. The Ninth 
Circuit found no such policy in the present case, noting that it does not involve a McCarran 



Amendment proceeding and bears scant resemblance to the complex water ownership issues 
involved in Colorado River. Finally, the Ninth Circuit examined the Younger abstention, 
Younger v. Harris, 401 U.S. 37 (1971), and, like the district court, found it inapplicable. 

The court concluded: "Because the federal preemption claim is not insubstantial, it confers 
federal question jurisdiction. In addition, the substantiality of the United States' claim, coupled 
with the absence of the requirements for the various forms of abstention, makes abstaining 
improper. Accordingly, we VACATE the district court's dismissal of this action and REMAND 
the case for adjudication on the merits." 268 F.3d at 709 (emphasis in original). 

Judge Proctor Hug dissented, finding Younger abstention applicable. He concluded that 
Nevada has a substantial interest in "carrying out its regulatory process for water permit 
applications without federal interventions, particularly where the placement of nuclear waste 
repository in the state is involved." Id. at 711. The majority countered that the dissent referred to 
only one abstention case in which the United States was a party and concluded that "there is no 
way to avoid the preemption issue in this case." Id. at 709. 

As a point of interest, on January 10, 2002, Secretary of Energy Spencer Abraham 
announced that he had recommended to President Bush that Yucca Mountain be the site at which 
the nation's high level nuclear waste be deposited. 
 
Ninth Circuit Denies Request for Additional EIS in Truckee-Carson Settlement Action 

Churchill County v. Norton, No. 00-15967, 2001 WL 1614680 (9th Cir. Dec. 19, 2001) 
involves the seemingly endless litigation involving the waters of the Truckee River and Carson 
River, located in northern Nevada. At issue was Pub. L. No. 101-618, 104 Stat. 3289 (1990), 
commonly known as the Truckee-Carson Pyramid Lake Water Rights Settlement Act 
(Settlement Act). The Settlement Act attempts to resolve the multitude of disputes regarding the 
waters of the Carson and Truckee Rivers. Section 206(a) of the Settlement Act requires the 
Secretary of the Interior (Secretary) to acquire sufficient water rights from willing sellers to 
sustain approximately 25,000 acres, on average, of primary wetland habitat in the Lahontan 
Valley. One of the alternatives provided by the Secretary was to acquire up to 55,000 acre-feet of 
water for the purpose of supplementing those previously purchased. In 1996, the Secretary 
published the final environmental impact statement (EIS) for the water rights acquisition 
program in the Lahontan Valley wetlands area. 

Plaintiffs Churchill County and the City of Fallon filed separate actions against the United 
States claiming violation of the National Environmental Policy Act (NEPA). At the U.S. district 
court level, the defendant United States' motion for summary judgment was granted on the 
grounds that plaintiffs lacked standing. The Ninth Circuit reversed in Churchill County v. 
Babbitt, 150 F.3d 1072, 1078 (9th Cir. 1998), amended by 158 F.3d 491 (9th Cir. 1998). 
Thereafter, on March 31, 2000, the district court granted defendant's motion for summary 
judgment, stating that the actions by the United States are not "connected actions" or "related 
actions" that are cumulative to the point that an EIS is required. The district court concluded the 
water acquisition project or program need not be addressed in a single comprehensive EIS. 
Jurisdiction was determined to exist under 28 U.S.C.A. '1291. 

The Ninth Circuit set forth a lengthy history of water rights litigation on the Carson and 
Truckee Rivers. This included a great deal of factual information and legal history involving the 
wetlands and their importance. 

The issue on appeal was whether the initial EIS met the "rule of reason" standards. That is, 
was the initial EIS adequate to cover the changing of previously used water rights from irrigation 



to wetland purposes? The court launched into a lengthy discussion regarding federal action and 
whether the contemplated transfer of water rights was reasonably covered in the initial EIS. 
Plaintiffs, of course, argued that the action of the water transfer was cumulative and must be 
separately assessed, being a major federal action. The court stated: 
 

Although we can see that the [Fish and Wildlife] Service's decision was a close call, the 
record does not support a conclusion that the agency's goal was to minimize the possible 
cumulative environmental impacts by segmenting the wetlands water rights acquisition 
program from the analysis of other foreseeable actions. The Settlement Act is unwieldy 
and potentially contradictory in its various requirements. In addition, agricultural 
interests will unavoidably feel much of the impact of the changes that Congress has 
ordered. We cannot, as Plaintiffs may wish, sanction the use of NEPA's EIS requirements 
to challenge the policy goals served by the Settlement Act. 

 
2001 WL 1614680 at *16 (citations omitted). The court then discussed the cumulative impacts 
and concluded that the Fish and Wildlife Service had taken the requisite "hard look" at such 
cumulative environmental impacts. 

The court concluded by stating that "Plaintiffs do not show that the Service acted arbitrarily 
or capriciously." Id. at *19. Hence, the district court's order granting summary judgment was 
affirmed. 
 
NORTH DAKOTA 
Julie A. Krenz, Reporter 
 
Eighth Circuit Bars Indian Claim to Devils Lake 

The Eighth Circuit Court of Appeals held that the Spirit Lake Tribe's claim to the bed of 
Devils Lake was time-barred by the 12-year statute of limitations. Spirit Lake Tribe v. North 
Dakota, 262 F.3d 732 (8th Cir. 2001). The Spirit Lake Tribe resides on land that abuts the lake. 
The Tribe contends that an 1867 treaty gave it title to the lakebed, to be held in trust by the 
federal government. The Tribe filed the present lawsuit in 1986 seeking to declare its rights to 
the lake, to enjoin multiple defendants from using the lake, and to recover damages for various 
wrongful uses of the lake. The district court granted summary judgment in favor of all 
defendants, and the Tribe appealed. The Eighth Circuit affirmed the judgment of the district 
court with one exception and remanded the action to the district court to dismiss the federal 
government for lack of subject matter jurisdiction. 

The Tribe claimed that the 1867 treaty established the northern shore of Devils Lake as the 
northern boundary of its reservation and that the United States has held title to the lake in trust 
for the Tribe for more than a century. At worst, the Tribe argued that the treaty was ambiguous 
and courts generally resolve ambiguities in favor of the Tribe. The Quiet Title Act (QTA) 
contains a 12-year statute of limitations which provides that an "action shall be deemed to have 
accrued on the date the plaintiff or his predecessor-in-interest knew or should have known of the 
claim of the United States." 28 U.S.C.A. '2409a(g). Because the QTA waives the government's 
sovereign immunity from suit, a plaintiff must comply with the limitations period to effectuate 
that waiver. Consequently, the QTA statute of limitations acts as a jurisdictional bar unlike most 
statutes of limitations, which are affirmative defenses. 



The court held that the Tribe knew or should have known of the government's claim to the 
bed by at least July 7, 1971, when North Dakota conveyed 62,000 acres of the lake bed to the 
United States to assist the United States in building the Garrison Diversion Project. The Project 
was widely publicized by media in the area, a 1970 tribal resolution expressed concern about 
land ownership in view of the coming Garrison Diversion Project, and the Project was the single 
most important, visible public works project in North Dakota in the last half of the twentieth 
century. "The Tribe could hardly have turned a blind eye to its major details." 262 F.3d at 739. 
To preserve the government's waiver of sovereign immunity, the Tribe was required to file suit 
by 1983. It failed to do so. Because the United States is an indispensable party to a suit to 
determine ownership, the Eighth Circuit affirmed the dismissal of the remaining claims against 
North Dakota and the remaining defendants. 
 
Legislative Developments 

The North Dakota Legislature amended a statute allowing water users to obtain prescriptive 
water rights. The statute was originally enacted in 1957 and provided that anyone who had been 
appropriating water for 20 years prior to January 1, 1934, without filing an application for a 
water right was deemed to have acquired a prescriptive water right. In 1963 the statute was 
amended by allowing prescriptive water rights for water used for 20 years prior to July 1, 1963. 
The amendments required those who wished to obtain a prescriptive water right to file an 
application and supporting documentation with the state engineer by July 1, 1965. If the state 
engineer determined that the claim was substantiated, the state engineer was required to issue a 
permit with a priority date relating back to the date the water was first appropriated. Failure to 
file was deemed a forfeiture and abandonment of the right. 

In 2001 the legislature amended the prescriptive water right law, once again extending the 
date by which a water user could file an application until December 31, 2001. 2001 N.D. Sess. 
Laws ch. 564 '1. The law also changes the priority date for substantiated claims from the date 
water was first beneficially used to the date the first steps were taken to put water to beneficial 
use. The first steps may have consisted of survey work, drilling, ditching, damming, diking, or 
other actual preparation for the appropriation of water provided the first step was followed by 
due diligence resulting in the appropriation of water. 

The 2001 Legislature also changed the effective date of a law authorizing the state engineer 
to assume the section 404 program from the United States. 2001 N.D. Sess. Laws ch. 564 '3. 
Section 404 of the Clean Water Act requires permits for discharges of dredged or fill material 
into waters of the United States. 33 U.S.C.A. '1344. States may receive authority from the 
United States to assume jurisdiction to issue the permits in certain waters of the United States. 33 
U.S.C.A. '1344(g). The 2001 law contains an appropriation of $800,000 for the purposes of 
assuming jurisdiction over and administering the section 404 program. 2001 N.D. Sess. Laws ch. 
561 '2. The appropriation and the authority to issue 404 permits is not effective until the state 
engineer certifies to the governor that a program has been effectively designed to assume 
responsibility for the section 404 program and the state is ready to assume those responsibilities. 
2001 N.D. Sess. Laws ch. 561 '3. 
 
Administrative Developments 

The state engineer issued a decision recommending approval of a water permit from 
groundwater for municipal and domestic rural uses to the City of Rugby, state engineer's 
Recommended Decision, Water Permit # 5467, City of Rugby, North Dakota (June 2001). In 



order to issue a water permit, the state engineer must find that the proposed appropriation is in 
the public interest. N.D. Cent. Code '61-04-06(4). The point of diversion for the recommended 
water permit is located on a tract of land upon which the U.S. Fish and Wildlife Service has an 
easement for waterfowl management purposes. Under the terms of the easement, the landowner 
agrees to cooperate in the maintenance of the lands as waterfowl production areas by not 
draining, through the transfer of appurtenant water rights or otherwise, any surface water; and by 
not filling, leveling, or burning the area. 

The Service objected to the permit because the appropriation of groundwater will cause a 
drawdown of the water table in the vicinity of the point of diversion, which will reduce or 
eliminate wetlands covered by the waterfowl production easements. The Service claims that the 
reduction in the areal extent or the elimination of the wetlands affects a property right of the 
United States and impacts the National Wildlife Refuge System, of which the easements are a 
part. Because of these impacts, the Service alleges that the appropriation is not in the public 
interest. 

When groundwater is pumped for beneficial use, the water table is drawn down forming a 
cone of depression around the wells. If a wetland occurs within the cone of depression formed by 
the pumping, the water level in the wetland declines. The primary issue raised by the Service is 
whether the waterfowl production easements held by the Service prohibit the appropriation of 
groundwater for beneficial purposes when the appropriation causes impacts to surface wetlands 
covered by the easements. This issue is significant to the state. The Service has acquired 
property interests in 1,126,332 acres for waterfowl production area easements in North Dakota. 
Waterfowl production easements acquired by the Service on these tracts of land are limited to 
the actual number of wetland acres purchased and listed on unrecorded easement summaries. 
The Service holds at least 11,000 wetland easements in North Dakota. Many waterfowl 
production easements held by the Service are in areas where the wetlands are a surface 
expression of the water table in unconfined aquifers. These aquifers are important sources of 
existing and future water supply for municipalities, rural water systems, irrigation, and industry. 

According to the State Engineer's Office, if the wetland easements are interpreted to carry a 
right to a certain water level in a wetland, future development of unconfined aquifers for water 
supply to support municipal, rural water, irrigation, industrial, and other beneficial uses will be 
prevented and current water uses could be substantially curtailed. This would result in 
preventing the use of large volumes of water, which could otherwise be put to beneficial use, for 
the purpose of preventing the decline of the water level in a wetland and would have a 
substantial negative impact on the health and welfare of the citizens of the state. 

The case is in the discovery phase. 
 
OKLAHOMA 
Dean Couch, Reporter 
 
Animal Waste Related to Groundwater Use Triggers Judicial and Legislative Responses 

For nearly a decade, those wishing to oppose swine farm facilities in Oklahoma often 
focused their attention toward the Oklahoma Water Resources Board and the Oklahoma 
Groundwater Law, Okla. Stat. tit. 82, '1020.1 et seq. Specifically within that law was the 
requirement that the board determine that "waste will not occur" in the use of the groundwater 
before it could grant an application for use of groundwater. Okla. Stat. tit. 82 '1020.9(A). In 
1984, the Oklahoma Supreme Court determined that "waste" in context had to be considered 



from two perspectives, "waste by depletion" and "waste by pollution." Oklahoma Water 
Resources Board v. Texas County Irrigation and Water Resources Ass'n, 711 P.2d 38 (Okla. 
1984). 

State laws on agriculture production were changed in 1991 to allow corporate hog farms, 
leading to a proliferation of swine animal feeding operations in Oklahoma in the first half of the 
1990s. Most protestants to applications seeking permits to use groundwater for swine animal 
feeding operations raised the issue of "waste by pollution" in administrative hearings, claiming 
that the design and construction of wastewater lagoons often used by swine farms was 
inadequate to prevent groundwater pollution. Additionally, the protestants often alleged that the 
land application of swine effluent from the wastewater lagoons would cause surface and 
groundwater pollution. 

The Oklahoma Water Resources Board consistently took the position that the State 
Department of Agriculture is given specific statutory authority over animal waste and swine 
animal feeding operations, and therefore, to avoid duplication of effort and inconsistency in 
requirements, the Department of Agriculture must address concerns over site location, lagoon 
construction, and land application of wastes in the licensing process before that agency. In 
December 1996, protestants appealed an order of the water board approving a permit to use over 
2,500 acre-feet of groundwater for the largest swine animal feeding operation in the state 
(authorized for 142,000 head), located in the northwest part of the state. The protestants alleged 
that the board should have considered evidence relating to possible pollution from the swine 
animal feeding operation, even though such activities are substantially governed by the 
Department of Agriculture. 

The state district court and court of civil appeals subsequently affirmed the board's order. 
However, on July 5, 2000, the Oklahoma Supreme Court issued an opinion reversing the board's 
order and remanding the case to the board. Messer-Bowers Co. v. Oklahoma Water Resources 
Board, 2000 OK 54, 8 P.3d 877 (2000). The court held that the 1993 Oklahoma Environmental 
Quality Act, Okla. Stat. tit. 27A, '1-3-101, did not grant exclusive jurisdiction to the Department 
of Agriculture over animal feeding operations, and therefore, the Oklahoma Water Resources 
Board must consider evidence about possible pollution from all activities relating to animal 
feeding operations, including the land application of effluent. 

In view of the Messer-Bowers case and the substantial number of applications for 
groundwater permits involving swine animal feeding operations that were pending before the 
board, the board advised the Oklahoma Legislature of the significant amount of funding it 
needed to employ sufficient staff to conduct the analysis necessary to determine that activities 
from swine animal feeding operations will not cause pollution to waters of the state. During its 
2001 legislative session, the Oklahoma Legislature reacted by amending the Oklahoma 
Groundwater Law. House Bill 1480 (Okla. Sess. Laws, ch. 330, 2001) amended Okla. Stat. tit. 
82, '1020.9 to preclude the Oklahoma Water Resources Board from making waste by pollution 
determinations relating to activities regulated by the State Department of Agriculture or the 
Oklahoma Department of Environmental Quality. Although the board had not received protests 
relating to applications to use groundwater by municipalities, there were some who believed that 
the principles on waste by pollution espoused by the supreme court regarding swine animal 
feeding operations would be applicable to municipalities and industries that are regulated by the 
Department of Environmental Quality, so the exemption for activities regulated by the 
Department of Environmental Quality was set forth by the Legislature in House Bill 1480. 



Just as the controversy relating to hogs was dying down, recent media reports have indicated 
that Simmons Poultry Company intends to locate up to 90 poultry houses (each containing 
approximately 20,000 chickens) in the northeastern part of the state. The local rural water district 
decided in December 2001 to provide water to the poultry farm. Soon thereafter, the public 
outcry about possible pollution and odor caused the local water district to reverse its decision. It 
should be noted here that Simmons settled a lawsuit last year involving its Missouri processing 
plant located close to the Oklahoma border and which discharges wastewater to a tributary that 
eventually flows into Grand Lake, a high use recreation lake. The board is now receiving 
inquiries from the poultry operation about obtaining a permit to use groundwater underlying the 
land. Poultry operations are "regulated" by the Department of Agriculture, but instead of a 
comprehensive licensing requirement, only a registration process and basic operation guidance to 
prevent chicken litter runoff are provided. It will be interesting to see if opponents of chicken 
farms raise the issue of "waste by pollution" before the water board. From the frying pan into the 
fire. 
 
OREGON 
Robert E. O'Rourke & Stephen M. Bloom, Reporters 
 
ESA Salmon Listing Invalidated by Federal Court 

In Alsea Valley Alliance v. Evans, 161 F. Supp. 2d 1154 (D. Or. 2001), the plaintiffs sought 
to invalidate the August 10, 1998, National Marine Fisheries Service (NMFS) final rule listing 
the Oregon Coast Evolutionarily Significant Unit (ESU) of coho salmon as "threatened" under 
the Endangered Species Act (ESA). 63 Fed. Reg. 42,587 (Aug. 10, 1998). Within the ESU, 
NMFS only listed all "naturally spawned" coho and not "hatchery spawned" coho. The hatchery 
populations were not included in the listing decision because the hatchery populations were not 
"deemed essential to recovery" by NMFS. Id. The plaintiffs' central argu-ment in this case was 
that the NMFS distinction between "naturally spawned" and "hatchery spawned" coho salmon 
was arbitrary and capricious and thus unlawful under the Administrative Procedure Act (APA), 5 
U.S.C.A. '706. Plaintiffs moved for summary judgment and defendants filed a cross motion for 
summary judgment. U.S. District Court Judge Michael Hogan granted plaintiffs' motion for 
summary judgment and denied defendants' motion. 

The court began by reviewing the ESA which was enacted by Congress in 1973 "to provide a 
program for the conservation of ... endangered and threatened species." 16 U.S.C.A. '1531(b). 
The court also reviewed many NMFS policies that were adopted to assist in the identification of 
the ESA species: "a stock of Pacific salmon will be considered a distinct population, and hence a 
'species' under the ESA, if it represents an ... (ESU) of the biological species." 56 Fed. Reg. 58, 
613 (Nov. 20, 1991). 

The court also reviewed the NMFS "hatchery policy," 58 Fed. Reg. 17,573 (Apr. 5, 1993), 
which interprets the ESA as requiring NMFS to focus its recovery efforts on "natural 
populations." Under this policy hatchery populations are generally excluded from a listing unless 
they are "essential to recovery." 

The court then found that the Endangered Species Act (ESA) defines "species" to include 
"any subspecies of fish or wildlife or plants, and any distinct population segment of any species 
of vertebrate fish or wildlife which interbreeds when mature." 16 U.S.C.A. '1532(16) (emphasis 
added by court). The court further found that "Congress did not define the term 'distinct 



population segment' ("DPS") and the ESA does not set forth any restrictive criteria for defining a 
DPS." 161 F.Supp.2d at 1157. 

In this challenge to the NMFS decision, the plaintiffs argued that the distinction between 
hatchery spawned and naturally spawned coho is untenable under the ESA because the ESA does 
not allow the Secretary to make listing distinctions below that of species, subspecies, or a DPS of 
a species. Essentially, plaintiffs argued that the Secretary, in this instance, must include or 
exclude all members of a DPS, as opposed to only some members of a DPS. Defendants argued 
that the distinction between hatchery coho and natural coho is valid because the NMFS' 
interpretation of the ESA, and in particular its interpretation of a DPS, should be afforded 
deference by the court. 

The court disagreed with NMFS and found that its listing decision was arbitrary and 
capricious and invalid because it relied on facts upon which Congress did not intend NMFS to 
rely. The NMFS decision defines the ESU and thus DPS, but then took an additional step beyond 
its definition of an ESU, to eliminate hatchery coho from its listing decision. 

The court found the central problem with the NMFS listing decision to be that it made 
improper distinctions, below that of a DPS, by excluding hatchery coho populations from listing 
protection even though they are determined to be a part of the same DPS as natural coho. 
"Listing distinctions below that of subspecies or a DPS of a species are not allowed under the 
ESA .... Yet, this is precisely what the NMFS did in its final listing decision of August 10, 
1998." Id. at 1162. 

The court criticized NMFS for concluding that nine hatchery stocks were part of the same 
Oregon Coast "ESU/DPS" as the "natural populations" but none of the hatchery stocks were in-
cluded in the listing decision because NMFS did not consider them "essential for recovery." 

The court held that "the distinction between members of the same ESU/DPS is arbitrary and 
capricious because NMFS may consider listing only an entire species, subspecies or ... DPS of 
any species. 16 U.S.C. '1532(16)" (emphasis added by court). 161 F.Supp.2d at 1162. The court 
held that once NMFS determined that hatchery spawned coho and naturally spawned coho were 
part of the same ESU/DPS, the listing decision should have been made without further 
distinctions between members of the same ESU/DPS. The court held the NMFS listing decision 
to be arbitrary and capricious because the Oregon Coast ESU includes both "hatchery spawned" 
and "naturally spawned" coho salmon, but the NMFS listing decision arbitrarily excludes 
"hatchery spawned" coho. For those reasons, the listing decision was unlawful and the plaintiffs' 
motion for summary judgment was granted while that of the defendants was denied. 

This ruling has had strong visceral reactions in the Northwest. Some of the immediate effects 
were that irrigator associations sent letters to NMFS calling for a delisting of Columbia River 
populations, and conservation and environmental groups, headed by the Earth Justice Legal 
Defense Fund, sought permission to intervene in the case. 

In the wake of the delisting petitions, NMFS received many letters from environmental 
groups pointing out flaws in the delisting petitions. NMFS did not appeal the Alsea Valley 
decision but, on November 16, 2001, a coalition of environmental and commercial fishing 
groups did, after Judge Hogan granted their motion to intervene in the case. On December 14, 
2001, at the request of environmental groups, the Ninth Circuit Court of Appeals also granted a 
stay, restoring the threatened species status that had been lifted by Judge Hogan in the Alsea 
Valley decision. The stay halts further logging on about 40 timber sales totaling more than 100 
million board-feet on federal lands within the coastal coho's range. 



After the decision of NMFS not to appeal the Alsea Valley decision, NMFS decided to 
reevaluate ESA protections for 23 groups of Pacific salmon in light of Judge Hogan's decision. 
NMFS agreed that it would undertake a public review process to reconsider how it treats wild 
salmon versus those raised in hatcheries. 

The practical effect of the Ninth Circuit stay is uncertain. It may be that by the time any 
appeals court decision is rendered, NMFS may have completed its reevaluation of ESA listings 
for dozens of Pacific salmon, rendering the appeals court decision moot. It is also unknown when 
the delisting petitions pertaining to other salmon species may be acted upon. 
 
Legislative Developments 

The Oregon Legislature met in 2001 and passed the following laws relating to water: 
 

(1) Senate Bill 579 establishes authority to require licensed well constructors to obtain 
continuing education credits to maintain their licences. As part of the Ground Water Act of 1955, 
the Water Resources Department is authorized to regulate and license water well constructors. 
Under prior law, after the initial license is granted, a constructor could renew for one year or five 
years by simply paying a statutorily determined fee. The new law will require continuing 
education for renewal of water well constructors' licenses on or after June 30, 2005. 
 

(2) Senate Bill 644 amends certain provisions in the Oregon emergency drought statutes. 
Under the emergency drought statutes in Or. Rev. Stat. ''536.700 to 536.780, an emergency 
may exist when a severe, continuing drought results in a shortage of water resources that 
threatens the availability of essential services and puts at risk the peace, health, and safety of the 
people of Oregon. The law authorized the governor to declare that a drought exists or is likely to 
exist. The declaration is made on a county-by-county basis. Once a drought emergency is 
declared, a number of special water use authorizations become available to water users to help 
them mitigate the impacts of the emergency. These tools include temporary permits, temporary 
changes, and temporary exchanges. The new bill expedites the notice and waiting requirements 
for substitutions allowed under Or. Rev. Stat. '540.524; amends Or. Rev. Stat. '540.523 to allow 
the temporary transfer of the type of use identified in a right to store water; and amends 
irrigation district temporary transfer provisions. 
 

(3) Senate Bill 870 allows the Water Resources Commission to approve a transfer for a 
point of diversion change if the water right holders who would be injured by the proposed 
transfer consent to the change, provided certain criteria are met. The consent to the proposed 
change must be by affidavit by the water right holders who would be injured by the transfer. The 
new law also establishes a process and criteria for determining whether the state should consent 
to a transfer if injury occurs. 
 

(4) House Bill 2712 allows for "split season use" instream leasing of water rights. In 1987, 
the legislature authorized the establishment of instream water rights to protect water instream for 
public use. The legislation also authorized the lease of an existing water right for temporary 
change of use to an instream water right. Instream leases are made on a voluntary basis and are 
only allowed if the change does not injure other water rights. Instream leases, like temporary 
transfers, may be revoked if injury to another water right is discovered during the term of the 
lease. House Bill 2712 offers a tool for water right holders to respond to increasing demands to 



address instream flow needs in ways that can allow them to continue to make productive use of 
their land. A split season use is a new type of instream lease that allows a water right holder to 
irrigate all of his/her land for part of the season and protects water for instream purposes at a 
time when increased streamflows are most needed. Before House Bill 2712, the instream lease 
program required a water right holder to "dry up" all or part of the place of use for the entire 
season or year in order to lease water instream. A split season lease under House Bill 2712 
allows a water right holder to avoid having to dry up all or part of the place of use for the entire 
season or year. 
 
Court Holds Ditch Easement Not Appurtenant to Patented Mining Claims 

In Hinton v. Hannigan, 177 Or. App. 196, 33 P.3d 379 (2001), both plaintiffs and defendants 
sought to quiet title to the Pete Mann Ditch in Grant and Baker Counties. Plaintiffs appealed 
from a judgment dismissing their claims and the defendants' counterclaims. 

A series of ditches, constructed in the mid-1800s, approximately 30-35 miles in length are 
collectively known as the Pete Mann Ditch (ditch). The water conveyed by the ditch has been 
essential to the commercial mining operations in the Grant/Baker County areas in Eastern 
Oregon. Plaintiffs also had a patented mining claim from the United States. 

In their suit to quiet title, plaintiffs alleged that they owned the ditch and that it was 
appurtenant to and served their patented mining claim. Defendants denied that the plaintiffs 
owned the ditch and also sought to quiet title to the ditch in themselves based on their 
counterclaims of abandonment and adverse possession. At trial, plaintiffs asserted that the source 
of their ditch rights could be found in 43 U.S.C.A. '661, which provides in part: 
 

Whenever, by priority of possession, rights to the use of water for mining, agricultural, 
manufacturing, or other purposes, have vested and accrued, and the same are recognized 
and acknowledged by the local customs, laws, and the decisions of courts, the possessors 
and owners of such vested rights shall be maintained and protected in the same; and the 
right of way for the construction of ditches and canals for the purposes herein specified is 
acknowledged and confirmed; .... All patents granted, or preemption or homesteads 
allowed, shall be subject to any vested and accrued water rights, or rights to ditches and 
reservoirs used in connection with such water rights, as may have been acquired under or 
recognized by this section. 

 
Alternatively, the plaintiffs asserted that their mining claim patent provided the source of 

their right to the ditch. Plaintiffs argued that regardless of the particular origin of their ditch 
right, the ditch was appurtenant to their mining claim. 

The trial court held that it had no authority to vest ownership of the Pete Mann Ditch in any 
particular individual, nor to deprive anyone of its use. As mentioned above, the trial court held 
that the plaintiffs were not entitled to the relief sought in their complaint and that the defendants 
were not entitled to the relief sought in their counterclaims. The court of appeals affirmed the 
trial court. 

On appeal, the plaintiffs asserted that their claim to the ditch is "based on water rights 
actually appurtenant to their property." Thus, the court of appeals understood the plaintiffs' 
position to be that because their predecessors had vested and accrued water rights that dated 
from 1865, 43 U.S.C.A. '661 necessarily granted them exclusive rights to the ditch, and 



plaintiffs received those water and ditch rights as appurtenances when they purchased their 
mining claim. 

However, the Oregon Court of Appeals held that plaintiffs' arguments were rejected in 
Jennison v. Kirk, 98 U.S. 453 (1878). The court of appeals held that Jennison stands for the 
proposition that section 661 recognized water rights and rights to ditches that existed under local 
law and custom and section 661 was not an independent source of water or ditch rights. The 
plaintiffs argued that section 661 granted ditch rights to those with water rights. The court of 
appeals held that even if it assumed that plaintiffs' predecessors-in-interest acquired a water right 
that originally vested and accrued in 1865 and that plaintiffs currently have a water right that can 
be traced back to that 1865 right, plaintiffs' argument fails under the reasoning in Jennison. 
Consequently, the court of appeals held that because all of plaintiffs' arguments concerning 
section 661 were based on the correctness of the proposition that section 661 is an independent 
source of rights and "that proposition is incorrect, we need not address plaintiffs' other arguments 
concerning that statute." 33 P.3d at 385. 

As to plaintiffs' assertion that the ditch was "originally appurtenant" to their mining claim, 
the court of appeals felt that Nevada Ditch Co. v. Bennett, 30 Or. 59, 45 P. 472 (1896) is 
instructive. In Nevada Ditch Co. the supreme court held that "the ordinary patent would not carry 
with the lands the public use made of the waters upon such lands as an appurtenance thereto." 45 
P. at 485. "Although Nevada Ditch Co. involved water rights, the reasoning applies to this case 
involving ditch rights; thus, the United States would not have conveyed the entire ditch to 
plaintiffs' predecessors in interest under the term 'appurtenances' in the patent if there were 
preexisting water or ditch rights." 33 P.3d at 385. Because the evidence in the case clearly 
showed that there were preexisting ditch rights at the time that the patent was issued to the 
plaintiffs, plaintiffs could not successfully claim that the mining claim patent conveyed the entire 
ditch to their predecessors in interest. Because of this, the trial court correctly denied relief to 
both plaintiffs and defendants. 
 
SOUTH DAKOTA 
Diane Best, Reporter 
 
Municipal Sales of Water are "Goods" Under UCC 

According to a 1997 article, only five published decisions have discussed "whether 
municipal sales of water are sales of goods within the meaning of Article 2 of the UCC." 
Othman, "Implied Warranties for Sales of Water: Have the Courts Applied the Wrong Test?" 30 
U.C. Davis L. Rev. 543, 552 (1997). Now there are at least six. Recently, the South Dakota 
Supreme Court addressed this matter. Dakota Pork Industries v. City of Huron, No. 21990, 2001 
WL 1671008 (S.D., Jan. 2, 2002). 

Dakota Pork purchased water from the city of Huron, South Dakota. At the time of the sale, 
city officials clearly knew that the water would be used at a packing plant for producing food for 
human consumption. When calcium carbonate appeared on the processed meat, Dakota Pork 
attributed the substance to contaminated water. Dakota Pork filed a complaint against the city for 
negligence, breach of express warranty, and breach of implied warranty of fitness for a particular 
purpose. 

The South Dakota Supreme Court cited the definition of goods in South Dakota's version of 
UCC 2-105 (S.D. Codified Laws '57A-2-105). It includes all things "which are movable at the 
time of identification to the contract for sale" and "must be both existing and identified" at the 



time of sale. 2001 WL 1671008 at *2. Consequently the court held that "the sale of water by a 
municipality is the sale of goods and a transaction which is governed by the UCC." Id. 

The South Dakota court rejected arguments that the UCC warranty of merchantability for a 
particular purpose applies. While South Dakota has adopted UCC 2-315 (S.D. Codified Laws 
'57A-2-315), the court simply held that the legal theory was inapplicable in this case. Instead, it 
relied on a 1920 New York decision and did not provide additional analysis. Canavan v. City of 
Mechanicville, 128 N.E. 882, 883 (N.Y. 1920). 

The 1920 New York court held that the warranty of merchantability applies only when the 
merchant has "exclusive possession and care" of the goods being sold. Canavan, 128 N.E. at 
479. In the case of water, the goods must be taken "from sources which are practically 
available." Id. The New York court further held that "it is physically impossible to patrol and 
protect [waters] from possible contamination were it financially practicable. The waters are 
never in the actual possession and care of the seller." Id. at 480. A New York appellate court also 
relied on the case for this very point as recently as 1989. Sternberg v. New York Water Service 
Corp., 548 N.Y.S.2d 247 (1989). Neither the 1989 New York appellate court nor the South 
Dakota Supreme Court ad-dresses the factual differences between the provision of water delivery 
in 1920 and water delivery today. 

Although not cited in South Dakota's decision, Gall v. Allegheny County Health Dep't, 555 
A.2d 786 (Pa. 1989) addresses the subject and holds that the implied warranty of merchantability 
does apply. However, unlike South Dakota law, Pennsylvania law requires that actual negligence 
must be proven in order to overcome sovereign immunity for municipalities. In this type of 
situation, sovereign immunity would not apply to municipal water systems in South Dakota. Blue 
Fox Bar, Inc. v. City of Yankton, 424 N.W.2d 915 (S.D. 1988). 

By way of background, Dakota Pork ceased its operations in the City of Huron in July 1997, 
shutting down the city's only real industrial operation. This lawsuit was filed by Dakota Pork 
against the city eight months later. Both the trial court and the supreme court ruled in the city's 
favor. 
 
TEXAS 
Frank F. Skillern, Reporter 
 
Texas Releases Draft Water Plan 

In October 2001, the Texas Water Development Board (TWDB) released its draft state water 
plan, "Water for Texas 2002." The draft plan incorporates the regional water plans prepared by 
the 16 Regional Water Planning Groups that were established by the TWDB under the directive 
of the Texas Legislature in Senate Bill 1 enacted in 1997. Each regional group had to address 
management programs for drought conditions and assess the projected supplies and demands of 
all water users through 2050. The approved regional plans provided helpful data on availability 
of ground and surface supplies, current uses, and future demands, and those plans proposed 
various strategies, including reuse of surface supplies, interbasin transfers, water marketing, and 
conservation, to meet future water needs of each region. After issuing the draft state water plan, 
the TWDB held public hearings on it across the state to gather additional input from individuals 
and affected parties. The draft plan is available on the TWDB's website: www.twdb.state.tx.us. 

For the state water plan to serve as a "policy guide" for addressing water issues in Texas, the 
TWDB notes that common threads had to be found among the broad conclusions from regional 
plans and then used to link the conclusions to water policy issues confronting the state. The 



TWDB attempts to develop this linkage among the regional plans by using the "data, water 
management strategies and the key policy recommendations from regional water plans," and the 
key policy recommendations of the stakeholder process in its presentation. By focusing the 
information and recommendations on policy issues, the Board seeks to facilitate necessary future 
regulatory and legislative action. 

The following is a summary of some of the TWDB's "major policy recommendations" from 
chapter 1 of the draft plan. Not surprisingly, the TWDB recommends continuation of the 
regional planning process begun in 1997. The process had been praised by many of those 
directly involved on the planning groups for the openness of the discussions and representation 
of diverse interests. Other recommendations urge the regional groups to seek "voluntary, 
cooperative agreements" among existing users and others to meet the water needs of all parties. 
The Board notes the recent decline in rural population which is projected to continue over the 
next 50 years and suggests the need for legislative protection of access to water supplies for rural 
communities that will otherwise be hard-pressed to meet their water needs. 

Regarding groundwater, the TWDB embraces local ground-water conservation districts as 
the best management strategy for groundwater resources. Its recommendations urge groundwater 
districts and regional planning groups to work together to develop compatible groundwater 
goals. Districts should be legislatively required to set a management goal that quantifies the 
desired future condition of the aquifer. In addition, the TWDB recommends legislative funding 
of necessary studies to show the interaction between groundwater and surface water supplies. 

The TWDB identifies what it considers one of the most pressing policy issues: the need for 
legislative examination of the water rights administration system in Texas. The Board proposes 
review of statutory provisions, procedures, and resource needs to assure that the state is suited to 
meet water management needs for the next century. Specifically identified for study were 
provisions for reuse of water, interbasin transfers, watermaster programs, funding for 
administration and enforcement of water rights, and third party impacts from water rights 
amendments. The Board recognizes that conservation measures are critical to meet the state's 
long-term water needs, and makes several proposals for increasing conservation efforts and for 
funding and implementing them. The draft plan includes eight new sites proposed by regional 
planning groups for major reservoirs (over 5000 acre-feet storage capacity) to be built over the 
next 50 years. 

The draft plan notes that most of the environmental requirements in the Texas Water Code, 
including adequate freshwater flows, are of recent origin in Texas. Hence, many rivers subject to 
older water rights are not managed with consideration for the environmental impacts of water 
use on ecosystems. According to the TWDB: "This is the essence of the environmental flow 
debate in Texas: how to provide for current environmental needs recognizing our past practices 
and current law." TWDB, Draft 2002 State Water Plan, at 13. The Board proposes addressing 
that issue through legislatively-sponsored dialogue on environmental-flow issues, funding 
voluntary conservation measures providing water for environmental needs, and statutory 
authority for measures to encourage users to voluntarily provide environmental flows by 
purchases, the Texas Water Trust, or in some other manner. 

No major changes or amendments are expected to the draft state water plan before its 
approval by the Board in final form. The first volume of the final state plan is scheduled for 
publication in January 2002. 
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COLORADO 
William A. Paddock & Mary Mead Hammond, Reporters 
 
Colorado Supreme Court Resolves Jurisdictional Issues in Quantity/Quality Dispute 

City of Thornton v. Denver, 44 P.3d 1019 (Colo. 2002), is part of a larger struggle between 
the City of Thornton and the neighboring upstream municipalities over water quality in the South 
Platte River. Thornton obtains some of its water from the South Platte downstream from the 
discharge points of several large metropolitan wastewater treatment plants. Denver and other 
upstream municipalities have water rights from Colorado's western slope and other water sources 
that they are allowed to recapture and reuse. See Colo. Rev. Stat. '37-82-106. The common 
method to recapture and reuse this water is by exchange where treated effluent from wastewater 
treatment plants is discharged to the stream and the reusable component of the effluent is 
diverted upstream by exchange. The consequence of this practice is that municipal effluent, 
which is the substitute water supply in the ex-change, comprises a greater percentage of the 
stream flow available to downstream water users. And it is the resulting change in water quality 
that concerns the City of Thornton. 

This particular case involved Thornton's petition to invoke the retained jurisdiction in 
Denver's Overland Park augmentation plan. That augmentation plan involves the delivery of 
effluent to the South Platte several miles upstream from Thornton's diversion points as the 
substitute water supply in an augmentation plan exchange. As required by Colo. Rev. Stat. '37-
92-304(6), the water court retained jurisdiction over the decree to reconsider the question of 
injury to the vested water rights of others. Thornton petitioned to invoke the retained jurisdiction 
alleging, among other things, that its water rights were being injured by water quality effects that 
included increasing concentrations of phosphorous, nitrate, and nitrite, and other harmful types 
of dissolved organic carbon and microbiological contaminates. Thornton also alleged that the 
nature and extent of its injury was not fully known when it consented to the entry of the decree. 
Thus, Thornton requested that the water court either (1) hold a hearing on the necessity to 
modify the augmentation plan to prevent injury to its water rights, or (2) extend the period of 
retained jurisdiction until after the same court ruled on common factual questions then pending 
in other litigation between Thornton and Denver. 

The water court, without a hearing, denied Thornton's petition on the grounds that (1) it 
would frustrate the finality of water court judgments; (2) it would upset the justifiable reliance of 
the parties on the finality of prior proceedings; and (3) a new understanding of harmful effects of 
effluent may only be addressed in subsequent applications that implicate such injury. On appeal, 
the Colorado Supreme Court reversed and remanded the case for a hearing on Thornton's 
petition. 

The core issue in this case is the role of the water court in making water quality 
determinations. Colorado law has traditionally delegated nearly all authority over water quality 
matters to the Water Quality Control Commission in the Department of Public Health and the 
Environment. The Colorado Water Quality Control Act expressly provides, however, that it is 
not to be in-terpreted to supersede, abrogate, or impair rights to divert water or to apply water to 
beneficial use, statutes governing allocation and administration of water rights, or court decrees 



concerning the determination and administration of water rights. Colo. Rev. Stat. '25-8-104. 
Rather, all authority over water quantity, i.e., water rights, has traditionally been delegated to the 
State Engineer in the Department of Natural Resources. One of the consequences of this divided 
authority is that a person holding a valid National Pollutant Discharge Elimination System 
(NPDES) permit is not "injured" by the reduction of stream flows caused by the upstream 
diversion of water, even though the discharger's cost for wastewater treatment will increase. City 
of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 66 (Colo. 1996). 

While the Water Quality Control Commission has no authority over water quantity, the State 
Engineer and Colorado's water courts do have limited authority over water quality. In both plans 
for augmentation involving exchanges and in independent exchanges, the State Engineer and the 
water court must ensure that the substitute supply of water provided to downstream senior 
appropriators is of a quality and continuity to meet the requirements for which the senior 
appropriator's water has normally been used. Colo. Rev. Stat. ''37-80-120(3), 37-92-305(5). 

On appeal, Denver argued that it was the Water Quality Control Commission, not the water 
court, that determined the adequacy of water quality for Thornton's use. Hence, since Denver's 
effluent was being discharged pursuant to a valid NPDES permit issued by the Commission, it 
argued that the water quality was sufficient for Thornton's use. The court did not agree. First, it 
pointed out that under Colorado's prior appropriations doctrine there is a common law right that 
prohibits the discharge of contaminates into a stream when doing so makes the water unsuitable 
for a downstream appropriator's normal use of the water. Second, the Water Quality Control 
Act's prohibition against the Commission's interference with the water court's role in 
adjudicating water rights means that the Commission cannot interfere with the water court's duty 
to determine the suitability of the substitute water supply under Colo. Rev. Stat. ''37-80-120(3) 
and 37-92-305(5). Third, the Water Quality Control Act expressly reserved to the water court 
questions of injury to water rights and the remedies for such injury. Thus, the court concluded 
that since injury occurs to a water right from a substitute water supply of a quality that is no 
longer suitable for a senior appropriator's normal use, the General Assembly intended that the 
water court, not the Commission, had authority over the quality of substitute water supplies. 

In turning to the water court's denial of Thornton's petition, the court pointed out that once 
Denver's augmentation plan became operational, the question of operational injury remained 
open for reconsideration under the retained jurisdiction. The court stated that the augmentation 
plan decree's determination of non-injury was based upon a prediction made at the time the 
decree was entered. That prediction did not, however, preclude the court from reconsidering the 
question of injury once the plan became operational. See Farmer's Reservoir & Irrigation Co. v. 
Consolidated Mutual Water Co., 33 P.3d 799 (Colo. 2001). The court also pointed out that it was 
the unsuitability of the substitute water supply, not Thornton's knowledge of the possible health 
consequences of its use, that triggered the retained jurisdiction. Since Thornton's petition 
contained sufficient allegations that the substitute water supply was unsuitable for its use, the 
water court was required to hold a hearing on the petition with Thornton bearing the burden of 
going forward to establish its claim of injury, or to extend the period of retained jurisdiction until 
the common questions of fact were resolved in the other litigation between the parties. 
 



NEW MEXICO 
Timothy De Young, Reporter 
 
Endangered Species Threaten Water Deliveries in New Mexico 

In the throes of an extreme drought, the managers of the fabled Rio Grande have started a 
new chapter in their continuing struggle to protect endangered species and meet increasing 
demand for the beneficial consumptive use of water. On April 19, 2002, Federal District Judge 
James A. Parker gave the Bureau of Reclamation (Reclamation) discretion that it did not want to 
save the Rio Grande Silvery Minnow and the Southwestern Willow Fly Catcher from extinction. 
Rio Grande Silvery Minnow v. Keys, No. CV 99-1320 JP/RLP ACE (D.N.M Apr. 19, 2002). The 
memorandum opinion and order affirm a final biological opinion (BO) issued by the U.S. Fish 
and Wildlife Service (FWS) after consultation with the Bureau of Reclamation and the U.S. 
Army Corps of Engineers (the Corps), but also rule that the federal agencies should have 
considered the possible use of Rio Grande Project water and water imported via the San Juan 
Chama Project. The latter part of the decision has triggered an immediate request for stay 
pending appeal filed jointly by the State of New Mexico, the Middle Rio Grande Conservancy 
District (MRGCD), and the City of Albuquerque. An appeal by one or more of the involved 
federal agencies also is possible. This controversial decision has been front page news especially 
after an announcement by Recla-mation that it might have to drain Cochiti Lake, the nearest 
recreational lake to Albuquerque, in order to release adequate flows for the silvery minnow. 
Moreover, the MRGCD predicts it will use its available supplies by the end of June and will 
need to curtail irrigation deliveries unless additional water is found. 

Although the silvery minnow was listed as endangered in 1994, this case was not filed until 
1999 when a consortium of environmental and conservation non-profit organizations, led by in-
house counsel for the Land and Water Fund of the Rockies, challenged the alleged failure of 
Reclamation and the Corps to consult fully with FWS on a broad range of discretionary water 
alternatives to protect the minnow and the riparian habitat of the flycatcher. Intervention by 
several parties, including the State of New Mexico, the MRGCD, the City of Albuquerque, and 
other parties was allowed. Extended efforts to reach a mediated settlement failed to resolve the 
case but led to a Conservation Water Agreement between the United States and New Mexico to 
release additional waters to benefit the minnow and provide incidental take coverage to all New 
Mexico water users in the Middle Rio Grande. Reclamation also entered into a separate 
agreement with MRGCD (the MRGCD Agreement) whereby the district promised to return 50% 
of the water delivered by Reclamation to the river and assist the federal agencies in the 
development of fish passages and related measures. Shortly before a scheduled hearing on the 
merits in June 2001, FWS issued the final BO which essentially incorporated the terms of the 
Conservation Water Agreement and the MRGCD Agreement into a reasonable and prudent 
alternative (RPA). Plaintiffs were granted leave to file a second amended complaint to attack the 
final BO under the standard applicable to final agency action while continuing to challenge the 
scope of consultation. A hearing on the merits was held in November 2001. 

To understand the order, a brief background is required. In 1994, the FWS found that the 
silvery minnow, a small and previously abundant fish throughout the Rio Grande, now is 
confined to a 170-mile stretch from Cochiti Dam downstream to the headwaters of Elephant 
Butte Lake. This portion of the river is divided into three sections by bank-to-bank diversion 
structures operated by the MRGCD. Initially, Reclamation had proposed taking no discretionary 
actions with respect to the three diversion dams on the grounds that it did not hold title to them. 



During the litigation, Reclamation changed its position and claimed ownership prompting a quiet 
title action cross-claim by the MRGCD that has not been resolved. 

The final BO finds that the water operations of Reclamation and the Corps are likely to 
jeopardize the continued existence of the silvery minnow but that a single RPA will avoid 
jeopardy. Plaintiffs first challenged the RPA on the grounds that it was contrary to the best 
available scientific evidence. Substantively, Plaintiffs alleged the RPA was based on pragmatic, 
rather than scientific, factors because Reclamation and the Corps determined they had no 
discretion to order the release of more water than was made available by the State via the 
Conservation Water Agreement, even though this amount would result in massive river drying in 
dry years. The court denied this challenge by ruling that legally, FWS is only required to use the 
best scientific data, but is not required to choose the best or most effective RPA to avoid 
jeopardy. The court observed that the consultation is a dynamic, ever-evolving process which 
will be reinitiated in a drought year such as 2002. 

The most controversial part of the decision concerns the scope of federal agency discretion. 
Plaintiffs alleged that Recla-mation and the Corps, in their consultations with FWS, should have 
considered limiting water deliveries to the MRGCD under the Middle Rio Grande Project, 
altering water deliveries and operations to federal contractors under an interbasin diversion 
project, the San Juan Chama Project, and deviating from normal operations on several of the 
Corps reservoirs. After first ruling that this issue was not rendered moot by issuance of the final 
BO, the court rejected MRGCD's claim that the court could not decide the consultation claim 
until after the question of title to project facilities was decided, based on its reading of the federal 
Quiet Title Act which vests "possession or control" with the United States until 60 days after 
final resolution of title claims. 28 U.S.C. '2409a(b). The court then rejected Reclamation's 
contention that under applicable contracts it did not have discretion to limit water deliveries to 
the MRGCD. The court based its decision on a number of Ninth Circuit cases--New Mexico is in 
the Tenth Circuit--especially, NRDC v. Houston, 146 F.3d 1118 (9th Cir. 1998). That court 
found that a boilerplate shortage provision in the applicable contract and Reclamation's statutory 
duty to limit MRGCD's diversions to amounts reasonably needed for beneficial use provided 
discretion to limit deliveries. The court held that Reclamation erroneously and improperly 
omitted its discretion to limit deliveries during the consideration of possible solutions. 

The court also found Reclamation has discretion to limit deliveries of San Juan Chama water. 
The San Juan Chama Project allows the importation of up to 110,000 acre-feet per year from the 
San Juan River basin for "beneficial consumptive use" in the Rio Grande basin. About one half 
of that amount is contracted for delivery to the City of Albuquerque. Although Albuquerque 
historically has relied upon groundwater, it is in the process of building a multimillion dollar 
project to divert surface waters from the Rio Grande. The second largest recipient of San Juan 
Chama water is the MRGCD, which is entitled to 20,900 acre-feet per year for supplemental 
irrigation. Plaintiffs cited two "shortage" or "scarcity" provisions and one provision that reduced 
contractors' costs to reflect a higher proportion of water used for fish and wildlife and recreation 
needs as providing sufficient discretion to Reclamation. The court agreed. Pursuant to these 
provisions, Reclamation has the discretion to consider reallocating water from the San Juan 
Chama contractors to ad-ress the needs of endangered species. The court also rejected arguments 
that using San Juan Chama water would violate interstate compacts that require the San Juan 
Chama water to be applied to "beneficial consumptive use." 

Although Reclamation has discretion to use MRGCD or San Juan Chama water to protect the 
silvery minnow, the court stressed that this is not to say that Reclamation must use the water. 



The court acknowledged that it is certainly advisable for Reclamation to seek water elsewhere in 
order to avoid economic damage to the State of New Mexico. In addition, the court suggested 
that the federal government may consider compensating the contractors for delivering them less 
water. Interestingly, the court ruled that the statutory provisions governing the Corps water 
storage facilities, unlike the Reclamation contracts, do not give the Corps sufficient discretion to 
alter operations under the consultation requirements of the Endangered Species Act. 

As this article goes to press, the deadline for filing appeals has not yet occurred. However, 
the City of Albuquerque already has filed a notice of appeal and appeals from the State and the 
MRGCD are expected particularly on the issue of the scope of federal agency discretion. If the 
drought continues, the Rio Grande is likely to be confronted with a situation not unlike the recent 
conflict in Oregon's Klamath River Valley. Interestingly, Judge Parker cites Klamath Water 
Users Protective Association v. Patterson, 204 F.3d 1206 (9th Cir.), cert. denied, 531 U.S. 812 
(2000) as support for his conclusion that Reclamation has discretion to limit water deliveries to 
contractors for the protection of endangered species. 
 
Note:  The reporter represents two amici in the reported case--the Albuquerque Economic 
Forum and the New Mexico Chapter of the National Association of Industrial and Office 
Property. These parties jointly filed an amicus brief primarily in support of the City of 
Albuquerque. The views expressed in this article are those of the author only. 
 
ARIZONA 
James W. Johnson & Margaret Gallogly, Reporters 
 
Gila River Adjudication Court Precludes Assertion of Certain Water Rights Claims 

The Maricopa County Superior Court Judge assigned to the Gila River General Stream 
Adjudication recently determined that certain water rights claims of the Gila River Indian 
Community (Community) and of the United States acting on the Community's behalf are limited 
or precluded due to prior decrees and judicial decisions. In re The General Stream Adjudication 
of All Rights to Use Water in the Gila River System and Source, Contested Case No. W-1-203 
(Amended Order issued Mar. 7, 2002, nunc pro tunc). Among the conclusions reached by the 
court are that the Community and the United States (acting on the Community's behalf): (1) may 
not claim water rights in the mainstem of the Gila River, including flows from the San Carlos 
River, except to the extent granted in a 1935 federal district court decree entered in United States 
v. Gila Valley Irrigation District, Globe Equity No. 59 (D. Ariz. 1935); and (2) may not claim 
water rights in the Salt River system, except to the extent such claims are consistent with a 
decision by the U.S. Court of Claims (Gila 236), affirmed in part by the U.S. Court of Appeals in 
Gila River Pima-Maricopa Indian Community v. United States, 695 F. 2d 559 (Fed. Cir. 1982). 
This report describes the court's decisions regarding the preclusive effect of Globe Equity and 
Gila 236. 

Background--Globe Equity. Congress established the Gila River Indian Reservation 
(Reservation) in 1859. It encompasses a large area of land located immediately south of and 
adjacent to Phoenix. Due to water diversions by settlers upstream from the Reservation, the 
federal government attempted to secure water for the Community by acquiring land and by 
authorizing and constructing the San Carlos Irrigation Project. The United States eventually 
initiated litigation in 1925 to adjudicate the waters of the Gila River. The litigation concluded in 
a consent decree entered in 1935 by the federal district court (Globe Equity Decree). Among 



other things, the Globe Equity Decree awarded the United States a right to divert 210,000 acre-
feet annually from the Gila River on behalf of the Pima and other Indians with a time 
immemorial priority for the irrigation of approximately 50,000 acres of land within the 
Reservation anticipated to pass to Indian allottees. These lands were selected because of their 
arability. At the time, the Reservation consisted of approximately 375,000 acres. The federal 
government assumed that approximately 325,000 acres of the Reservation would be transferred 
as surplus lands to non-Indians. Those lands did not pass into non-Indian hands, however, and 
remain a part of the Reservation today. 

In 1974, water rights claimants initiated a general stream adjudication for the Gila River 
system and source. In the Gila River Adjudication, the court is addressing water rights claims to 
water within the Gila River and its various tributaries including the Salt, Verde, Agua Fria, 
Upper Santa Cruz, and San Pedro Rivers. Both the United States and the Community filed claims 
in the Gila River Adjudication. The federal claim, as trustee, asserts a right to over 1.7 million 
acre-feet annually and an unquantified storage right from the Gila River and tributaries not 
adjudicated in the Globe Equity Decree. The Community filed claims asserting water rights of 
almost 1.6 million acre-feet annually for irrigation and other uses, 205,000 acre-feet annually for 
hydro-power production, 267,000 acre-feet annually for storage, as well as groundwater uses. 
These claims represent the largest and most senior claims in the Gila River Adjudication. 

Motions for Summary Judgment based on Globe Equity. Several claimants in the Gila River 
Adjudication filed two motions for partial summary judgment against the Community and the 
United States. The moving parties argued that the doctrine of res judicata requires that the court 
recognize the Globe Equity Decree as resolving all of the claims of the Community and the 
United States, acting on the Community's behalf, to water in the Gila River for use on the 
Reservation. Under federal law, the doctrine of res judicata provides that, when a final judgment 
has been entered addressing the merits of a case, the judgment is final as to the claim in 
controversy and conclusive for the parties to the case and those in privity with the parties to the 
case. The Community and the United States countered that the Globe Equity Decree, as a 
consent decree and not a final decision rendered by a court after an evidentiary hearing, cannot 
serve as a res judicata bar. They also argued that the moving parties had not established the 
elements of a res judicata defense and that there were material facts in dispute that precluded 
summary judgment. These motions were heard by the Special Master for the Gila River 
Adjudication, who filed his Special Reports on June 30, 2000, and December 28, 2000, 
recommending decisions on this issue and others raised by the moving parties. 

Decision as to Res Judicata Effect of Globe Equity Decree. After first determining that the 
court had jurisdiction to consider the validity and preclusive effect of the federal judgment 
entered in the Globe Equity Decree, the court then considered whether the doctrine of res 
judicata applies so as to bar the additional water rights claims to the Gila River asserted by the 
Community and the United States. The court concluded that res judicata applied and neither the 
Community nor the United States, acting on behalf of the Community, "shall be entitled to claim 
water rights relating to the mainstem of the Gila River, including flow from the San Carlos 
River, except to the extent such rights were granted to them by the Globe Equity Decree." 
Amended Order, Mar. 7, 2002, at 25. 

Application to Consent Decrees. In reaching its conclusion, the court first addressed the 
argument raised by the Community and the federal government that the doctrine of res judicata 
is not applicable to a consent decree such as the Globe Equity Decree. The Special Master had 
concluded that a consent decree could have preclusive effect, if the other requirements of res 



judicata are met. The Adjudication Court agreed with the Special Master and rejected the 
argument that issue and claim preclusion require that the matters in dispute be resolved through a 
decision rendered after an evidentiary hearing. Instead, the court determined, based on the 
applicable case law, that "decrees entered by stipulation are to be treated as any other 
judgments." Amended Order, Mar. 7, 2002, at 11. In reaching this decision, the court relied on 
two Supreme Court decisions in water adjudication matters--Nevada v. United States, 463 U.S. 
110 (1983) and Arizona v. California, 530 U.S. 392 (2000). In both of these cases, the Supreme 
Court distinguished between claim preclusion (res judicata) and issue preclusion (collateral 
estoppel). The Supreme Court recognized that a water rights decree may have a claim-preclusive 
effect, but not an issue-preclusive effect, unless the parties clearly so intend. 

Same Cause of Action. The court next considered whether the moving parties had established 
the elements of res judicata--namely, whether the "cause of action" in the present case and the 
prior case are the same; whether the parties to the current action are the same as the parties in the 
prior action; or in privity with them. 

To determine whether the causes of action are the same, the court was guided by the factors 
applied by the U.S. Supreme Court in the Nevada case. The Supreme Court in that case 
considered primarily three factors in determining whether causes of action are the same in the 
res judicata context: the relief sought in the original action, the language of the decree resulting 
from the original action, and the relief sought in the second action. The Adjudication Court 
concluded that the United States in Globe Equity intended a broad assertion of the Community's 
water rights, and the Globe Equity Decree was intended to resolve the parties' relative water 
rights in the Gila River. The Adjudication Court decided that the Community's water rights 
claims in the Gila River Adjudication, as they pertain to the segment of the Gila River that was 
the subject of Globe Equity, constitute the same cause of action that was resolved in the Globe 
Equity Decree. Therefore, the first requirement for res judicata was satisfied. On this issue, the 
Adjudication Court agreed with the conclusions of the Special Master. 

In reaching its conclusion on the same cause of action ques-tion, the court addressed two 
arguments raised by the Community. The first argument was that Globe Equity was not 
comprehensive enough to support res judicata. The court opined that the amended complaint 
filed by the United States in Globe Equity "sought to determine the rights to all those known to 
have water claims to the portion of the Gila River at issue." Amended Order, Mar. 7, 2002, at 16. 
The scope of the undertaking in Globe Equity was sufficiently broad to support res judicata. The 
second argument by the Community was that the court limit the res judicata preclusion to the 
50,000 acres of allotted lands for which water rights were granted in the Globe Equity Decree. If 
the court were to so limit the res judicata preclusion, the Community would be able to pursue 
water rights claims as to the approximately 325,000 acres of surplus lands that were not granted 
water rights in the Globe Equity Decree. In effect, the Community argued that the United States 
never made a water rights claim as to the surplus lands, and such a claim was not part of the 
"cause of action" in Globe Equity. Although it expressed sympathy for the Community's 
position, the Adjudication Court did not accept this argument. The court again expressed the 
view that, in Globe Equity, the United States placed at issue the entire water right claim of the 
Community to the mainstem of the Gila River. Citing the constraints placed on it by the U.S. 
Supreme Court's decision in the Nevada case, the Adjudication Court concluded that res judicata 
prevented relitigation of the water rights of the surplus lands to the mainstem of the Gila River. 

Same Parties. The court next addressed the mutuality requirement of the res judicata 
doctrine. For res judicata to apply, the law generally requires that the parties be identical in both 



actions, or that there be privity with parties to the original action. In this case, only a few of the 
claimants in the Gila River Adjudication were represented in Globe Equity, or in privity with 
parties to that case, and thereby entitled to assert preclusion based on res judicata. The question 
was whether the non-parties could also rely on res judicata to preclude additional water rights 
claims by the Community. 

The Special Master concluded that the non-parties could not rely on the principle of res 
judicata to preclude the claims made by the Community and the United States. However, the 
Special Master asserted that, as to the 50,000 acres of allotted lands only, non-parties could rely 
on the doctrine of collateral estoppel to preclude water rights claims in addition to those granted 
in the Globe Equity Decree. 

The Adjudication Court respectfully disagreed with the Special Master on the extent to 
which subsequent water rights claimants may rely on res judicata to preclude the additional 
claims of the Community, even though they were not parties to Globe Equity and not in privity 
with parties to Globe Equity. The court noted that the U.S. Supreme Court in the Nevada case 
created an exception to the mutuality requirement of res judicata where there is a comprehensive 
determination of water rights, and subsequent appropriators had relied on the determination such 
that it would be manifestly unjust not to apply res judicata. In applying these standards, the court 
determined, first, that there was no genuine dispute from the facts on record that Globe Equity 
was a comprehensive water rights determination. The court next took judicial notice that 
subsequent appropriators have relied on the Globe Equity Decree sufficient to satisfy the 
mutuality exception created in the Nevada case. Subsequent water rights claimants, who were 
not parties in Globe Equity, or successors to or in privity with a party in Globe Equity, could 
assert res judicata against the Community and the United States. 

Background--Salt River System. In 1951, the Community filed a petition before the Indian 
Claims Commission, asserting among other things monetary claims against the United States 
concerning the Salt River. The Salt River is a tributary of the Gila River. Its historic course cuts 
through the center of the Phoenix metropolitan area. In its petition, the Community claimed that 
it was entitled to compensation from the United States for Salt River water that should have been 
used on the Reservation, but was instead used for other purposes. In particular, the Community 
claimed that 113,498 acres of the Reservation were irrigable from the Salt River, and sought 
compensation from the United States for approximately 550,000 acre-feet of water. The Indian 
Claims Commission held a trial in December 1974, for the purpose of establishing what water 
rights the Community had in the Salt River for the irrigation of Reservation lands. The Indian 
Claims Commission expired by statute in 1978, before it issued a decision regarding the 
Community's rights to the Salt River, and the Commission's incomplete work was transferred to 
the U.S. Court of Claims. In 1981, the U.S. Court of Claims issued its decision that the 
Community had failed to establish any en-titlement to Salt River water that would entitle it to 
monetary compensation from the United States. Gila River Pima-Maricopa Indian Community v. 
United States, No. 236-D (Ct. Cl. Sept. 28, 1981). The U.S. Court of Appeals affirmed this 
decision for the most part, except that it noted that the trial court recognized that 1,490 acres of 
Reservation land located in the far northwest of the Reservation (Maricopa Colony) had a water 
right entitlement to the Salt River based on a prior decree. The court of appeals remanded the 
matter for consideration of damages due to the deprivation of water rights appurtenant to the 
Maricopa Colony. The matter then lay dormant for a number of years. Finally, in April 1999, the 
federal government and the Community reached a $7 million settlement, and a judgment in that 
amount was entered by the Court of Claims. 



Motion for Summary Judgment based on Gila 236. The City of Tempe and the Salt River 
Project filed a motion for summary judgment arguing that the issue of whether the Community 
and the United States have a claim in the Salt River System was determined by the Court of 
Claims in Gila 236 and affirmed by the court of appeals. Based on collateral, judicial, and 
statutory estoppel, the moving parties argued that the Community and the United States are 
precluded from asserting a right to water in the Salt River, except with respect to the Maricopa 
Colony, as such a claim would be inconsistent with the decision rendered in Gila 236. The 
Community and the federal government objected to the motion on the grounds that decisions 
such as Gila 236 are not to be given preclusive effect, and the moving parties did not satisfy the 
requirements for precluding the water rights claims based on the asserted grounds. 

Decision as to Preclusive Effect of Gila 236. Based on the doctrine of collateral estoppel, the 
Adjudication Court concluded that the Community may not assert any claim in the Gila River 
Adjudication that is inconsistent with the judgment of the Court of Claims in Gila 236. Although 
it determined that the United States was not subject to collateral estoppel, the Adjudication Court 
likewise concluded that the United States could not assert a claim to water in the Salt River 
inconsistent with the Gila 236 decision based on the principle of judicial estoppel. 

Identical Issue Actually Decided. In considering whether collateral estoppel was appropriate, 
the Adjudication Court examined the issue decided in Gila 236 and concluded that the issue 
decided in that case is the same as the issue presented by the water rights claims made to the Salt 
River by the Community in the Gila River Adjudication. "The Gila 236 decision directly 
addressed and unambiguously declared the land for which [the Community] may claim Salt 
River water rights." Amended Order, Mar. 7, 2002, at 28-29. The Adjudication Court rejected 
the argument that collateral estoppel does not apply to consent judg-ments such as the judgment 
the parties stipulated to in Gila 236. The court pointed out that the parties actually litigated the 
issue as to the extent of the Community's Salt River water rights. That the parties later stipulated 
to the amount of damages was irrele-vant. The court thus agreed with the Special Master's 
recommendation that collateral estoppel precluded the Community from asserting a water rights 
claim inconsistent with the decision in Gila 236. 

United States Not Collaterally Estopped. The court next considered the argument of whether 
the United States may be collaterally estopped from asserting a water rights claim incon-sistent 
with the decision in Gila 236. The United States asserted that, based on the U.S. Supreme Court 
decision in United States v. Mendoza, 464 U.S. 154 (1984), collateral estoppel against the United 
States requires mutuality. Therefore, the United States argued, the use of the collateral estoppel 
argument by the City of Tempe or the Salt River Project, which were not parties to Gila 236, was 
improper. In considering this question, the Special Master concluded that an exception should be 
made to the general rule stated in Mendoza due to the nature of the action and the reliance by a 
large number of parties on the Gila 236 decision. The Adjudication Court disagreed with the 
Special Master and concluded that it was bound by the Mendoza decision. Thus, the doctrine of 
collateral estoppel could not be used by the moving parties to preclude the United States from 
asserting water rights in the Salt River on behalf of the Community. 

Judicial Estoppel. The Adjudication Court next considered whether judicial estoppel applied 
so as to preclude the United States from asserting a claim to the Salt River inconsistent with its 
position in Gila 236. Under Arizona law as expressed by the Arizona Supreme Court in State v. 
Towery, 186 Ariz. 480, 920 P.2d 290 (1996), the use of judicial estoppel requires the satisfaction 
of three elements--the parties to the current action must be the same as in the prior action; the 
question involved in the current action must be the same as in the prior action; and the party 



asserting the inconsistent position must have prevailed in the prior action. The Adjudication 
Court had no difficulty in finding that the second two elements were satisfied. The court 
determined that the issue under consideration in the Gila River Adjudication is the Community's 
entitlement to water in the Salt River, which was the same issue presented in Gila 236. It further 
determined that the United States was the prevailing party in Gila 236, having successfully 
presented its position that water from the Salt River was not generally reserved to the 
Reservation. In the Gila River Adjudication, however, the United States was as-serting a 
contrary position that water in the Salt River was reserved to the Reservation. The court 
concluded that the mutuality element (the first element noted above) was the only component of 
judicial estoppel that might bar preclusion of the claim. 

The moving parties argued that the mutuality requirement stated in Towery was dictum that 
should not prevent the application of judicial estoppel in this case. After considering the history 
of Arizona's judicial estoppel doctrine, the Adjudication Court agreed that the Arizona Supreme 
Court has not substantively examined whether mutuality was a necessity in a finding of judicial 
estoppel. The Adjudication Court then relied on an Arizona Court of Appeals decision that did 
decide that parties could assert judicial estoppel, even when the asserting party was not involved 
in the original litigation. The Adjudication Court also looked to the Arizona Supreme Court's 
formulation of the fundamental purposes of judicial estoppel--to protect the judi-cial process and 
to prevent a party from using the courts to gain an unfair advantage. The Adjudication Court 
determined that it "cannot comprehend how mutuality aids in preventing the wrong judicial 
estoppel is designed to prevent. To the contrary, such a requirement could aid a party in 
obtaining an unfair advantage in litigation or blemishing the integrity that is so important to 
maintaining public confidence in our judicial process." Amended Order, Mar. 7, 2002 at 35. The 
court concluded that the United States was barred from asserting claims to the Salt River on 
behalf of the Community that were inconsistent with the decision rendered in Gila 236. 

The court's Amended Order, the June 30, 2000, Report of the Special Master, and the 
December 28, 2000, Second Report of the Special Master may be accessed on the website for the 
Gila River Adjudication at www.supreme.state.az.us/wm/Gila.htm. 
 
CALIFORNIA 
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Water Transfer Stalled by Defective Environmental Impact Report 

The State Department of Water Resources' attempt to transfer up to 130,000 acre-feet of 
water from agricultural users to urban users of water from the State Water Project received 
another setback in Friends of the Santa Clara River v. Castaic Lake Water Agency, 95 Cal. App. 
4th 1373 (Ct. App. 2002). 

In 1999 the Castaic Lake Water Agency purchased 41,000 acre-feet of state water from the 
Kern County Water Agency. Before completing the purchase, an environmental impact report 
(EIR) was required under the California Environmental Quality Act (CEQA). Cal. Pub. Res. 
Code '21000-21178.1. Such trans-fers had been authorized by the so-called "Monterey Agree-
ment," a series of State Water Project Contract amendments executed in 1995. 

Under Cal. Pub. Res. Code '21094, this Castaic Lake EIR was a tiered one. Under the tiering 
concept, the EIR on the 1995 Monterey Agreement dealt only with "general matters" and did not 
deal with the details of site-specific proposed transfers. These were left to subsequent EIRs on 
specific transfer contracts, which would then incorporate the first EIR by reference. 



In this case challenging the transfer, the Court of Appeal for the Second Appellate District 
held that the Castaic Lake transfer was based upon the 1995 contract authorizing such 
agreements. The problem, however, was that while this litigation was pending, the EIR prepared 
on the 1995 Monterey Agreement was ruled inadequate and decertified by the Court of Appeal 
for the Third Appellate District in Planning & Conservation League v. Department of Water 
Resources, 83 Cal. App. 4th 892 (Ct. App. 2002). See this Newsletter, Vol. XXXIII, No. 3 
(2000) at 6. Thus, said the court in the Castaic Lake case, its EIR was de-fective and its 
certification had to be vacated. 
 
Joinder Rules do not Bar Challenge to Environmental Impact Report 

The Court of Appeal for the Third Appellate District issued another important decision 
involving CEQA and water contracts in Deltakeeper v. Oakdale Irrigation District, 94 Cal. App. 
4th 1092 (Ct. App. 2002). In this case the Oakdale and South San Joaquin Irrigation Districts 
contracted to sell water from the Stanislaus River to the Stockton East Water District. The City 
of Stockton, the California Water Service Company, and two small maintenance districts were 
also parties to the agreement and were the ultimate users of the water. In a separate agreement 
they de-signated Stockton East to carry out their obligations under the agreement with Oakdale 
and South San Joaquin, including the control of litigation involving the agreement. 

In this lawsuit several environmental groups opposed to the purchase agreement brought a 
writ mandate challenging the EIR. They named Oakdale and South San Joaquin as respondents 
and Stockton East as real party in interest. The City and the two maintenance districts were not 
named as parties. The trial court dismissed the writ pursuant to Cal. Civ. Proc. Code ' 389 on the 
ground plaintiffs failed to join indispensable parties--the City and the maintenance districts. At 
the time the short (30-day) statute of limitations period had expired and they could not be joined. 
It is a common practice to challenge such writs on the basis of joinder of parties. The law was 
unclear whether joinder in CEQA challenges was different than general application of joinder 
principles. 

The court of appeal reversed the trial court, basing its holding largely on the fact that CEQA, 
the "heart" of which is the EIR, should be interpreted in a manner "as to afford the fullest 
possible protection to the environment within the reasonable scope of the statutory language." 94 
Cal. App. 4th at 1094. The court referred to the agreement between Stockton East, the City, and 
the maintenance districts granting Stockton East control of litigation and concluded the interests 
of the nonjoined parties "were adequately protected by the parties to the action." Id. at 1107. 

Holding that no single factor is determinative of whether a dismissal for failure to join parties 
is an abuse of discretion, the court set out four factors to consider: (1) Is the judgment prejudicial 
to parties or non-parties? (2) Are there measures by which prejudice can be lessened or avoided? 
(3)Will the judgment rendered be adequate? (4)Will the plaintiff have an adequate remedy if the 
action is dismissed? 

After weighing these factors, the court concluded that Cal. Civ. Proc. Code ' 389 should not 
be converted from a rule of fairness "into an arbitrary and burdensome requirement which may 
thwart rather than accomplish justice[,] . . . [and] we cannot say in equity and good conscience 
that this action should be dismissed." 94 Cal. App. 4th at 1105 & 1109. 
 
COLORADO 
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Instream Water Rights 
The spring of 2002 finds Colorado, and indeed much of the Southwest, in the grip of the 

worst drought in more than one hundred years. Snow melt run-off is the primary source of 
Colorado's stream flows. What looked in late March to be a dry year, with below-average snow 
pack, became unprecedented drought when the snow pack literally evaporated in April. 
Colorado's last severe drought, and the previous dry year of record for much of the state, was in 
1977, and the records for low flow set in that year are being rapidly eclipsed in 2002. Between 
1977 and the present, an entire generation of Coloradoans has grown up, and countless thousands 
of people have moved to Colorado, without experiencing a real drought. So, it is no little irony 
that 2002 finds Colorado water users mired in controversy over instream flow water rights. 

Traditionally, the acquisition of instream flow water rights to preserve the natural 
environment to a reasonable degree was the exclusive province of the Colorado Water 
Conservation Board (CWCB). The first breach in this monopoly came in City of Thornton v. City 
of Fort Collins, 830 P.2d 915 (Colo. 1992). There, the Colorado Supreme Court approved an in-
channel recreational water right claimed by the City of Fort Collins. The court found that by 
means of a "Nature Dam" that diverted water into an old channel of the Cache la Poudre River, 
the City had controlled the water in its natural course by a structure or device and applied it to a 
beneficial use. 

It was not long before other municipalities began filing applications for kayak courses on the 
streams flowing through their towns. One such application resulted in an in-channel water right 
for 1,000 cubic feet per second (c.f.s.) on Clear Creek to enable kayakers to "boot and splat" 
their way through the City of Golden. That case is now on appeal to the Colorado Supreme Court 
and the decision should provide some guidance on the permissible extent of such rights. 

Sensing the potential for chaos, in 2001 the Colorado General Assembly moved tentatively to 
place some sideboards on such applications. In Senate Bill 216, 2001 Colo. Sess. Laws 1187, the 
General Assembly sanctioned the adjudication of recreational in-channel diversion (RICD) water 
rights, but limited the class of appropriators to counties, municipalities, water districts, water 
conservancy districts, and water conservation districts. The law defines a "recreational in-
channel diversion" as a minimum stream flow as it is diverted, captured, controlled, and placed 
to beneficial use between specific points defined by physical control structures to provide a 
"reasonable recreation experience in and on the water." Colo. Rev. Stat. '37-92-103(10.3). 

Once such an application is filed, the applicant must submit a copy to the CWCB for its 
review and recommendations. Colo. Rev. Stat. '37-92-305(16). The CWCB is then required to 
make findings and recommendations as to whether the application should be granted. In so 
doing, it must consider inter alia (1) whether the RICD would impair Colorado's ability to fully 
develop its interstate compact entitlements; (2) whether the RICD would promote maximum 
beneficial use of water; (3) access to the stream for recreational use; and (4) other factors 
contained in the CWCB's RICD rules and regulations. Colo. Rev. Stat. '37-92-102(5). In the 
water court, the CWCB's findings of fact are presumptive as to such facts, subject to rebuttal by 
any party. Colo. Rev. Stat. '37-92-305(13). 

In December of 2001, both the City of Longmont and the City of Pueblo filed RICD 
applications. The City of Pueblo's application will be heard by the CWCB this summer. Once the 
CWCB issues its findings of facts and recommendations, the application will presumably 
proceed to trial in the Water Divi-sion No. 2 Water Court. Meanwhile, a decision in the appeal of 
the City of Golden's kayak course case should be made late this year or early in 2003. Both these 
cases should begin to "flesh out" the contours of these recreational water rights. 



In the meantime, the push for instream flow water rights continues unabated. In 2002, Senate 
Bill 156 was introduced to permit private entities to acquire instream flow water rights and 
convert existing water rights to instream flow use. When the annual legislative session finally 
ground to a halt in early May, Senate Bill 156 had shed many of its most ambitious goals and 
instead authorized the CWCB to accept donations of water rights and to convert those water 
rights to instream flow water rights. Colo. Rev. Stat. '37-92-103(3). The bill also relaxed the 
former requirement of the law that instream flows be limited to the mini-mum amount required 
to preserve the natural environment to a reasonable degree. Now, the CWCB may obtain 
instream flow water in an amount to preserve or improve the natural environment to a reasonable 
degree. Id. 
 
New Law Grants State Engineer Limited Authority to Approve Substitute Water Supply 
Plans 

In Empire Lodge Homeowners' Ass'n v. Moyer, 39 P.3d 1139 (Colo. 2002), the Colorado 
Supreme Court held that the State Engineer did not have the authority to approve out-of-priority 
depletions of water pursuant to the temporary substitute supply plan statute. Colo. Rev. Stat. 
'37-80-120. A number of water-user organizations had become dependent upon the annual 
approval of temporary substitute supply plans in lieu of a court-decreed plan for augmentation to 
replace out-of-priority depletions. Accordingly, in the wake of the Empire Lodge decision, the 
General Assembly was persuaded to enact H.B. 1414. That bill grants to the State Engineer 
limited authority to approve substitute supply plans, including replacement of out-of-priority 
depletions, while incorporating a notice provision so that other water users can both learn of the 
request for substitute supply plans and be advised of the State Engineer's decisions on those 
plans. 

For existing substitute supply plans, approved by the State Engineer prior to January 1, 2002, 
H.B. 1414 grants the State Engineer authority to approve one renewal of such plans on 
substantially the same terms as those contained in the previous plan. Any such renewals may not 
extend past December 31, 2002, and thereafter, any such plans must comply with the remaining 
provisions of H.B. 1414. 

New substitute supply plan applications filed on or after January 1, 2002, may only be 
approved by the State Engineer if the applicant has also filed an application for approval of a 
plan of augmentation with the water court and the water court has not issued a decree. In that 
circumstance, the State Engineer may approve a temporary substitute supply plan after the 
applicant has provided written notice of request of the substitute supply plan to all parties who 
filed a statement of opposition to the application in the water court, and after the State Engineer 
has given the opposers in the water court case an opportunity to file comments on the substitute 
water supply plan application. The State Engineer may approve an application subject to terms 
and conditions that prevent injury to other vested water rights. In making his determination, the 
State Engineer is not required to conduct formal hearings, but may do so if he finds it to be 
helpful. 

Substitute supply plans approved under this procedure are valid for only one year. If an 
applicant requests successive renewals of a plan that would result in extending it past three years 
from the initial date of approval, the applicant must demonstrate to the State Engineer that the 
delay in obtaining a water court decree is justifiable and that not being able to continue to 
operate under the substitute supply plan will cause undue hardship. If an applicant seeks 
successive renewals of a plan that would result in extending it past five years from the date of 



initial approval, the applicant must demonstrate to the water judge that the delay in obtaining a 
decree has been justifiable, and that not being able to continue to operate under the substitute 
supply plan until a decree is entered will cause undue hardship. 

When the State Engineer approves or denies a substitute supply plan, he must provide notice 
of his decision to all parties to the pending water court case. The State Engineer's approval or 
denial of the application does not create any presumptions, shift any burdens of proof, or provide 
a defense in the water court case or any other legal action initiated concerning the substitute 
supply water plan. Any appeal of the State Engineer's decision on a substitute supply plan must 
be filed with the water judge within 30 days, and is to be consolidated with the application for 
approval of the plan for augmentation. 

House Bill 1414 also permits the State Engineer to approve substitute supply plans of limited 
duration where no application for a plan for augmentation has been filed with the water court. 
This authority is limited to situations where the proposed water use will be for a limited duration, 
not to exceed five years. To implement this program, the State Engineer is required to establish a 
publication procedure for limited duration plans. Interested persons may subscribe to the 
publication, and thereby receive notice of applications for short-term substitute supply plans. 
Although these plans are for a limited duration, they may not be approved for any more than one 
year at a time. Once again, the State Engineer must consider the comments filed by any opposer, 
and impose terms and conditions on the substitute supply plan that ensure no injury to other 
vested water rights. The State Engineer is not required to conduct formal hearings, but may 
conduct them if he wishes. Neither the approval nor the denial of the State Engineer creates any 
presumption or shifts any burden of proof nor serves as a defense in any legal action initiated 
concerning the substitute supply plan. Any appeal of the State Engineer's decision, however, 
must be made to the water judge in the applicable water division within 30 days after the 
decision is rendered. The water judge is then to hear the appeal on an expedited basis. 

Finally, H.B. 1414 permits the State Engineer to approve a temporary substitute water supply 
plan if he determines that the plan is needed to address an emergency situation and the plan will 
not cause injury to other vested water rights. Such emergency plans cannot operate for more than 
90 days, and emergencies are limited to situations involving public health or safety where a 
substitute water supply plan needs to be implemented more quickly than the other procedures in 
H.B. 1414 would allow. 

The chief benefit of this statute is that it provides, for the first time, notice of temporary 
substitute plans being approved by the State Engineer, establishes standards for their approval, 
and limits their duration so that water users cannot circumvent indefinitely public scrutiny of 
their substitute water supply plan practices in the water court. 
 
Supreme Court Permits Reopening of Water Rights Decrees to Correct Substantive Errors 

SL Group, LLC v. Go West Industries, Inc., 42 P.3d 637 (Colo. 2002), addresses what 
constitutes mistake, inadvertence, or excusable neglect for purposes of reopening a final water 
rights decree to correct substantive errors. Colorado's water right adjudication procedures rely 
upon published notice to confer jurisdiction over any person potentially affected by the 
application. And, "it is an elementary and fundamental requirement of due process in any 
proceeding which is to be accorded finality that all interested parties be given notice reasonably 
calculated, under all circumstances, to apprise them of the pendency of the action and afford 
them an opportunity to present their objections."Id. at 640. To this end, Colo. Rev. Stat. '37-92-
302(3) requires that notice of water rights applications be mailed to everyone the water referee 



has reason to believe would be affected. And, to aid in this process, the application must include 
the name and address of the owner or reputed owner of the land upon which any structure 
involved in the application is or will be located, upon which the water is or will be stored, and 
upon which it will be used. 

In this case, both parties' predecessor in title had used the Meadow Ditch and its two 
extensions to irrigate land currently owned by the SL Group, LLC (SL). The water rights for the 
ditch had been conveyed to SL, but they were decreed abandoned in 1989. See Colo. Rev. Stat. 
'37-92-401. SL, apparently unaware of the abandonment decree, continued to use the ditch to 
irrigate its land. 

In 1998, Go West Industries, Inc. (Go West) applied for a new water right decree for 
irrigation and stockwatering. The application claimed a 1938 appropriation date, apparently 
based upon the original construction of the Meadow Ditch and its historical use on SL's land. Go 
West's application identified the U.S. Forest Service as the owner of the land on which the 
headgate was located, and identified itself as the owner of the land on which the stock pond was 
located. The application made no reference to SL, and in 1999, a decree was entered granting the 
requested water right. 

Some time after the decree was entered, SL presumably learned that it no longer had use of 
the water and filed a motion to correct substantive errors in the decree. Its petition alleged, inter 
alia, that it was entitled to receive notice of the application, that it was not otherwise aware of 
the application, that it owned the historically-irrigated land, that it had used water from the ditch 
from long before the abandonment decree to the present, that the stock pond was located on its 
property, and that it was injured by the decree. The water judge, without hearing, dismissed SL's 
petition because publication had been proper and SL had failed to show inadvertence, mistake, or 
excusable neglect. SL appealed, and the Colorado Supreme Court reversed, concluding that 
under the facts alleged, SL's failure to oppose the application was the result of inadvertence, 
mistake, or excusable neglect. The decision turns primarily upon the fact that SL, a long-time 
user of the ditch, and an owner of the land on which the ditch was located, was not identified in 
the application. What the opinion does not make clear, and what will be troubling to 
practitioners, is the question of whether each landowner on whose property an existing ditch (or 
other structure) is located, must be listed in any application involving water rights carried in that 
structure. Given the vast size of many ditch systems, simply identifying the landowners involved 
could impose an enormous burden on the water right owner, while providing a welcome boon to 
local title companies. 
 
Court Construes "Can and Will" Requirement for Conditional Water Rights 

In Mount Emmons Mining Co. v. Crystal Creek Homeowners' Ass'n, 40 P.3d 1255 (Colo. 
2002), the water rights for the massive Aspinall Unit, built as part of the Colorado River Storage 
Project Act, effectively command the available supply of water in the Gunnison River Basin. In 
Board of County Commissioners v. Crystal Creek Homeowners' Ass'n, 14 P.3d 325 (Colo. 2000) 
(Arapahoe II), local water users in the Gunnison River Basin successfully argued that the U.S. 
Bureau of Reclamation had agreed to subordinate the water rights for the Aspinall Unit to 60,000 
acre-feet of new depletions by junior water rights in the basin. The local water users also 
successfully established that the 60,000 acre-feet subordination would not benefit out-of-basin 
diversions, such as those proposed by Arapahoe County. In that case, the trial court had also 
ruled that a contract with the Bureau of Reclamation was required to use any part of the 60,000 
acre-feet subordination. 



Flushed with this victory, the local water users sought to use this "required contract" 
provision to stop an unpopular in-basin mining project near Crested Butte, Colorado. The 
opponents argued that Mount Emmons Mining Company (Mount Emmons), like Arapahoe 
County, was required to have a water supply contract with the Bureau of Reclamation before it 
could obtain a conditional water right. The local water users have now learned to their sorrow 
that "the sword of justice has no scabbard." Joseph de Maistre. 

At issue in this case was whether the "can and will" requirement for conditional water rights 
found in Colo. Rev. Stat. '37-92-305(9)(b) required Mount Emmons to have a contract for a 
portion of the 60,000 acre-feet subordination. The new water judge, relying upon the former 
water judge's ruling in Crystal Creek Homeowners' Ass'n held that a contract was required before 
a conditional water right decree could be granted. The supreme court reversed, holding that 
Mount Emmons need only show that a portion of the 60,000 acre-feet subordination remains 
unused by in-basin absolute water rights. In so ruling, the court held that its decision in 
Arapahoe II established, as a matter of law, that the 60,000 acre-feet subordination was available 
for use by in-basin users such as Mount Emmons. Since the water was legally available, the only 
remaining water availability question under the "can and will" requirement was whether any 
portion of the 60,000 acre-feet remained unused by absolute water rights. If so, Mount Emmons 
would have satisfied the water availability requirement for purposes of obtaining a conditional 
decree. 
 
Expanded Use of Senior Water Rights Prohibited 

In Farmers Reservoir & Irrigation Co. v. City of Golden, 44 P.3d 241 (Colo. 2002), the 
second appeal of this case, the Colorado Supreme Court ruled that the City of Golden has 
impermissibly expanded the use of a very senior surface water right, Priority 12 on Clear Creek, 
and directed the water court to enter an injunction prohibiting Golden from irrigating more than 
225 acres of lawn with the water right, or applying more than 900 acre-feet annually of Priority 
12 water for irrigation. The litigation began in 1995 when a coalition of municipal and 
agricultural water users filed suit against Golden in the water court, seeking a declaratory 
judgment and injunction restraining Golden from enlarging its use of Clear Creek Priority 12. 
Golden acquired portions of the right, which was originally decreed for direct flow irrigation use, 
and changed it to municipal use in two cases in the early1960s. These decrees required Golden to 
abandon part of the decreed flow rate, allowed diversion of up to 4.66 c.f.s., and included no 
express volumetric limitations on diversions or consumptive use. 

In 1993, Golden participated as an objector in another change case, this time involving 
interests in Priority 12 owned by another municipal user. There, Golden characterized its prior 
Priority 12 changes as "consumptive use" transfers, and indicated that the historical consumptive 
use of the rights it had changed had been quantified and was about 278 acre-feet per year. In the 
1995 lawsuit, the plaintiffs claimed that Golden had enlarged its use. They asserted that 
volumetric consumptive use limitations were implied in the decrees as a matter of law, and that 
Golden was estopped to deny them because it had stated what the historical consumptive use 
volume was in the 1993 change case. 

At trial in 1997, the plaintiffs presented evidence of three claims of enlarged use: violation of 
implied volumetric consump-tive use limitations; change of pattern of municipal use of the 
water, from supplying peak flow demands to meeting base flow needs; and enlargement of lawn 
acreage irrigated with the changed water rights. The water court dismissed the case, and most of 
the original plaintiffs appealed to the Colorado Supreme Court. In its 1999 opinion on the first 



appeal, Farmers High Line Canal & Reservoir Co. v. City of Golden, 975 P.2d 189 (Colo. 1999), 
the supreme court held that claim preclusion prohibited the imposition of volumetric limits on 
the prior Golden change decrees and upheld the dismissal of the plaintiffs' first claim. The 
supreme court also upheld the water court's factual conclusion that no change in pattern of 
municipal use had been shown, and its dismissal of the second claim of enlarged use. As to the 
third claim of enlarged use, the court concluded that the plaintiffs' claims of increased lawn 
irrigation constituted an allegation of changed circumstances sufficient to defeat Golden's 
assertion of claim preclusion. Since the water court had made no findings or rulings on the third 
claim, the court remanded to the water court for further consideration of this claim. 

On remand, the water court held that Golden had not impermissibly expanded the use of its 
Priority 12 water because it had not applied a greater amount of Priority 12 water to lawn 
irrigation than was anticipated in the 1960s change proceedings. The water court made no ruling, 
however, with regard to the number of acres of lawn actually irrigated with Priority 12 water, 
holding instead that whether Golden has increased the acreage of lawn irrigated by Priority12 
"does not address the basic questions regarding Golden's entitlement under the present decree, or 
the extent to which Golden has exercised its entitlement." 

In this second appeal, the Colorado Supreme Court began with a general review of the 
principles of law governing changes of water rights and prohibiting enlargement of use of water. 
It reemphasized that the right to change the use of a water right is an important part of the 
"bundle of sticks" making up a water right, but that it is not absolute. Because the holders of 
vested water rights are entitled to the continuation of stream conditions as they existed at the 
time of their appropriations, a change of water right cannot be approved if the change will 
injuriously affect the vested rights of others. To ensure that this fundamental condition on the 
right to change a water right is met, a change of use must be (1) accomplished by proper court 
decree; (2) only for the extent of use contemplated at the time of appropriation; and (3) strictly 
limited to the extent of former actual usage. Implicit in these precepts is the principle that the 
change in the use of a water right cannot effect an enlargement in the use of the right. To 
safeguard junior appropriators' rights to immutable stream conditions in the face of a change 
from agricultural to municipal use requires that there be "parity in the consumptive use of the 
right before and after the change--and that this parity endures." 44 P.3d at 246. Accordingly, an 
enlargement in use subsequent to a change proceeding is a change in circumstance such that 
claim preclusion based on the change decree does not bar relief. 

In addressing whether Golden has impermissibly expanded its use of Priority 12, the court 
referred to the "striking similarities" between the current case and the "seminal" John's Flood 
Ditch cases from the 1950s. 44 P.2d at 247. In the first John's Flood case, water users sued to 
enjoin enlarged irrigation use of a water right, alleging it was being used to irrigate additional 
lands. The trial court made no findings on the claim, and the supreme court remanded for such 
findings. On remand, the trial court found the defendants had not diverted more water, in 
quantity or time, than historically, and concluded there had been no enlargement of use. On the 
second appeal, the supreme court reversed and held that continuing to irrigate lands historically 
irrigated, while also irrigating additional lands under the decrees, effectuated an enlargement of 
use, and instructed the trial court to enjoin the irrigation of additional lands. 

In Golden's case, the court concluded that the testimony and calculations of W.W. "Pete" 
Wheeler, who performed the engineering for the cases on behalf of Golden, formed the basis for 
Golden's Priority 12 change decrees, and govern their interpretation. Wheeler's calculations 
attempted to balance the consumptive use of water by the previous users of the water right with 



the amount of water that would be consumed by Golden's municipal use. Therefore, "if Golden is 
consuming more water today than Wheeler anticipated it would consume, the balance he struck 
in crafting the flow rate limitations in the '60s decrees has been disrupted, and there has been an 
enlargement of use that must be enjoined." 44 P.3d at 248. The court accordingly reviewed the 
1960s change proceeding to define the limits of Golden's permissible use of Priority 12 water. 
Based on his testimony, it held that Wheeler's determination that Golden could divert 4.66 c.f.s. 
was based on calculations and data on how many acres would be irrigated with the changed 
water, and how much of the changed water would be applied for irrigation. It held that these 
calculations and data serve "as a limit demarcating permissible from enlarged use." 44 P.3d at 
251. 

It therefore reversed the water court's conclusion that the number of acres of lawn irrigated 
with Priority 12 water does not address Golden's entitlement under the decrees. The supreme 
court determined that a maximum of 225 acres was intended to be irrigated with the changed 
Priority 12 water, and that Golden has exceeded that acreage and impermissibly enlarged its use 
of Priority 12 water. 

The court also examined whether Golden has enlarged the amount of Priority 12 water 
applied to irrigation beyond what Wheeler calculated. It disagreed with the water court's 
conclusion that 36% of allowable May through October diversions, or a maximum of 611 acre-
feet, can be applied to irrigation. Instead, it determined that Wheeler anticipated that up to 53% 
of allowable May through October diversions, or 900 acre-feet, may be so used. The supreme 
court adopted the water court's conclusion that the percentage of Priority 12 diversions applied to 
irrigation use is the same, on an annual basis, as the percentage of Golden's total water supply 
applied to such use, since Wheeler assumed that Priority 12 water would be used in the same 
way as all other Golden water supply, and it concluded that Golden's irrigation use of Priority 12 
has not exceeded 900 acre-feet. 

The court held that "Golden may irrigate up to 225 acres of lawn with up to 53% or 900 acre-
feet of its Priority 12 entitlement." 44 P.3d at 255. It went on, however: 
 

In holding as we do, we are mindful of the rule that "diversions are limited to an amount 
sufficient for the purpose for which the appropriation was made, even though such 
limitation may be less than the decreed rate of diversion." [citation omitted]; "A right to 
use of water for irrigation is limited in time and volume by the needs of the land and the 
law reads this limitation into a decree declaring that right." [citation omitted]. "Read into 
every decree, regardless of its language, is the unquestioned law of this state that an 
owner of a water priority may use the quantity awarded only when good irrigation usage 
justifies it, and when the needs of the land are satisfied, the water must no longer be used 
by him, but must be permitted to flow uninterruptedly in the channel of the stream." 
[citations omitted]. 

 
44 P.3d at 255. Since the court found that Golden's recent lawn application rate has averaged 
1.78 acre-feet per acre, this language indicates that diversions of 900 acre-feet per year to irrigate 
225 acres of lawn (i.e., 4 acre-feet per acre) could be excessive, and may therefore be 
impermissible. 
 
Landowners' Consent to Groundwater Recharge and Underground Storage Project Not 
Required 



South Park is a broad, wind-swept, and sparsely populated intermountain valley at the 
headwaters of the South Platte River. After its settlement by the white man, and a brief flirtation 
with gold mining, it became cattle country comprised of large ranches with vast tracts of 
irrigated grass lands. During the latter half of the Twentieth Century, the water-hungry Denver 
metropolitan area began buying up the ranch land, drying up the irrigated pastures, and moving 
the water rights downstream for municipal use. And to facilitate this water use, a number of large 
surface reservoirs were built in South Park. More recently, Park County Sportsmen's Ranch 
(PCSR) and the City of Aurora proposed a groundwater recharge/underground storage project 
utilizing the aquifer system in a portion of South Park. Essentially, the plan called for the 
pumping of groundwater to the South Platte for use by Aurora, and the replacement of that 
groundwater by aquifer recharge during wet years. PCSR did not own all of the land beneath 
which ground water was to be recharged. This type of conjunctive use project, including lack of 
ownership of the land beneath which recharge occurs, is not particularly uncommon in Colorado. 
Nonetheless, PCSR's plan was not at all well received by the citizens of South Park. 

The landowners filed a complaint in the district court seeking a declaratory judgment that the 
placing of water in storage either above or beneath their lands, absent their consent, would 
constitute a trespass. The case was transferred to the water court where PCSR's water rights 
application was pending. At the hearing, the water judge found that the landowners had failed to 
allege that the use, benefit, or enjoyment of their properties would be invaded or compromised 
by PCSR's underground storage proposal. The water court held that PCSR's project did not 
require the landowners' consent or condemnation and payment of just compensation because (1) 
the landowners' property rights do not include ownership of waters tributary to a natural stream; 
(2) natural streams crossing a person's property may be used, without consent, for the 
transportation of water by a lawful appropriator; (3) natural streams include the underlying 
aquifers; (4)  water is treated differently from a property owner's traditional rights in land; (5) 
Colorado's eminent domain law applies only when the water right holder constructs facilities on 
or in a non-consenting landowner's property; (6) Colorado law encourages the efficient use of the 
state's scarce water resources; (7) the General Assembly intended to authorize artificial recharge 
in natural subsurface formations and the conjunctive use of groundwater so recharged, as part of 
its policy to maximize beneficial use of water; and, (8) the movement of artificially-recharged 
groundwater into, from, or through land underlying another's property does not constitute a 
trespass. On appeal the Colorado Supreme Court upheld the decision of the trial court. Board of 
County Comm'rs v. Park County Sportsmen's Ranch, LLP, 45 P.3d 693 (Colo. 2002). 

The landowners' primary argument on appeal was that common-law principles entitled them 
to control the storage space in aquifers underneath the surface of their lands and grants them a 
remedy in trespass against migration of PCSR's water laterally into their property. 45 P.3d at 
701. The basis for this argument was two very old Colorado decisions stating, in effect, that at 
common law a grant of land carries with it all that lies beneath the surface down to the center of 
the earth. Yet, this proposition itself illustrates one of the central difficulties of the landowners' 
position. Most modern jurisprudence in the United States has moved beyond the strict 
application of ancient common law rules of property because they are predicated upon a limited 
understanding of the physical systems involved, and because they do not fit the reality of the 
world we now live in. This was the position adopted by the court in this case. Relying upon cases 
from other jurisdictions, the history of development of Colorado water law, and the current 
understanding of the relationship between surface water and groundwater, the court held that 
landowners have no property right to require their consent for artificial recharge and the storage 



of water in aquifers that extend through their land. Id. at 710. In a footnote the court pointed out, 
however, that an applicant for an underground water storage right could be required to prove that 
the underground storage would not tortiously interfere with the overlying landowner's use and 
enjoyment of his property. 

The landowners' legal position was made even more difficult because they conceded that the 
movement beneath their land of water artificially recharged to an aquifer as part of a plan for 
augmentation did not violate their property rights. Thus, the landowners had to create a 
meaningful distinction between underground storage and groundwater recharged as part of an 
augmentation plan. To do so, they argued that Colo. Rev. Stat. '37-92-103(10.5) required that 
the PCSR construct some type of underground structure to capture, possess, and control the 
groundwater it recharged into the aquifer system. That statute states: 
 

"Storage" or "store" means the impoundment, posses-sion, and control of water by means 
of a dam. Waters in underground aquifers are not in storage or stored except to the extent 
waters in such aquifers are placed there by other than natural means with water to which 
the person placing such water in the underground aquifer has a conditional or decreed 
right. (emphasis added). 

 
The court rejected the landowners' interpretation of this statute, and held instead that the 

statute's first sentence "describes the typical reservoir, which is a constructed impoundment. The 
second definition contemplates the artificial recharge of water into the aquifer for 'storage' and 
describes the circumstances under which a decree may be issued for aquifer storage. Thus, the 
legislature contemplated a two-step process: that a person will capture, possess, and control 
water and then artificially recharge it into the aquifer for storage and subsequent use, pursuant to 
a decreed water right." 45 P.3d at 704. The court also found that the landowners' "distinction 
ignores both nature's course and the law's course in Colorado." Id. at 715. 
 
Water Court Jurisdiction 

City of Sterling v. Sterling Irrigation Co., 42 P.3d 72 (Colo. App. 2002) involved the transfer 
of shares in an irrigation company to a city and the subject matter jurisdiction of the water court 
to decide related issues. 

As Colorado's cities continue to grow, they frequently acquire agricultural water rights to 
meet their increased water demands. In response, agricultural mutual ditch and reservoir 
companies have adopted bylaws or changed their articles of incorporation to prevent or control 
the conversion of their agricultural water rights to other uses. See, e.g., Fort Lyon Canal Co. v. 
Catlin Canal Co., 642 P.2d 501 (Colo. 1982). For example, here the Sterling Irrigation 
Company's (Company) bylaws apparently provided that water represented by shares in the 
Company could not be transferred to lands not previously irrigated absent approval of its board 
of directors. And, when the City of Sterling (City) purchased Company shares from an irrigator, 
the Company refused to transfer the shares until the City provided assurances that it was bound 
by and would comply with the Company's bylaws. The City acknowledged it was bound by the 
bylaws, but refused to make any assurances about its future use as a condition for transfer of the 
shares. 

The City sued the Company seeking transfer of the shares. The Company counterclaimed for 
a declaratory judgment that (1) the City was bound by the Company's bylaws; (2) the City could 
only use the water to irrigate historically-irrigated lands; (3) any transfer of water to other users 



required prior approval by the Company's board of directors; and (4) the only permissible use of 
the Company's water rights are its decreed uses, and the City, as a shareholder, is bound by that 
decree. Upon motions for summary judgment, the trial court granted the relief requested by each 
party. The City then filed a motion for relief from judgment asserting the trial court lacked 
subject matter jurisdiction over the Company's counterclaim. That motion was denied and the 
City appealed. On appeal the City argued that the Company's counterclaim involved "water 
matters" within the exclusive subject matter jurisdiction of the water court. See Colo. Rev. Stat. 
'37-92-203(1). The court of appeals agreed with the City and ordered the trial court to dismiss 
the Company's counterclaims. 

The basis for the court's ruling was its conclusion that the Company's counterclaims were, in 
effect, a request to define limitations on the City's use of its water rights. The court of appeals 
reasoned that the relief requested by the Company would preclude future judicial review of any 
denial by the Company of a request by the City to change the place or type of the water rights 
represented by its shares in the Company. On this basis, the court concluded that the Company's 
claims involved the City's right to use its water, and thus were water matters within the exclusive 
jurisdiction of the water court. 
 
NEVADA 
Ross E. de Lipkau, Reporter 
 
Ninth Circuit Decides Abandonment and Forfeiture Issues in Long-Running Alpine Case 

United States v. Alpine Land & Reservoir Co., 279 F.3d 1189 (9th Cir. 2002), is another 
decision in the seemingly endless Alpine actions involving the waters of the Carson River. This 
decision will probably be known as Alpine V. The court commenced its opinion by setting forth a 
comprehensive review of the several prior district court and Ninth Circuit decisions known as 
Alpine I - IV. In particular, the court reaffirmed those provisions upon which it relied in this 
decision. 

In Alpine IV, United States v. Alpine, 27 F. Supp. 2d 1230 (D. Nev. 1998), the subject of this 
appeal, the district court: 
 

(1) Affirmed the State Engineer's conclusion that a re-buttable presumption does not arise 
under Nevada law based upon a showing of prolonged non-use; 

 
(2) Held that the payment of taxes and assessments is a circumstance that should be taken 

into account regarding intent to abandon; 
 

(3) Reversed a State Engineer's finding "that the landowners could not have formed a 
requisite intent to abandon water rights given that they did not know they owned the 
water rights until after 1983"; 

 
(4) Held that a prolonged period of non-use on a particular parcel of real property, together 

with an improvement that precludes irrigation, demonstrates abandonment; and 
 

(5) Held that the State Engineer did not err in concluding, as a matter of equity, that water 
rights subject to interfarm transfers within the Newlands Reclamation Project will not be 
deemed to have been forfeited or abandoned. 



 
The Ninth Circuit decided the following issues: 

 
(1) Regarding the standard of review, the court affirmed prior rulings, saying: "A reviewing 

court will uphold the engi-neer's factual findings if supported by substantial evidence and 
his legal conclusions so long as they are not contrary to law." 279 F.3d at 1198. 

 
(2) Regarding forfeiture and abandonment, the Ninth Circuit again ruled: "[A]lthough a 

prolonged period of non-use may raise an inference of intent to abandon, it does not 
create a rebuttable presumption .... [A]bandonment is to be determined 'from all the 
surrounding circumstances,' ... includ[ing] the payment of assessments and taxes." Id. at 
1189. 

 
(3) Regarding priority, the Ninth Circuit again asserted that priority occurs when the 

landowner took the first affirmative steps to appropriate water. This is so even in light of 
the fact that the United States commenced the Newlands Reclamation Project in 1902, 
reserving water with that priority for the subsequent patentees. This position was 
affirmed in United States v. Orr Water Ditch Co. (commonly known as the Fernley case), 
256 F.3d 935 (9th Cir. 2001), even though the Orr Ditch Decree, United States v. Orr 
Ditch, Equity No. A-3 (D. Nev. 1944), specifically set forth a 1902 priority for the United 
States, the water to be used within the Newlands Reclamation Project. 

 
(4) Regarding the issue of equitable relief from forfeiture and/or abandonment of rights 

subject to interfarm transfers, the court reversed the district court's holding of a blanket 
exemption. An interfarm transfer occurs, for example, if a farmer received a patent to 160 
acres, but received a contract for 80 acres of water rights. The place of use of the original 
80 water right acres was set forth in the contract. Over the years, with knowledge of the 
United States and Truckee-Carson Irrigation District (TCID), the various farmers moved 
their water right acres around, but within their patented lands, to irrigate their best lands. 
The Pyramid Lake Tribe called for forfeiture and/or abandonment of such rights if the 
place of use differed from the original. Under Nevada law, water rights with a priority 
after 1913 may be lost by forfeiture; while those rights initiated prior to 1913 may be lost 
only by abandonment. Abandonment requires intent, a much harder burden to prove than 
a continuous five-year period of non-use. On this point, the court said: 

 
On remand, the district court is instructed to make factual findings, or to remand to the 
Engineer to do so, in order to determine whether each individual landowner had the 
requisite intent to abandon in light of the factors noted in the district court's opinion. At a 
minimum, proof of continuous use of the water right should be required to support a 
finding of lack of intent to abandon. In addition, each landowner should be required to 
present evidence that he or she attempted unsuccessfully to file for a change in place of 
use, or at least inquired about the possibility of a transfer and was told by the government 
or TCID that such transfer was not permitted. 

 
279 F.3d at 1202. 



Although the court refused to recognize a blanket exemption where interfarm transfers have 
occurred, it concluded that "equity may be appropriate on a case-by-case basis in the forfeiture 
context if a landowner can show that steps were taken to transfer water rights during the period 
of non-use, but that those steps were thwarted by the government or TCID." Id. at 1204. 

It appears that the Ninth Circuit is slowly tightening the noose, the result being more 
irrigated farmlands taken out of production by either abandonment or forfeiture, with the benefit 
of such forfeiture or abandonment apparently flowing to Pyramid Lake. 
 
NEW MEXICO 
Timothy de Young, Reporter 
 
Tenth Circuit Remands United States' Quiet Title Action on Lower Rio Grande 

On May 7, 2002, the Tenth Circuit Court of Appeals in a lengthy opinion vacated and 
remanded an order of New Mexico federal district court dismissing the United States' suit to 
quiet title to water rights in the Rio Grande Project, which serves the portion of the Rio Grande 
between Elephant Butte Reservoir and Fort Quitman, Texas. United States v. City of Las Cruces, 
289 F.3d 1170 (10th Cir. 2002). Although remanded, the decision allows the district court to 
dismiss or stay the action. The decision therefore represents the fourth denial of the United 
States' attempt to dismiss an ongoing New Mexico stream adjudication in that portion of the Rio 
Grande between Elephant Butte Reservoir and the Texas state line. The district court had 
dismissed the action under the abstention doctrine of Colorado River Water Conservation 
District v. United States, 424 U.S. 800 (1976) and, in the alternative, under the abstention 
doctrine of Brillhart v. Excess Insurance Co. of America, 316 U.S. 491 (1942). The Tenth 
Circuit held that although the case did not present the exceptional circumstances required by 
Colorado River, the district court did not abuse its discretion when it refused to exercise 
jurisdiction pursuant to Brillhart. Because the district court did not articulate the basis for 
dismissal, the case was remanded with instructions to consider the propriety of a stay in lieu of 
dismissal. 

Sixteen years ago, during a protracted struggle involving the City of El Paso's attempts to 
export groundwater from New Mexico, the Elephant Butte Irrigation District (EBID) filed a 
complaint in New Mexico state court against the New Mexico State Engineer, the United States, 
the City of El Paso, and all known and unknown claimants to surface and groundwater rights 
within New Mexico's Lower Rio Grande Underground Water Basin. The suit was unusual 
because pursuant to statute, the State Engineer arguably is the only party that can initiate and 
prosecute a stream adjudication. The State Engineer initially sought to dismiss the stream 
adjudication and succeeded, on venue grounds, at the district court level. However, the New 
Mexico Court of Appeals reversed, ordering the adjudication to proceed where filed in Doña 
Ana County. Elephant Butte Irrigation Dist. v. Regents of N.M. State Univ., 849 P.2d 372, 381 
(N.M. Ct. App. 1993). The State Engineer again tried to dismiss the suit, primarily on the ground 
that the state court did not have personal jurisdiction over project water users in Texas who were 
indispensable parties. At about this time, the El Paso County Water Improvement District No. 1 
requested initiation of a water rights adjudication by the Texas Natural Resources Conservation 
Commission. The request was granted and the Texas adjudication began in 1994. In 1997, the 
New Mexico State Engineer's second motion to dismiss was denied and the State Engineer was 
realigned as plaintiff. The State Engineer no longer contests the adjudication and in fact, the 
adjudication has proceeded relatively quickly. 



Meanwhile, the United States filed three motions to dismiss the New Mexico adjudication 
asserting it had not waived sovereign immunity under the McCarran Amendment because the 
portion of the Rio Grande subject to the adjudication did not constitute a "river system." The 
United States also supported the City of El Paso's unsuccessful attempt to remove the case to 
federal district court in New Mexico. Shortly after its third attempt to dismiss the case failed, the 
United States filed this action seeking to quiet its title to Project water against several named 
plaintiffs in New Mexico and Texas. The New Mexico parties are the EBID, the State of New 
Mexico, New Mexico State University, and Stahmann Farms, Inc. The Texas parties are the El 
Paso County Water Improvement District No. 1, the City of El Paso, and the Hudspeth County 
Conservation and Reclamation District No. 1. The district court was concerned that the United 
States had engaged in "procedural fencing" because it had moved to dismiss the New Mexico 
adjudication several times. The court of appeals agreed that the procedural fencing factor weighs 
against the exercise of federal jurisdiction. 

The substantive basis for dismissal by the federal district court was that because the water 
rights were being adjudicated in both New Mexico and Texas by state entities, the federal court 
should abstain in deference to the "parallel" proceedings. On appeal, the United States and the 
Texas parties unsuccessfully argued that the proceedings were not parallel in that different 
parties and issues were involved. In addition, the United States contended that its complaint was 
properly filed in federal court because it implicates three sources of federal law: Section 8 of the 
Reclamation Act pertaining to interstate streams, the interstate and international obligations 
reflected by the Rio Grande Compact and a 1906 Treaty with Mexico, and reclamation contracts 
between the United States and the New Mexico and Texas water districts. The court of appeals 
rejected each contention finding that Section 8 requires compliance with state law to the extent 
not inconsistent with federal obligations. Second, the court held that the Rio Grande Compact 
and the 1906 Treaty were not directly involved. Third, the court found that the United States' 
contract claims were fatally weakened by lack of citation to the record. More generally, the court 
found the complaint was neither a quiet title action, since only declaratory relief was sought, nor 
could it be considered an equitable apportionment case. 

Probably the most perplexing part of the decision concerns whether water in storage at 
Elephant Butte Reservoir will be included in the adjudication which in turn raises significant 
questions about proper parties and the ability of the state court to resolve essentially federal 
questions. Water is stored for both New Mexico and Texas users in the Reservoir, and New 
Mexico meets its compact obligations by delivering water to the Reservoir, not to the state line. 
The appellants accordingly argued that the New Mexico adjudication will not settle the "federal 
controversy" over rights to store in, and divert water from, the Reservoir. Noting that the State 
Engineer had notified all parties of its intent to include Reservoir storage in the New Mexico 
adjudication, the court ruled that the district court did not abuse its discretion by concluding that 
the notice of intent signaled the likely inclusion of the Reservoir. Interestingly, the water in 
storage has not yet been made part of the adjudication. If water in storage is included, then the 
Texas parties' rights to Project water may be affected. Recognizing this possibility, the court 
reasoned that the Texas parties may be entitled to intervention as of right. A prior attempt by the 
El Paso County Water Improvement District to intervene was opposed on the grounds that it 
neither diverted nor applied water to beneficial use in New Mexico. Inclusion of Project water in 
storage would appear to provide an adequate basis for intervention but it is questionable whether 
a state court could or would adjudicate the water rights of Texas parties. 



The New Mexico adjudication therefore may evolve into an unusual combination of an 
adjudication of diversionary rights in New Mexico and a determination of the rights to store and 
distribute water in both New Mexico and Texas. Perhaps the uncertainty over what will and what 
will not be decided is why the case was remanded with specific instructions to consider whether 
the case should be stayed, rather than dismissed. Reading between the lines, the court of appeals 
appears to favor the entry of a stay by its citation of authority that prescribes a stay to allow for 
the resolution of federal claims in the event the state court proceedings do not address these 
issues in a timely fashion. 
 
Note:  The reporter is one of the attorneys representing the El Paso County Water 
Improvement District No. 1 in United States v. City of Las Cruces and in other matters. 
However, the views expressed are those of the reporter only, and do not represent the 
opinions or positions of such client. 
 
State Legislature Funds Acquisition of Water Rights on the Pecos 

New Mexico continues to develop and implement strategies to comply with its Pecos River 
water delivery requirements to Texas under the Pecos River Compact. On March 5, 2002, New 
Mexico Governor Gary Johnson signed into law a bill that allocates a total of $30 million in 
three separate increments of $10 million to the New Mexico Interstate Stream Commission. The 
act authorizes the purchase of land with valid appurtenant water rights in the Pecos River basin. 
The land would be fallowed and the water rights retired in order to decrease depletions to the 
river. The bill implements the recommendations of a stakeholder task force, adopted by the 
Interstate Stream Commission, which favored the purchase of valid water rights from willing 
sellers, as opposed to regulatory alternatives or a priority call in the ongoing stream adjudication. 
The priority call is generally disfavored due to the probable impacts on local economies if junior 
groundwater appropriators' rights are curtailed. A priority call also faced certain legal challenges 
based on the futile call doctrine, if not other theories. 
 
OREGON 
Robert E. O'Rourke & Stephen M. Bloom, Reporters 
 
Settlement Reached in Lawsuit over Chemical Use in Irrigation District Canals 

Headwaters, Inc. v. Talent Irrigation District, U.S. District Court for the District of Oregon, 
Civ. Action No. 96-6004-AA, is a case dealing with the discharge of herbicides and the Clean 
Water Act, 33 U.S.C. '1365. The lawsuit sought penalties and injunctive relief for Talent 
Irrigation District's use of a chemical in its irrigation canals without a Clean Water Act permit. 
The chemical use is intended to control aquatic weed growth. 

The district court initially ruled in February 1999 that the Talent Irrigation District did not 
need a permit to apply chemicals to control aquatic weed growth in the canals as long as the 
district followed the instructions contained on the chemical's label. Headwaters and the Oregon 
Natural Resources Counsel Action Committee (ONRC) appealed the district court's decision to 
the U.S. Court of Appeals for the Ninth Circuit. In March 2001, the court of appeals reversed the 
district court's judgment and concluded in a precedent-setting ruling for the circuit that the 
district needed a permit to apply the chemicals to the irrigation canals. Headwaters, Inc. v. 
Talent Irrigation Dist., 243 F.3d 526 (9th Cir. 2001). 



After a settlement session with the United States Magistrate Judge in Eugene, Oregon, Talent 
Irrigation District and the plaintiffs, Headwaters, Inc. and the ONRC, have reached a settlement 
of the lawsuit. 
 
Reserved Indian Water Rights Clarified 

In United States v. Adair, 478 F. Supp. 336 (D. Or. 1979) (Adair I), the U.S. District Court 
for the District of Oregon declared the existence, nature, scope, and priority of the reserved 
Indian water rights of the Klamath Tribes, but left the quantification of those rights to the State 
of Oregon's Klamath Basin Adjudication. The court entered a declaratory judgment on April 21, 
1980, which was affirmed in United States v. Adair, 723 F.2d 1394 (9th Cir. 1984) (Adair II). 
The district court retained continuing jurisdiction in the case. 

Pursuant to paragraph 15 of the district court's declaratory judgment, motions were filed 
concerning a dispute that has arisen among the parties in the Klamath Basin Adjudication over 
the proper interpretation of the court's declaratory judgment and how to effectuate the rulings in 
the federal court case to quantify the Tribes' water rights in the state proceeding. In Klamath 
Indian Tribes v. Adair, 187 F. Supp. 2d 1273 (D. Or. 2002), the district court held that it was 
exercising its continuing jurisdiction to determine two narrow issues: (1) whether the Klamath 
Tribes have a water right to support reserved gathering rights (rights to gather edible plants); and 
(2) whether and to what extent the "moderate living" standard applies in quantifying the Tribes' 
water rights. Id. at 1275. 

The court held in 1980 that the Klamath Tribes have reserved gathering rights, along with 
supporting water rights. In the declaratory judgment the court held that by treaty the Tribes were 
granted an implied right to as much water on the reservation as was necessary to fulfill the 
purposes of "hunting, fishing, trapping and gathering rights and to encourage agriculture." See 
Id. at 1275. The court also held in its declaratory judgment that the priority date of the Tribes' 
water rights necessary to preserve those purposes is "time immemorial." Id. 

The parties in this case were now disputing how to apply the legal standard for quantifying 
the Tribes' water rights. The parties disputed not only what standard should be applied, but how 
it should be applied, and which party has the burden of proof. 

At the outset, the court held that it was worth noting that "any argument that would have the 
practical effect of quantifying the Tribes' reserved right at a level that would not support 
productive habitat is rejected." Id. The court also noted that the Ninth Circuit Court of Appeals 
had recently confirmed that "only Congress can abrogate Indian Treaty Rights ... and it has not 
done so here." Klamath Water Users Protective Ass'n v Patterson, 204 F.3d 1206, 1213 (9th Cir. 
2000). The court further noted that in Adair II the Ninth Circuit "could not have been more clear 
that it intended to 'prevent other appropriators from depleting the streams and waters below a 
protected level in any area where the non-consumptive [water] right applies.' Adair II, 723 F.2d 
at 1411." 187 F. Supp. 2d at 1276. 

The court held that in the Klamath Basin Adjudication the adjudicator is called upon to first 
quantify the Tribes' water rights to establish an allocation of water to fulfill the purpose of the 
reservation. Only after that quantification can the "moderate living" doctrine be considered to 
possibly adjust the quantification. 

The court also noted that the quantification standard does not involve an analysis of any 
actual beneficial use of the water, or any actual harvest of treaty protected resources on a fixed 
day or time in history. Instead, "the focus must be on fulfilling the purpose of the reservation." 
Id. 



The court held: 
 

In order to provide the Tribe an opportunity to continue hunting and fishing on the 
reservation lands, it is axio-matic that there be sufficient water to support productive 
habitat so there may be game to hunt, and fish tofish, as well as edible plants to gather. 

 
Id. at 1276. 

The court also put to rest the defendants' assertion that the Tribes are entitled only to "some 
minimum amount" of water. The court noted that the Tribes are entitled to " 'whatever water is 
necessary to achieve' the result of supporting productive habitat. Adair I, 478 F. Supp. at 346." 
187 F. Supp. 2d at 1277. 

As to the "moderate living standard," the court held that reducing the water level below a 
level that would support productive habitat would have the result of abrogating the reserved 
rights. Because only Congress can abrogate treaty rights, and Congress has not so acted, the 
"moderate living standard" cannot be applied to have the effect of reducing water levels below a 
level that would support productive habitat. 

The court noted that the parties also dispute the meaning of the "as currently exercised" 
language in Adair II where the court of appeals " 'confirm[ed] to the Tribe the amount of water 
necessary to support its hunting and fishing rights as currently exercised to maintain the 
livelihood of the Tribe members, not as these rights once were exercised.' Adair II, 723 F.2d at 
1414-15 (emphasis added)." Under the defendants' interpretation, the amount of water associated 
with the Tribes' rights is to be fixed at a specific date in 1979 under the first Adair decision. But 
the court disagreed holding that the defendants' interpretations conflict with the meaning of 
Adair II, and are inconsistent with the cases relied upon therein. 

In the court's view, the defendants' interpretations would have the effect of assigning a 1979 
priority date to the Tribes' water right. That result could not be reconciled with this court's 
holding, which was affirmed by the Ninth Circuit Court of Appeals, "that the Tribes' priority date 
is time immemorial." 187 F. Supp. 2d at 1278. 

The court held that the "as currently exercised" phase in Adair refers only to the moderate 
living standard which recognizes that changing circumstances can affect the measure of the 
reserved right. According to the court, the "as currently exercised" language does not set a water 
right to a level in 1979 or 1984, because that would be contrary to the intent of Adair II. 

The court concluded: 
 

(1) the Klamath Tribes' water rights include a right to support resources the Tribes gather, 
in addition to the resources they hunt, fish, and trap; (2) Adair I announced the standard 
for quantifying the tribal water right; and (3) the "moderate living" standard has limited 
application in this case, but could be used to adjust the initial quantification of the tribal 
water right upon a proper showing by non-tribal opponents. 

 
187 F. Supp. 2d at 1279. Notwithstanding the conclusions, the court held: "In no event shall the 
adjudicator quantify or reduce the Tribal water right to a level below that which is necessary to 
support productive habitat." Id. 

What is interesting in this case is that the court held that the quantification standard for 
quantifying the water right does not involve an analysis of any actual beneficial use of water or 
any actual harvest of treaty protected resources on any fixed day or time in history. Instead, 



according to the court, the focus must be on fulfilling the "purpose of the reservation." The court 
noted: 
 

Adair II held that there were two primary purposes of the reservation and accompanying 
implied water rights. One was to support Klamath agriculture, and the other, which is at 
issue here, was 'for the purpose of maintaining the Tribes' treaty right to hunt and fish on 
re-servation lands.' Adair II, 723 F.2d at 1409. ... Quantifying the reserved water right so 
that productive habitat can be supported is the only meaningful way to measure the water 
requirements to meet the goal of fulfilling the purpose of the reservation. 

 
187 F. Supp. 2d at 1276. 
 
SOUTH DAKOTA 
Diane Best, Reporter 
 
Missouri River Spawns Multiple Lawsuits 

The States of South Dakota, North Dakota, Montana, and Nebraska all filed suit this spring 
against the U.S. Army Corps of Engineers over management of the flows of the Missouri River. 

By way of background, the five mainstem dams and reservoirs on the Missouri River in 
Montana, North Dakota, and South Dakota were constructed for multiple purposes including 
flood control, recreation, irrigation, navigation, and power. See John P. Guhin, "The Law of the 
Missouri," 30 S.D.L. Rev. 346 (1985). In the early 1990s South Dakota, North Dakota, and 
Montana filed suit against the Army Corps of Engineers, asserting that the Corps had favored the 
declining downstream navigation interests (barge traffic) to the detriment of the natural resources 
(including endangered species) and the recreational uses in the upstream states. The Corps 
ultimately agreed that the river is to be managed for all authorized purposes, not just the barge 
traffic. In court papers it stated that it would be revising the Master Water Control Manual for 
the Missouri River and would give "equal consideration" to all uses "while the master manual 
revision proceeded." South Dakota v. Bornhoft, No. 91-26-BLG, Memorandum & Order (D. 
Mont. Feb. 3, 1993). 

The Montana District Court relied on the Corps' admission and ruled that there was no reason 
to continue the lawsuit since the Corps had agreed (1) to "interim relief" by giving equal 
consideration to all uses while the Master Manual was being revised and (2) to give equal 
consideration to all uses in the final revision itself. Id. Since that time, the Corps has continued 
to hold meetings and develop drafts for a new Master Manual. The old Master Manual, written in 
1979, is still in effect. 

The South Dakota litigation was filed this spring in response to the Corps' release of large 
quantities of water from reservoirs in the state in support of the barge traffic between Sioux City 
and Kansas City. South Dakota v. Ubbelohde, No. 02-3011, Preliminary Injunction at 2 (D.S.D. 
May 13, 2002). The releases continued during the spawn season for rainbow smelt (the primary 
food source for walleye) and walleye. Id. at 1. Concerned with the South Dakota $51 million 
recreational fishing industry, the state sought and received a preliminary injunction restraining 
the releases until the smelt season is completed on May 25. Id. 

District Court Judge Kornmann held the Corps "has continued to completely subordinate the 
upper basin interest in recreation, fish, and wildlife for the betterment of downstream navigation" 
despite the previous Montana litigation where it was understood "that all water uses were to 



thereafter receive equal consideration, making the case moot." Id. at 7. He further stated that "the 
Corps, in times of low water flows (as a result of drought or little snow melt or both), always 
chooses to seriously impact upstream States to continue navigation, 'come Hell or low water.' 
The more dire the water conditions upstream, the more water that is released for downstream 
purposes." Id. at 7. The downstream deficiencies usually correspond to upstream water 
shortages. The file documents in this case are available for a small fee from the court's public 
access system at www.sdd.uscourts.gov/cases.htm. 

The Corps complied with the South Dakota court order, but immediately began releasing 
water upstream from Lake Sakakawea in North Dakota in support of downstream barge traffic. 
North Dakota v. Ubbelohde, No. 02-59, Memorandum & Order at 1 (D.N.D. May 20, 2002). The 
State of North Dakota filed suit due to the effect of the releases on the spawn season in that state. 
A preliminary injunction was issued on May 20, 2002, and required that the river be maintained 
at its then current elevation until May 25. Id. 

Montana filed suit to protect water in the farthest reservoir upstream at Fort Peck. It sought 
and received a temporary restraining order on May 13. Montana v. Ubbelohde, No. 02-70-Blg-
RFG, Temporary Restraining Order (D. Mont. May 13, 2002). A preliminary injunction hearing 
was scheduled for May 22. 

On May 13, 2002, Nebraska filed suit and hearing was held on its preliminary injunction 
request. It sought to continue downstream flows so that its power plants would have enough 
water so as not to be in violation of their surface water discharge permits under the Clean Water 
Act. Nebraska v. Ubbelohde, No. 8:02CV217, Memorandum & Order on Motion for Preliminary 
Injunction (D. Neb. May 13, 2002). Further, Nebraska was concerned about stranded barges and 
reduced waters for spawning and wildlife. The district court judge required the Corps to adhere 
to minimum navigation flows in the 1979 Master Manual and Annual Operating Plan (gauged at 
Sioux City). 

Appeals from the Nebraska, South Dakota, and North Dakota decisions were filed with the 
Eighth Circuit Court of Appeals. The Eighth Circuit issued a stay of the Nebraska, South Dakota, 
and North Dakota district court orders on May 22. The appeals are pending. 
 
UTAH 
John H. Mabey, Jr. & L. Ward Wagstaff, Reporters 
 
Utah Supreme Court Clarifies Statutes of Limitation in Actions by Shareholder Against 
Mutual Irrigation Company 

In Utah v. Huntington Cleveland Irrigation Co., No. 20000413, 2002 WL 655236 (Utah Apr. 
23, 2002), the Utah Supreme Court clarified when statutes of limitation begin to run on claims 
for unjust assessments and denial of voting rights for shares of stock in a mutual irrigation 
company. The court held that a cause of action accrues each time an assessment is levied or 
voting rights are denied, rather than at the time of the original decision upon which the share 
classification is based. 
 

The Utah Division of Wildlife Resources (DWR) purchased shares in Huntington-Cleveland 
Irrigation Company (HCIC) to use for enhancement of wildlife habitat. DWR uses most of the 
water to irrigate crops, but leaves the crops in place for wildlife rather than harvesting them for 
sale. 



HCIC is a mutual nonprofit irrigation company. It delivers water to its shareholders and 
charges an assessment based on the amount of water delivered. In 1977, HCIC amended its 
articles of incorporation to allow unequal assessments based on type of use. In 1987, HCIC again 
amended its articles of incorporation to limit the voting rights of shares used for municipal and 
industrial purposes (M & I), and it directed the board of directors to levy an additional 
assessment on M & I shares. In January 1995, the HCIC directors adopted bylaws to implement 
the 1987 amendments. The 1995 bylaws defined "irrigation use" as "water applied to land for 
crop or livestock-feed production purposes for pecuniary gain." All uses not classified as 
"irrigation use" are classified as M & I uses. In February 1995, HCIC first informed DWR that 
the modified corporate documents could impact its shares. At that time, HCIC reclassified a 
portion of DWR's shares as M & I, and informed DWR that it could not vote the M & I portion. 
DWR objected to the reclassification. 

On October 11, 1995, HCIC sent DWR the first assessment under the reclassification. HCIC 
reclassified some DWR shares as M & I use and therefore subject to higher assessments and 
reduced voting rights, and classified the remainder of DWR's shares as irrigation use. In 1996, 
HCIC reduced the number of DWR's shares that were classified as M & I. In 1999, HCIC 
reclassified all DWR's shares as M & I. On June 14, 1999, DWR filed a complaint seeking a 
determination that none of its shares were M & I shares. DWR amended its complaint on August 
16, 1999. 

DWR's requests for relief fell into two basic categories. First, DWR asserted that HCIC had 
violated an implied contract when it reclassified the DWR shares. Second, DWR asserted that 
HCIC had violated Utah Code Ann. ''16-4-4 & 16-4-7, which deal with assessments on shares 
of stock of corporations, and '16-4-24, which deals with assessments by irrigation companies. 

On April 20, 2000, the trial court dismissed DWR's amended complaint on grounds that the 
applicable statutes of limitation had run. The trial court ruled that the statute of limitations for 
implied contracts (four years) and for violations of statute (three years) had begun to run in 
February 1995 when HCIC first informed DWR that a portion of its shares had been reclassified 
as M & I and could not be voted. DWR appealed. 

The Utah Supreme Court reversed the trial court decision. The court first examined the 
wording of the statute of limitations applicable to implied contracts. The statute, Utah Code Ann. 
'78-12-25(1), lists several situations of implied contracts to which the statute applies, and ends 
with the clause, "provided, that action in all of the foregoing cases may be commenced at any 
time within four years after the last charge is made or the last payment is received." The court 
reasoned that the plain language of the statute and the rules of grammar and punctuation made 
the final clause applicable to all of the situations listed in the statute, not merely the immediately 
preceding phrase; therefore, the statute of limitations did not begin to run on the implied contract 
claims until each assessment was made by HCIC. The court stated, "Here, whenever HCIC 
makes a new assessment under the purportedly unlawful mechanism, a new cause of action 
accrues on that individual assessment, permitting the statute of limitations on the newly arisen 
cause of action to run from the date of the new assessment." 2002 WL 655236, at *4. DWR 
could not pursue claims for assessments or voting violations that were more than four years in 
the past, but it could pursue claims that arose during the four years prior to June 1999. 

With regard to the statutory claims, the court again held that the statute of limitations did not 
begin to run until the assessments were made or voting rights reduced. Otherwise, DWR would 
be forced to file the lawsuit before it had actually suffered damages. The court held that the 
action accrued when the assessments were made or voting rights reduced, not when HCIC made 



the decisions upon which the assessments were based. The statutory claims were subject to a 
three-year limitation; therefore, DWR could not go back more than three years to make a claim, 
but could renew the claim each time a new assessment was made or the voting was precluded. 

The full significance of this case, particularly with respect to a mutual irrigation company's 
obligation to treat shareholders reasonably, may be more apparent when the trial on the merits 
determines whether a mutual irrigation company can make the kind of questionable distinctions 
that triggered the DWR's lawsuit. The ruling as to applicability of the statute of limitations is 
nonetheless significant. 

HCIC's amendments to the articles of incorporation did not give notice that irrigation for 
wildlife use would be classified as M & I use, and even the requirement of "pecuniary gain" for 
irrigation use could be subject to a broad range of interpretations. When DWR acquired its 
shares of stock, it had no reason to believe that it would be treated differently from other 
irrigators, particularly when most of the water it receives under its shares is used to irrigate crops 
just as other shareholders do. If the statute of limitations begins to run when an irrigation 
company amends its articles of incorporation, it could easily shield itself from liability or 
accountability by waiting four years or more before implementing the changes made by the 
amendments, an obviously unjust result. 

Instead, the irrigation company is liable each time it makes an assessment on the shares or 
each time it denies voting rights. The court recognized that the damage is not the initial 
amendment of corporate documents, which may lack definition, but rather it is the 
implementation of those changes as they are applied to specific shares. The shareholder only 
realizes the full extent of the damage when the shares are actually assessed and when the 
shareholder is actually denied the ability to vote. Although the statute of limitations problem 
may not arise very often, the court avoided a clearly unjust result by holding that the statute of 
limitations does not begin to run until each assessment is made or the right to vote is denied. 
 
Utah Supreme Court Enforces "Oral Contracts" for Water Right Conveyances 

At first blush, it would seem improbable that an oral contract for the conveyance of water 
rights could overcome all the legal doctrines in place to protect the first-year property law 
doctrine that the conveyance of real property must be in writing. Nevertheless, the plaintiffs in 
the case were successful in overcoming the merger doctrine, the parol evidence rule, and the 
statute of frauds, in addition to other issues raised related to agency, statute of limitations, and 
privity. 

In Spears v. Warr, 44 P.3d 742 (Utah 2002), the plaintiffs purchased residential "ranchette" 
lots from the defendants. During negotiations each buyer understood, based on the sellers' 
representations, that irrigation water rights were included as part of the purchase. However, there 
were no water rights appurtenant to the purchased land, and the warranty deeds for the land were 
silent as to any irrigation water rights. At issue was whether the sellers had agreed to convey 
water rights with each ranchette lot, or whether the buyers agreed to pay additional consideration 
for the water rights. 

With regard to the merger doctrine, the supreme court concluded that the "collateral rights 
exception" applied to the facts of the case. The court concluded, after reviewing the trial court's 
findings, that the irrigation water was not part of the subject matter of the land title transaction 
and held that "the merger doctrine did not extinguish the agreement for irrigation water rights." 
44 P.3d at 749. 



The court also analyzed the facts of the case under the parol evidence rule, the statute of 
frauds, agency, statute of limitations, and privity and ruled in favor of the plaintiffs. This case 
contains broad discussions and analysis of real property conveyance law that is applicable to 
both the conveyance of water rights and real property in general. This is definitely a case a land 
and water transaction attorney should carefully review. 
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Arizona Court Rejects Public Trust Challenge 

In a decision issued in response to several petitions for special action, the Arizona Court of 
Appeals recently ordered that a lawsuit challenging Arizona's management of groundwater 
pumping be dismissed. Home Builders Ass'n v. Katz, No. CA-SA 02-0168 (Ariz. Ct. App. 2002) 
(order). In the underlying case, The Center for Biological Diversity and several individuals 
(collectively, the Center) had sued the State of Arizona and others challenging the administration 
of the state's water laws as violating the public trust doctrine. Center for Biological Diversity v. 
Smith, No. CV 2002-000171 (Sup. Ct. Maricopa County, Ariz. filed Jan. 2002). The trial court 
had refused to dismiss the Center's complaint. The court of appeals noted that acceptance of 
jurisdiction based on denial of a motion to dismiss is rare, and that the "potential impact of such 
a suit on communities, citizens and businesses in our state is immense." The court of appeals' 
decision means that the Center will now be forced to establish the existence of a navigable 
watercourse before the administrative body established by the Arizona legislature to make such 
determinations before seeking to enforce the public trust doctrine. 

Lawsuit filed by The Center for Biological Diversity. The underlying lawsuit was filed by 
the Center in January 2002, against the Arizona Department of Water Resources, its Director, 
Joseph Smith, and the State of Arizona. The complaint asserted that the public trust doctrine 
requires the state to manage and regulate Arizona's water resources and underlying lands for the 
protection of public uses and that the defendants were violating the public trust doctrine "by 
allowing the withdrawal of groundwater in a manner that has caused and is causing the 
substantial impairment, decline, degradation and loss to the State's watercourses." The plaintiffs 
requested a declaration that the asserted failure to protect Arizona's watercourses from excessive 
groundwater pumping constitutes a violation of the public trust doctrine. The plaintiffs also 
requested an order from the court directing the state to manage its water resources to protect the 
state's watercourses from excessive groundwater pumping. The Center's suit essentially 
challenged the state's statutory and regulatory scheme for managing groundwater withdrawals 
and use. 

In recent decisions, Arizona courts have determined that, under the public trust doctrine, the 
state holds title to lands beneath navigable watercourses in trust on behalf of the public, and the 
state must manage public trust land consistently with trust purposes. Arizona Center for Law in 
the Public Interest v. Hassell, 172 Ariz. 356, 837 P.2d 158 (Ariz. Ct. App. 1991); Defenders of 
Wildlife v. Hull, 199 Ariz. 411, 18 P.3d 722 (Ariz. Ct. App. 2001). The Center's complaint 
sought to expand this concept to the water flowing in Arizona's watercourses and to groundwater 
that is tributary to a watercourse. 

The state defendants moved to dismiss the Center's complaint on several theories. The trial 
court denied the motion to dismiss, finding that the plaintiffs have standing to bring the action, 
that there is a justiciable issue, and that the Center has stated a claim upon which relief may be 
granted. In its order denying dismissal, the trial court stated: 
 



[i]t appears to this Court that the Center is citing the Doctrine claiming that the State is 
substantially interfering with the interest of the public in the navigable waters, not 
through the State's improper use or disposal of the land, but through the State's pumping 
of the groundwater. Although this view is clearly stretching the applicability of the 
Doctrine, this Court believes there is sufficient evidence before it to at least explore the 
Doctrine's extension. 

Center, No. CV 2002-000171 (order denying motion to dismiss, at 3-4). The trial court ordered 
the plaintiffs to identify the groundwater and navigable watercourses affected by the defendants' 
alleged mismanagement. 

Petitions for Special Action. Three separate petitions for special action were filed with the 
Arizona Court of Appeals requesting review of the trial court's decision on the motion to dismiss. 
The petitioners were the state parties in the underlying action, the Home Builders Association of 
Central Arizona (Home Builders), and the Salt River Project Agricultural Improvement and 
Power District together with the Salt River Valley Water Users' Association (together, SRP). The 
court of appeals granted a motion consolidating the three cases. In their petitions, the Home 
Builders and SRP contended that the trial court would be acting outside the scope of its 
jurisdiction if it proceeded with the claim asserted by the Center. The state also raised this 
jurisdictional argument, but focused its petition primarily on the argument that Arizona has not 
extended the public trust doctrine to water within navigable waterways, limiting the doctrine to 
the land underlying navigable waterways. As to the jurisdictional question, the petitioners argued 
that the public trust doctrine only applies to lands located beneath waterways that were navigable 
at the time of Arizona's admission to statehood. Thus, a necessary predicate to the Center's claim 
is a determination of what waterways were navigable on February 14, 1912, the date that 
Arizona was admitted to the Union. No court or administrative agency has determined that an 
Arizona waterway (other than the Colorado River) was navigable at statehood. The Arizona 
legislature had reserved the initial determination of navigability to the Arizona Navigable Stream 
Adjudication Commission (ANSAC). Ariz. Rev. Stat. '37-1123(G) (1993 & Supp. 2002) states 
that: 
 

[n]o judicial action seeking a determination of navigability of a watercourse, to establish 
or obtain ownership of land within the bed and banks of a watercourse or to determine 
any public trust values associated with a watercourse may be commenced, continued or 
completed unless the commission has made a final determination with respect to the 
watercourse pursuant to '37-1128. 

 
Based on this statute, the petitioners argued that the trial court lacked jurisdiction to make a 
finding of navigability or of the public trust values associated with a watercourse. By ignoring 
this express statutory limitation on its jurisdiction, the petitioners asserted that the trial court was 
proceeding or threatening to proceed without or in excess of its jurisdiction. The petitioners 
requested an order prohibiting the trial court from proceeding with the underlying action and 
requiring the dismissal of the underlying lawsuit. 

In its responses to the petitions for special action, the Center argued that the relief sought by 
the plaintiffs did not require a determination of navigability of a particular waterway. The Center 
characterized its action as a challenge to the entire statutory scheme under which water use is 
governed in Arizona. The Center's argument apparently assumed that some watercourses will be 
found to have been navigable at statehood. Because its claim did not depend on a determination 



of navigability, the Center argued, the ANSAC jurisdictional limitation stated in Ariz. Rev. Stat. 
'37-1123(G) did not apply to its action. The Center also argued that, if the court found that Ariz. 
Rev. Stat. '37-1123(G) could be interpreted to preclude the Center's claim, then the statute was 
unconstitutional as a violation of the separation of powers doctrine. 

Court of Appeals Decision. The court of appeals ruled that the trial court erred as a matter of 
law in not dismissing the Center's lawsuit, and remanded the matter to the trial court for 
dismissal of the complaint without prejudice. The lawsuit should have been dismissed because 
the Center failed to comply with the legislative scheme established to determine the navigability 
of watercourses at the time of statehood. The court rejected the argument, on the record 
presented to it, that the ANSAC process for determining navigability is an unconstitutional 
violation of the separation of powers doctrine. The court noted that ANSAC's determinations are 
subject to judicial review and that the ANSAC legislation provides a means for the expedited 
review of the navigability of a particular watercourse. The court also rejected the argument that 
the lawsuit does not require a determination of navigability. 

The difficulty with this argument is that without a determination of navigability at 
statehood this court is placed in the position of ruling on an abstract legal question. 
Neither the Uniform Declaratory Judgments Act, ..., nor the cases interpreting it, 
authorize the court to undertake such a contingent and hypothetical analysis. For the 
public trust doctrine to apply, and that is the sole basis for the Center's complaint, there 
must be a determination that a specific watercourse that was navigable at statehood has 
been adversely affected. That determination has neither been made nor alleged. 

 
Home Builders Ass'n v. Katz, No. CA-SA 02-0168 (Ariz. Ct. App. 2002) (order at 6-7). Because 
its resolution of the jurisdictional issue was dispositive, the court refused to take up any of the 
other issues raised on appeal by the parties. 
 
MONTANA 
Holly Jo Franz, Reporter 
 
Montana Supreme Court Recognizes Instream Water Rights 

Overruling its earlier decision in Matter of the Dearborn Drainage Area, 234 Mont. 331, 766 
P.2d 228 (1988) (Bean Lake I), the Montana Supreme Court held, in Matter of the Missouri 
River Drainage, 2002 MT 216, 55 P.3d 396 (2002) (Bean Lake III), that non-diversionary water 
right claims for fish, wildlife, and recreation purposes are valid and existed prior to 1973. 

Bean Lake III arose out of the statewide water rights adjudication. All pre-July 1, 1973, water 
right claims are subject to adjudication by the Montana Water Court. The deadline for filing 
claims has expired. Each claim is examined by the Department of Natural Resources and 
Conservation and issue remarks are added to highlight potential problems with the claim. 

Since the Bean Lake I decision, the Water Court has uniformly attached the following remark 
to all pre-July 1, 1973, water rights claiming a fish, wildlife, or recreation purpose: 
 

There is a question as to the validity of this claimed right. In the Matter of the Dearborn 
Drainage Area, 234 Mont. 343 (1988) (the Bean Lake case) the Montana Supreme Court 
stated: "It is clear therefore that under Montana law before 1973, no appropriation right 
was recognized for recreation, fish and wildlife, except through a Murphy right statute." 

 



In Bean Lake I, the Department of Fish, Wildlife and Parks (DFWP) claimed a pre-1973 
water right for fish, wildlife, and recreation in Bean Lake, a natural pothole lake. While much of 
the parties' argument focused on the absence of a diversion, the court looked to Montana's 1972 
Constitution which provides that "all existing rights of the use of any waters for any useful or 
beneficial purpose are hereby recognized and confirmed." Mont. Const. art. IX, sec. 3(1). 
Interpreting this provision to require both an existing right to use water and a beneficial use, the 
court held Montana law did not recognize such an appropriation right prior to 1973. While 
recognizing fish, wildlife, and recreation as a beneficial use of water, the court ruled, regardless 
of whether a diversion was involved, "DFWP and the public could not have intended an 
appropriation where none was recognized by law." Bean Lake I, 766 P.2d at 236. 

In 1989, the Montana Supreme Court decided Matter of the Dearborn Drainage Area, 240 
Mont. 39, 782 P.2d 898 (1989) (Bean Lake II), which primarily addresses attorneys' fees. 
Unfortunately, in Bean Lake II the court confused the issue by stating, in dicta, that its earlier 
decision was based upon the failure to prove the elements of diversion, intent, and notice. 

Bean Lake III involves five DFWP claims for fish, wildlife, and recreation water rights, all 
with a diversion. DFWP objected to its own claims in an effort to remove the Bean Lake remark. 
On appeal, the court found Bean Lake I to be inconsistent with earlier Montana case law and 
relied on two prior decisions, Osnes Livestock Co. v. Warren, 103 Mont. 284, 62 P.2d 206 
(1936) and Paradise Rainbows v. Fish & Game Commission, 148 Mont. 412, 421 P.2d 717 
(1966), as authority for the recognition of appropriations for fish, wildlife, and recreation 
purposes prior to 1973. 

When discussing the public's right to recreational use of a stream, the court cited to Montana 
Coalition for Stream Access, Inc. v. Curran, 210 Mont. 38, 682 P.2d 163 (1984), which granted 
public stream access based upon the public trust doctrine. The Bean Lake III court found the 
public has an instream, non-diversionary right to the recreational use of the state's navigable 
surface waters under the constitution and the public trust doctrine. The court's decision is based, 
however, on the prior appropriation doctrine rather than the public trust doctrine. 

While not directly at issue, the court also considered whether non-diversionary water rights 
for fish, wildlife, and recreation are recognized in Montana. Referring to the flexibility of the 
appropriation doctrine, the court ruled a diversion is not a required element of an appropriation 
when no diversion is necessary to put the water to beneficial use. In such cases, the claim is valid 
if the facts and circumstances indicate notice of the appropriator's intent. 

The court instructed the Water Court to identify, review, and hold hearings on all pre-1973 
recreation, fish, and wildlife claims, both diversionary and non-diversionary, to determine their 
validity. According to the Water Court, 1,666 claims in 38 basins include the Bean Lake remark. 
The court's instructions suggest that the Water Court must review all such claims, including the 
original Bean Lake claims, even if proceedings on the claims have been completed. 

The decision generated a vigorous dissent in which the majority is accused of not only 
remaking law, but rewriting Montana history. The impact of the decision may be limited since it 
only applies to claims already filed in the ongoing adjudication. While the full impact of the 
decision may not be clear for some time, there is little doubt that the court's reference to the 
public trust doctrine will continue to fuel debate. 
 
CALIFORNIA 
Ronald B. Robie, Reporter 
 



Ninth Circuit Upholds Application of TMDLs to Non-Point Sources 
The Ninth Circuit Court of Appeals has held in Pronsolino v. Nastri, 291 F.3d 1123 (9th Cir. 

2002) that the U.S. Environmental Protection Agency (EPA) can establish the "Total Maximum 
Daily Load" (TMDL) of pollutants for streams where there are no point source discharges but 
water quality standards are not met. 

Section 303(d) of the Clean Water Act (CWA) requires the states to identify waters for which 
point source effluent limitations are not stringent enough to implement applicable water quality 
standards. Plaintiffs, landowners applying for a timber harvesting permit from the State of 
California, claimed that on streams without point source discharges for which effluent 
limitations are established, the law did not permit establishment of TMDLs. On such streams the 
principal non-point sources of pollutants are from land developments, road construction, and 
activities such as logging. To comply with the applicable TMDL, the state limited plaintiffs' 
logging activities and required control of road-related sediment runoff. 

The court upheld EPA regulations requiring TMDLs on all streams. If the state does not 
adopt TMDLs, the EPA is authorized to establish them for the state as was the case on the stream 
affected by plaintiffs. 

Plaintiffs also argued, based on Solid Waste Agency of Northern Cook County v. United 
States Army Corps of Engineers, 531 U.S. 159 (2001), that the exercise of EPA authority over 
TMDLs would intrude into the states' traditional control of land use. Pronsolino, 291 F.3d at 
1140. The court, in rejecting the argument, pointed out that the enforcement and monitoring of 
pollution controls on non-point sources is with the state, not EPA. 
 
COLORADO 
William A. Paddock & Mary Mead Hammond, Reporters 
 
Notice Required before Judicial Cancellation of Conditional Water Right 

In Colorado, one may obtain a "conditional water right," which is defined as the right to 
perfect a water right with a certain priority upon completion with reasonable diligence of the 
appropriation that the water right is based upon. Colo. Rev. Stat. '37-92-103(6) (1990 & Supp. 
2002). Reasonable diligence, in turn, is defined as the steady application of effort to complete the 
appropriation in a reasonably expedient and efficient manner under all the facts and 
circumstances. Colo. Rev. Stat. '37-92-301(4). And, in every sixth year after the year in which a 
water right is conditionally decreed, or in which a finding of diligence is entered, if the owner or 
user of the conditional water right desires to maintain the same, an application for reasonable 
diligence must be filed or the conditional water right shall be considered abandoned. Colo. Rev. 
Stat. '37-92-301(4)(a)(I). 

In Double RL Co. v. Telluray Ranch Properties, 54 P.3d 908 (Colo. 2002), the Colorado 
Supreme Court held that a conditional water right may not be canceled unless the owner has 
received the statutory notice required by Colo. Rev. Stat. '37-92-305(7). That statute provides in 
part: 
 

Prior to the cancellation or expiration of a conditional water right ... the court ... shall 
give notice, within not less than sixty days nor more than ninety days, by certified or 
registered mail to all persons to whom such conditional right was granted.... 

 



This provision was enacted in 1975 to ameliorate the harsh consequence of the failure to timely 
file an application for reasonable diligence, namely cancellation of the conditional water right. 
Town of DeBeque v. Enewold, 199 Colo. 110, 606 P.2d 48 (1980). In this case, Double RL 
obtained a conditional water right for 0.033 c.f.s. for domestic use in 1994 and was required by 
that decree to file a diligence application in February 2000. Double RL discovered in 2001 that it 
had failed to file the required diligence application. No notice from the court pursuant to Colo. 
Rev. Stat. '37-92-305(7) was found in the records of Double RL's attorney, who had died 
between 1994 and 2000. Likewise, there was no evidence in the water clerk's records that the 
required notice had been sent by the court to Double RL. These facts notwithstanding, the trial 
court, in reliance on Colo. Rev. Stat. '37-92-301(4)(a)(I), denied Double RL's request to vacate 
the order canceling the conditional water right and to permit the late filing of a diligence 
application. 
 

On appeal, the Colorado Supreme Court reversed, holding that Colo. Rev. Stat. '37-92-
305(7) is a prerequisite to abandonment of a conditional water right under Colo. Rev. Stat. '37-
92-301(4)(a)(I). Absent the required notice, a conditional water right may not be canceled, and 
the claimant of the conditional water right is entitled to file a late diligence application if the 
water clerk has failed to mail the required notice. 
 
Applicant's Burden of Proof in a Change of Water Rights 

In State Engineer v. Bradley, 53 P.3d 1165 (Colo. 2002), the Colorado Supreme Court 
addressed the applicant's burden to establish historical use of a water right in the context of a 
change of water rights. Here, Bradley sought to change the point of diversion for a well to the 
center of his field to run a center pivot sprinkler to irrigate 128 acres. Historically, that land had 
been irrigated with surface water, and groundwater from the well was used only as a 
supplemental supply. The state and division engineers opposed the change of water right on the 
grounds that it would cause an enlargement of use of the groundwater right and thereby cause 
injury. The trial court found the applicant had met its burden of proof and directed the state 
engineer to issue the requested well permit and to include in it terms that would prevent injury. 
On appeal, the supreme court reversed on the grounds that the applicant had failed to prove its 
change of water rights would not cause an increased use of groundwater. 

In its opinion, the court reviewed the well-established law governing changes of water rights. 
In so doing, the court noted that Bradley was confused about the relationship between a decreed 
water right and its historical use. The court explained that "an absolute decree, whether 
expressed in terms of a flow rate or a volumetric measurement, is itself not an adjudication of 
actual historical use but implicitly is further limited to actual historic use." 53 P.3d at 1170. 

Then, the court went on to state: 
 

It is well established that the applicant for a change of water right bears the burden of 
proving by a preponderance of the evidence that the requested change will not injure 
other users. Farmers Res. & Irr. Co., 44 P.3d at 246. Although less expressly articulated, 
an obligation to demonstrate that the requested change remains within the scope of the 
original right and does not require a new and independent appropriation is necessarily 
included within this burden. While the enlargement of a water right, as measured by 
historic use, may be injurious to other rights, it also simply does not constitute a 



permissible "change" of an existing right. The applicant therefore bears the risk of 
nonpersuasion with regard to historic use as well as absence of injury to other rights. 

 
Id. (emphasis added). 

From this statement, it is apparent that historical use is the measure of a water right, that no 
change may be granted for more than the historical use, and that the applicant must prove both 
the historical use and that the proposed change in use does not cause injury. While this is not a 
new rule of law, it is perhaps the court's clearest articulation to date of the applicant's dual 
burden of proof in a change of water rights case. 
 
Colorado Water Conservation Board Makes Recommendations on Two Recreational In-
Channel Diversion Water Rights 

In the last issue of this Newsletter, Vol. XXXV, No. 2 (2002) these reporters described 
Colorado's new law authorizing so-called recreational in-channel diversion water rights (RICD). 
As you may recall, upon the filing of such an application, the Colorado Water Conservation 
Board (CWCB) must make findings and recommendations to the water judge on the proposed 
applications. And, you may also recall that a RICD is defined as the minimum stream flow 
needed for a reasonable recreational experience in and on water. Colo. Rev. Stat. '37-92-
103(10.3) (1990 & Supp. 2002). 

The CWCB held a hearing in July 2002 on the City of Pueblo's RICD application and in 
September on the Upper Gunnison Water Conservancy District's (Upper Gunnison District) 
RICD application. The City of Pueblo sought a year-round RICD in the amount of 100 c.f.s. 
from November 16 to March 14 and 500 c.f.s. from March 15 through November 14. Its claimed 
uses are boating (kayaking, rafting, and canoeing), fish and wildlife habitat, piscatorial, and 
general recreational uses. The city's RICD is proposed to be located within part of the concrete, 
canalized, Arkansas River flood control channel where it passes through the city. 

In contrast, the Upper Gunnison District's RICD is located in the Gunnison River within the 
Town of Gunnison. The Gunnison River has avoided the canalization visited upon the Arkansas 
River. The Upper Gunnison District only seeks an RICD from May 15 to September 30 of each 
year. The requested flows begin at 570 c.f.s., and then increase every two weeks to a high of 
1,500 c.f.s. between June 16 and 30. The requested flows then quickly decline in two-week 
increments down to 270 c.f.s. between September 16 and 30. In this respect, the requested RICD 
flows mimic the snowmelt run-off hydrograph of many Colorado mountain streams. The claimed 
uses are limited to boating (kayaking, rafting, and canoeing) and general recreational uses. 

While the two cases are factually dissimilar, the CWCB's findings and recommendations on 
the City of Pueblo's application and its draft findings and recommendations on the Upper 
Gunnison District's application appear to establish consistent principles for the CWCB's 
evaluation of RICD applications generally. 

A fundamental problem confronting both a RICD applicant and the CWCB is how to define 
the minimum flow. When an applicant claims different flow rates through the intended period of 
use, it raises the obvious question of whether the lowest flow requested isn't the minimum flow 
needed for a reasonable recreational experience in and on water. The City of Pueblo and the 
Upper Gunnison District requested different flow rates at different times. The CWCB has 
likewise recommended different flow rates at different times, apparently on the rationale that 
different flows provide a reasonable recreational experience for different water craft and 
different levels of expertise of the boater. Thus, the CWCB has recommended that the City of 



Pueblo receive 500 c.f.s. in June and July; 250 c.f.s. in April, May, and August; and 100 c.f.s. for 
the remainder of the year. And, on the Upper Gunnison District's application, the CWCB 
recommends 250 c.f.s. in May, August, and September and 500 c.f.s. in June and July. Thus, it 
appears that the CWCB views 500 c.f.s. as an upper limit on a reasonable RICD. 

In both cases, the CWCB has recommended that: 
 

- the RICD water rights not be in effect in dry periods, defined as any month in which the 
water supply outlook report for the first day of the month "most probable forecast (50% 
chance of exceedance) for the applicable stream flow, is less than 70% of average; 

 
- the administrative call for the RICD water be presumed futile (e.g., unenforceable) during 

times when the call for water will not result in the recommended monthly flow rate. In 
the case of the Upper Gunnison District, a call that produces less than 500 c.f.s. but more 
than 250 c.f.s. defaults to 250 c.f.s. In the case of the City of Pueblo, a call that fails to 
produce the recommended flow is not enforceable for any lesser rate of flow; 

 
- to prevent waste, the RICD call will only be honored when a substantial number of 

people are reasonably expected to use the boating course; 
 

- the RICD uses be limited to recreational boating only; 
 

- the RICD water rights not be in effect or exercised after 10 p.m. and before 6 a.m. any 
day; and 

 
- the RICD may not call for releases from upstream reservoirs during downstream flood 

control operations or when other good and sufficient emergency reasons dictate that 
water not be released. 

 
For the City of Pueblo's RICD, the CWCB also recommended that it be administered so as 

not to impede the use, reuse, or successive use to extinction of transmountain diversions by 
exchange or otherwise. This recommendation is of considerable significance because of the 
number of upstream exchanges of transmountain and other water through the claimed RICD 
reach. And for the Upper Gunnison District's RICD, the CWCB recommended that if the RICD 
structures cause icing conditions such as flooding upstream of the RICD, then the applicant 
should be required to remedy the problem, including removing the structures as necessary. 

Once the CWCB has made its findings and recommendations on an RICD application, the 
applicant is free to seek a different result in the Water Court. In that proceeding, the applicant 
has the burden of refuting the correctness of the CWCB's findings and recommendations. Neither 
the City of Pueblo nor the Upper Gunnison District has yet scheduled further proceedings in the 
Water Court. The CWCB's findings and recommendations on these two applications may be 
viewed at cwcb.state.co.us/isf/rules/FINALfinalPuebloRecommendationFindings.pdf; 
cwcb.state.co.us/isf/rules/gunnisonfinalfindingsandrecommendation.pdf. General information on 
all pending RICD applications can be found at cwcb.state.co.us/isf/rules/RICDapp.htm. 
 
IDAHO 
Jeffrey C. Fereday & John M. Marshall, Reporters 



 
IDWR Decisions Based on Public Interest and Conservation Considerations 

In Idaho, the Idaho Department of Water Resources (IDWR) must review applications for 
new water right permits and applications to transfer elements of existing water rights to 
determine, among other issues such as sufficiency of the water supply, whether the applications 
are in the "local public interest" and consistent with the "conservation of water resources within 
the state of Idaho." Idaho Code '42-203A (Supp. 2002). Several recent water decisions have 
turned on these considerations. Copies of IDWR's decisions are available on its website: 
www.idwr.state.id.us/info/pio/orders.htm. 

In one recent decision, IDWR denied an application for a new water right permit to be used 
as part of a proposed electricity generating plant in part for failure to satisfy the public interest 
standard. In re Application for Permit No. 63-31207 in the Name of IW Land Co., Feb. 19, 2002. 
In addition to finding the applicant had not demonstrated a sufficient water supply for the 
proposed use or non-injury to other water rights, the decision also concluded the application was 
not in the public interest because the proposed mitigation plan was not sufficient to protect 
existing water rights and because of the effects from water that would be diverted in the future 
pursuant to pending applications for water rights that would have senior priorities. The decision 
also concluded that the application was not in the public interest because the City of Middleton, 
a nearby community, could serve the water demands of the electricity plant. The applicant 
appealed the decision of the hearing officer to the director of IDWR. As of this writing, the 
director has not taken any action. 

In Wybenga v. Idaho Department of Water Resources, No. CV 01-00577 (Idaho Apr. 11, 
2002), an Idaho district court judge agreed IDWR had properly applied the local public interest 
criterion in denying an application for a new water right for an expanded dairy operation. The 
application had been protested on local public interest grounds alleging the dairy had serious 
odor and fly problems. On appeal from IDWR's decision, the district court found the focus of the 
local public interest test was not limited to water quantity and quality issues and IDWR was not 
obligated to craft conditions on the transfer to address the odor and fly issues but, rather, was 
entitled to deny the transfer application outright. Finally, the court rejected the argument that 
odor issues are the concern of another agency. This decision was appealed to the Idaho Supreme 
Court, but was settled while the appeal was pending. 

In In re Application for Transfer No. 5639 in the Name of K & W Dairy, in a June 20, 2002, 
preliminary order, IDWR denied an application for transfer of water rights for a new dairy 
operation on grounds that the proposed dairy was not in the local public interest. The decision 
followed remand proceedings after a district court required IDWR to consider the appropriate 
level of odor from dairy operations and measure the proposed dairy against this standard. After 
taking additional evidence on remand, IDWR found that the proposed dairy likely would 
contribute to undesirable odors in the area and would further degrade aesthetic and recreational 
activities in the vicinity of the dairy. 
 

In July 2002, IDWR denied two applications for water right permits to cool proposed 
electricity generating plants on grounds that the proposed water uses were not consistent with the 
conservation of water resources in Idaho. In re Application for Permit No. 95-09069 in the Name 
of North Idaho Power LLC; In re Application for Permit No. 95-09086 in the Name of Kootenai 
Generation LLC. The applications requested diversion rates of 10.87 and 15.6 c.f.s respectively. 
IDWR concluded the applicants had not adequately addressed the conservation criterion because 



the proposed projects employed water-based cooling technologies where other, less water 
intensive technologies were available to cool the plants. 

On September 16, 2002, IDWR issued a recommended decision and order approving an 
application for municipal water for a proposed new four-season resort in Valley County, Idaho. 
In re Application for Permit No. 65-22357 in the Name of WestRock Associates, LLC. A citizens 
group opposing the resort protested the application alleging, among other things, that the 
proposed project was not in the local public interest. IDWR found the local public interest 
requirement did not require the equivalent of an environmental impact statement nor did it make 
IDWR the state's chief land planner. IDWR noted that Valley County, Idaho, and the State Land 
Board had considered and approved the proposed resort after consultation with other state and 
federal agencies, essentially satisfying the public interest criterion. The decision currently is a 
recommended decision, which can be appealed to the Director of IDWR. 
 
MONTANA 
Holly J. Franz, Reporter 
 
Shared Well Agreement Found Enforceable 

In Williams v. Schwager, 2002 MT 455, 47 P.3d 839 (2002), the Montana Supreme Court 
enforced a shared water well agreement even though the subdivision plat approval for the 
property required each tract owner to install an individual water well. The property was divided 
into four tracts in 1979. The following year, Tract 3 was sold with the provision that water would 
be provided from a well located in Tract 4. The owners of the two tracts entered into an 
agreement giving the owner of Tract 3 the right to use the well and guaranteeing an easement 
across Tract 4 for domestic water lines. In return, the Tract 3 owner was required to pay, to the 
owners of Tract 4, a $10.00 monthly water fee that could be increased depending on electricity 
costs. 

Eventually, Williams acquired Tract 3, and Schwager acquired Tract 4. The warranty deed to 
Schwager specifically provided that it was subject to the shared water well agreement. For a 
number of years there were no disputes between the parties until the Schwagers sought an 
increase in the monthly water fee. The parties could not agree on the amount of the increase and 
the fee was eventually set by the Justice Court at $13.00 per month. 

The following year the Schwagers began to complain about noise from the prime tank, which 
was located under the Schwagers' home. When water was turned on in either house, the tank 
would turn off if the prime was not enough to move the water through the lines. Occasionally, 
the Schwagers would manually shut off the electricity to the prime tank which prevented water 
from being used at either home. 

The Williamses filed suit to enjoin the Schwagers from interfering with the shared well 
agreement. In response, the Schwagers alleged the shared well agreement was invalid and 
unenforceable since it violated the subdivision approval requirement of individual wells. 

The court concluded the agreement was not illegal per se since the parties could still apply 
for and receive a deviation from the subdivision certificate. The court also found the agreement 
was not unlawful or void ab initio since compliance with subdivision certificates is handled 
through coordination of septic system applications, and Williams' predecessor referred to the 
shared well when obtaining septic system approval. Finally, the court noted that Schwager 
accepted the benefits of the agreement by collecting water fees from Williams and cannot now 
attempt to benefit by repudiating the agreement. 



 
NEW MEXICO 
Timothy de Young, Reporter 
 
Tenth Circuit Affirms Importance of Critical Habitat Designation 

In a sharply worded opinion, the Tenth Circuit Court of Appeals affirmed a New Mexico 
district court's refusal to grant the U.S. Fish and Wildlife Service (FWS) an extension of time to 
complete National Environmental Policy Act (NEPA) compliance in connection with the 
designation of critical habitat for the Rio Grande Silvery Minnow. Middle Rio Grande 
Conservancy District v. Norton, 294 F.3d 1220 (10th Cir. 2002). In addition, the court rejected 
FWS' argument that because it had redesignated the minnow's critical habitat, it should be given 
a second opportunity to conduct an environmental assessment to determine whether an 
environmental impact statement (EIS) would be required. In the words of the court: 
 

This case demonstrates that the abdication of an agency's responsibilities under NEPA 
can frustrate the goals of the Endangered Species Act. FWS' delays and inadequate 
decisionmaking have resulted in the absence of a critical habitat designation eight years 
after the Silvery Minnow's listing. The protections of a designation are particularly 
needed by the Silvery Minnow, a species placed on the brink of extinction by habitat 
loss. Adherence to the policy objective of the ESA to halt the extinction of the minnow 
no matter the cost requires that NEPA compliance be completed as expeditiously, yet 
comprehensively, as possible. 

 
Id. at 1230-31. The court's evident frustration with FWS is understandable in light of both 
applicable authority and the facts of this case. 

The Endangered Species Act requires the designation of critical habitat based on the view 
that it is "essential to the conservation of the species." 16 U.S.C.A. '1532(5)(A) (2000). The 
designation of critical habitat is to be made concurrently with the determination a species is 
endangered but the designating agency, usually FWS, can give itself an extension of time. Id. 
'1533(b)(6)(C). FWS has been allowed to delay NEPA compliance for critical habitat 
designations due to budget cuts and related factors. See generally Forest Guardians v. Babbitt, 
174 F.3d 1178, 1183-84 (10th Cir. 1999). Some contend that FWS is reluctant to prepare a 
critical habitat EIS because quantifying the costs of endangered species protection often results 
in further controversy and litigation. Regardless of the reasons, this case helps define the point at 
which delays, if not avoidance, of NEPA responsibilities become arbitrary and capricious. 

In July 1999, four years after listing the Silvery Minnow as endangered, FWS designated 167 
miles of the main stem Rio Grande River as critical habitat. FWS thereafter completed an 
environmental assessment (EA) concluding the designation would have no significant impacts on 
the human environment. The State of New Mexico, the Middle Rio Grande Conservancy 
District, and the City of Socorro appealed arguing that the EA failed to consider all possible 
impacts, ignored data, and did not consider alternative designations. In November 2000, the 
district court ruled that FWS' decision was contrary to Tenth Circuit case law holding that except 
in rare cases an EIS is required for critical habitat designation. Middle Rio Grande Conservancy 
District v. Babbitt, 206 F. Supp. 2d 1156 (D.N.M. 2000); see Catron County Board of 
Commissioners v. U.S. Fish & Wildlife Serv., 75 F.3d 1429 (10th Cir. 1996). FWS was required 
to complete an EIS and propose a new designation within 120 days. 



Two days before the 120-day deadline, FWS, citing budget restraints, moved for an 
extension of time until September 28, 2002. Middle Rio Grande Conservancy District v. Norton, 
294 F.3d 1220, 1231 (10th Cir. 2002). Finding that the agency's difficulties were "of its own 
making," the district court denied the motion. On appeal, the Tenth Circuit ruled the district 
court did not abuse its discretion given the delays on the part of FWS and the urgent need for a 
new critical habitat designation. Id. The court also rejected FWS' argument that because it was 
ordered to designate a new critical habitat, it should be given another opportunity to determine 
whether an EIS was needed. Id. at 1229-30. Noting that the agency's new designation was even 
broader than its previous designation, the court held that in light of the "massive delays, the 
precarious position of the Silvery Minnow, and the overwhelming evidence of significant 
environmental impacts regardless of the size, shape, and location of the [critical habitat] 
designation, the district court's order to conduct an EIS was not an abuse of discretion." Id. at 
1231. Ironically, the Tenth Circuit's June 21, 2002, decision was issued over a year after the 
district court's April 25, 2001 order. As this article goes to press, FWS has yet to complete the 
EIS. 
 
Rio Grande Silvery Minnow Update 

As reported in Vol. XXXV, No. 2 (2002), of this Newsletter, on April 19, 2002, New Mexico 
Federal District Judge James A. Parker ruled that federal water management agencies had 
discretion to consider, and should have considered, the use of imported project water from the 
San Juan Chama Project (SJP) in order to guarantee adequate flows for the silvery minnow. Rio 
Grande Silvery Minnow v. Keys, No. CV 99-1320 JP/RLP ACE (D.N.M Apr. 19, 2002). In 
relevant part, the court ruled that the Bureau of Reclamation (Reclamation) could use boilerplate 
shortage provisions in the SJP water delivery contracts in conjunction with the mandates of the 
Endangered Species Act (ESA) to limit water deliveries to the contracting parties. The ruling 
triggered appeals by the involved federal agencies and several intervenor-defendants including 
the State of New Mexico, the Middle Rio Grande Conservancy District, and the City of 
Albuquerque. The intervenors also moved for a stay pending appeal which was denied by the 
district court. The conservation groups aligned as plaintiffs-appellees subsequently moved to 
dismiss all of the appeals for lack of jurisdiction. 

On September 11, 2002, the Tenth Circuit Court of Appeals dismissed the appeals. The court 
found that the district court's order was not a final decision but instead was an "interim solution" 
subject to a "dynamic, ever-evolving process." Rio Grande Silvery Minnow v. Keys, No. 02-
2130, 2002 WL 31027874 (10th Cir. Sept. 11, 2002) (unpublished report). The court accordingly 
rejected the federal agency defendants' argument that the district court's order was an injunction 
appealable under 28 U.S.C.A. '1292(a)(1) (2002). 2002 WL 31027874 at *4. The court also held 
the intervenors lacked standing for failure to demonstrate actual or imminent injury in fact. Id. at 
*3. Although the district court's ruling requires the federal defendants to consider use of the 
intervenors' SJP water in future consultations, the court concluded that consultation per se causes 
no concrete injury. Therefore, the intervenors would not have standing unless and until 
consultation actually results in a decision to use their water. 

Meanwhile, New Mexico's drought has continued with indications that 2001 and 2002 will 
become the two driest years in recorded history. Following Judge Parker's April 2002 order, 
Reclamation continued its practice of making all contracted deliveries of water under both the 
San Juan Chama and Middle Rio Grande Projects. Reclamation then leased back project water, 
primarily from the City of Albuquerque, in order to comply with the flow requirements of a 1991 



biological opinion and accompanying reasonable and prudent alternative (RPA) flow regime. At 
some point, Reclamation realized that water supplies set aside for the minnow would be 
insufficient to keep the river wet for the rest of the year. On August 2, 2002, Reclamation 
requested reinitiation of consultation with FWS and proposed to direct flows so that certain 
reaches would receive water whereas other reaches would be allowed to dry. 

Minimum flows would be maintained in the San Acacia Reach, which has the largest 
concentration of wild minnows, and in the Albuquerque Reach where reintroduction efforts have 
focused. Flows would be bypassed in the Isleta Reach which would cause the loss of some 
minnows. As necessary, water would be released from the Heron Reservoir, where Reclamation 
stores a "firm yield" needed to meet future deliveries of SJP water. The FWS began evaluating 
Reclamation's August 2, 2002 proposal but had not completed its review by August 30, 2002, 
when Reclamation withdrew its proposal and instead proposed to allow the drying of both the 
San Acacia and Isleta Reaches causing approximately 70% of the silvery minnow critical habitat 
to go dry. Reclamation's August 30 proposal would not allow any releases from Heron Reservoir 
based on the view that it would be needed in 2003 for both SJP contractors and spring spawning 
of the minnow in the event that the drought continues. 

On September 4, 2002, the plaintiffs filed a motion for emergency injunctive relief seeking 
an order requiring the release of the water stored in Heron Reservoir in quantities sufficient to 
maintain the minimum flows required by the 2001 biological opinion. On September 9, 2002, 
several days of hearings began on plaintiffs' motion for emergency injunctive relief. As noted 
above, on September 11, 2002, the Tenth Circuit dismissed the pending appeals of the district 
court's prior order. The next day, FWS issued a new biological opinion finding that 
Reclamation's August 30, 2002, proposal to dry portions of the river would be likely to 
jeopardize the continued existence of the silvery minnow. Nevertheless, FWS agreed with 
Reclamation's opposition to releasing stored water in Heron based on its view that the water 
would be needed to induce spawning in Spring 2003. Even though the immediate drying of most 
of the critical habitat would result in jeopardy, FWS found that there was no other reasonable 
and prudent alternative available. 

On September 18, 2002, Judge James A. Parker ordered Reclamation and FWS to implement 
Reclamation's August 2, 2002, proposal. In a subsequent and lengthy Memorandum Opinion and 
Findings of Fact and Conclusions of Law issued on September 23, 2002, the judge criticized 
Reclamation for its failure to act sooner. According to the court, Reclamation knew or should 
have known in early 2002 that because of the continued severe drought conditions, it would be 
unable to meet the flow requirements of the 2001 biological opinion. Despite its authority to 
reduce releases of project water, the judge was troubled by the fact that Reclamation had made 
all contracted deliveries in 2002 pursuant to a policy not to prorate water deliveries absent a 
court order. The court concludes: 
 

The actions and inactions of the BOR resulted in a crisis that was then thrust upon this 
Court a few days ago. This Court had to make very difficult choices with limited ESA 
options on an emergency basis. The Court believes this crisis situation could have been 
avoided if the Federal Defendants, especially the BOR, had properly performed their 
statutory duties. 

 
Slip op. at 4. The opinion specifically finds that Reclamation had made matters worse by 
withdrawing its August 2, 2002, proposal, which could have avoided jeopardy, in favor of the 



August 30, 2002, proposal, which would result in jeopardy to the continued existence of the 
minnow. The opinion accordingly rejects the new biological opinion as arbitrary and capricious 
and orders implementation of the August 2, 2002, proposal. 

The Rio Grande Silvery Minnow controversy is intriguing in several ways. The line between 
natural and human environments has blurred. As a result of artificial diversions and habitat 
modification, the silvery minnow has become endangered. During the current drought, however, 
the remaining minnows would have been lost but for the importation of water from another 
watershed. Whether this "project" water must be made available for species preservation is a 
question to be answered in further litigation. In the final analysis, the future of the species may 
depend more on the weather and the continued success of captive breeding programs than the 
preservation of natural habitat or the importation of water. 

The recent controversy also may reflect a change in policy or approach by the current 
administration to the protection of endangered species. The federal water management agencies 
perhaps have learned a lesson from the controversial Klamath case where the federal agencies 
took most of the heat from water users for their efforts to protect endangered species. In New 
Mexico, the federal agencies have steadfastly refused to invoke shortage provisions in project 
water contracts absent a court order. As a result, there is no bucket brigade protesting 
Reclamation's actions. Instead, Judge James A. Parker is being blamed, or praised, for making 
the tough decisions which may or may not save this tiny fish. 

On October 16, 2002, the Tenth Circuit Court of Appeals granted a stay of Judge Parker's 
order requiring Reclamation to release San Juan Chama Project water and granted the State of 
New Mexico and the City of Albuquerque's request for expedited briefing. The decision is 
described at www.kobtv.com/archive/2002/october/17/minnow_stay.htm. 
 
Timely Appeals of Adverse State Engineer Decisions 

Like most western states, New Mexico provides an adminis-trative hearing process for the 
resolution of protested water rights applications. Unlike most states, New Mexico 
constitutionally provides for a de novo appeal of adverse decisions to state dis-trict court. New 
Mexico Constitution art. XVI, '5. However, a district court does not acquire jurisdiction over 
such appeals unless all parties to the administrative hearing are served within 30 days. N.M. Stat. 
Ann. '72-7-1 (Michie 1978 & Supp. 1997) Appellants may serve notice by summons or by 
publication in a local newspaper, "once a week for four consecutive weeks." Id. '72-7-1(C). A 
recent final decision of the New Mexico Court of Appeals confirms that appellants who choose 
to serve by publication must not only initiate, but must complete, the publication process within 
30 days. Anthony Water & Sanitation District v. Turney, 54 P.3d 87 (N.M. 2002). 

After receiving an adverse decision from the New Mexico Office of the State Engineer (State 
Engineer), the Anthony Water and Sanitation District (AWSD) served a notice of appeal by ini-
tiating, but not completing, publication within 30 days. Upon a motion from one of the parties, 
the district court dismissed the AWSD appeal finding that it lacked jurisdiction. On appeal, 
AWSD first argued that a court rule that otherwise governs ap-peals to district court from 
administrative agencies, Rule 1-074 NMRA 2002, should control, rather than the statutory 
provisions. The court rejected this argument both because it was not raised below and because it 
was without merit. 

The court found that AWSD's "more compelling" argument was that the statute only requires 
initiation, rather than completion, of publication within 30 days. AWSD argued that otherwise, 
the publication requirement would be nearly impossible to meet because an appellant would 



immediately need to start publication in order to complete the process within 30 days. Admitting 
that AWSD's argument had some appeal, the court nonetheless rejected it based on both the plain 
meaning of the statute and prior precedent which requires strict compliance with the service 
requirements of N.M. Stat. Ann. '72-7-1(B). The decision thus firmly establishes the rule that to 
appeal an adverse decision of the State Engineer, service of actual or constructive notice must be 
completed within 30 days. 
 
OREGON 
Robert E. O'Rourke and Stephen M. Bloom, Reporters 
 
Trial Court Rules on Navigability and Public Use of River 

In Northwest Steelheaders Ass'n, Inc. v. Simantel, No. 99C-12309 (Marion County Cir. Ct. 
filed June 7, 1999), the plaintiffs sought a declaration: 
 

(1) that the John Day River, as it passes through the individual defendant property owners' 
lands, is a "river navigable in fact," and that the plaintiffs, as members of the public, 
engaging in recreational fishing in the beds and along the banks of the John Day River, 
have a right of recreational use of this navigable river pursuant to the public trust 
doctrine, regardless of the ownership of the soil in the John Day River and other 
navigable rivers within the state; that title to such lands and water of navigable 
waterways in Oregon is impressed in trust for the preservation of the public right of 
fishing and recreational use and other public rights which all citizens enjoy; and 

 
(2) that pursuant to the English common law doctrine of custom as recognized by the 

Supreme Court of Oregon in State ex rel. Thornton v. Hay, 254 Or. 584, 462 P.2d 671 
(1969), the public enjoys customary rights to use the banks and beds of the John Day 
River for recreational purposes. 

 
Prior to trial, some of the defendant property owners settled with the plaintiffs. The State of 

Oregon, as a defendant in this case, was also a party to the settlement agreement. 
Thereafter, the case proceeded to trial before a jury sitting in an advisory capacity on the 

factual issues raised by the plaintiffs as to the navigability of certain portions of the John Day 
River. Interestingly, the State of Oregon participated in the trial. The jury found that the John 
Day River is navigable along the property owned by the property owner defendants. 

The court, having considered the advisory verdict, issued an opinion and order dated March 
13, 2002, and a later judgment dated June 14, 2002, in which the trial court held that: (1) the 
John Day River was navigable in fact at the time Oregon was admitted to the Union; (2) even in 
its current condition, the John Day River is susceptible to commercial navigation during most 
months of the year; (3) it is in fact actually navigated by hundreds of recreational tourists and 
commercial outfitters throughout much of each year; (4) the river was historically navigated 
commercially both by the indigenous Native American peoples and by immigrant settlers; and 
(5) had the river been permitted to remain in its natural state, without withdrawals for mining, 
irrigation, and livestock watering and grazing, it is also likely that more commercial navigation 
would have taken place years ago. 



The court also agreed with the jury's verdict on the navigability issue, that title to all lands 
lying below the ordinary high water mark of the John Day River is vested in the State of Oregon 
in trust for the citizens of the State of Oregon. 

The parties had agreed that there is a floatage easement on the John Day River but they 
disagreed as to its scope. The court specifically found: 
 

The floatage easement is a creature of legal and practical necessity. Through that legal 
document, the boating public has traditionally enjoyed priority over the riparian land 
owners to the extent, but only to the extent, that the boaters' incidental activities on those 
riparian lands are reasonably necessary to the convenient use of the waterway for travel. 
Basically those customary uses of [the] boating public which are reasonably necessary to 
the convenient use of the public as a waterway are permitted. But those uses that are not 
necessary to the convenient travel on the River are not permitted .... 
 
The plaintiffs had also asked the court to find that the State Land Board had not acted on a 

navigability study request from the plaintiff on the entire John Day River; and that the Board 
should act on that request without delay. The court agreed with plaintiffs and specifically found 
that the State Land Board had unreasonably delayed taking any action on the plaintiffs' request 
for a navigability study. Accordingly, the court ordered the State Land Board to act on the 
request and exercise its discretion, one way or the other. 

One of the intervenors in this case has filed a notice of appeal from the trial court's judgment. 
That matter is now pending before the Oregon Court of Appeals. 
 
TEXAS 
Frank F. Skillern, Reporter 
 
Texas Water Development Board Issues Texas State Water Plan 

The Texas Water Development Board (TWDB or Board) presented to the Texas legislature 
the latest state water plan, Water for Texas--2002, in January 2002, and it became available to 
the public in May. The 2002 plan is the culmination of the comprehensive statewide water 
planning process mandated by the legislature in S.B. 1 in 1997. The current plan differs from 
earlier efforts in which the TWDB, along with other state agencies, conducted technical studies 
on surface water and groundwater availability, gathered information about water demand and use 
throughout the state, and projected future needs, supply, and demand for water. Those earlier 
plans then included suggestions for meeting the growing demand for water, ranging from 
moving surface water from East to West Texas in the 1968 plan to more recent suggestions for 
conservation measures for existing and new users. Neither the Texas Natural Resources 
Conservation Commission (TNRCC) nor other state agencies were bound to follow prior state 
water plans in water permitting or water development projects. S.B. 1 requires that various 
actions by groundwater conservation districts, water districts, and the TNRCC have to be 
consistent with approved regional plans and that the state water plan should be a guide to state 
water policy. 

S.B.1 changed the planning process by requiring greater public participation in local and 
regional planning. The state was divided into 16 regions and regional planning groups were set 
up with members representing affected stakeholders, including municipalities, local 
governments, water districts, electric power authorities, small businesses, public interests, 



environmental interests, agriculture, and industry. Each planning group was charged with 
determining how the region's needs over a 50-year period would be met and providing for 
drought contingency planning. The planning groups typically conducted baseline studies of 
existing uses of both surface water and groundwater, examined management strategies for 
meeting demand, and identified how long-term water needs would be met (or not). The regional 
plans were adopted only after presentation at public hearings in the region. 

The adopted regional plans then were submitted to the TWDB for approval and inclusion in 
the state water plan. The agency coordinated the plans and resolved any conflicts between 
regional plans. The 2002 plan contains several recommendations for legislative action drawn in 
part from the regional plans. In Volume I, the only print volume of the plan, the TWDB presents 
information on statewide water resources, includes results of the regional plans, and presents the 
Board's policy recommendations. That volume also identifies rivers and stream segments of 
unique ecological value as required by S.B. 1. The other volumes of the plan are on compact 
discs that are attached to Volume I. Volume II is intended to be a reference document to identify 
the specific water supply strategies by user groups that were included in approved regional plans 
to meet existing and future water needs for cities and other users throughout the state. Volume 
III contains electronic copies of each of the 16 approved regional water plans. 

Chapter 1 of the first volume of the plan is titled "Highlights and Major Policy 
Recommendations of the 2002 State Water Plan." One policy recommendation addresses the 
success of the local, "grass roots" approach and urges that the regional planning groups be 
continued. Other policy recommendations deal with specific topics, including Agricultural and 
Rural Issues, Ground Water, Surface Water, Conservation, Innovative Strategies, Environmental, 
and Providing and Funding for Water and Wastewater Service. The policy recommendations 
were reviewed in their draft form in Vol. XXXV, No. 1 (2002) of this Newsletter, and since most 
remained unchanged, that review will not be repeated. Some changes were made. The Board 
urges quantifying the impacts of surface water or groundwater transfers on rural areas and 
requiring those impacts to be made public to the appropriate permitting body. Another 
recommendation proposes a goal of sustainability for groundwater management, while 
recognizing that a management goal must be determined locally as sustainability may not always 
be appropriate for every aquifer. Additionally, the recommendation proposes that the Board, 
working with groundwater conservation districts and regional planning groups, should evaluate 
"hydrologic, environmental, social, and economic impacts" of groundwater withdrawal from 
major and minor aquifers at different levels under identified management strategies. Water for 
Texas--2002, vol. I, at 5. The Board also recommends a comprehensive study of surface water 
administration that would include consideration of, inter alia: (1)  allocation and administration 
of wastewater discharge flows; (2) relocation of supplies by interbasin transfers; (3) 
implementation of watermaster programs for each river basin; and (4) linking groundwater and 
surface water availability models in areas where those waters interact. Id. 

The Environmental Section notes the serious problem of adequate freshwater flows for 
streams and bays and estuaries. The issue is what is adequate environmental flow in terms of 
duration, frequency, and location. "Because of the complexities of defining an environmental 
flow as such, which species to protect and how to balance protection with the effects on the 
public welfare, additional policy directives are needed [from the legislature]." Id. at 9. One 
recommendation is to establish consensus recommendations for criteria to measure a "sound 
ecological environment" and identify ways to protect environmental flows, and then to provide 
necessary funding to attain it. 



The new Texas state water plan is available on the TWDB's website: www.twdb.state.tx.us/ 
publications/reports/State_Water_Plan/2002/FinalWaterPlan2002.htm. 
 
Name Change for the TNRCC: Texas Commission on Environmental Quality 

After September 1, 2002, the Texas Natural Resources Conservation Commission (TNRCC) 
will be known as the Texas Commission on Environmental Quality or TCEQ, which will have 
all the powers and duties of the TNRCC. This name change was a product of the sunset review 
of the TNRCC in 2001 and is not intended to alter any of the organization or functions of the 
agency. TCEQ will continue administration of the water rights and water quality programs, as 
well as the air pollution, NPDES permit, hazardous waste, and state superfund programs, among 
others. All of the personnel, commission members, facilities, documents, and equipment of the 
old agency are transferred to the new one. The agency's sunset act extends the commission for 12 
years, when it will again be subject to review and renewal consideration. TNRCC Sunset Act, 
77th Leg. Sess., ch. 965, art. 18, 2001 Tex. Sess. Law Serv. 1825, 1874 (Vernon). 
 
City of Marshall Amendment Application 

In 1997 in S.B.1, the 75th Legislative Session significantly amended '11.122 of the Texas 
Water Code regarding amend-ments. What is becoming known as the "Four Corners" provision 
was added to the amendment section: 
 

(b) Subject to meeting all other applicable requirements of this chapter for the approval 
of an application, an amendment...[other than one increasing the amount diverted or 
the rate of diversion] shall be authorized if the requested change will not cause 
adverse impact on other water right holders or the environment on the stream of 
greater magnitude than under circumstances in which the permit, certified filing, or 
certificate of adjudication that is sought to be amended was fully exercised 
according to its terms and conditions as they existed before the requested 
amendment. 

 
Tex. Water Code Ann. '11.122(b) (Vernon 2000). In a decision on June 14, 2002, the TNRCC 
set the stage for what may become the most important litigation to date involving S.B. 1, 
specifically, water marketing, hearings requirements on amendments, interbasin transfers, and 
water policy over reallocation of water rights. Certificate of Adjudication No. 04-4614, In re 
Application of City of Marshall for Amendment, before the TNRCC, decided June 14, 2002 (City 
of Marshall Amendment Application). The facts and arguments summarized below were taken 
from briefs filed by the Movants (defined below), the Texas Parks and Wildlife Department 
(TPWD), and the TNRCC's Office of Public Interest Counsel (OPIC). 

The City of Marshall (City) filed two applications with the TNRCC to amend its certificate 
of adjudication which allowed a diversion for municipal uses of up to 16,000 acre-feet (AF) from 
Cypress Creek above Caddo Lake. The City has never used more than 8,000 AF, but sought the 
full amount of its adjudicated right, as well as an additional 3,000 AF for industrial purposes. It 
also sought to "correct" the certificate to allow return of surplus water into the Sabine River 
Basin, rather than the Cypress Basin. No notice of the application was given, but in December a 
public meeting was held in Marshall. On January 2, 2002, the application was declared 
"administratively complete," after a conservation plan was submitted by the City. The Executive 
Director (ED) of the TNRCC granted the City's application on March 9, 2002, without a hearing. 



He approved the change in point of diversion, the change in place of return flow, the requested 
3,000 AF for industrial (power plant cooling water), and the interbasin transfer for the return 
flow. The Caddo Lake Institute, a municipality, local chambers of commerce, and individual 
water users (Movants), immediately filed a motion with the TNRCC to overturn the ED's 
decision. The Movants were supported by responsive briefs from the TNRCC's OPIC and 
TPWD. 

The allegations of the Movants focus on the potential harm to Caddo Lake, as well as the 
legal basis of the ED's decision. Caddo Lake is the only natural lake in Texas and is shared with 
Louisiana. It has been listed under the Ramsar Convention as an international wetland with 
exceptional wetland values for wildlife and habitat. As such, it is designated for preservation and 
protection. An increase in actual diversion from 8,000 AF historically to the full amount of the 
certificate, 16,000 AF, could adversely affect the lake. Allowing an additional 3,000 AF for 
industrial uses--a right that was claimed, but denied, in the 1986 adjudication for lack of need--
similarly could hurt the lake. The harm would be worse if the requested change in point of return 
flow is allowed from the Cypress Basin and Caddo Lake to the Sabine River Basin. 

Some of the legal arguments were: (1) the failure of the ED to provide notice and an 
opportunity for hearing on a "Four Corners" amendment, contrary to the water code; (2) not 
requiring an adequate conservation plan before making the "administratively complete" 
determination; and (3) acting contrary to TNRCC rules for amendments which call for a hearing 
to consider factors other than impact on existing rights and the environment, i.e., public welfare, 
conservation, and avoidance of waste. An important issue was whether the Four Corners 
provision could be used when the applicant had not previously been complying with the terms of 
the original water right. In addition, downstream users claimed that the reallocation of water 
worked a taking of their vested appropriative rights in the return flow. 

The TPWD argued that by improperly deciding not to give notice and an opportunity for a 
hearing on the requested amendment, the ED prevented the department from presenting the 
public interest concerns. Also, the commission did not consult with the TPWD as required by the 
water code. The TPWD was concerned that by not holding a public hearing, the use of state 
waters held in trust for the public was turned over to the City with no consideration of the public 
interest or environmental issues. The OPIC argued that the water code required notice and an 
opportunity for contested case hearing in order to assure the reallocation was "not detrimental to 
the public welfare" under Tex. Water Code Ann. '11.134(b). OPIC also objected to the ED's use 
of an exception to Tex. Water Code Ann. '11.085 requirements for interbasin transfers. The 
exception, Tex. Water Code Ann. '11.085(v)(4), allows approval of transfers by municipalities 
whose service areas overlie two basins, without the extensive interbasin transfer review under 
Tex. Water Code Ann. '11.085. OPIC argued that the exception was not intended to apply to 
sales of raw water like the City was proposing. 

On June 14, 2002, after a public hearing, the commissioners of the TNRCC upheld the ED's 
March 9 ruling in its entirety. Earlier in June, before the TNRCC's June 14 decision, some of the 
Movants in the administrative appeal had filed suit in state district court in Austin challenging 
the ED's decision. They seek an order for a contested case hearing under the state administrative 
procedure act and also claim a "taking" of property under the Private Property Act. In all 
likelihood, these parties will also appeal to state district court the TNRCC's final action 
upholding the ED's decision. Because Caddo Lake is an international wetland, federal lawsuits 
may be brought to protect it and to prevent harm to threatened species or their habitat. 
 



Mesa Water Proposal to Market Groundwater from Ogallala Aquifer 
A major development concerning groundwater management is the proposal by Mesa Water, 

Inc., a business venture of oilman T. Boone Pickens, to sell groundwater from the Ogallala 
Aquifer to water-thirsty cities in other parts of the state. The Ogallala is a mined aquifer, with no 
perceptible natural recharge. Mesa Water has purchased or leased 150,000 acres of land in rural 
Roberts County, in the northern Panhandle region of Texas. Recently the firm applied for a high-
impact well permit from the Panhandle Groundwater Conservation District (PGCD). The 
application sought permission for wells to withdraw water to be conveyed to as yet unidentified 
cities for municipal uses. The PGCD had adopted a management plan in 1998, which included a 
so-called 50/50 rule--withdrawals would be allowed to deplete the aquifer up to 50% of its 
saturated thickness over the next 50-year period. At the time of the Mesa Water application, the 
Canadian River Municipal Water Authority (CRMWA) had permits to take groundwater to 
dilute the highly saline Canadian River water that is delivered to several cities in the southern 
Panhandle region. The City of Amarillo has permits for municipal use and, with CRMWA, filed 
protests and sought a contested case hearing on the Mesa Water application. Among other 
arguments, the protesters objected to the application for not stating a beneficial use since it did 
not name the end users and because the proposed wells would interfere with the protesters' 
vested rights. After the protesters sued to enjoin the district from issuing the permit, Mesa Water 
sued CRMWA in a separate action alleging that the Authority violated the Texas Private 
Property Act by its pumping of water under Mesa's land and preventing Mesa from exercising its 
rights to withdraw groundwater. The litigation was settled and both suits withdrawn in March 
2002. The PGCD then determined that the Mesa Water application complied with the district's 
water management plan, including the 50/50 rule, and on May 16, 2002, granted a permit for 124 
wells allowing withdrawal of 1 AF/acre/year. The permit was conditioned on Mesa Water 
identifying the cities where the water would be sold within five years. CRMWA reportedly is 
seeking more stringent conditions regulating pumping by Mesa Water to protect existing 
pumpers. 
 



Court Construes Rules of Edwards Aquifer Authority 
Recently, the Texas Supreme Court considered the validity of the regulatory and permitting 

rules issued by the Edwards Aquifer Authority (EAA or Authority). On February 14, 2002, the 
court issued an unpublished opinion upholding the Authority's rules against challenges based on 
the Private Real Property Rights Preservation Act (Private Property Act), Tex. Gov't Code Ann. 
''2007.001 et seq. (Vernon 2000). In Bragg v. Edwards Aquifer Authority, 45 Tex. Sup. Ct. J. 
375, 71 S.W.3d 729 (2002), the plaintiffs, as required by the Edwards Aquifer Act, applied for 
permits for two wells pumping from the Edwards Aquifer. That Act established the Authority as 
a regional agency to administer the statutory permit system for withdrawals from the Edwards 
Aquifer. Under the Act, a statutory cap was set at 450,000 acre-feet per year (AFY) through 
2007 and 400,000 AFY thereafter. To achieve the limitations on annual withdrawals from the 
Aquifer, the Authority was directed to implement a permit system. A statutory preference for 
permits was given to existing users equal to the maximum amount of water beneficially used 
without waste during any one calendar year during the historical period. If the aggregate 
historical use exceeds the statutory cap, the Authority may proportionately reduce withdrawals 
under permits to keep withdrawals within the cap. The Act, however, provides that existing 
irrigation users would receive not less than 2 AF for each acre of land actually irrigated during 
the historical period. The EAA adopted rules to implement the permit system required by the 
Act, but it did not prepare a "takings impact assessment" (TIA) under the Private Property Act 
before adopting the rules. The Braggs sued the Authority to enjoin it from applying the rules to 
their applications for failing to prepare a TIA as required by the Private Property Act. 

The Braggs were farmers who operated two commercial pecan orchards that were irrigated 
by wells pumping from the Edwards Aquifer. They had operated a well at one orchard since 
1979, and they applied for the historical use amount withdrawn annually for commercial 
production of pecans. A well on the second orchard was started in 1994 and completed in 1995, 
after the historical use period (June 1, 1972-May 31, 1993). The application for that well sought 
the amount of water withdrawn in 1995 and 1996. The Executive Director of the EAA reviewed 
the applications and recommended to its board that the first application for an initial use permit 
be granted, but that it be limited to the statutory minimum amount of 2 AF/acre. The Braggs 
claimed that the minimum amount is insufficient for a commercial pecan orchard. The Director 
recommended that the application for the second orchard be denied since no water was 
withdrawn during the historical use period, i.e., it was a new well. Before the board could act on 
those recommendations, the Braggs sued to invalidate the proposed actions on the permit 
applications and also the EAA's rules for the well permitting process. 31 Tex. Admin. Code chs. 
703, 705, 707 (West 1999). The Braggs asserted that the EAA failed to prepare a "takings impact 
assessment" required by the Private Property Act before issuing the rules and acting on the 
applications. Tex. Gov't Code Ann. '2007.044(a) (Vernon 2000). 

The supreme court held that the EAA's adoption of well permitting rules is "governmental 
action" within the meaning of the Private Property Act, but that those rules fall within an 
enumerated exception in that Act. The court concluded that the rules fall within the exception for 
actions by the EAA taken under "statutory authority to prevent waste or protect rights of owners 
of interest in groundwater." Id. '2007.003(b)(11)(C). The EAA's rules were adopted to conserve 
and manage the aquifer by preventing waste. This action was taken under the legislative mandate 
in the Authority's organic Act. Hence, the adoption of well permitting rules is exempt from the 
TIA requirement of the Private Property Act. Similarly, the court rejected the declaratory relief 
sought by the Braggs that a TIA must be prepared before acting on individual permit 



applications. The court concluded that the EAA's enforcement of its rules through permitting is 
not within the proposed governmental actions listed in the Private Property Act which require a 
TIA. 

The case is important for clarifying the TIA requirement on agency rulemaking actions. The 
supreme court did not adopt the court of appeals' reasoning which had found the EAA's rules 
exempt under the exception for political subdivisions fulfilling obligations mandated by state 
law. On appeal, the court adopted the agency's argument that the Private Property Act's 
exception for required actions by agencies to prevent waste of groundwater did apply. Also the 
court rejected the Braggs' argument that the waste exception only applied to situations that 
specifically involved allegations of waste, and not to their application where no issue of waste 
was raised. 
 
Adjudication of Rivers 

The last general adjudication of Texas rivers is moving forward again. The adjudication of 
the Upper Rio Grande was originally initiated by the TNRCC on April 21, 1994. The United 
States filed its claim to 27,000 AFY based on its rights for the Rio Grande Reclamation Project 
(Project), which is located below the Elephant Butte Reservoir in New Mexico and extends into 
districts located in Western Texas. In 1997 the administrative law judge (ALJ) abated the 
adjudication after the United States filed a quiet title action in federal district court in New 
Mexico over ownership of Project water. United States v. Elephant Butte Irrigation District, CIV 
97-0803 JP-RLP (D. N.M. 1997). The district court dismissed the quiet title suit and all 
counterclaims, and that decision was appealed to the Tenth Circuit Court of Appeals. 

While the federal appeal was pending, on September 5, 2001, the Executive Director (ED) of 
the TNRCC asked the ALJ to solicit opinions of the other parties regarding ending the abatement 
and proceeding with the case. After receiving input both supporting and opposing resumption of 
the adjudication, on May 9, 2002, the ALJ decided to proceed with the adjudication and asked 
the ED to submit a written proposal for a schedule and procedures for the proceedings. The 
proposal will be submitted to all parties for response. 

The Upper Rio Grande is the last river segment requiring adjudication in Texas. In addition 
to numerous claimants under state law, the federal government is asserting claims to Project 
water under both federal and state law. The Tigua Indians also have filed claims in the 
adjudication. It will be interesting to see if this adjudication proceeds as quickly as the earlier 
ones. 
 
UTAH 
John H. Mabey, Jr. & L. Ward Wagstaff, Reporters 
 
U.S. District Court Strikes down Anti-Nuclear Waste Legislation, but Leaves Water Rights 
Adjudication Provision Intact 

In Skull Valley Band of the Goshute Indians v. Leavitt, 215 F. Supp. 2d 1232 (D. Utah 2002), 
the U.S. District Court for Utah held that numerous sections of Utah statutes intended to block 
the storage of high-level nuclear waste in Utah are unconstitutional. The court, however, upheld 
a provision of the law that allows the executive director of the Department of Environmental 
Quality to require the state engineer to commence a general adjudication of water rights in areas 
in which a high-level nuclear waste storage facility is proposed. 



In the main, the case does not relate to water or water rights. It stems from the plans by 
Private Fuel Storage, L.L.C. (PFS), to store high-level spent nuclear fuel on the reservation of 
the Skull Valley Band of the Goshute Indian Tribe (Skull Valley Band). In an effort to block the 
storage facility, the 2001 Utah legislature passed the legislation at issue in the case. PFS and the 
Skull Valley Band brought the lawsuit, seeking injunctive and declaratory relief from the Utah 
laws. 

Judge Campbell of the Utah U.S. District Court held that many provisions of the Utah 
legislation are unconstitutional. Provisions that the court struck down would have established a 
separate state licensing process, revoked limitations on liability for officers and directors of 
companies operating high-level nuclear waste storage facilities, designated and restricted certain 
roads to give the state control over transportation to the planned facility site, and imposed 
requirements for certain municipal and county services. The court held that these provisions 
were preempted by the 1982 Nuclear Waste Policy Act. 

The court also addressed an amendment to the Utah statutes governing the general 
adjudication of water rights. The court upheld the amendment because its effect on interstate 
commerce would be slight, and therefore it did not violate the Commerce Clause. 

The amendment has two provisions. The first allows the executive director of the Department 
of Environmental Quality, with the concurrence of the governor, to require the state engineer to 
file an action to adjudicate the water rights in any area where a company or individual is 
"actively pursuing or processing a license application" for a high-level nuclear waste storage 
facility. Utah Code Ann. '73-4-1(2)(b) (Supp. 2002). The amendment authorizes the executive 
director to "request" the state engineer to commence the general adjudication, but if the 
executive director makes such a "request," the state engineer must commence the action. 

The statute also provides that if the planned or proposed facility is in an area where an 
adjudication order is already in place, the executive director can require the state engineer to join 
the United States as a party. In certain river drainage areas in Utah, by mutual agreement, the 
United States has not yet been joined as a party in the respective general adjudication. This ar-
rangement is intended to give the state and the United States flexibility to negotiate federal 
reserved water rights, particularly water rights related to Native American tribal reservations. 
For example, the United States has not been joined in the general adjudication in which Skull 
Valley is located, to allow time for negotiation of federal reserved water issues related to the 
Skull Valley Band Reservation, Goshute Indian Reservation, Dugway Proving Ground, Tooele 
Army Depot, Fish Springs National Wildlife Refuge, and Utah Test and Training Range. 

Joining the United States in the general adjudication that covers the proposed facility in Skull 
Valley is unlikely to aid the state in preventing the storage of spent nuclear fuel at the PFS site. 
The proposed facility is simply not dependent on the general adjudication, and would likely 
benefit from an expedited adjudi-cation the same as other water users. If the state decides to 
pursue the general adjudication as part of the fight against the PFS facility, the most one could 
reasonably hope for is that the Skull Valley area would be adjudicated earlier rather than later. 
 
Court Denies Timpanogos Tribe Motion to Intervene 

On its face, the case of Ute Distribution Corp. v. Norton, No. 01-4020, 2002 WL 1722061 
(10th Cir. 2002) (unpublished opinion) is a question of federal civil procedure. It is, however, a 
surface manifestation of a much deeper dispute, in which the Timpanogos Tribe, Snake Band of 
the Shoshone Indians, claims an aboriginal right to land and water rights on the Ute Indian 



Reservation in the Uinta Basin. The Timpanogos Tribe is not recognized by the United States as 
an Indian tribe. 

In 1954, Congress passed the Ute Partition and Termination Act (UPA), 25 U.S.C.A. ''677-
677aa (2001). The UPA, part of a federal government policy to divest itself of supervisory 
responsibility over Indian tribes, divided the Ute Tribe into two groups for purposes of 
distributing the assets of the Tribe. The groups were, in the language of the statute, the "full-
blood" members and the "mixed-blood" members. The UPA directed that tribal assets that could 
be divided equitably should be distributed to the two groups, and federal supervision over the 
assets of the "mixed-blood" group would end. Other assets, including gas, oil, and mineral rights, 
were not included in the distribution because it is difficult to divide and distribute those assets 
equitably. 

The Ute Distribution Corporation (UDC) represents "mixed-blood" Utes in management of 
the indivisible assets. The UDC brought suit in 1995 against the Secretary of the Interior and the 
Ute Indian Tribe seeking a declaration that the water rights for the Uintah Valley Reserve were 
included among the indivisible assets. As that case progressed, the Timpanogos Tribe filed a 
motion to intervene based on its claims to the land and water rights in the Uintah Valley. The 
federal district court denied the motion, and the Timpanogos Tribe appealed. 

(As a side note, the spelling of "Uintah" and "Uinta" depends on the particular entity in 
question. Thus, the Uintah and Ouray Indian Reservation is in the Uinta Basin, as are the Uinta 
River, the Uinta Mountains, parts of Uintah County, Utah, but not Uinta County, Wyoming. In 
this article, we are using the court's spelling for "Uintah Valley," under the assumption that the 
court got it right.) 

The Tenth Circuit affirmed the trial court, holding that the motion to intervene was untimely 
and that the Timpanogos Tribe did not have an interest that justified the motion to intervene. The 
Timpanogos Tribe's claim to the water "does not implicate, and is not affected by, the question of 
whether the water rights were divided and distributed to the full-blood and mixed-blood 
members of the Ute Tribe pursuant to the UPA." 2002 WL 1722061 at *5. It appears that the 
Timpanogos Tribe attempted to argue the merits of its underlying claims to land and water 
rights, but those arguments were not related to the narrow issue before the court. 

The real dispute in this case, which is far from resolved, is the Timpanogos Tribe's claim to 
land and water rights in the Ute Indian Reservation in the Uintah Valley. The Timpanogos Tribe 
has already attempted to enjoin state regulation of its hunting and fishing rights in the Uinta 
Basin, see Timpanogos Tribe v. Conway, 286 F.3d 1195 (10th Cir. 2002), and has sought to 
intervene as a party in other cases brought on behalf of the Ute Indian Tribe, see Ute Indian 
Tribe v. Utah, No. 75-CV-408J (D. Utah 1975). 
 
Amended Opinion in Shareholder vs. Irrigation Company Case 

In Vol. XXXV, No. 2 (2002), of this Newsletter, we reported on the case of Utah v. 
Huntington-Cleveland Irrigation Co., in which the Utah Supreme Court reversed a trial court 
ruling that the applicable statutes of limitation had run on contractual and statutory claims by the 
Utah Division of Wildlife Resources (DWR) against the Huntington-Cleveland Irrigation 
Company (HCIC). In response to a motion for reconsideration, the court made minor 
amendments to the original opinion and reissued it on July 30, 2002. Utah v. Huntington-
Cleveland Irrigation Co., 52 P.3d 1257 (Utah 2002). 

Briefly, the dispute in the case arose when HCIC reclassified shares of stock owned by DWR 
from irrigation uses to municipal and industrial uses. In so doing, HCIC raised the assessments 



charged against the shares and denied voting rights for the reclassified shares. DWR filed suit 
claiming that the HCIC actions were a breach of implied contract and in violation of statutes. 
The trial court dismissed the actions on grounds that the statute of limitations had run. DWR 
appealed, and the Utah Supreme Court reversed. The original opinion held that a new cause of 
action arose each time the assessments were charged against the shares, not merely when HCIC 
amended its bylaws or reclassified DWR's shares. The original opinion, however, did not fully 
explain when the statute of limitations begins to run on claims related to voting rights. 

In the amended opinion, the court essentially added a paragraph explaining how the statute of 
limitations operates for causes of action that claim the denial of voting rights was a breach of 
implied contract. The court held that for causes of action based on contract, the statute of 
limitations began to run on voting rights claims "when HCIC specifically reclassified those 
shares, thus effectively denying voting rights on those particular shares." Huntington-Cleveland, 
52 P.3d at 1263. However, the court stated that if HCIC did not specify exactly which shares 
were reclassified when it initially informed DWR about the reclassification in February 1995, 
then the statute of limitations began to run in October 1995 when HCIC sent DWR the first 
assessment incorporating the reclassification. Because the suit was filed in June 1999 and the 
statue of limitations is four years, the date of reclassification determines if that cause of action is 
barred. The case was remanded to the trial court for a determination of whether the shares were 
identified as reclassified shares in February 1995 or October 1995. 

The Utah Supreme Court answered the question of when the statute of limitations begins to 
run on assessments based on shares of stock in an irrigation company. The resolution of the 
voting rights issue is less clear, however, in part because the court did not modify the opinion to 
address the denial of voting rights as a violation of statute. The amended opinion, while 
providing some guidance to the trial court, still leaves some questions in dispute. 
 
WYOMING 
David F. Palmerlee, Reporter 
 
Court Rules on "Walton" Claims in Big Horn Adjudication 

The Wyoming Supreme Court opinion in In re the General Adjudication of All Rights to Use 
Water in the Big Horn River System, 48 P.3d 1040 (Wyo. 2002), may be the last gasp of some 25 
years of litigation over the Big Horn River System in Wyoming. The following quotations 
clearly explain the succinct opinion of Justice Kite: 
 

This appeal arises out of the continuing, comprehensive adjudication of the water 
rights in the Big Horn River System initiated in 1977 .... The purpose of the adjudication 
was to resolve the issue of what water rights the federal government reserved for the 
Wind River Indian Reservation's benefit .... This immense task resulted in more than 
20,000 water rights claims being winnowed down to the seventeen disputed claims now 
before this court. 

 
43 P.3d at 1043. 
 

The appellants own lands within the Big Horn River System and claim federal 
reserved water rights as a result of their acquiring properties from Indian allottees. These 
claims are known as "Walton" claims based on the federal court cases which first 



identified them. To qualify, Walton claimants must demonstrate their lands were irrigated 
by their Indian allottee predecessors or the first non-Indian successors irrigated the lands 
within a reasonable time after they were conveyed. The district court denied these 
appellants' claims (unsuccessful claimants) finding they failed to show beneficial use of 
water within a "reasonable time" because they relied upon the construction of the Wind 
River Irrigation Project to make the water available to their lands and the project was not 
completed until approximately ten to thirty years after transfer of the allotments. 

.... 
The special master acknowledged in her report that, absent the United States' assistance 
in constructing the Wind River Irrigation Project, irrigation would not have been possible 
on any of the Walton claimants' lands. 

.... 
[T]he federal law of reserved rights relies upon the reasonable diligence standard 
established in state prior appropriation law to determine the validity of Walton right 
claims, and reliance upon the irrigation project met that standard. 

.... 
As a matter of law, development of the project can be considered as having been 

done on behalf of the allottees and their successors .... Wyoming law is clear that 
irrigation projects such as this are favored, and the courts have allowed significant time 
for such projects to be completed while protecting the water rights upon which they rely. 

.... 
A fundamental difference between a reserved right held by an Indian and one 

transferred to a non-Indian was that the Indian did not lose the right by nonuse. 
 
Id. at 1042-47. 
 

We find no authority for concluding the reasonable diligence required for a Walton right 
and that required to maintain a state water right are different in kind or quality .... 

.... 

... We hold, under the circumstances of this case and presuming irrigation was not 
possible absent the project, in order to establish beneficial use of the reserved water 
within a reasonable time to retain the federal reserved right, the unsuccessful claimants 
must demonstrate their efforts to put the lands under irrigation within a reasonable time 
and with due diligence, as defined by state law, after the federal project facilities became 
available to the properties. 

 
Id. at 1054-55. 
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ALASKA 
Thomas E. Meacham, Reporter 
 
Alaska Legislature Creates Navigable Waters Commission 

The Alaska legislature enacted an uncodified statute at Chapter 71, Sess. Laws Alaska 2002, which creates the 
state component of a proposed "Navigable Waters Commission for Alaska" (Commission). The stated function of 
the state component of this commission would be to provide a carefully coordinated approach with the federal 
government to resolve submerged land ownership issues arising from the still-undetermined status of Alaska's 
numerous waterways (possibly more than 20,000) which might eventually be found "navigable" under provisions of 
the Submerged Lands Act of 1953, 43 U.S.C. '' 1301, 1311. With such determinations of navigability would come 
the passage of title, from the United States to the State of Alaska, to the submerged lands beneath the navigable 
waterways, nunc pro tunc as of January 2, 1959, the date of Alaska's statehood. 

According to the legislation, the Commission would expedite the process of quieting title to Alaska's submerged 
lands; determine, to the extent possible, which water bodies are navigable; and provide recommendations to the state 
and federal governments on how to improve the process of making navigability determinations. To date, these 
determinations have followed the laborious and detailed path of individual suits, lake by lake and river by river, in 
federal district court. There is no power presently vested in the state component of the Commission to make 
navigability determinations on its own. 

The state legislation contemplates the formation of a counterpart federal component which, together with the 
state component, would form the "Navigable Waters Commission for Alaska" to accomplish the tasks listed above. 
Proposed legislation which would have created such a federal counterpart was sponsored by Sen. Frank Murkowski 
(R.-Alaska), but it died without action at the close of the 2002 congressional session. Sen. Murkowski's election as 
Governor of Alaska in November 2002, and his resignation of his Senate seat in favor of his daughter Lisa 
Murkowski (whom he appointed to fill Alaska's vacancy in the U.S. Senate on December 20, 2002), together mean 
that legislation to establish the proposed federal component of the Commission will probably be introduced in the 
new congressional session. 

The extent to which such a federal-state commission, if it is created, could potentially make binding navigability 
determinations that could determine and transfer title without litigation has been the subject of some debate. That 
debate has been fueled by an address given in Anchorage on November 22, 2002, by Deputy Secretary of the Interior 
Stephen Griles. Mr. Griles stated that, even without the creation of the federal component of the Commission, the 
Department of the Interior would use authority granted under section 315 of the Federal Land Policy and 
Management Act of 1976 (FLPMA), Pub. L. No. 94-579, ' 315, 43 U.S.C. ' 1745, to record "disclaimers of interest" 
in those federal lands which the state's component of the Commission might recommend as navigable. He referred to 
the Department's final rulemaking concerning proposed regulations at 43 C.F.R. part 1860 to implement FLPMA's 
section 315. Notice of proposed rulemaking was published at 67 Fed. Reg. 8216-8219 (Feb. 22, 2002), and the final 
rule was published at 68 Fed. Reg. 494-503 (Jan. 6, 2003). 

It is presently unknown the degree to which FLPMA's section 315 disclaimer authority may be extended to 
lands under the management jurisdiction of other Interior Department agencies besides the Bureau of Land 
Management, or to lands managed by the U.S. Forest Service, Department of Agriculture. 
 
Alaska Legislature Enacts Recordkeeping Requirements, Repeals "Sunset" Clause 

The Alaska legislature has enacted a provision at Chapter 66, Sess. Laws Alaska 2002, which amends the 
Alaska Water Use Act (Alaska Stat. ' 46.15.020(b)(2)) to require the Department of Natural Resources (DNR) to 
implement a "standardized procedure" for the processing of water use applications, the issuance of permits, 
authorizations, and certificates, the indexing of water use records, and making them available to the public on the 
Internet. 

The statutory authority, which had been enacted in 2001 to validate DNR's ad hoc temporary water permit 
program (Ch. 100, Sess. Laws Alaska 2001), contained a legislated "sunset" provision which would have repealed 
this authority on July 1, 2002. However, by legislation in 2002 (Ch. 65, Sess. Laws Alaska 2002), the sunset 
provision has itself been repealed, thereby leaving the "temporary water use" provisions of the Alaska Water Use 



Act in place. 
The new statute does place some limits on the validity of the "temporary water use applications" that had been 

statutorily recognized, ex post facto, in the 2001 session of the state legislature. Temporary water use authorizations 
are now declared valid only to the extent that they comply with applicable fish-protection requirements of Alaska 
Stat. ' 16.05.870. 
 
Alaska Department of Natural Resources Declines to Adopt Proposed Regulations 

Regulatory changes to certain regulations (11 Alaska Admin. Code '' 93.020-93.970) which implement 
Alaska's Water Use Act were proposed by DNR in late 2001, to accommodate the DNR's newfound temporary water 
permit authority (see article immediately above). However, DNR, with little public explanation, in 2002 decided not 
to adopt its proposed regulatory changes in any form. There are no pending proposals to amend existing regulations, 
which had been adopted long before DNR's new temporary water permit authority became formalized by the 2001 
legislation at Chapter 100, ' 6, Sess. Laws Alaska 2001. 
 
Alaska Department Issues Uncommon Water Rights Forfeiture Decision 

Through a seldom-used administrative proceeding, the Alaska Department of Natural Resources has declared a 
filed declaration of appropriation of water invalid, and thereby forfeited for non-use. In the Matter of Revocation of 
ADL-40815, ADL-43821 (May 11, 2002) (Dale E. Young II). Such administrative determinations are uncommon in 
Alaska, and can be anticipated in those few areas where the public interest and a possible over-appropriation of 
available water combine to offer the necessary incentive to initiate administrative proceedings against a dilatory 
water appropriator. 

The Dale E. Young II proceeding involved the revocation of certificates of appropriation for waters of the 
Baranof River and a natural hot spring, which both flow into the Pacific Ocean at the old federal townsite of Baranof 
Warm Springs, on Baranof Island near Sitka, Alaska. Claimant Dale E. Young, by his appropriations for ostensible 
domestic use, commercial development, and hydroelectric power generation had tied up the use of a significant 
quantity of water from the Baranof River andCmore significantly from the public interest standpointChad 
appropriated Baranof Warm Spring No. 8. 

Warm Spring No. 8 is a hot spring, bathing pool, and warm-water course which local residents have used for 
domestic purposes at their homes and recreational cabins, and which has long provided the source of hot water for 
public bathing in a few large pools near the seashore. These bathing pools have historically provided respite for 
commercial fishermen and other sailors traveling up the Alaska Panhandle by water. There was a significant 
potential for an outbreak of violence over the loss of these opportunities by the claimant's recent closures of these 
pools, and by his reassertion of an intention to develop the waters for the purposes for which his certificates of 
appropriation had been issued in 1970 (Baranof River) and in 1982 (Warm Spring No. 8). 

Concluding a proceeding which DNR had begun in 1997, the administrative decision determined that Young 
had failed to commence construction of his works of appropriation and had not in fact appropriated the water for a 
period of five years or more after issuance of his certificates; and therefore, under the Alaska Water Use Act, Alaska 
Stat. ' 46.15.140(b), his failures were conclusive as to the forfeiture of his claimed water rights. The claimant has 
appealed DNR's administrative decision to the Alaska Superior Court, where the case is presently pending. 
 
ARIZONA 
Margaret Gallogly, Reporter 
 
Final Interstate Banking Agreements Executed 

On December 18, 2002, representatives of the States of Arizona and Nevada and of the United States signed the 
two remaining agreements necessary for the interstate banking of Colorado River Water in Arizona for the benefit of 
Nevada. These agreements are the Storage and Interstate Release Agreement among the U.S. Department of the 
Interior (United States), the Arizona Water Banking Authority (AWBA), the Southern Nevada Water Authority 
(SNWA), and the Colorado River Commission of Nevada (CRCN); and the Agreement for the Development of 
Intentionally Created Unused Apportionment between the AWBA and the Central Arizona Water Conservation 
District (CAWCD). These two agreements, along with the Agreement for Interstate Water Banking (Interstate Water 
Banking Agreement) dated July 3, 2001, among the AWBA, the SNWA, and the CRCN allow the AWBA to store 
up to 200,000 acre-feet of Colorado River water per year in underground storage projects in Arizona for Nevada's 
benefit. The total cumulative amount that may be stored for Nevada's benefit under the agreements is 1.2 million 
acre-feet. Arizona and Nevada have already begun to store Colorado River water through the interstate water 



banking program. Recovery of the stored water is expected to begin around 2017. All three agreements expire in 
2050. The interstate banking of Colorado River water is considered an important interim source of water for Nevada 
as it pursues permanent non-Colorado River sources of water. Interstate banking is also an important component of 
Arizona's strategy of fully utilizing its Colorado River allocation. 

Background. The execution of the Storage and Interstate Release Agreement and the Agreement for the 
Development of Intentionally Created Unused Apportionment are the final steps in the complicated process of 
creating a legal framework for interstate water banking. The Arizona legislature authorized the AWBA to store 
Colorado River water in Arizona on behalf of Nevada and California in 1996. The Arizona legislature imposed two 
conditions before its authorization for interstate banking would be effective. It required that the federal government 
promulgate regulations allowing the distribution of an unused Colorado River water apportionment to other states. 
The federal government subsequently adopted such regulations regarding the development and release of 
intentionally created unused apportionment. 43 C.F.R. pt. 414 (2002). The second condition was that the Arizona 
Department of Water Resources (ADWR) determine that the federal regulations protect Arizona's rights to its 
Colorado River apportionment. This condition was met in 1999, when the Director of ADWR declared that the 
federal regulations adequately protect Arizona's rights to its Colorado River water supply. 

Following the satisfaction of these conditions, the AWBA, the SNWA, and the CRCN negotiated the Interstate 
Water Banking Agreement that was signed in July 2001. Through the Interstate Water Banking Agreement, the 
AWBA, the SNWA, and the CRCN created a program for interstate banking of Colorado River water in Arizona for 
the benefit of the SNWA. The Interstate Water Banking Agreement sets out the obligations and rights of the AWBA, 
the SNWA, and the CRCN for the delivery, storage, and recovery of Colorado River water and the development of 
intentionally created unused apportionment. Under this interstate banking program, AWBA will acquire mainstream 
Colorado River water and store the water in Arizona aquifers. The water storage will result in the generation of long-
term storage credits to be held for the benefit of the SNWA in an account established with ADWR. Later, the long-
term storage credits will be used to develop intentionally created unused apportionment by exchanging the stored 
water for Colorado River water. The United States will then release a quantity of Colorado River water, equal to the 
intentionally created unused apportionment, for consumption in Nevada. All costs of water delivery, storage and 
recovery incurred in connection with interstate water banking are paid by SNWA. Details of the Interstate Water 
Banking Agreement were described in this Newsletter, Vol. XXXIV, No. 3, at 1 (2001). 

The concept of intentionally created unused apportionment (ICUA) is critical to the recovery of water stored on 
behalf of the SNWA. The three agreements detail the process of developing ICUA consistent with the terms of 
Article II(B)(6) of the U.S. Supreme Court's decree (the Decree) entered in Arizona v. California, 376 U.S. 340 
(1964). That section of the Decree generally provides that, if Colorado River water apportioned to a Lower Basin 
State is not consumed in that state during a particular year, nothing in the Decree prohibits the Secretary of the 
Interior from releasing the unused apportionment to another Lower Basin State for consumption in that state. For 
interstate water banking of Colorado River water to exist consistent with the Decree and the apportionment of 
Colorado River water established in the Decree, Arizona must intentionally not use a portion of its apportionment 
and the Secretary of the Interior must be willing to release that unused apportionment to Nevada for consumption in 
Nevada under Article II(B)(6) of the Decree. 

The AWBA stored approximately 64,000 acre-feet of water on behalf of the SNWA in 2002. However, the 
Interstate Water Banking Agreement provides that the AWBA has no obligation to store water on behalf of the 
SNWA until the Storage and Interstate Release Agreement and the Agreement for the Development of Intentionally 
Created Unused Apportionment are signed and in effect. With the execution of the Storage and Interstate Release 
Agreement and the Agreement for the Development of Intentionally Created Unused Apportionment, the AWBA is 
now obligated to store Colorado River water on behalf of the SNWA as provided in and subject to the terms of the 
three agreements. 

Summary of the Storage and Interstate Release Agreement. Under the Storage and Interstate Release 
Agreement, the United States agrees to release the quantity of ICUA developed by the AWBA for consumptive use 
in the State of Nevada, so long as the United States determines that certain certifications made by the AWBA meet 
the requirements of the Storage and Interstate Release Agreement. The Storage and Interstate Release Agreement 
establishes the timetable for Nevada's submission of requests for release of ICUA, the AWBA's submission of 
certificates, and the United States' determination that the certifications are proper. Once the United States determines 
that the ICUA will be released for consumption in Nevada, such ICUA is no longer available for release to Arizona 
or California. The maximum ICUA that may be developed by the AWBA in any year is 100,000 acre-feet, and the 
maximum amount of ICUA released by the United States for consumption in Nevada in any one year is 100,000 
acre-feet. Over the term of the agreements, the cumulative total ICUA may not exceed 1,250,000 acre-feet, which 



includes 1,200,000 acre-feet of long-term storage credits that may be accrued under the Interstate Water Banking 
Agreement, and an additional 50,000 acre-feet of long-term storage credits generated in Arizona to be separately 
assigned to the SNWA. 

The agreement details the three certifications that the AWBA must make to the United States before the United 
States is obligated to release ICUA for consumptive use in Nevada. The three certifications cover (1) details about 
the development of the ICUA, including information on the long-term storage credits generated on Nevada's behalf 
through the storage of Colorado River water in Arizona, and including a request to release the ICUA for use in 
Nevada pursuant to Article II(B)(6) of the Decree and the Storage and Interstate Release Agreement; (2) the 
preparation of an Interstate Recovery Schedule by the AWBA and the CAWCD, setting forth the means by which 
the AWBA will develop the ICUA and the quantity of ICUA to be developed; and (3) information on the deliveries 
of water to CAWCD in the following year and how much water CAWCD will divert from the Colorado River. This 
last certification must state that Arizona's consumptive use of Colorado River water will be decreased by the quantity 
sufficient to develop the requested ICUA. 

In the Storage and Interstate Release Agreement, the United States agrees to two methods of developing the 
ICUA. The first method is the "recovery and exchange" method, under which long-term storage credits developed 
through the storage of water in Arizona for Nevada's benefit are recovered in Arizona by CAWCD or another entity 
scheduled to receive water from CAWCD. In return for long-term storage credits, CAWCD exchanges Colorado 
River water that would otherwise have been delivered through the Central Arizona Project that year. The second 
approved method is the "credit exchange" method under which the long-term storage credits generated by the storage 
of Colorado River water in Arizona on Nevada's behalf are exchanged for Colorado River water that was to be 
delivered by CAWCD for underground storage. Instead of taking delivery of Central Arizona Project water and 
storing it, the entity that was scheduled to receive Central Arizona Project water for underground storage would 
instead receive long-term storage credits from the SNWA long-term storage account. 

Under the Storage and Interstate Release Agreement, the AWBA is required to prepare an Interstate Recovery 
Schedule detailing the means by which the AWBA intends to create ICUA. The agreement obligates the AWBA to 
store water on behalf of the SNWA as provided in the Interstate Water Banking Agreement and to establish a long-
term storage account for the SNWA with ADWR. The AWBA commits to provide monthly and annual estimates of 
the long-term storage credits to be developed for the benefit of SNWA, and an annual verified accounting of such 
credits. The AWBA also agrees to develop the ICUA as provided in the agreements and to deliver the three 
certifications necessary for the United States to release the ICUA to the SNWA. 

As may be expected, the SNWA is the party responsible for requesting releases of ICUA for consumptive use 
by Nevada. Under the Interstate Water Banking Agreement, the SNWA is required to confer with the AWBA about 
developing ICUA three years prior to the SNWA's initial request for the development of ICUA. This three-year 
preliminary notice period is intended to give the AWBA and the CAWCD time to plan for developing ICUA through 
the recovery of long-term storage credits. The three-year preliminary notice period may be waived by the AWBA, 
with the consent of the CAWCD. Once SNWA decides to request the release of ICUA during a particular year, the 
Interstate Water Banking Agreement requires that the SNWA provide, by June 1 of the prior year, a written 
preliminary request to the AWBA to develop ICUA for the upcoming year. Under the Storage and Interstate Release 
Agreement, the SNWA must then make a written request to the United States, by September 15 of the prior year, for 
the release of ICUA for the following year. Such a request is considered proper and timely under the Storage and 
Interstate Release Agreement if the SNWA is in compliance with the Interstate Water Banking Agreement and has 
made the required preliminary request to the AWBA by the June 1st deadline. The request for a release of ICUA 
triggers the AWBA's obligation to provide to the United States the three certifications described above, and the 
United States' obligation to release ICUA for consumptive use by Nevada, subject to the terms of the Storage and 
Interstate Release Agreement. 

Summary of Agreement for the Development of Intentionally Created Unused Apportionment. The Agreement 
for the Development of Intentionally Created Unused Apportionment is the final document needed to implement the 
interstate water banking program. That agreement facilitates the development of ICUA by using the Central Arizona 
Project system. In the Agreement for the Development of Intentionally Created Unused Apportionment, CAWCD 
agrees to accept long-term storage credits assigned to it by the AWBA in exchange for Colorado River water that 
CAWCD would have otherwise diverted into the Central Arizona Project. CAWCD agrees to reduce its consumptive 
use of Colorado River water by the amount of the long-term storage credits assigned to it, with the reduction not to 
exceed 100,000 acre-feet in a year. CAWCD agrees to account for the long-term storage credits as water diverted 
from the Colorado River. 

In the Agreement for the Development of Intentionally Created Unused Apportionment, the parties agree to 



cooperate in developing, finalizing, and implementing the Interstate Recovery Schedule. The Interstate Recovery 
Schedule will set forth the means by which CAWCD intends to develop the ICUA for a particular year, using either 
the recovery and exchange method or the credit exchange method approved by the United States in the Storage and 
Interstate Release Agreement. In developing the Interstate Recovery Schedule, the parties agree to take into account 
the location, manner, and cost of recovery of all water stored by the AWBA in Arizona, and such factors as 
Arizona's water management goals, Central Arizona Project operational requirements, water quality requirements, 
opportunities for shared or joint facilities, and opportunities for reducing recovery costs. After the United States 
determines that the requirements for developing ICUA have been satisfied and, therefore, the United States will 
release the ICUA for the benefit of Nevada, the AWBA, and CAWCD commit that they will implement the 
Interstate Recovery Schedule for the development of the ICUA for the year in question. 

Copies of the Storage and Interstate Release Agreement and the Agreement for the Development of 
Intentionally Created Unused Apportionment are available on the AWBA website at www.awba.state.az.us. 
 
CALIFORNIA 
Ronald B. Robie, Reporter 
  
401 Certification Not Required for FERC Annual License 

Section 401 of the Clean Water Act requires an applicant for a federal license or permit that may result in a 
discharge into navigable waters to obtain a state certification that the project will comply with applicable provisions 
of the Clean Water Act. In California Trout, Inc. v. Federal Energy Regulatory Commission, 313 F.3d 1131 (9th Cir. 
2002), the Ninth Circuit Court of Appeals held the provision does not apply to annual licenses issued by the Federal 
Energy Regulatory Commission (FERC). 

This case involved a power project of the Southern California Edison Company (SCE) whose 50-year license 
for the Santa Ana River Hydroelectric Project expired in 1996. In 1994 SCE applied for a new FERC license and 
requested a section 401 certificate from the State of California. The state denied certification in 1995. In the absence 
of a new license, on May 7, 1996, FERC issued a "Notice of Authorization for Continued Project Operation" under 
annual licenses that contain the same terms and conditions as the existing license. These are automatically issued 
each year until a new license is issued. 

The purpose of the annual license is to prevent a hiatus in operation of the project. In interpreting the two 
statutes, the court held that the Clean Water Act requirement did not apply since the licensee has a right to continue 
to operate under existing terms. 

In a preliminary matter, FERC contended that since California Trout (Cal Trout) had not requested rehearing of 
the May 7, 1996, FERC notice, the court did not have jurisdiction to hear its challenge to the annual permits. Cal 
Trout did not begin its challenge of annual licenses until 2000. The court held that each annual license, although 
issued automatically, is still an action of FERC and is subject to review from year to year. 
 
Bureau of Reclamation Can Be Sued for Potential Water Quality Degradation 

In a major decision, the Ninth Circuit Court of Appeals has held, 2-1, that Sacramento-San Joaquin Delta water 
agencies and farmers have standing to sue the U.S. Bureau of Reclamation (Bureau) to challenge the operation of the 
Central Valley Project based on potential degradation of water quality due to the project. 

In Central Delta Water Agency v. United States, 306 F.3d 938 (9th Cir. 2002), the court, with Judge Stephen 
Reinhardt writing for the majority, held as to the farmers that "[t]he threat of injury resulting from the Bureau's 
employing an operational plan that will likely lead to violations of the [water quality] standard is sufficient to confer 
standing . . . ." 306 F.3d at 948. The farmers alleged excess salinity would damage their crops. 

This case involved a 1999 operational plan for New Melones Reservoir on the Stanislaus River, a tributary to 
the Delta. The federal Central Valley Project Improvement Act requires specific quantities of Bureau water to be 
released to meet the water quality standards in the Delta adopted by the State Water Resources Control Board and 
included in the water right permits for the Central Valley Project. The particular standard in question was the level of 
salinity at Vernalis on the San Joaquin River. Releases of water from New Melones (along with those from other 
reservoirs) are used to repel the salinity coming in from the ocean through San Francisco Bay and the Delta. 

In this case there was no actual injury since the Vernalis standard was not being violated. However, a Bureau 
computer model predicted that over a period of time violations will occur in 16% of the months when the farmers 
use the water. This "significant risk," said the court, was sufficient to constitute a threatened injury which satisfied 
the standing requirements under Friends of the Earth v. Laidlaw, 528 U.S. 167 (2000). 306 F.3d at 948. 

As to the water agencies, the court held that the fact that their powers included "ensuring that its constituent 



users have water of acceptable salinity," and that the individual plaintiffs, farmers within the agencies, have 
standing, the agencies also have standing. 306 F.3d at 951. The court applied the test for public agency standing in 
Hunt v. Washington State Apple Advertising Commission, 432 U.S. 333 (1977). 

In dissent, Judge Ferdinand F. Fernandez did not believe either the farmers or the agencies had standing. He 
argued that neither had any right to the water stored within the dam, but rather merely had a right to have sufficient 
water supplied to maintain water quality downstream. The judge noted the government indicated it will do whatever 
is required to keep the water at the proper level of quality. "The right has not been violated, and the government has 
no intention of violating it . . . . [The agency's] speculation that under some conditions at some later time the 
government may breach its legal duty to supply water is entirely insufficient to show that 'invasion of a legally 
protected interest' is more than 'conjectural' or 'hypothetical.' " 306 F.3d at 954. 
 
Rights Predating the Permit System Can Be Regulated to Protect Fish and Wildlife 

People v. Murrison, 101 Cal. App. 4th 349, 124 Cal. Rptr. 2d 68 (2002) reaffirms the power of the state to 
subject water rights to reasonable police power regulation. The decision resulted from construction by Murrison of a 
sand and gravel diversion dam across Big Creek to divert water into a ditch for use on his ranch. Murrison 
constructed the dam without notifying the California Department of Fish and Game (DFG) as required by Fish and 
Game Code section 1603. As a result, state authorities sought civil penalties and injunctive relief pursuant to section 
1603 and Business and Professional Code section 17203. The latter section authorizes remedial acts to prevent 
"unfair competition." Unfair competition has been construed broadly to include any business practice forbidden by 
law. Hewlett v. Squaw Valley Ski Corp., 54 Cal. App. 4th 499, 63 Cal. Rptr. 2d 118 (1997). The alleged illegal 
practice in this case was the violation of Fish and Game Code section 1603. Thus, substantively the case turned on 
section 1603. The unfair competition claim was apparently asserted primarily because of the broad injunctive relief it 
authorizes. 

Murrison's defense centered on the assertion that section 1603 was not applicable because he was diverting 
water pursuant to a "pre-1914 right." A pre-1914 right refers to an appropriation made prior to the effective date of 
the California Water Commission Act which established an administrative process (permit requirement) for the 
appropriation of water. For the most part, pre-1914 appropriations are not subject to the regulatory jurisdiction of the 
state water rights agency, the California Water Resources Control Board. The trial court rejected Murrison's defense, 
imposed substantial monetary penalities, and enjoined Murrison from working in Big Creek. The court of appeal 
upheld the trial court in all respects in an opinion written by Justice Robie, the California Reporter for this 
Newsletter. 

Murrison made both constitutional and statutory claims that a pre-1914 right is not subject to Fish and Game 
Code section 1603. The constitutional claim was based on Article X, Section 2, of the California Constitution, which 
prohibits unreasonable uses of water. Citing a part of Article X, Section 2, which states that "nothing herein 
contained shall be construed as depriving any . . . appropriator of water to which the appropriator is lawfully 
entitled," Murrison argued that unreasonable use is the only permissible restriction on the exercise of his right. The 
court of appeal rejected the argument holding that all water rights are subject to reasonable regulation pursuant to the 
police power of the state. 

The statutory argument relied on Water Code section 1201, originally enacted as part of the Water Commission 
Act. Section 1201 imposes an administrative process (permit requirement) on all appropriations made after 1913. 
Murrison argued that because the state water rights agency, the Water Resources Control Board, does not allocate or 
distribute pre-1914 water rights, Fish and Game Code section 1603 does not apply to such rights. Stating that the 
only substantive difference between pre- and post-1914 rights is the administrative process required of post-1914 
rights, the court held section 1201 does not exempt pre-1914 rights from regulatory powers of the state. 

The court of appeal also found that Murrison's claim that DFG cannot regulate his diversion was misplaced. 
Although related provisions of the Fish and Game Code section 1603 authorize the regulation of diversions to 
protect fish and wildlife, the only provision at issue in the present case was the requirement to give notice before 
diverting or obstructing the natural flow of a stream. The court noted that the mere imposition of a notice 
requirement does not impact Murrison's ability to exercise his claimed right, and it held that any challenge to DFG's 
ability to regulate his water rights must wait until notice is given and his rights are limited in some manner. 
Similarly, the court held that Murrison's "takings" claim was not ripe because DFG had not yet imposed any 
restrictions on his right to use water. Finally, the court of appeal held that both the monetary penalties and injunction 
imposed by the trial court were appropriate. 
 



COLORADO 
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Water Court Strikes Down State Engineer's Amended Groundwater Regulations for the South Platte River 

Colorado, like other Western states, has long been vexed by the problems of integrated management of surface 
water and hydraulically-connected groundwater under the doctrine of prior appropriation. For a number of reasons, 
many wells withdrawing groundwater hydraulically connected to surface streams were developed before there was a 
real appreciation of the effect of the wells on stream flows. When that effect became clear, Colorado was faced with 
the daunting task of regulating an established groundwater irrigation economy by requiring cessation of diversions or 
replacement of stream depletions. The results of this effort have been mixed. See Kansas v. Colorado, 514 U.S. 673 
(1995). 

In 1974, the state engineer's groundwater regulations for the South Platte River Basin were approved by the 
water court. Those rules required that by 1976 all tributary wells not decreed as an alternate point of diversion or 
changed points of diversion for a senior surface water right be curtailed unless the well had a decreed plan for 
augmentation or could demonstrate that its in-priority operation would not injure senior water rights. The results of 
these rules have been mixed, with many well users obtaining decreed augmentation plans and many others enrolling 
in well owners' associations on the South Platte and relying for many years on state engineer-approved temporary 
substitute supply plans. See Colo. Rev. Stat. ' 37-80-120. In Empire Lodge Homeowners' Ass'n v. Moyer, 39 P.3d 
1139 (Colo. 2001), the Colorado Supreme Court ruled that the state engineer lacked the authority to approve out-of-
priority depletions under a temporary substitute supply plan. Although some have argued that Empire Lodge is 
simply a standing case, the opinion cast great doubt on the state engineer's ability to continue to approve annual tem-
porary substitute supply plans for the well users' associations on the South Platte. In 2002, the Colorado General 
Assembly responded by enacting H.B. 02-1414, codified at Colo. Rev. Stat. ' 37-92-308. This bill granted the state 
engineer the authority to extend existing temporary substitute supply plans for one year. It also authorized the state 
engineer to approve temporary water supply plans in limited circumstances more fully described in this Newsletter, 
Vol. XXXV, No. 2, at 8 (2002). 

In May 2002, the state engineer promulgated "Amended Rules and Regulations Governing the Diversion and 
Use of Tributary Ground Water in the South Platte River Basin." Those rules continued to allow water users to go to 
water court to obtain a decreed augmentation plan for their wells. The rules also authorized the state engineer to 
approve "replacement plans" whereby out-of-priority depletions could be replaced under an administratively-
approved plan subject to public notice and an opportunity for the public to comment on the adequacy of the plan. 
Numerous surface water users in the South Platte River Basin filed protests to the Amended Rules. Opponents of the 
Amended Rules moved for summary judgment on their claim that the state engineer lacked the statutory authority to 
approve out-of-priority depletions under replacement plans. On December 20, 2002, the water court ruled in their 
favor, holding that the state engineer lacked this authority and dismissing the Amended Rules. In re the Proposed 
Amended Rules and Regulations Governing the Diversion and use of Tributary Ground Water in the S. Platte River 
Basin, No. 02-CW-108 (D.C. Water Div. No. 1. Colo. Dec. 23, 2002) (Order re: Motions for Summary Judgment 
and Determination of Questions of Law). 

The water court's decision relies upon the statutes that limit the circumstances when the state engineer may 
allow out-of-priority diversions, and the language and intent of Colo. Rev. Stat. ' 37-92-308. The water court 
reasoned (first quoting part of the Amended Rules): 
 

Prior to January 1, 2002, the general assembly gave the state engineer administrative authority to regulate 
wells upon promulgation of rules for a river basin or aquifer, subject to the review of the water judge as 
provided in section 37-92-501(3); and nothing in this section shall be construed to modify such authority. 

 
Respondents [State Engineer et al.] argue that this language preserves the SEO's [State Engineer] 
enforcement discretion under ' 37-92-501 and ' 37-92-502 concerning the curtailment of junior diversions. 
This provision preserves previously granted statutory authority, but it does not provide any guidance as to 
the extent of that authority. Section 37-92-308(2) states: 

 
In addition to the authority previously granted to the state engineer, listed in subsection (1) of this 
section, the state engineer is authorized to review and approve substitute water supply plans that 
allow out-of-priority diversions only under the circumstances and pursuant to the procedures set 
forth in this section. 



 
Subsection (1)(b) sets forth statutory grants of authority for the state engineer to approve substitute water 
supply plans, and Subsection (1)(c) recognizes the state engineer's administrative authority to regulate wells 
pursuant to rules promulgated under ' 37-92-501. Under the SEO's interpretation of 37-92-501 and 502, 
' 37-92-308(2) limits the SEO's authority to review and approve substitute water supply plans associated 
with out-of-priority diversions to those circumstances set forth in that section, unless the SEO is allowing 
the continuation of an out-of-priority diversion pursuant to exercise of his enforcement discretion under ' 
37-92-501, in which case, his authority to approve substitute water supply plans would not be limited by the 
provisions of ' 37-92-308. Such a construction conflicts with the intent of ' 37-92-308, which by its terms 
limits the SEO's authority to approve temporary substitute supply plans to four narrowly circumscribed 
situations.... 

 
In re Proposed Amended Rules, No. 02-CW-108, Order, at 9-10 (footnotes omitted). 

The water court went on to conclude: 
 

As written, the 2002 Proposed Amended Rules let the division engineer allow out-of-priority 
diversions pursuant to a replacement plan authorized by the division engineer subject to his analysis of 
depletions and sufficiency of replacement water in amount, timing, and location. Taken as a whole, the 
statutes, case law, legislative history, and current legislation require the conclusion that the SEO does not 
have the authority to generally approve out-of-priority diversions. The SEO appears to argue that there is a 
difference between "authorizing" out-of-priority diversions pursuant to a court decreed augmentation plan, 
and "allowing" out-of-priority diversions based on a finding of no-injury. Such a difference does exist, 
because allowing out-of-priority diversions based on no-injury findings permits such diversions to continue, 
in perpetuity, with the consent of the SEO with no requirement that the diverter apply for a court approved 
plan of augmentation. This difference does not support the Respondent's position. 

 
Id. at 12. 
 

The state engineer has appealed this ruling and the Colorado Supreme Court has agreed to an accelerated 
briefing schedule so that the appeal can be decided before the 2003 irrigation season. In addition, members of the 
Colorado General Assembly have gotten into the act by introducing legislation on the subject. The Attorney General 
has also sought to mediate the dispute, which is largely between senior surface water users and the well users' 
associations that lack decreed plans for augmentation. As of this writing, no compromise is in sight and the state 
engineer has notified South Platte well users that are members of the well users' associations that are without decreed 
plans for augmentation that they may not pump their wells this year. There are certain to be new developments, so 
stay tuned. 
 
Denial of Forest Service Special Use Permit Results in Denial of Water Right 

West Elk Ranch is a dude ranch operation located on about 160 acres contiguous to the national forest in 
western Colorado. West Elk (and its predecessors) sought a conditional water right for 45 gallons per minute for a 
spring located on the adjacent national forest lands. The Forest Service denied the special use permit required for 
West Elk to use the spring. Subsequently, in water court, the United States moved for summary judgment denying 
the conditional water right because West Elk could not meet the "can and will" requirements of Colo. Rev. Stat. 
' 37-92-305(9)(b). The water court granted the motion for summary judgment, dismissed the application, and West 
Elk appealed. The Colorado Supreme Court affirmed the water court decision in West Elk Ranch, L.L.C. v. United 
States, No. 02SA93, 2002 WL 31681910 (Colo. Dec. 2, 2002) (not released for publication). 

West Elk's predecessors in interest filed an application for a special use permit to build a spring box and 
collection system on the national forest to collect and divert the claimed water. The Forest Service denied the special 
use permit because of environmental concerns about the impact of construction and its belief that the applicant could 
meet its water needs from sources on its own property. West Elk challenged the denial, and the forest supervisor 
upheld the denial. West Elk then apparently late filed an appeal of the decision of the forest supervisor. In water 
court, West Elk presented no evidence that the forest supervisor's decision was not final. On this record, the 
Colorado Supreme Court concluded that West Elk had failed to meet the "can and will" requirements of Colo. Rev. 
Stat. ' 37-92-305(9)(b). It reasoned that the denial of the special use permit eliminated the only alternative available 
to West Elk to develop the water right. Without the special use permit, West Elk could not put the claimed water to 



beneficial use. Since West Elk did not present sufficient evidence to the water court to demonstrate a substantial 
probability that it would eventually obtain a special use permit, dismissal of the application was proper. 
 
NEVADA 
Ross E. de Lipkau, Reporter 
 
Nevada Supreme Court Rules on Contempt Order Against Indian Tribe 

On December 26, 2002, the Nevada Supreme Court, sitting en banc, affirmed in part and reversed in part a 
district court decision involving the Te-Moak Tribe of Western ShoshoneIndians of Nevada (Tribe) which required 
certain tribal actions. In re the Determination of the Relative Rights of the Claimants and Appropriators of the 
Waters of the Humboldt River Stream System and Tributaries, 59 P.3d 1226 (Nev. 2002). The water rights involved 
are decreed rights of the Humboldt River Decree. The rights were finalized in 1931 and modified in 1935. The 
United States, on behalf of the Tribe purchased five privately owned ranches between the years 1937 and 1942. The 
Tribe, therefore, acquired those water rights that were appurtenant to the property purchased by the United States. 
The Tribe operated the ranches without problem until 1998 when the Tribe stopped making payments to the state 
engineer's office for water master services. All decreed Humboldt River water right holders make annual payments 
to the state engineer. The Tribe further enacted a resolution which precluded the state engineer from entering tribal 
property for the purpose of regulating headgates. In September 1999, the supervising commissioner of the Humboldt 
River Decree, while on tribal property, was placed under arrest and escorted off the tribal property by the tribal 
police. 

The state engineer promptly issued an order requiring the Tribe to allow state engineer employees access to 
tribal properties. This order was ignored. The state engineer thereupon filed a motion in the district court that issued 
the Humboldt River Decree and retains continuing jurisdiction over it. The Tribe responded and sought a writ of 
prohibition from the Nevada Supreme Court. In August 2000, the Nevada Supreme Court in South Fork Band of Te-
Moak Tribe v. District Court, 116 Nev. 805, 7 P.3d 455 (2000), ruled that the Tribe had waived its sovereign 
immunity, and that the Sixth Judicial District Court had jurisdiction. The Supreme Court therefore denied the Tribe's 
motion for prohibition, allowing the state engineer access to tribal property. 

On remand the district court entered an order requiring the Tribe to refrain from interfering with the water 
commissioner or from diverting water to which it was not entitled. The tribal chairman was sentenced to three days' 
imprisonment, that sentence being suspended. The district court further ordered the Tribe to enact a resolution "to 
provide a safe environment for the [water commissioner] and allow access to the tribal property by the [w]ater 
[c]ommissioners to carry out their duties under the Humboldt Decree." If that resolution was not enacted within 30 
days, the court would order the local county sheriff's department to provide protection to the water commissioners 
while on the reservation. The court further ordered that if the Tribe did not abide by these requirements, it would be 
required to post a $10,000 bond to cover the costs of security guards and/or locking mechanism to prevent the Tribe 
from violating the provisions of the Humboldt River Decree. 

The Nevada Supreme Court ruled that the district court had authority to require the Tribe to post a bond, but that 
the suspended 3-day jail term was beyond the district court's contempt powers. Further, the supreme court held, the 
order requiring the tribal council to enact the resolution was beyond the authority of the district court. The balance of 
the order was affirmed. 
 
OREGON 
Robert E. O'Rourke & Stephen M. Bloom, Reporters 
 
Beneficial Use Must Continue Until Final Proof to Perfect Water Right 

In Hale v. Water Resources Department, 184 Or. App. 36, 55 P.3d 497 (2002), landowners sought review of a 
final order of the Water Resources Department (Department) denying their application to include their lands within a 
certificate for the use of irrigation water from the Umatilla River. The court of appeals affirmed the Department's 
final order. 

In 1965 the Stanfield Irrigation District (District) applied to the Department for a permit to divert water from the 
Umatilla River to irrigate approximately 13,000 acres. The Department issued a permit which established a deadline 
of December 31, 1988, to put the water to beneficial use as irrigation water, which was to be followed by a final 
proof survey and the issuance of a water rights certificate. 

The permit included two sections of land not within the boundary of the District. The owners of the land first 
applied water to the omitted lands under the permit in 1974. They continued to irrigate the lands through 1983. They 



then advised the District of their intention to discontinue development of their water rights under the permit. The 
District replied to the landowners that it had no objection to the cancellation of their water rights under the permit. 

The final proof survey was conducted in 1989. The survey concluded that the two sections of land had not been 
irrigated. In 1997 the Department issued a proposed certificate of water rights that did not include these two sections. 
The then owners of the land protested the proposed certificate, requesting that the two sections be included. The 
Department refused the request on the grounds that: "Satisfactory proof has not been made to allow the Department 
to determine that appropriation of water to beneficial use under the terms of the permit has been accomplished for 
these lands." 55 P.3d at 499. 

The landowners requested a hearing on their protest and argued that by putting water to beneficial use in 1974, 
they, or their predecessors, had accomplished all that the law requires to perfect their water rights. The Department 
disagreed, concluding that the requirement of putting water to beneficial use includes a requirement of continuity, 
which in this case had been broken by the cessation of water use in the early 1980s. 

On appeal to the Oregon Court of Appeals, the landowners argued that " 'perfection' is a term of art that refers 
not to an ongoing activity but to a single incidentChowever briefCof putting the water to a beneficial use." 55 P.3d 
at 498. The Department contended that, under Oregon law, the determination whether a water right has been 
"perfected" has been delegated to its discretion and that its decision to require continuity of use falls within the 
"reasonable exercise of that discretion." 55 P.3d at 498. The court of appeals agreed with the Department. 

Under Oregon law, the court held, water right certificates may be granted only "[a]fter the Water Resources 
Department has received a request for issuance of a water right certificate accompanied by the survey required under 
ORS 537.230(3) that shows to the satisfaction of the department, that an appropriation has been perfected in 
accordance with the provisions of the Water Rights Act . . . . ORS 537.250(1)." 55 P.3d at 499. 

Once the certificate is issued, the rights continue " 'so long as the water shall be applied to a beneficial use' in 
accordance with the terms of the certificate, subject to loss by nonuse or cancellation. ORS 537.520(3)." Id. 

The dispute between the landowners and the Department was whether the Department correctly concluded that 
the landowners had not "perfected" their water rights within the meaning of Or. Rev. Stat. ' 537.250(1). The court of 
appeals held that whether an appropriation has been "perfected" is expressly left to the "satisfaction of the 
department." 55 P.3d at 500. The court of appeals then reviewed the Department's decision to determine whether it 
was within the range of discretion allowed by the statute. 

The court noted that the Oregon Supreme Court had previously held "beneficial use" inherently implies an 
element of continuity of use. 55 P.3d at 500 (citing Withers v. Reed, 194 Or. 541, 571, 243 P.2d 283, 298 (1952). 
The court also noted that the final proof survey under Or. Rev. Stat. ' 537.230(3) must be done "upon completion of 
beneficial use." In the court's view, that must necessarily imply that the "beneficial use continues at least to the time 
of the survey itself." 55 P.3d at 501. The court then held that the Water Rights Act "expressly contemplates that the 
beneficial use must continue to the time of submission of final proof." Id. 

The court concluded that the Department's decision that the landowners failed to make use of water described in 
the permit for at least six years as of the time of the survey, and accordingly did not satisfactorily establish that they 
had perfected the water rights, falls well within the Department's discretion. 
 
*Editor's Note: This will be the last report of Robert E. O'Rourke and Stephen L. Bloom as Oregon Reporters. Mr. 
O'Rourke has served as a reporter since 1977 and Mr. Bloom since 1991. They have been unusually diligent 
reporters and the Foundation and I thank them for their lengthy service. 
 
TEXAS 
Diane Best, Reporter 
 
Permit Not Required for Domestic and Livestock Use by Riparians 

By the end of the 1980s, all of the river basins in the state, except for the Upper Rio Grande, were fully 
adjudicated pursuant to the 1967 Water Rights Adjudication Act (WRAA). An issue that remained unresolved, 
though, was whether a riparian right for domestic and livestock use continued after the adjudications. Whether the 
legislature intended to eliminate all riparian water rights by the adjudication process is unclear. The act requires all 
water rights claimants, including riparian users, to file their claim in an adjudication, and any claims not filed would 
be extinguished. Tex. Water Code Ann. ' 11.303(a). However, the WRAA's filing requirement did not apply to "use 
of water for domestic or livestock purposes." Id. ' 11.303(l). The section of the WRAA that declares what water 
rights will be recognized after a final adjudication decree provides exceptions for use "for domestic and livestock 
purposes or rights subsequently acquired by permit." Id. ' 11.322(e). The confusion is that the first part of the 



statutory exception could be referring to the riparian natural use for domestic and livestock purposes even though the 
exception is not called a "riparian" right. Or the exception could be viewed as restating the exemption from the 
permit requirements for small reservoirs used for domestic and livestock purposes that is contained in Tex. Water 
Code Ann. ' 11.142. Under the latter view, the riparian right would have been eliminated although the domestic and 
livestock use is allowed to continue as an exempt one not requiring a permit, but without the early priority of a 
common law riparian right. 

The Texas Natural Resources Conservation Commission (TNRCC) (now Texas Commission on Environmental 
Quality (TCEQ)) in 1999 administratively adopted the interpretation of the WRAA which recognizes a riparian 
water right for domestic and livestock use as an exception to the adjudication process. The administrative rule 
provides: 
 

(a) In accordance with Texas Water Code (TWC), ' 11.303(l), a person may directly divert and use 
water from a stream or watercourse for domestic and livestock purposes on land owned by the person and 
that is adjacent to the stream without obtaining a permit. Manner of diversion may be by pumping and by 
gravity flow. Such riparian domestic and livestock use is a vested right that predates the prior appropriation 
system in Texas and is superior to appropriative rights. 

 
30 Tex. Admin. Code ' 297.21(a). As drought conditions continue in Texas, clashes between riparian claimants and 
appropriators will likely occur, and the issue may have to be resolved judicially. 
 
Court Rules on Open Meetings Issues in Watermaster Proceedings 

The statutory exemption from permit requirements for domestic and livestock purposes, Tex. Water Code Ann. 
' 11.142(a), was recently implicated in a mandamus suit. In an unpublished opinion, City of San Angelo v. Texas 
Natural Resources Conservation Commission, No. 03-02-00289-CV, 2002 WL 31718332 (Tex. App.CAustin Dec. 
5, 2002), the city and a water and control district sued, challenging the Open Meetings Act notice filed by the Texas 
Natural Resources Conservation Commission (commission) regarding petitions filed for appointment of 
watermasters on the Concho and San Saba Rivers. Under Tex. Water Code Ann. ' 11.451, the commission may 
appoint a watermaster either after receiving a petition by 25 water rights holders in a river basin or on the 
commission's own motion. Tex. Water Code Ann. ' 11.451. After receiving a watermaster petition, the commission 
must hold an evidentiary hearing to determine if a serious enough threat exists to senior water rights in the basin so 
that appointment of a watermaster is necessary. This hearing may be held before the commission or before an 
administrative law judge by the commission's referral of the matter to the State Office of Administrative Hearings 
(SOAH). 

The watermaster petition in this case was signed by both water rights holders and by persons using state water 
for domestic and livestock (d&ls) purposes without a permit in the basin. Rather than conducting a hearing or 
referring the petition to SOAH for an evidentiary hearing, the commission decided to address related legal issues in 
an open meeting. The executive director asked the commission to consider four legal issues. Thoseissues were 
whether d&ls users were "water rights holders in the basin" within the meaning of the statute who could (1) petition 
for a watermaster, (2) present evidence at the hearing, (3) not be named watermaster, and (4) have their use 
considered in determining a "threat" to senior rights holders. The commission gave notice of these issues to 
interested parties, including the appellants, by letter. The statutory published notice of the commission's open 
meeting agenda listed, in part, "Consideration of four legal issues" raised by the executive director relating to the 
watermaster petitions and noted that the issues concerned whether d&ls users are appropriate water rights holders in 
the respective river basins. After holding its meeting, the commission issued two interim orders. The orders found 
that each watermaster petition was signed by 25 or more water rights users, d&ls users were affected and could 
participate fully in an evidentiary hearing, and the water code did not allow charging d&ls users fees for the 
watermaster program. The order then referred the matter to SOAH for an evidentiary hearing. 

The city and district sought injunctive and mandamus relief contending that the commission did not comply with 
the Open Meetings Act. First they objected that the notice stated that the agency would "consider" the legal issues, 
but did not indicate that any action would be taken. They also argued that the notice was inadequate to inform the 
public that the agency would refer the petition for hearing. 

The Austin Court of Appeals affirmed the lower court's judgment denying relief. On the first issue, the court 
held that the 
phrase, "Consideration of four legal issues," regarding the petitions in the notice includes the possibility that the 
commission might take action on the petitions. It rejected the appellants' contention that "to consider" something 



does not mean "acting" on it. On the second issue, the court held that the notice referred to the watermaster petitions 
sufficiently to inform the public that those petitions might be referred for hearing. The court rejected the argument 
that the notice was limited to considering the legal issues mentioned, but not the petitions generally. The notice did 
provide that legal issues "with regard to petitions for a watermaster" would be considered. 

The case allows agencies to not have to identify specifically "action" items in the public notice of meetings. It 
also indicates the commission's position on important issues regarding watermaster petitions. Domestic and livestock 
users without a permit are allowed to be included as "water rights holders" for purposes of watermaster petitions and 
have party status for purposes of participating in the required evidentiary hearing. 

Watermaster petitions may be filed on other river basins in the future if the serious drought conditions continue 
and enforcement problems arise. Presently, the Lower Rio Grande is the only Texas river on which a watermaster 
administers water rights. Historically the commission has been unwilling to assume the duties of a watermaster when 
asked by users to enforce water rights. That reticence, in part, precipitated the petitions for a watermaster on the 
Concho and San Saba Rivers. 
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ARIZONA 
Margaret Gallogly, Reporter 
 
Court Limits Section 7 Consultation on Colorado River Operations Affecting Mexican Species 

The U.S. District Court for the District of Columbia recently granted summary judgment in favor of certain 
federal defendants, including the U.S. Bureau of Reclamation (Reclamation), the U.S. Fish & Wildlife Service 
(FWS), and the National Marine Fisheries Service (NMFS) in a lawsuit important to the operation of the Lower 
Colorado River. Defenders of Wildlife v. Norton, No. CIV.A. 00-1544 (JR)., 2003 WL 1737547 (D.D.C. Mar. 31, 
2003) (unpublished). The court also denied a motion for summary judgment filed by the plaintiff environmental 
groups. One significant issue considered by the court was whether Reclamation's duty to consult under the 
Endangered Species Act (ESA), 16 U.S.C. '' 1531 to 1544, with regard to its Lower Colorado River operations 
extends to nondiscretionary operations that may affect endangered or threatened species in Mexico. In granting 
defendants' motion for summary judgment, the court agreed with the defendants' position that the agencies' 
obligation to consult under Section 7 of the ESA is limited to discretionary actions, and does not extend to 
nondiscretionary actions. 

Background. The lawsuit was filed in June 2000 by Defenders of Wildlife and seven other U.S. and Mexican 
environmental organizations against the Secretaries of Interior and Commerce, Reclamation, the FWS, and the 
NMFS. Plaintiffs alleged that, during the Section 7 consultation process regarding Reclamation's Lower Colorado 
River operations, and in the resulting biological opinion issued by FWS in 1997, the agencies did not consider 
possible impacts of Reclamation's operations on threatened or endangered species found in the Colorado River Delta 
or the Gulf of California in Mexico. The species involved are the Desert Pupfish, the Totoaba, and the Vaquita (a 
small porpoise), and two bird speciesCthe Yuma Clapper Rail and the Southwestern Willow Flycatcher. The 
plaintiffs sought an order from the court requiring Reclamation, the FWS, and the NMFS to engage in Section 7 
consultation on the impacts of Lower Colorado River operations on endangered and threatened species in Mexico. 

Under various interstate compacts, international treaties, congressional acts, and Supreme Court decisions and 
decrees, collectively known as the "Law of the River," the seven Basin States of Arizona, California, Nevada (the 
Lower Basin States), Colorado, New Mexico, Utah, and Wyoming (the Upper Basin States) have each been 
allocated a share of the waters of the Colorado River. Individual water and power entities within the states have 
contracted with the Secretary of the Interior for water and power deliveries pursuant to individual project authorities. 
Reclamation operates the dams, reservoirs, and other facilities on the river used to store and distribute water 
allocated to the various contractors. Reclamation is also required to deliver between 1.5 million and 1.7 million acre-
feet of water per year to the country of Mexico. 

The lawsuit is of great interest to the Basin States and contractors for Colorado River water. The Lower Basin 
States filed motions to intervene in the matter, as did major municipal, agricultural, and power interests in Arizona 
and California. All motions were denied and subsequently appealed. All seven Basin States filed or joined in 
memoranda as amici curiae, as did municipal, agricultural, and power interests in Arizona and California. On its 
face, the plaintiffs' claim was procedural in nature. If the plaintiffs' requested relief were granted, however, 
Reclamation would have had to reconsult with the FWS and NMFS regarding the effects of its Lower Colorado 
River operations. Such a decision could have placed in doubt Reclamation's reliance on the 1997 biological opinion 
and related incidental take statement in performing Reclamation's discretionary activities associated with river 
operations. A reconsultation could possibly result in substantive changes in river operations, such as changes in the 
amount of water stored in reservoirs, the timing of releases from reservoirs, or the availability of surplus water, in an 
effort to deliver more fresh water to Mexico. Thus, although cast as a procedural matter by defendants, the requested 
relief raised substantive issues of great importance to the Basin States and the various contractors for Colorado River 
water. 

Plaintiffs' Motion for Summary Judgment Regarding Section 7 Issue. Plaintiffs claimed that Reclamation, the 
FWS, and the NMFS violated Section 7(a)(2) of the ESA by failing to consider the impact of Lower Colorado River 
operations on certain threatened and endangered species in Mexico. Section 7(a)(2) of the ESA requires that an 
agency shall "in consultation with and with the assistance of the Secretary, insure that any action authorized, funded, 
or carried out by such agency . . . is not likely to jeopardize the continued existence of any endangered species or 



threatened species or result in the destruction or adverse modification of habitat of such species . . . ." 16 U.S.C. 
' 1536(a)(2). Plaintiffs argued that this consultation requirement is not limited to species within the United States, 
especially where agency action occurs in the United States, but has impacts to endangered and threatened species 
outside the United States. 

Plaintiffs disputed the adequacy of the federal agencies' consultation under Section 7(a)(2) for all five species. 
They asserted that the federal agencies improperly limited the action area for analysis to the United States, rather 
than taking into account the effects of Reclamation's Lower Colorado River operations on endangered and threatened 
species in Mexico. Also, although Reclamation had determined in its biological assessment that its operations may 
have an adverse impact on four species, including the Totoaba, Reclamation requested formal consultation for only 
the three species with populations in the United StatesCthe Southwestern Willow Flycatcher, Bony Chub, and 
Razorback Sucker. Reclamation discussed possible impacts of its actions on the Totoaba, but did not request formal 
consultation with NMFS about that species. Instead, Reclamation took the position that consultation is not required 
under Section 7(a)(2) because the species is potentially affected only by Reclamation's nondiscretionary actions 
pertaining to the amount of water delivered to Mexico, and the consultation requirement applies only to discretionary 
actions. The NMFS concurred in this conclusion and no formal consultation under Section 7(a)(2) occurred with 
regard to the Totoaba. 

Plaintiffs argued that the issue of a lack of discretion only becomes pertinent after consultation occurs. If after 
consultation, the FWS or the NMFS determines that the continued existence of the endangered or threatened species 
in Mexico is placed in jeopardy by Reclamation's Lower Colorado River operations, the FWS or the NMFS must 
propose reasonable and prudent alternatives (RPAs) to Reclamation's activities. The discretionary or 
nondiscretionary nature of Reclamation's actions would be relevant to the development of RPAs. Plaintiffs also 
posited that there may be RPAs other than the release of additional water to the Colorado River Delta that would 
address a jeopardy determination. Such RPAs could be developed only after consultation and a determination that 
jeopardy exists. Thus, plaintiffs argued that Reclamation and the NMFS improperly failed to consult about whether 
Reclamation's Lower Colorado River operations jeopardized the continued existence of the Totoaba. 

Defendants' Motion for Summary Judgment Regarding Section 7 Issue. The defendants countered that they 
followed all Section 7 requirements in considering the effects of Reclamation's discretionary Lower Colorado River 
activities. Defendants stressed that the regulations implementing Section 7 do not require consultation for 
nondiscretionary actions. 50 C.F.R. ' 402.03 states that Section 7 and its implementing regulations "apply to all 
actions in which there is discretionary Federal involvement or control." Without taking a position on whether Section 
7(a)(2) requires consideration of effects to endangered and threatened species located outside the United States, 
defendants asserted that the agencies analyzed possible effects of Reclamation's nondiscretionary Lower Colorado 
River actions on both domestic and extraterritorial species. Defendants asserted that the agencies determined that 
Reclamation's discretionary activities (a) would not affect the species (Desert Pupfish), and, therefore, no 
consultation was required; or (b) were not likely to adversely affect the species (Vaquita, Yuma Clapper Rail), and, 
therefore, no consultation was required; or (c) may adversely affect the species (Totoaba), but no consultation was 
required because any possible adverse effects would arise only from nondiscretionary actions; or (d) may adversely 
affect the species (Southwestern Willow Flycatcher) and consultation was required. As to the Southwestern Willow 
Flycatcher, the FWS ultimately issued a jeopardy opinion and issued an RPA to Reclamation's actions to avoid 
jeopardy. 

With regard to the Totoaba, Reclamation and the NMFS determined that none of Reclamation's discretionary 
activities would affect the species. The agencies concurred that the species was potentially affected only by 
Reclamation's nondiscretionary activitiesCthe amount of Colorado River water delivered to Mexico. Under the Law 
of the River, Reclamation is required to deliver between 1.5 million and 1.7 million acre-feet of water to the United 
States-Mexico border. The defendants asserted that they have no discretion to increase the amount of water delivered 
to Mexico. Because the agency activity was nondiscretionary, Reclamation concluded that consultation under 
Section 7(a)(2) was not required, and the NMFS concurred with Reclamation's conclusion. 

In addition to the constraints imposed on it by the Law of the River, Reclamation also asserted that it had no 
control over the use of river water once it entered Mexico. Under Mexican law, upon entry into that country, the 
water belongs to the sovereign state of Mexico, which has completely allocated it for municipal and agricultural 
purposes. Reclamation has no authority to influence how Mexico uses the water delivered to the international 
boundary. In typical years, water delivered by Reclamation to Mexico is fully diverted for agricultural or municipal 
purposes and none of the water reaches the Colorado River Delta. Even in years of flooding, defendants asserted that 
it is unusual for water from the river to reach the Colorado River Delta. Such floodwaters are diverted for 
agricultural or municipal purposes, or are absorbed into the riverbed or evaporate before reaching the delta. 



District Court Decision. With regard to the consultation process, the district court concluded that the defendants 
did analyze the effects of Reclamation's Lower Colorado River activities on the Totoaba, the Vaquita, and Desert 
Pupfish (species found only in Mexico) and on the Yuma Clapper Rail (found in both the United States and Mexico). 
(Curiously, the court did not include the Southwestern Willow Flycatcher in its list of species analyzed by the 
agencies. However, there is no doubt that such an analysis occurred, because the FWS issued a jeopardy opinion and 
an RPA to avoid jeopardy to this species.) Although the court described the action area for the agencies' analysis as 
extending from Lake Mead to the southerly international border between the United States and Mexico, the court 
also stated that the agencies evaluated the effect of Reclamation's activities on endangered and threatened species 
within Mexico primarily in those areas of the country that received river flows subject to Reclamation's discretionary 
control. The court then restricted its further analysis to the question of whether Reclamation had a duty to consult 
regarding operations that may affect endangered or threatened species in other parts of Mexico where Reclamation 
has no discretionary control over river flows. 

In this regard, the court considered 50 C.F.R. ' 402.03, the regulation that limits the Section 7 consultation 
requirement to actions having discretionary federal involvement or control. The court described the regulation as 
facially valid, and one that plaintiffs are in no position to challenge. The court cited a number of judicial decisions 
limiting an agency's obligation to consult under Section 7 where the agency had no discretion of action, and 
implicitly concluded that the consultation requirements of Section 7 do not apply to nondiscretionary actions. 

The court then considered the extent to which Reclamation has discretion over its Colorado River operations. In 
that regard, the court agreed with the defendants that the Law of the River strictly limits the authority of Reclamation 
to release additional waters to Mexico. The court concluded that Reclamation could not manipulate water deliveries 
in the United States thereby creating excess releases for the Colorado River Delta. The court rejected plaintiffs' 
examples of actions by Reclamation that purportedly indicated that Reclamation has some discretion in its river 
operations, stating that the water deliveries described by plaintiffs do not indicate whether Reclamation can release 
more water to Mexico. The court indicated that Reclamation's interpretation of its duties and the discretion with 
which it can carry out those duties is entitled to deference. The court then granted the federal defendants' motion for 
summary judgment and denied plaintiff environmental groups' motion for summary judgment. 
 
ALASKA 
Thomas E. Meacham, Reporter 
 
Alaska and United States Act Swiftly on Navigable Waters Title "Disclaimers" 

By a notice in the Federal Register on May 8, 2003 (68 Fed. Reg. 24,754), the U.S. Department of the Interior 
announced that it intended to use its new "disclaimer of interest" regulations and procedures, see 43 C.F.R. pt. 1864, 
to disclaim any federal ownership interest in several disputed water bottoms in Alaska. Included in this title 
disclaimer are significant portions of the Black River, Black River Slough, the Salmon Fork, the Grayling Fork, Bull 
Creek, and all interconnecting sloughs associated with these water bodies. The Department asserted that it was 
acting on a February 14, 2003, request by the State of Alaska that the United States issue a disclaimer of any federal 
title interest in the listed water bodies. 

Unlike the controversial use of federal title disclaimers to recognize the validity of state-asserted R.S. 2477 
rights-of-way, disclaimers of federal ownership in disputes with states over title to navigable water bottoms under 
the Submerged Lands Act of 1953, 43 U.S.C. '' 1301-1315, are not subject to assertions that such disclaimers are 
barred by an existing congressional moratorium on new R.S. 2477 validations by administrative action. 

It is not clear whether this recent federal policy decision on navigable waters is subject to the self-imposed 
limitation announced by Interior Secretary Gale Norton on April 9, 2003, in conjunction with her proposed 
resolution of numerous R.S. 2477 claims in UtahCthat disclaimers of federal interest would not be employed in 
circumstances where the federal lands involved were in protected status (i.e., national parks, wildlife refuges, 
national forests, or designated wilderness areas). Given the wide scope of navigable waters title disputes in Alaska, 
the vast network of rivers and lakes, and the equally vast acreage of federally-protected lands in Alaska, such a 
limitation would render any program of disclaiming federal ownership to navigable waters in Alaska fairly 
ineffectualCleading to the inevitable conclusion that no such limitation constrains the federal title disclaimer 
program regarding navigability in Alaska. 

The Department established a 90-day public comment period regarding the water bodies listed in its May 8, 
2003 Federal Register notice. 
 
 



COLORADO 
William A. Paddock, Reporter 
 
Colorado Supreme Court Rejects State Engineer's Amended South Platte Groundwater Rules 

In December 2002, the District Court for Water Division No. 1 rejected the State Engineer's Amended Rules 
and Regulations Governing the Diversion and Use of Tributary Ground Water in the South Platte Basin (Amended 
Rules) because they were beyond the legal authority of the State Engineer. See Vol. XXXVI, No.1 (2003), of this 
Newsletter. In particular, the water judge ruled that the State Engineer lacked statutory authority to approve so-called 
"replacement plans" that did not require water court approval. The water judge also ruled that the South Platte River 
Compact was not deficient in establishing standards for administration of water rights in Colorado, so the Amended 
Rules could not be justified on that basis. Finally, the water judge ruled that the Amended Rules could only become 
effective when approved by the water judge. 

The State Engineer and others sought and received an expedited appeal and on April 30, 2003, the Colorado 
Supreme Court affirmed the decision of the water judge in part and reversed it in part. In its opinion in Simpson v. 
Bijou Irrigation Co., 69 P.3d 50 (Colo. 2003), the court affirmed the ruling that the State Engineer lacked statutory 
authority to approve replacement plans that did not also require a water court decreed plan for augmentation and the 
ruling that the Amended Rules could only be effective after approval by the water judge. The court reversed the 
water judge's conclusion that the South Platte River Compact was not deficient in establishing standards for water 
right administration in Colorado, but also held that any "compact rules" had to be adopted in conformity with Colo. 
Rev. Stat. ' 37-92-501(2). 

The dispute over the State Engineer's authority to authorize and approve the so-called "replacement plans" in the 
Amended Rules largely involves the interpretation of the following two statutes, the first enacted in 1969 and the 
second in 1977: 
 

Colo. Rev Stat. ' 37-92-501. Jurisdiction over water -- rules and regulations. (1) The state engineer and 
the division engineers shall administer, distribute, and regulate the waters of the state in accordance with 
the constitution of the state of Colorado, the provisions of this article and other applicable laws, and written 
instructions and orders of the state engineer, in conformity with such constitution and laws . . . . It is the 
legislative intent that the operation of this section shall not be used to allow ground water withdrawal which 
would deprive senior surface rights of the amount of water to which said surface rights would have been 
entitled in the absence of such ground water withdrawal and that ground water diversions shall not be 
curtailed nor required to replace water withdrawn, for the benefit of surface right priorities, even though 
such surface right priorities be senior in priority date, when, assuming the absence of ground water 
withdrawal by junior priorities, water would not have been available for diversion by such surface right 
under the priority system. The state engineer may adopt rules and regulations to assist in, but not as a 
prerequisite to, the performance of the foregoing duties. 

 
Colo. Rev. Stat. ' 37-92-501.5. Special procedures with respect to plans for augmentation. Consistent 
with the decisions of the water judges establishing the basis for approval for plans for augmentation and for 
the administration of ground water, the state engineer and division engineers shall exercise the broadest 
latitude possible in the administration of waters under their jurisdiction to encourage and develop 
augmentation plans and voluntary exchanges of water and may make such rules and regulations and shall 
take such other reasonable action as may be necessary in order to allow continuance of existing uses and to 
assure maximum beneficial utilization of the waters of this state. In so doing, the state engineer shall curtail 
all out-of-priority diversions, the depletions from which are not so replaced as to prevent injury to vested 
water rights. 

 
The State Engineer and the Ground Water Appropriators of the South Platte (GASP) argued that these statutes 

distinguish between existing uses of groundwater (i.e., pre-1969 use) and new uses of groundwater. As to existing 
uses, they argued that the State Engineer had authority to approve replacement plans because when first enacted in 
1969 the Water Right Determination and Administration Act, Colo. Rev. Stat. '' 37-92-101 to 37-92-103, contained 
no requirement that existing groundwater uses obtain a plan for augmentation to continue operation. Instead, they 
asserted that the State Engineer's and the courts' interpretation of the 1969 Act permitted the operation of pre-1969 
wells pursuant to State Engineer-approved replacement plans (instead of water court-approved augmentation plans) 
and that water court-approved augmentation plans were only required for new groundwater uses. 



In 1974 the General Assembly authorized the State Engineer to approve temporary augmentation plans. See 
1974 Colo. Sess. Laws 440, ch. 111, sec. 1, 148-21-23(2). In 1977, though, the General Assembly repealed that 
statute for the reasons explained in Empire Lodge Homeowners' Ass'n v. Moyer, 39 P.3d 1139 (Colo. 2002), and 
enacted Colo. Rev. Stat. ' 37-92-501.5. GASP and the State Engineer argued that this section, in combination with 
Colo. Rev. Stat. ' 37-92-501(1), authorize the State Engineer to make such rules and regulations as may be 
necessary in order to allow the continuation of existing uses, including, as the means for doing so, replacement plans 
approved by the State Engineer. GASP and the State Engineer argued that only this interpretation gives full effect to 
all of the statutory language. 

The Colorado Supreme Court was not inclined to parse the statutes so finely or to rely upon past interpretation 
of the statutes as the guide for its decision. Rather, it looked to the legislative history of the 1969 Act, the enactment 
and repeal of the State Engineer's authority to approve temporary augmentation plans, the newly enacted limitations 
in Colo. Rev. Stat. ' 37-92-308 on the State Engineer's authority to approve substitute water supply plans, and the 
court's decision in Empire Lodge Homeowners' Ass'n v. Moyer. 

At the outset, the court observed that the term "replacement plan" is undefined both in statute and the proposed 
groundwater regulations. The court concluded that a replacement plan, like a substitute supply plan, is the functional 
equivalent of an augmentation plan. With respect to the 1969 Act, the court pointed out that approval of 
augmentation plans was expressly vested with the water court. The court also found it significant that a version of 
the 1969 Act that was not enacted would have granted the State Engineer authority to approve augmentation plans. 
The court pointed out that this proposal was not approved due to the large amount of power it would vest in the State 
Engineer. Simpson, 60 P.3d at 61. 

The court went on to point out that when the State Engineer was given authority in 1974 to approve temporary 
augmentation plans, the statute required the filing of an application for approval of an augmentation plan with the 
water court as a precondition of temporary approval by the State Engineer. Id. Then, in response to concerns raised 
about the constitutionality of State Engineer approval of temporary augmentation plans, the General Assembly 
repealed the statute rather than correcting the perceived constitutional infirmities of the statute. The court found that 
this result was motivated, in part, by a concern about the resulting overlap in administrative and adjudicative 
functions. Id. 

The court next pointed to the enactment of 1977 Colo. Sess. Laws 1702, 1704, ch. 483, sec. 5, ' 37-92-501.5, 
and 1977 Colo. Sess. Laws 1702, 1703, ch. 483, sec. 4, ' 37-92-305(8), both of which it concluded indicate the 
General Assembly's intent to vest the water court with authority to approve plans for augmentation. 

The court next turned to the 1996 amendments to the State Engineer's rulemaking authority adopted in response 
to the decision in Kansas v. Colorado, 514 U.S. 673 (1995). It noted the provisions of Colo. Rev. Stat. ' 37-92-
503(6)(a) and (7) that, on their face, seem to support the claims of the State Engineer. The court did not directly deal 
with this statutory language; instead it apparently conceded that it lends some support to the State Engineer's 
position. 

In fact, in 1996 Division No. 2 Water Court approved amended groundwater regulations that provide for State 
Engineer approval of replacement plans without requiring water court approval of a plan for augmentation. Both the 
State Engineer and GASP pointed to this as an administrative interpretation of the State Engineer's rulemaking 
authority. The court was not persuaded by this argument, but did not deal with it other than to say that those rules 
were not appealed so the issue was not addressed, and that rules applicable to one water basin are not applicable to 
others. This reporter observes that while the court's first rationale explains why the Arkansas rules are not a binding 
precedent, its second rationale is really beside the point: whether the factual situation in the Arkansas River Basin is 
different from that in the South Platte River Basin has nothing to do with the scope of the State Engineer's statutory 
rulemaking authority. 

The court went on to say that nothing in its opinion should affect the Arkansas River Basin rules. It is difficult 
for this reporter to understand, however, how those rules could be amended without facing a substantial challenge 
based on the underlying statutory authority of the State Engineer. Fortunately, by reason of the April 30, 2003, 
enactment of Senate Bill 03-073 which legislatively ratifies the Arkansas River Basin rules, see Colo. Rev. Stat. 
' 37-92-308(1)(c)(I), as amended, this is an issue that neither the court nor the water users in the Arkansas River 
Basin will have to face in the future. 

In any event, whatever persuasive effect the 1996 amendments might have had in convincing the court of the 
State Engineer's rulemaking authority appears to have been completely undone by the 2002 enactment of Colo. Rev. 
Stat. ' 37-92-308 governing the State Engineer's approval of substitute water supply plans. The court observed that 
this statute provides that "the state engineer is authorized to review and approve substitute water supply plans that 
allow out-of-priority diversions only under the circumstances and pursuant to the procedures set forth in this 



section." Colo. Rev. Stat. ' 37-92-308(2), Simpson, 69 P.3d at 62. The statute then sets out four limited 
circumstances under which the State Engineer may grant temporary approval of substitute supply plans, none of 
which authorize replacement plans approved by the State Engineer pursuant to his rulemaking authority. 

Therefore, the court found that when taken in its totality, the legislative history eliminated any question about 
the intended scope of the State Engineer's authority, and "unambiguously provides that it is the province of the water 
courts to approve and decree augmentation plans . . ." id. at 63, except under the narrow circumstances allowed by 
Colo. Rev. Stat. ' 37-92-308. The language in ' 37-92-308 relied upon by the State Engineer and GASP was simply 
too general and unspecific to overcome the clear and specific limitations on the State Engineer's authority contained 
in the remainder of this statute. 

The State Engineer's argument about the need for Amended Rules to implement the administration of the South 
Platte River Compact in Colorado, however, was accepted by the supreme court. State Engineer rules for compact 
administration are based upon Colo. Rev. Stat. ' 37-80-104, which states: 

 
The state engineer shall make and enforce such regulations with respect to deliveries of water as will enable 
the state of Colorado to meet its compact commitments. In those cases where the compact is deficient in 
establishing standards for administration within Colorado to provide for meeting its terms, the state 
engineer shall make such regulations as will be legal and equitable to regulate distribution among the 
appropriators within Colorado obligated to curtail diversions to meet compact commitments, so as to restore 
lawful use conditions as they were before the effective date of the com-pact insofar as possible. 
 
Article IV of the South Platte River Compact provides that between October 15 and April 1 of the next 

succeeding year, Colorado has the unimpeded use of all waters of the South Platte River flowing within the state. 
Colo. Rev. Stat. ' 37-65-101, art. IV(1). Between April 1 and October 15, however, Colorado may not allow those 
water users in the lower section of the river (east of the boundary between Morgan and Washington counties) with 
appropriation dates junior to June 14, 1897, to divert water if those diversions will lower the flow of the river to less 
than a mean daily flow of 120 cubic feet per second (c.f.s.) where it flows through the Interstate Station at the 
Colorado-Nebraska border. Colo. Rev. Stat. ' 37-65-101, art. IV(2). The supreme court agreed that changed 
conditions on the South Platte after the signing of the Compact, including the advent of wells and the difficulty of 
administration of wells in response to calls on the river, made the Compact deficient in establishing standards for 
administration of water rights within Colorado to meet the terms of the Compact. This in turn justified the State 
Engineer's promulgation of Amended Rules to ensure Compact compliance. 

The court went on, however, to point out that Colo. Rev. Stat. ' 37-80-104 contained no specific procedures for 
Compact rulemaking and that its decision in Kuiper v. Gould, 196 Colo. 197, 202, 583 P.2d 910, 193 (1978), 
required the State Engineer to follow the procedures of Colo. Rev. Stat. ' 37-92-501(2) in adopting such rules and 
regulations. To the court, this meant that Compact rulemaking by the State Engineer is constrained by all of the 
statutory restrictions imposed on his authority, including the provisions of Colo. Rev. Stat. ' 37-92-308. Thus, 
Compact rulemaking power did not provide the State Engineer authority to enact Amended Rules that permit the 
State Engineer to approve replacement plans. 

Finally, the court held that rules promulgated by the State Engineer under either Colo. Rev. Stat. ' 37-80-104 or 
' 37-92-501(2) cannot be effective until all protests to the rules have been ruled upon and the rules have been 
approved by the water judge. 

On the same day that the court issued its opinion Governor Owens signed Senate Bill 03-073 (see discussion of 
the bill below) that addresses the State Engineer's authority to approve substitute water supply plans for groundwater 
users in the South Platte. That bill amends Colo. Rev. Stat. ' 37-92-308 to authorize the State Engineer to issue for 
three more years annual approvals of substitute water supply plans for wells in the South Platte that have been 
included in such plans. After that three-year period no substitute supply plans can be approved unless an 
augmentation plan has been filed with the water court. On this basis the State Engineer filed a petition for rehearing 
that suggests, among other things, that the enactment of Senate Bill 03-073 renders the appeal moot and that the 
opinion should be withdrawn. GASP has also filed a petition for rehearing, arguing that the court has not correctly 
interpreted the controlling statutes. Since the State Engineer requested and received an expedited appeal and the 
court issued a unanimous decision, this reporter doubts the court will be likely to warm to the State Engineer's 
suggestion that it withdraw the opinion. The court may, however, make some of the clarifying changes suggested in 
the State Engineer's petition for rehearing. 
 
2003 Colorado Water Legislation 



With Colorado in the grip of an historic drought no member of the General Assembly worth his or her salt 
wanted to stand by when he or she could carry a water bill that would "do something about the drought." The result 
was a parade of half-baked ideas or worse, the majority of which were defeated. A number of proposals managed to 
survive the legislative process and a summary of some of the more significant water-related legislation for 2003 
follows. 

House Bill 03-1001CIncreased Flexibility in the Use of Water Resources. Among the other notable 
accomplishments of this bill is its addition of a new section, Colo. Rev. Stat. ' 37-95-109(1), to the law governing 
condemnation of rights-of-way for ditches and like structures. Colo. Rev. Stat. ' 37-86-104(2) now directs state 
agencies to cooperate, to the maximum extent practicable, with users seeking such rights-of-way. Likewise, with 
respect to the storage of water, Colo. Rev. Stat. ' 37-87-101(1)(b) now directs state agencies to cooperate, to the 
maximum extent practicable, with people to acquire real property for reservoirs. On a more productive note, the bill 
outlaws new restrictive covenants that prohibit or limit the installation or use of drought tolerant vegetation. And, 
perhaps most significantly, it amends Colo. Rev. Stat. ' 37-92-308(4) and (5) to allow the State Engineer to grant 
temporary changes of water rights in the same manner that the State Engineer may now approve temporary substitute 
water supply plans. 

Senate Bill 03-085CTemporary Loans of Water Rights. This bill amends Colo. Rev. Stat. ' 37-83-105 
concerning the loan of water rights. Under the prior law the owners of ditches and water rights taking water from the 
same stream could exchange with and loan to each other, for a limited time, the water to which each is entitled for 
the purpose of saving crops or using water in a more economical manner. 

The amendment authorizes the loan of water rights for either agricultural purposes or, upon application by the 
Colorado Water Conservation Board, for instream flow purposes. The loans may not exceed 180 days per year and 
may only occur three years in ten. The loans must be approved in advance by the division engineer upon terms and 
conditions that prevent injury to other water rights. The applicant must provide notice of the proposed loan to other 
water users following the procedures in Colo. Rev. Stat. ' 37-92-308(6). After considering any comments filed by 
interested parties, the division engineer may grant or deny the proposed loan and must provide notice of the decision. 
Thereafter the division engineer's decision may be appealed to the water court. In effect this bill authorizes 
undecreed changes of water right of limited duration and for limited purposes. 

House Bill 03-1320CAdministration of Temporary Instream Flow Water Rights. This bill adds standards 
applicable to the Colorado Water Conservation Board's (CWCB) use of loaned water rights for instream flow 
purposes, and partially amends Senate Bill 03-085. House Bill 03-1320 provides that water rights may be loaned for 
instream flow purposes only when a drought emergency or any other emergency has been declared in the county or 
river basin involved. Any such loan is limited to 120 days. The CWCB is required to submit to the State Engineer a 
description of the loan containing sufficient information for the State Engineer to determine that the loan will not 
injure vested water rights. The CWCB may only accept the loan if the State Engineer agrees and determines that the 
loan will not cause injury. The loaned water right may only be accepted by the CWCB in accordance with Colo. 
Rev. Stat. ' 37-92-102(3) which limits the use of the water to preservation or improvement of the natural 
environment to a reasonable degree. 

House Bill 03-1318CCreation of Water Banks. This bill amends the Arkansas River water bank pilot program 
by expanding it statewide. It adds Colo. Rev. Stat. ' 37-80.5-104.5 authorizing the State Engineer, upon request of a 
water conservation district or water conservancy district, to promulgate rules and regulations for the operation of a 
water bank within the water division where the district is located. The standards for the rules and regulations are 
essentially the same as those now found in Colo. Rev. Stat. ' 37-80.5-104 for the Arkansas River water bank pilot 
program. The State Engineer is required, however, to delegate the administration of the water bank to the district that 
submitted the request for the water bank. The district is entitled to charge a transaction fee to cover the bank's 
administrative costs. And, the district to which the water bank's administration has been delegated is granted full 
authority to administer the bank's operation, as necessary, outside of the district's geographic boundaries. 

House Bill 03-1334CInterruptible Water Supply Agreements. This bill adds Colo. Rev. Stat. ' 37-92-309 to 
authorize and administer interruptible water supply agreements. It defines an interruptible water supply agreement as 
an option agreement between two or more water rights owners. The loaning water right owner ceases use of a water 
right so that the borrowing party may use the water on terms approved by the State Engineer. These temporary and 
undecreed changes of water rights are only permitted during calendar years in which a drought or other emergency is 
declared by the Governor in the county of the water rights origin or use, and during the first calendar year following 
the year in which the declared emergency terminates. 

The interruptible water supply agreements may only effect a temporary change of the historical consumptive use 
of the water right and must do so in a manner that does not cause injury to other water rights. The proponent of the 



plan must submit a report acceptable to the State Engineer establishing the historical consumptive use and absence of 
injury. After publication of notice pursuant to Colo. Rev. Stat. ' 37-92-308(6), and after consideration of comments 
by interested parties, the State Engineer may act on the request. In addition to imposing terms and conditions to 
prevent injury to water rights for irrigation use, the State Engineer may impose requirements to prevent soil erosion 
and ensure control of noxious weeds. Any appeal of the State Engineer's decision is to the water court. 

Senate Bills 03-181 and 03-278CNew Taxes on Water Users. In an effort to replace funds lost to tax cuts and 
declining revenues, the Republican-controlled Colorado General Assembly imposed new or increased taxes on water 
users to replace the general fund money that it took from the Colorado Division of Water Resources. Senate Bill 03-
181 eliminates "the current general fund subsidy" associated with the cost of well permitting. It does so by 
increasing the cost of all new well permit applications from $60 to $440; increasing the cost for a permit to replace 
an existing well from $20 to $200; charging $200 rather than $60 to extend existing well permits; and charging $200 
rather than $20 for household use well permits. The fee increase theoretically sunsets July 1, 2006. 

Senate Bill 03-278 imposes an annual water rights administration fee beginning in 2003. Each direct flow water 
right of 1 c.f.s. or more used for agricultural irrigation, recharge, or stock watering purposes is assessed a fee of $10, 
and all other direct flow water rights are assessed $250 each. Water storage rights decreed for agricultural irrigation, 
recharge or stock watering are assessed a fee of $25. All other decreed water storage rights are assessed $100 each. 
By rulemaking the State Engineer is to establish the procedure for implementing the fee assessments and their 
collection. The water right owner must pay the fee within 30 days after the fee assessment is received. Those who 
fail to pay the fee are subject to interest at 1.5% per month, costs associated with collection, and reasonable attorney 
fees, unless it is determined that the fee was improperly assessed. The bill also requires the State Engineer, in 
consultation with interested parties, to re-examine this administrative tax and provide a report to the General 
Assembly by December 2004. The entire section sunsets July 1, 2005. 

This bill was hastily prepared as Colorado's budget deficit continued to grow. As a consequence, the bill, which 
is intended to generate some $1.8 million annually, promises to be very difficult to implement. Its implementation 
will require the State Engineer to know the owner and current address for the hundreds of thousands of water rights 
to be assessed. This in and of itself may be an insurmountable task because Colorado has no readily available and 
reliable records of title to water rights. Thus, except in the most obvious situations, many water rights will simply go 
untaxed because the State Engineer lacks the resources and manpower to determine ownership, a prerequisite to 
implementing the legislation. 

Senate Bill 03-236CWater Project Financing. This is the "feel good" water bill for 2003. It authorizes a water 
referendum to allow the issuance of $2 billion in revenue bonds to finance water infrastructure projects in the state. 
Water infrastructure projects are generally defined as projects involving the acquisition of water rights and the 
construction, development, or improvement of dams, reservoirs, or other water diversion, conveyance, or storage 
facilities that will enhance the ability of the state to exercise all of its compact entitlements fully while reducing the 
state's vulnerability to drought and water shortages. Domestic water treatment and distribution projects and 
wastewater collection and treatment projects are specifically excluded. 

Assuming voter approval of the revenue bonds, then the question becomes whether this source of financing will 
make any difference. The answer to that, of course, depends upon whether there are any viable water infrastructure 
projects in Colorado that have not been built for lack of such financing. It is this reporter's view that meaningful 
water projects in Colorado have largely floundered on the shoals of local politics, environmental concerns, or 
economic insufficiency (i.e., the project revenues don't repay their costs), none of which will be changed by the 
revenue bonds authorized, which will still require sufficient project revenue to repay the project costs. Thus, while 
the General Assembly may feel good for passing this bill, it remains to be seen whether the bill will, in fact, do any 
good. 

Senate Bill 03-073CSouth Platte Groundwater Administration. Senate Bill 03-073 is the "Big Kielbasa" of 2003 
water legislation. Its purpose was to break the stalemate over well administration in the South Platte, arising from the 
dispute between groundwater users and the State Engineer, on the one hand, and senior surface water rights, on the 
other hand, over whether court-approved plans for augmentation would be required for wells that deplete the flows 
of the South Platte and its tributaries. As explained above, and in Vol. XXXVI, No. 1 (2003) of this Newsletter, the 
Division No. 1 Water Court rejected the State Engineer's proposed amended groundwater regulation that authorized 
him to approve so-called "replacement plans" for wells rather than requiring a court-approved plan for augmentation, 
and the Colorado Supreme Court affirmed that ruling. Senate Bill 03-073 resolves this controversy, at least 
temporarily, in the South Platte Basin. 

The bill amends Colo. Rev. Stat. ' 37-92-308 governing the State Engineer's approval of substitute water supply 
plans. See Vol. XXXV, No. 2 (2002) of this Newsletter for more background on ' 37-92-308. The bill ratifies the 



State Engineer's current groundwater regulations in the Arkansas River Basin that include State Engineer-approved 
replacement plans. It specifically denies the State Engineer authority in Water Division No. 1 to approve plans for or 
otherwise to allow the operation of wells that cause out-of-priority depletions without a plan for augmentation 
approved by the water judge. The bill, however, contains a three-year grace period for wells in Water Division No.1 
that have been operating under substitute water supply plans approved by the State Engineer. After December 31, 
2005, a substitute water supply plan may only be approved if a plan for augmentation has been filed with the water 
court and is being diligently prosecuted. 

During the three-year grace period the State Engineer's administrative discretion to approve such substitute 
water supply plans is greatly limited. The bill provides an extensive list of the engineering factors that must be 
considered by the State Engineer, the methodologies that must be applied and the maximum and minimum 
consumptive use that may be attributed to certain irrigation practices. It also requires the State Engineer to conduct 
hearings on such plans that include oral and written evidence and cross-examination of witnesses. The State 
Engineer, when approving such a plan, must provide an extensive written report explaining the factual basis for the 
plan and its approval and the terms and conditions imposed to prevent injury. And, for all plans approved in 2003 for 
wells operating after January 1, 1974, all stream depletions occurring after October 31, 2002 (i.e., last winter's 
depletions) must be replaced as part of the plan. Finally, the State Engineer is directed to consider, with other water 
users, whether additional legislation is needed to provide compensation to injured water users in the event that the 
substitute supply plans fail to prevent injury. The State Engineer must report his findings to the General Assembly 
by December 31, 2003. 

Both the extraordinary level of detail in this bill, and the exceptional difficulty in reaching a compromise, reflect 
the substantial disagreements and general lack of trust between the respective parties. And while Denver's record 
snowfall in March and a moderately wet spring have eased the drought in northeastern Colorado, that moisture has 
done nothing to ease the wariness with which the parties to this controversy regard one another. 
 
Instream Recreational Water Rights 

The Colorado Supreme Court has acted on appeals of water court decrees from Water Division Nos. 1 and 5 
granting instream water rights for recreational purposes to the City of Golden, the Town of Breckenridge, and the 
Eagle River Water and Sanitation District. See Vol. XXXV, No. 2 (2002) of this Newsletter. The trial court decisions 
granting these water rights had been appealed by the State Engineer, the Colorado Water Conservation Board, and 
various water users. On May 19, 2003, the decisions of the trial courts were affirmed by operation of law because 
the Colorado Supreme Court, with one justice not participating, was evenly split. See State Engineer v. City of 
Golden, No. 01SA252, 2003 WL 21136728 (D. Colo. May 19, 2003); State Engineer v. Eagle River Water & 
Sanitation District, Nos. 02SA224 & 02SA226, 2003 WL 21136730 (D. Colo. May 19, 2003). Chief Justice 
Mullarkey and Justices Bender and Martinez would have affirmed the trial court while Justices Kourlis, Rice, and 
Coats would have reversed the trial court. 
 
Attorney Fees and Costs in Water Rights Cases 

The former water judge for Water Division No. 1 had a greater propensity than other water judges to award 
attorney fees and costs in water court cases. He did so principally under Colo. R. Civ. P. 41(b) when the case was 
dismissed with prejudice and under Colorado's frivolous and groundless litigation statute, Colo. Rev. Stat. ' 13-17-
102. At least three appeals challenging the propriety of these awards are now pending before the Colorado Supreme 
Court. It therefore came as no surprise that after dismissing the hotly contested Application of Park County 
Sportsmen's Ranch, the court awarded substantial attorney fees and costs. (For background on this case, see Board of 
County Commissioners v. Park County Sportsmen's Ranch, LLP, 45 P.3d 693 (Colo. 2002), in Vol. XXXV, No. 2 
(2002) of this Newsletter. The trial court's order dismissing the Application may be viewed at 
http://www.courts.state.co.us/supct/watercourts/wat-div1/parkcounty.htm. 

On May 1, 2003, after discovery and an evidentiary hearing on reasonableness, the water court awarded 14 
opposing parties approximately $1.2 million in costs and $1.2 million in attorney fees. In re Water Rights of Park 
County Sportsmen's Ranch, No. 96CW14 (Colo. Water Ct. Div. 1, 2003) (order awarding costs and attorney fees) 
(copy available from court and this reporter). The award for attorney fees was entered against Park County 
Sportsmen's Ranch and its attorney, and the City of Aurora. Costs were not awarded against Aurora. The basis for 
this award was the water court's conclusion that the Applicants' claims were frivolous from their inception. The basis 
for this conclusion was the Applicants' failure to heed the advice of one of their expert witnesses concerning 
groundwater modeling. That expert had stated that additional data, additional model calibration, and additional 
evaluation of the model target data was required before he could defend the applicants' groundwater model. 



This is probably the second largest award of fees and costs in a Colorado water court case and is certainly the 
largest under the groundless and frivolous litigation statute. The question now becomes whether the Opposers will be 
able to sustain the award on appeal, so stay tuned for further developments. 
 
IDAHO 
Jeffrey C. Fereday & John M. Marshall, Reporters 
 
Idaho Supreme Court Invalidates TMDL for Failure to Follow Formal Rulemaking Procedure; Legislature 
Responds That TMDLS Are Not Rules 

On April 25, 2003, the Idaho Supreme Court ruled that the total daily maximum load (TMDL) developed by the 
Idaho Department of Environmental Quality (DEQ) for the Coeur d'Alene River Basin in northern Idaho was invalid 
for failure to comply with the rulemaking procedures of the Idaho Administrative Procedure Act (IDAPA). Asarco 
Inc. v. Idaho, No. 27914, Idaho Sup. Ct. Opinion No. 54 (Apr. 25, 2003). The decision is available on the court's 
website at http://www2.state.id.us/judicial/ 
sccivil.htm. Although the decision addresses only the Coeur d'Alene TMDL (the TMDL), the decision's rationale 
arguably would invalidate all TMDLs in Idaho affecting some 900 stream segments, none of which have been 
promulgated as agency rules. 

DEQ argued the TMDL is not a rule because it is akin to a planning document that does not implement or 
interpret existing law and the agency purposefully had exercised its discretion not to engage in rulemaking so that 
the TMDL would not be enforceable. The court ruled that even though DEQ did not intend to treat the TMDL as a 
rule, as a practical matter it operates as a rule because it is a new expression of agency policy that has broad, uniform 
applicability and prospective operation that is implemented through specific assignments of pollution loads and 
reduction obligations. The court specifically noted that the Environmental Protection Agency (EPA) had modified 
two of the three mining company respondents' National Pollutant Discharge Elimination System (NPDES) permits in 
accordance with the TMDL. 

The court held the TMDL was void because it actually operates as a rule even though it was not promulgated as 
such under the procedures of the IDAPA. Within one week of the court's decision, the legislature responded by 
introducing H.R. 458, 2003 Leg., 1st Sess. (Idaho 2003) which limits the decision by clarifying that TMDLs in Idaho 
are not rules subject to the rulemaking requirements of the IDAPA. The governor signed H.R. 458 into law on 
May 7, 2003. 
 
Resumption of Use Still Has Limited Role in Idaho 

In Sagewillow, Inc. v. Idaho Department of Water Resources, No. 27534, Idaho Sup. Ct. Opinion No. 44 
(Apr. 10, 2003), the Idaho Supreme Court overruled a district court decision affirming an order from the Idaho 
Department of Water Resources (Department) partially forfeiting water rights held by Sagewillow. The court 
remanded the case for further proceedings before the agency to consider Sagewillow's defense to forfeiture that it 
had resumed the use of the forfeited water rights. The decision is available on the court's website at 
http://www2.state.id.us/ 
judicial/sccivil.htm. 

In its order on the transfer and before the court, the Department argued the resumption of use defense can apply 
only if there are no junior appropriators on the same or an interconnected water source, and since there are juniors on 
the stream at issue, the resumption of use defense was not applicable. The court ruled, however, that the mere 
existence of a junior was insufficient to defeat the resumption defense. Instead, to defeat resumption, the Department 
must make a specific finding that a junior appropriator actually used water made available through the nonuse before 
the resumption occurs. As noted in the concurring opinion, such a finding is a near certainty in most cases because 
most, if not all, of Idaho's water is appropriated. Regardless, according to the court, if the defense of resumption is 
raised, the Department must make the specific finding that a junior has relied on the forfeited water. 

In making its ruling, the court declined to adopt arguments that the resumption of use doctrine had been 
abrogated by the Idaho Legislature's passage of a statute requiring water users to seek Department approval of a 
request to extend time to avoid forfeiture. The court also ruled the doctrine is not limited to a resumption by the 
original appropriator. 

Finally, the court held the Department was properly a party to the case and was not barred by res judicata or 
estoppel from voiding a prior transfer approval that did not forfeit the same rights at issue in the present case. 
Sagewillow argued that it had relied on the Department's prior approval in making considerable financial 
investments on the property. The court held that because forfeiture had not been raised in the prior proceeding, res 



judicata did not apply. As for estoppel, the court found the Department's prior approval expressly stating that later 
review of the rights was not precluded and the absence of any evidence of false representation or concealment 
defeated the claim of estoppel against the Department. 
 
SRBA Court Rules Recaptured Waste Water Cannot Be Used to Enlarge Water Right 

In an April 25, 2003, decision, the Snake River Basin Adjudication (SRBA) District Court ruled that while an 
appropriator has the right to recapture and reuse waste water, the reuse cannot enlarge the beneficial use of the 
original right. In re SRBA (A&B Irrigation District), No. 39576 (D. Idaho, Nov. 10, 1999) (order on challenge). 

The case arose on a challenge by the A&B Irrigation District to a ruling by the Special Master that the 
approximately 2,000 irrigated acres developed by the District in excess of the acreage allowed in the District's water 
right license constituted an enlargement that had to be subordinated to April 12, 1994, the date the Idaho Legislature 
passed Idaho Code ' 42-1426. This statute grants amnesty to otherwise illegal enlargements of water rights 
accomplished prior to the 1987 commencement date of the SRBA. The District argued this statute did not apply in its 
case because it had accomplished its approximately 2,000 acres of enlargements using recaptured waste water. Thus, 
according to the District, its enlargements should be decreed with the same 1948 priority date as the original right 
creating the waste and with a source of waste, drain, and return flows. 

The SRBA court rejected the District's arguments and agreed with the Special Master, holding that the act of 
recapturing waste water did not give rise to the right to enlarge the beneficial use under a water right. The court 
recognized, as both a factual and legal matter, that the ultimate source of the District's enlargements was 
groundwater. Further, the court ruled that allowing an enlargement to the number of irrigated acres using waste 
water generated through diverting the original groundwater right would injure the water rights of other appropriators 
of the groundwater source. 

A&B presented the novel argument that in its situation, juniors would not be injured by the reuse of waste water 
on enlarged acres because the water otherwise would pool up and evaporate. The SRBA court disagreed and 
recognized that even if this were true, the District's irrigation of enlargements in times of shortage still would 
impermissibly injure holders of rights junior to the District's 1948 priority right who would be curtailed while the 
District continued to irrigate its enlargements. 

A copy of the SRBA court's decision can be found at http:// 
www.srba.state.id.us/srba7.htm. 
 
Idaho Legislature Limits the Scope of Public Interest Review in Water Right Proceedings 

During the 2003 legislative session, the Idaho Legislature amended Idaho Stat. ' 42-202B, and redefined "local 
public interest" to limit its scope in consideration of water right applications, transfer, and water supply bank 
transactions as follows: "Local public interest" is defined as the interests that the people in the area directly affected 
by a proposed water use have in the effects of such use on the public water resource. H.R. 284, 2003 Leg., 1st Sess. 
(Idaho 2003). 

The effect of the new language is to refocus the Idaho Department of Water Resources' (Department) local 
public interest review on issues relating to the affected water resource. The legislature passed the bill in response to a 
growing number of protests to water transactions involving a broad range of social, economic, and environmental 
policy issues having nothing to do with the impact of the proposed action on the public's water resource. For 
example, in recent applications involving dairies, the Department has weighed evidence and made decisions on such 
factors as the effects on communities from increased odors and insect populations. Also, in a proposed water right 
for a new ski area development, the Department considered evidence generally about whether the four-season resort 
would be a detriment or benefit to the local community apart from any effect on the water resource. The new bill, 
signed into law on April 15, 2003, is designed to limit the Department's consideration of the public interest only to 
water related issues, leaving the unrelated issues to be considered by other government agencies. 

The bill also added a new provision for consideration by the Department in water transactions prohibiting inter-
basin transfers that "will adversely affect the local economy of the watershed or local area within which the source 
of water for the proposed use originates." According to the bill's statement of purpose, this provision is designed to 
clarify that out-of-basin transfers do not deprive a local area of use of the available water supply. 
 
Idaho Legislature Adds Conservation as a Defense to Forfeiture 

In Senate Bill 1100, the Idaho Legislature amended section 42-223 of the Idaho Code to add the following 
statutory defense to forfeiture: "No portion of any water right shall be lost or forfeited for nonuse if the nonuse 
results from a water conservation practice, which maintains the full beneficial use authorized by the water right, as 



defined in section 42-250, Idaho Code." The bill adds a new section to Idaho Code ' 42-250 that defines 
conservation as "diversion of less than the authorized quantity of water while maintaining the full beneficial use(s) 
authorized by the water right." The stated purpose of the legislation is to define, encourage, and support water 
conservation practices. 

The legislation also adds a provision to Idaho Code ' 42-223 to clarify that other, non-codified common law 
defenses to forfeiture may exist even though the legislature has created several statutory defenses to forfeiture. 
Senate Bill 1100 was signed into law on March 27, 2003. 
 
KANSAS 
John C. Peck & Leland E. Rolfs, Reporters 
 
Kansas and Nebraska Settle Dispute over Republican River 

The case of Kansas v. Nebraska, No. 126 Original, filed with the U.S. Supreme Court in May 1998 and 
involving a claim by Kansas that Nebraska is violating the Republican River Compact (Compact) has been settled. 
Special Master Vincent McKusick, the retired Chief Justice of the Maine Supreme Court, actively managed the case. 

The North Fork of the Republican River starts in Colorado, and runs into Nebraska. The South Fork runs from 
Colorado into Kansas before it enters Nebraska and joins the North Fork to form the Republican, which then runs 
roughly parallel to the Kansas-Nebraska border before bending south and entering Kansas. Thus, Kansas is both 
upstream and downstream from Nebraska. On the mainstem in Nebraska about 65 miles from where the Republican 
River enters Kansas is Harlan County Lake with a conservation capacity of 314,111 acre-feet (a.f.) and additional 
flood control capacity. Downstream 50 miles from the lake is Guide Rock, Nebraska, the location of a principal 
diversion point for both the Kansas Bostwick Irrigation District and the Nebraska Bostwick Irrigation District. 

Negotiations creating the Compact took place in the early 1940s. Congress gave final approval in 1943. Kansas, 
Colorado, Nebraska, and the federal government are signatories. The Compact provides for "an equitable division" 
of the waters of the Republican River Basin. It does so through the concept of "virgin water supply" (water supply 
within the Basin undepleted by the activities of man) and "beneficial consumptive use" (use by which water supply 
is consumed through the activities of man). The Compact quantifies the virgin water supply for the entire Basin and 
each of the subbasins and allocates to each of the states the following annual amounts: Colorado, 54,100 a.f.; 
Nebraska, 234,500 a.f.; and Kansas, 190,300 a.f. plus the water supply originating downstream from the "lowest 
crossing" of the river at the state line. In 1959, pursuant to the Compact, the states formed the Republican River 
Compact Administration (RRCA) to administer the Compact. 

A disagreement existed for years as to whether the Compact covered groundwater or just direct diversions from 
stream flow. Kansas' complaint alleged that Nebraska had allowed thousands of wells hydraulically connected to the 
Republican River to proliferate. In the First Report of the Special Master (Subject: Nebraska's Motion to Dismiss), 
dated January 28, 2000, the Special Master recommended denial of Nebraska's motion to dismiss on the basis that 
the effects of well pumping on stream flows were not regulated by the Compact. The Court denied Nebraska's 
motion. The case then continued with further pleadings, discovery, hearings, and attempts at settlement. 

In December 2002, the parties successfully conducted settlement discussions, and they have settled the case 
after about 45 days of negotiation with the full negotiation team, and numerous subcommittees doing substantial 
amounts of additional work on various areas. The parties prepared what is now a five-volume settlement (the 
Republican River Compact Settlement Document, December 15, 2002) and submitted it to the Special Master. He 
has approved it and submitted a one-volume report to the Supreme Court on April 15, 2003, along with the Final 
Settlement Stipulation. The Final Settlement Stipulation is available at 
www.nrc.state.ne.us/Republican/FinalSettlement3.pdf. 

The Second Report of the Special Master (Subject: Final Settlement Stipulation) lays out the details of the 
settlement. The following summary comes verbatim from the Second Report: 

III. The Final Settlement Stipulation 
 

The Final Settlement Stipulation results from exactly the kind of cooperative effort and mutual 
concession by litigating States that the Court has long favored: 

 
Time and again we have counselled States engaged in litigation with one another before this Court 
that their dispute "is one more likely to be wisely solved by cooperative study and by conference 
and mutual concession on the part of the representatives of the States which are vitally interested 
than by proceedings in any court however constituted." 



 
Texas v. New Mexico, 462 U.S. at 575 (quoting New York v. New Jersey, 265 U.S. 296, 313 (1921)). 

 
Plainly the result of "cooperative study" and of "mutual concession," the Final Settlement Stipulation 

has the following principal features: 
 

- Waiver of claims. All three States agree that "all claims against each other relating to the use of the 
waters of the Basin pursuant to the Compact with respect to activities or conditions occurring 
before December 15, 2002, shall be waived, forever barred and dismissed with prejudice." 

 
- Treatment of groundwater pumping. 

 
Modeling B The First Report of the Special Master (Subject: Nebraska's Motion to Dismiss), filed on 

January 28, 2000, recommended that the Court deny Nebraska's Motion to Dismiss because the Compact 
"restricts a compacting State's consumption of groundwater to the extent the consumption depletes stream 
flow in the Republican River Basin." The Court denied Nebraska's Motion to Dismiss. Implementing that 
denial and for the purpose of determining future Compact compliance, the Final Settlement Stipulation 
provides that the Groundwater Model is the means by which the States will account for consumption of 
groundwater to the extent the consumption depletes stream flow in the Basin. 

 
Moratorium on the construction of new wells B The Final Settlement Stipulation imposes a moratorium 

on the construction of new groundwater wells in Nebraska upstream of Guide Rock, to match an existing de 
facto moratorium in Colorado and Kansas. The States have agreed to several reasonable and sensible 
exceptions to the moratorium. 

 
- Mechanisms for future Compact administration. The Final Settlement Stipulation contains 

numerous clarifications and water accounting improvements that will help the RRCA in better 
administering the Compact. Many of these provisions resolve issues and ambiguities that hindered 
Compact administration and enforcement in the past. The clarifications and improvements include: 

 
(a) New, more specific RRCA accounting procedures and formulas; 

 
(b) Use of a five-year running average of water supply and consumptive use figures for 

determining Compact compliance, except in dry (or "water-short") years, in which either a 
two- or a three-year running average will be used; 

 
(c) Flexibility for each State, within certain parameters, to use its annual allocation of the virgin 

water supply wherever it wishes within its boundaries without violating the Compact; 
 

(d) Rules for the use and administration of water above Guide Rock, Nebraska, the point at which 
Kansas may divert all or part of its allocation from the main stem and otherwise unallocated 
upstream sources; 

 
(e) Extensive information sharing requirements; 

 
(f) Provisions for giving credit for water imported from outside the Basin for beneficial 

consumptive use within the Basin; and 
 

(g) Commitments of each State to take various specific actions in water-short years. 
 

- Dispute resolution system. The Compact is silent on matters of Compact enforcement and the 
settling of disputes other than by unanimous action of the RRCA. In accordance with the stated 
purposes of the Compact "to remove all causes present and future which might lead to 
controversies" and "to promote interstate comity," and in an effort to minimize the need for future 
litigation before the Court, the Final Settlement Stipulation establishes procedures encouraging 



resolution of disputes between or among the compacting States where there is no unanimity in the 
RRCA. Of course, binding arbitration is possible only by agreement of the States affected. 

 
- Commitment to future joint efforts. With the goals of using water in the Basin with maximum 

efficiency and of accounting for water use as accurately as possible, the three States have agreed in 
the Final Settlement Stipulation to undertake several efforts in the future. These efforts involve: 

 
(a) The calculation of evaporation from small, non-federal reservoirs (typically farm ponds) in the 

Basin for purposes of Compact accounting; 
 

(b) A study of the effect on virgin water supply of non-federal reservoirs and land terracing 
practices in the Basin; and 

 
(c) A study of the feasibility of system improvements in the Basin, including measures to improve 

the ability to use the water supply in the Kansas and Nebraska Bostwick Irrigation Districts as 
well as the water supply on the main stem below Hardy, Nebraska. 

 
- Non-severability. The agreement of each of the States to the terms of the Final Settlement 

Stipulation depends upon the inclusion of all its provisions, negotiated as a single whole on a give-
and-take basis, and, therefore, the States have provided that the rights and obligations in the Final 
Settlement Stipulation are not severable. If the Court declines to approve the Final Settlement 
Stipulation in the form submitted, the States have agreed that the entire Final Settlement 
Stipulation will be null and void. 

 
Second Report of the Special Master at 26-30 (footnotes omitted). 
 

The Special Master concluded his report by "strongly" recommending approval of the settlement. On May 19, 
2003, the U.S. Supreme Court issued a decree approving the final settlement stipulation. Kansas v. Nebraska, No. 
126 Original, 123 S. Ct. 1898 (2003). The Court recommitted the matter to the Special Master for the sole purpose of 
deciding procedural questions arising in the completion by the state parties of the RRCA groundwater model 
pursuant to the binding procedures prescribed by the Final Settlement Stipulation. 

The only issue outstanding is the completion of a joint groundwater computer model by experts of Kansas, 
Colorado, Nebraska, and the United States. If they cannot complete the model by July 1, 2003, binding arbitration 
will settle the issue. 
 

Editor's Note: Leland E. Rolfs, one of the Kansas reporters for this Newsletter, is one of the attorneys 
representing the State of Kansas in the above-described litigation and in the settlement negotiations. 
 
NEW MEXICO 
Tim De Young, Reporter 
 
Settlement Agreement Reached in Pecos River Adjudication 

On March 25, 2003, the State of New Mexico, the Carlsbad Irrigation District, the Pecos Valley Artesian 
Conservancy District, and the United States executed a settlement agreement designed to insure New Mexico fulfills 
its obligations under the Pecos River Compact and the Decree of the U.S. Supreme Court in Texas v. New Mexico, 
485 U.S. 388 (1988). Upon satisfaction of certain conditions, the settlement agreement will settle the surface water 
claims of the Carlsbad Irrigation District (CID) and the United States. Pursuant to the settlement agreement, the 
parties filed a Joint Motion for Entry of Partial Final Decree in New Mexico v. Lewis, Nos. 20294 and 22600 
(consolidated) the longstanding stream adjudication of the Pecos River. Copies of the agreement and joint motion 
can be obtained from the New Mexico Office of the State Engineer website, http://www.seo.state.nm. 
us/hot-topics/index.html. 

By way of background, in 1988 the U.S. Supreme Court ordered New Mexico to pay Texas damages of $14 
million for underdelivering an average of 10,000 acre-feet of water per year and to take steps to insure adequate 
future deliveries. New Mexico has since spent approximately $30 million for measures to increase river flows. As 
owners of the oldest priority surface water rights on the river, the CID historically has urged the issuance of a 



priority call whereby junior water rights owners upstream would be required to cease diverting surface waters or 
curtail groundwater pumping. Faced with the uncertainty of a priority call in a stream system that has not yet been 
fully adjudicated and the potential for further litigation, the State has promoted a consensual approach by forming 
the Lower Pecos River Basin Committee which consists of representatives of the major water user entities, 
industries, and political subdivisions within the lower Pecos River Basin below Sumner Reservoir. The work of this 
group resulted in key legislation passed in 2002, N.M. Stat. Ann. ' 72-1-2.4, that requires the New Mexico Interstate 
Stream Commission (ISC) to determine the projects needed for compliance with the Pecos River Compact, including 
the purchase of land with appurtenant water rights or rights to the delivery of water. As a condition precedent to the 
expenditure of funds, however, the ISC was required to negotiate and enter into a settlement agreement with the 
major water users and to settle or adjudicate the surface water claims of the CID. 

The March 25, 2003, settlement agreement along with a separate agreement between the ISC and the Fort 
Sumner Irrigation District, also executed on March 25, 2003, therefore should free up funding for the acquisition of a 
significant amount of irrigated farm land with appurtenant water rights. In fact, the settlement agreement authorizes 
the ISC to acquire at least 4,500 acres of land within the CID and at least 7,500 acres of irrigation water rights in the 
Roswell Artesian Basin. The ISC has already undertaken computer modeling of the anticipated effects of the 
retirement of irrigation water rights and such efforts will continue. In addition, the ISC is required to construct, lease, 
or purchase wells sufficient to undertake an augmentation pumping plan. On or before September 30, 2004, the 
parties to the settlement agreement are required to confer to determine whether the agreement's conditions precedent 
have been satisfied or will be waived. 

The CID and the U.S. Bureau of Reclamation, pursuant to the partial final decree, will receive adjudicated water 
rights for the Carlsbad Irrigation Project. In a subsequent phase of the adjudication, the relative water rights of the 
members of the CID will be determined. In exchange, CID and the United States have agreed to refrain from placing 
a call for administration of priorities or otherwise seek to curtail water uses in the Roswell Artesian Basin and have 
further agreed to a limitation on their storage of water, except to the extent necessary to supply water to the CID. 

The settlement agreement requires the entry of a partial final decree by the adjudication court containing the 
same terms as the form of partial final decree attached to the agreement. To facilitate satisfaction of this condition, 
the parties have agreed to seek the withdrawal of as many of the objections to the partial final decree as possible. 

The settlement agreement also specifies steps to be taken if the River Master determines there is likely to be a 
shortfall in deliveries to Texas. A priority list of voluntary measures are specified in the agreement designed to 
increase the amount of water delivered at the New Mexico-Texas state line. Whether these measures will prevent 
under-deliveries to Texas remains to be seen but the settlement agreement, if nothing else, seems to reflect a shift 
from reliance on litigation to implementation of strategies developed by the stakeholders. 
 
New Mexico's New Water Leaders Respond to Continued Drought on the Rio Grande 

On January 1, 2003, New Mexico's new Governor, Bill Richardson, took office. One of Richardson's campaign 
promises was to make water policy reform a top priority starting with the replacement of former State Engineer Tom 
Turney. Following a fairly extensive search process, the new Governor appointed John D'Antonio, an employee of 
the Office of the State Engineer with prior experience with the U.S. Army Corps of Engineers. In addition to the 
normal problems associated with managing water in a semi-arid state, New Mexico's new State Engineer faced the 
additional challenge of a continuing, severe drought, especially in the Rio Grande Basin. 

In six of the last seven years (1996 to 2002), the Rio Grande Basin has experienced below normal runoff with 
the 2002 runoff the eighth lowest on record in 107 years of flow data, dating back to 1895. The March 1, 2003, water 
in storage at New Mexico's largest reservoir, Elephant Butte, was 405,075 acre-feet (only 20% of full) and the 
lowest level since 1979. Moreover, the 2003 spring runoff into Elephant Butte Reservoir is predicted to be only 53% 
of normal. The U.S. Bureau of Reclamation anticipates that the Rio Grande Project, which serves irrigators in New 
Mexico, Texas, and Mexico, with water stored in Elephant Butte and Caballo Reservoirs, will not receive a full 
allocation for the first time in 25 years. 

On April 3, 2003, the new State Engineer announced approval of an emergency drought water agreement by the 
New Mexico Interstate Stream Commission. The centerpiece of the agreement is the proposed relinquishment of up 
to 217,500 acre-feet of Rio Grande Compact "credit water" currently stored in Elephant Butte Reservoir. The Texas 
Commissioner for the Rio Grande Compact rejected the original proposal but on April 23, 2003, Governor 
Richardson announced a "win-win compromise" whereby Texas agreed that New Mexico can release 122,500 acre-
feet of its credit water from Elephant Butte Reservoir over the next two years in exchange for giving New Mexico 
the right to store an equivalent amount in upstream reservoirs. New Mexico's water leaders contend that the 
relinquishment will insure that the city of Santa Fe as well as the Middle Rio Grande Conservancy District will 



receive adequate supplies, while still having enough water to meet federal requirements for the protection of the Rio 
Grande Silvery Minnow. Meanwhile, New Mexico anxiously awaits a ruling by the Tenth Circuit Court of Appeals 
on whether the Bureau of Reclamation is authorized to use water imported via the San Juan Chama Project for 
protection of the endangered fish. Less obviously, the release of credit water will benefit Rio Grande Project 
irrigators within the Elephant Butte Irrigation District in New Mexico and the El Paso County Water Improvement 
District No. 1 in Texas. 

To understand the relinquishment proposal, a quick review of the Rio Grande Compact of 1939 is instructive. 
Article I of the Compact defines "usable water" as all water, exclusive of credit water, in Rio Grande Project storage 
available for release to downstream users. Credit water occurs when actual deliveries by Colorado or New Mexico 
exceed their respective delivery obligations in any calendar year. Historically and until recently, both Colorado and 
New Mexico had been in a debit status in most years since the Compact became effective in 1939. See S.E. Reynolds 
& P.B. Mutz, "Water Delivery Under the Rio Grande Compact," 14 Nat. Resources J. 201 (Apr. 1974). Despite the 
extended drought, New Mexico has been earning substantial credits in the last few years, primarily as a result of the 
Bureau of Reclamation's surplus water program. 

Under this program, Reclamation acquires San Juan Chama water from willing contractors and then allows the 
Middle Rio Grande Conservancy District the right to use the imported water for irrigation. In exchange, the 
Conservancy District releases or bypasses its "native water" to augment flows in the Rio Grande needed for 
preservation of the Silvery Minnow. This exchange is required because Article IX of the Rio Grande Compact 
provides that New Mexico is not allowed to receive credit for water imported via the San Juan Chama Project. To 
the extent that the "native water" reaches Elephant Butte Reservoir in excess of New Mexico's delivery 
requirements, New Mexico receives credit for over-deliveries. 

But the accumulation of credits or debits is only half of the story. Article VII of the Compact prohibits storage 
of water upstream whenever there is less than 400,000 acre-feet of usable water in the Elephant Butte Reservoir. 
Because Elephant Butte Reservoir's water levels are so low this year and much of the water in storage is not "usable" 
because it is credit water, relatively little water would have been available for release. To address this problem and 
perhaps in light of potential litigation by Texas, New Mexico offered to relinquish its credit water in exchange for 
the right to store an equal amount in upstream reservoirs for use later this summer. Pursuant to Article VII, such 
relinquishment is allowed provided Texas accepts the relinquished water. 

New Mexico's new water leaders characterized the relinquishment of New Mexico's credit water as a win-win 
compromise that brings relief to the cities and farmers along the river. However, the proposed relinquishment 
provoked strong opposition from Elephant Butte area residents, municipal leaders in nearby Truth or Consequences, 
and recreational boaters who understandably opposed draining the reservoir primarily for the benefit of farmers. In 
fact, an impromptu "boat brigade" was staged to stall traffic in Santa Fe's narrow streets and bring attention to the 
possible economic impacts of the proposal. Recognizing that the water relinquishment agreement resulted in an 
apparent conflict between recreation interests and farmers, the new Governor quickly sent aids to talk with leaders in 
the Elephant Butte area. After a conciliatory meeting with the local leaders, the Governor announced plans to stock 
the lake with more fish and build a sewer system at the state park. At about the same time, State Engineer D'Antonio 
announced that it was likely that downstream irrigators in southern New Mexico and Texas would not draw most of 
their water until August and September, which in turn would help maintain adequate water for boaters and 
recreational users for most of the summer, assuming that summer monsoon rains will help recharge water levels in 
the lake. 

With the full support of the new Governor, the new State Engineer appears to be actively pursuing a number of 
proactive water strategies. On May 5, 2003, he issued a revised strategic plan that emphasizes the need for active 
water management in order to comply with interstate water compacts, improve water use efficiency, and complete 
the adjudication of all water rights. For a copy, see http://www.seo.state.nm.us. New Mexico's new water leaders 
have acted quickly and decisively. Only time will tell how successful their initiatives will be. 
 
TEXAS 
Frank F. Skillern, Reporter 
 
Agencies Approve Letter of Intent to Develop Groundwater 

Recently, the Guadalupe-Blanco River Authority, the San Antonio River Authority, and the San Antonio Water 
System approved a letter of intent to develop groundwater from the Gulf Coast Aquifer to supply water users in 
South Central Texas. The proposal is for a 40-year lease of at least 20,000 acre-feet of groundwater and would be 
subject to volume changes based on permits issued by the Refugio County Groundwater Conservation District. 



Depending on the outcome of viability and sustainability studies, the parties anticipate a final agreement by August 
2003. The groundwater would be applied to the Lower Guadalupe Water Supply Project which is a joint project 
among the parties pursuant to Senate Bill 1. The project is another example of using groundwater supplies to 
supplement the water supply for San Antonio that also would be used for users south of the City on the San Antonio 
and Guadalupe Rivers. It also will provide needed water for the bays and estuaries. Water Strategist, Jan. 2003. 
 
Challenges to Amendment of Water Right Dismissed 

In Friends of Canyon Lake, Inc. (FCL) v. Guadalupe-Blanco River Authority (GBRA), 96 S.W. 3d 519 (Tex. 
App.CAustin 2002), the GBRA had applied to the Texas Natural Resources Conservation Commission (TNRCC) for 
an amendment to its certificate of adjudication allowing it to increase withdrawals from Canyon Reservoir and sell 
water outside its area. Notice of the application was published in local newspapers, and the application was approved 
by the TNRCC. Subsequently, FCL was formed, and the GBRA sought approval from the Attorney General's Office 
for revenue bonds authorized for the project. The approval of the bond issuance was held up because of legal 
challenges by FCL which had sued contesting the amendment by TNRCC. The GBRA then brought an expedited 
declaratory judgment action to resolve those issues. The cases were consolidated, and the trial court dismissed all of 
the challenges to the amendment and, after a trial, dismissed the FCL's Open Meetings Act claim. 

The appeals court ruled that FCL did not exhaust its administrative remedies since it did not request a contested 
case hearing within the 30-day period after public notice of the application was published. The court rejected FCL's 
argument that the case was within an exception to the exhaustion doctrine because the agency acted without 
authority or in violation of law. It also rejected the argument that the Expedited Declaratory Judgment Act, Tex. 
Gov't Code Ann. ' 1205.021 granted standing to FCL to "contest the validity of any of the actions taken by the 
[Authority]." 96 S.W. 3d at 528. The court held that this provision was not changing the requirement that the group 
must first seek judicial review in order to challenge an agency's final order. On the Open Meetings Act challenge the 
court concluded that TNRCC's notice was sufficient to inform the public about the action on the application as well 
as the commission's consideration of the water purchase contract that necessitated the revenue bonds. 
 
Court Interprets Water Rights Transfers 

Two other opinions not released for publication were decided earlier this year. Herrmann v. Lindsey, No. 04-02-
00184-CV, 2003 WL 354464 (Tex. App.CSan Antonio Feb. 19, 2003) involved a reservation of water rights in a 
deed for the sale of land within the Edwards Aquifer Authority's (EAA) jurisdiction. The original owner, Hendrix, 
had applied for and received an initial regular permit from the EAA. Hendrix later sold the land and permit water 
rights to the Herrmanns, who made two separate conveyances of one-half of the water rights to Columbia Realty Ltd. 
The EAA approved both transfers of the permit rights. About two months later, the Herrmanns sold the irrigated 
portion of the land which had the permit rights to the Lindseys. That deed contained a reservation for the grantor of 
water rights under the permit from the EAA. A year later, the Herrmanns and Columbia Realty brought this 
declaratory judgment action to have the water rights transfers declared valid under the EAA Act. The Lindseys filed 
a counterclaim seeking title to the water rights under the permit. 

The Lindseys next sought approval of the transfer of the water rights from the Herrmanns to them under the 
contract for the purchase of the irrigated lands. The EAA determined that the first transfer to Columbia of 50% of the 
permit right (the unrestricted irrigation groundwater part of the permit application) was valid, but that the second 
transfer was void because of the sale of the irrigated lands to the Lindseys. Hence, the EAA concluded that the 
remaining 50% of the permit right was transferred to the Lindseys by the deed of the irrigated lands. 

The Lindseys moved for summary judgment on the basis of the EAA rulings in the declaratory judgment action. 
The trial court ruled for them, holding that they acquired 50% of the permit right by the sale of the irrigated land by 
the Herrmanns. 

On appeal, the court held that the contract principles of failure of consideration, rescission, mutual mistake, and 
failure of material condition do not apply since the sales contract was fully performed and nothing remained to be 
enforced. The court held that a grantor may not rescind a deed for failure of consideration or for mistake. If the 
reservation in the deed is an illegal provision, then it simply will not be enforced. Hence, the Lindseys acquired title 
to the water rights under the deed. 
 
Court Rejects Damage Claims Resulting from Drainage Project 

In another unreleased opinion, the Fort Worth Court of Appeals considered a claim of inverse condemnation 
based on a drainage system built by the city. In Berry v. City of Reno, No. 2-02-150-CV, 2003 WL 1948870 (Tex. 
App.CFort Worth Apr. 24, 2003), the City constructed a drainage system on the low water area on a roadside that is 



in front of the plaintiffs' property and Wenzels' land. Two 18-inch drainage pipes from Wenzels' land were put under 
the roadway to carry off flood waters. When the project was finished, the plaintiffs' house and pool were flooded in 
November and February. The City attempted corrective measures, but was unsuccessful. The plaintiffs sued the City 
in negligence and inverse condemnation. 

Both claims were rejected by the court. The negligence claim was barred by the defense of sovereign immunity 
under the Texas Tort Claims Act, Tex. Civ. Prac. & Rem. Code ' 101.056(2) (Vernon 1997). That defense applies to 
the discretion exercised by a city in designing its roadways. 2003 WL 1948870, at *4. The City relied on the 
plaintiffs' testimony, affidavits, and depositions to show that the suit was based on negligent design and construction 
of the roadway, which are discretionary actions. 

On the inverse condemnation claim, the court ruled that the plaintiffs made no showing that the property was 
taken for a public use. The City raised the issue of the public use as a requirement for a constitutional taking, but the 
plaintiffs failed to respond to the issue. The test is whether there is some right or use in the public or a "general 
benefit to the State" from the action. Id. at *6. The court concluded that the evidence here only showed that the 
plaintiffs did not know why the drain system was built. No evidence was presented showing the purpose of the City 
in undertaking the project. Hence, no public use was established and the inverse condemnation suit was properly 
dismissed. 

Editor's Note: Frank Skillern has notified us that he is retiring from teaching and this will be his last 
report for the Newsletter. The Editor and Foundation would like to thank Mr. Skillern for his services. He has 
been a diligent, articulate, and insightful reporter on Texas water matters. We wish him good fortune in his 
retirement. 
 
WASHINGTON 
Amy K. Kelley, Reporter 
 
"Ministerial" Defined 

Recent Washington cases have involved very precise issues of statutory interpretation in contrast to many cases 
of the 1990s that centered on "mega issues" such as the overall enforcement authority of the Department of Ecology 
(DOE). 

In Willowbrook Farms, LLP v. Department of Ecology, 66 P.3d 664 (Wash. Ct. App. 2003), the court addressed 
the meaning of the word "ministerial" in Wash. Rev. Code ' 90.14.065(3), which allows water rights claims filed 
with the state to be amended if the "amendment is ministerial in nature." Concluding that the issue was one of law to 
be decided de novo by the court, and that DOE's interpretation (that ministerial errors were limited to typographical 
or clerical errors) was not entitled to deference since it did not require administrative expertise, the court held that an 
error in describing the place of use (leaving out an entire quarter section) was ministerial, and thus subject to 
amendment. Only an error of "judgment," where the claimant "elected" to claim less property than that actually 
irrigated would have been non-ministerial. Willowbrook Farms, 66 P.3d at 668. 
 
"Industrial Purpose" Includes Agriculture 

In Kim v. Pollution Control Hearing Board (PCHB), 61 P.3d 1211 (Wash. Ct. App. 2003), the court interpreted 
an exception under Wash. Rev. Code ' 90.44.050, which since 1945 has required permits for groundwater 
withdrawals and use, absent such an exception. The relevant exception in Kim was for "not more than five thousand 
gallons per day 'for an industrial purpose.' " 61 P.3d at 1212. Until the mid 1990s, DOE apparently recognized 
various agricultural endeavors to be covered by the word "industrial," but then altered its position so that "industry" 
excluded agriculture. Noting that "at least 24 Washington statutes, six Washington regulations, and ten Washington 
cases refer to the 'agricultural industry,' " Kim, 61 P.3d at 1213, the court disagreed, and ruled that the appellants (the 
Kims) were entitled to withdraw groundwater without a permit for their commercial nursery. The court did not 
"overlook" DOE's (and the PCHB's) concern that there were "changing conditions" (such as growing population, 
endangered salmon, better understanding of the hydrologic continuity between surface waters and groundwaters) that 
might make the extensive and very loose permit exceptions under the Water Code unwise, but found that: "When a 
statute is rendered obsolete by changing conditions, the remedy is for the legislature to amend it; neither an 
administrative agency nor the courts may read it in a way that the enacting legislature never intended." Id. at 1214. 
 
Legislature 

The 2003 Washington Legislature is, indeed, entertaining numerous major bills that would address many 
longstanding problems in Washington water law (although some of the bills could arguably make matters worse 



rather than better). The legislative session, however, was totally bogged down in budget bills; and well into special 
sessions and the month of May, the water bills (and the budget) were still in legislative limbo. If substantial water 
legislation is passed it will be addressed in the next Newsletter. 
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Arizona Court Upholds Decision Vacating Municipal Water Conservation Program 

The Arizona Court of Appeals recently affirmed a lower court decision vacating a portion of the Second 
Management Plan for the Phoenix Active Management Area as it applies to the Arizona Water Company because the 
plan failed to address water utilization by end users. Arizona Water Co. v. Arizona Department of Water Resources, 
406 Ariz. Adv. Rep. 21, 73 P.3d 1267 (Ariz. Ct. App. 2003). The court of appeals directed the Arizona Department 
of Water Resources (ADWR) to Areturn to the management plan drawing board@ and develop municipal water 
conservation measures that include end users of waterCin other words, the customers of water providers. The court 
of appeals also determined that ADWR is authorized to include Central Arizona Project (CAP) water in determining 
whether or not a municipal water provider is in compliance with its water conservation requirements. ADWR has 
petitioned for review of the decision by the Arizona Supreme Court. 

Background. As part of its comprehensive Groundwater Code adopted in 1980, the Arizona legislature required 
ADWR to develop groundwater management plans for each Active Management Area (AMA) of the state. The 
legislature established AMAs in those areas of the state where groundwater has been heavily pumped, including the 
Phoenix and Tucson metropolitan areas. The legislature required the development of five management plans for each 
AMACone for each successive decade from 1980 through 2020, and a fifth management plan for the five-year 
period from 2020 to 2025. 

As required by statute, in late 1989 ADWR promulgated the Second Management Plan for the Phoenix AMA 
applicable from 1990 to 2000. (Both the Maricopa County Superior Court and the Court of Appeals determined that 
this lawsuit was not moot, because the Third Management Plan for the Phoenix AMA covering the years from 2000 
to 2010 contained essentially the same municipal water conservation requirements as the Second Management Plan.) 
The Second Management Plan contained several programs imposing conservation requirements on agriculture, 
municipal water providers, and certain industries pumping groundwater for their own use, such as golf courses, 
industrial plants, dairy farms, and cattle feeding operations. For large municipal water providers, the primary water 
conservation program was the total gallons per capita-per day program, commonly referred to as the GPCD program. 
The Second Management Plan also included an Alternative Conservation Program for municipal water providers and 
was later amended to include a Non Per Capita Conservation Program, either of which could be selected by a 
municipal water provider as an alternative to the GPCD program, assuming the municipal provider could meet 
certain qualifications. But, unless a large municipal water provider elected to be regulated under the Alternative 
Conservation Program or the Non Per Capita Conservation Program, the provider would be regulated under the 
GPCD program. The Second Management Plans for all of the AMAs in the state had essentially the same municipal 
water conservation programs. 

Under the GPCD program contained in both the Second Management Plan and the subsequent Third 
Management Plan now in effect, ADWR regulates the amount of water each large municipal water provider may 
deliver in a year, based on a set daily delivery rate per person within the provider=s service area. All sources of water 
are counted, except for effluent under limited circumstances. To implement this program, ADWR established a 
GPCD rate for each large municipal water provider in the AMA. ADWR set the GPCD rate for Arizona Water 
Company=s Apache Junction system at 144 gallons per capita per day for the years 1992-94; and 141 gallons per 
capita per day for the years 1995 and continuing until the implementation of the Third Management Plan. ADWR 
determines compliance with the GPCD program by calculating the entire amount of water withdrawn, diverted, or 
received during a year by the municipal water provider from any source (except effluent in some circumstances); 
dividing that amount by the population of the municipal water provider=s service area; and dividing the quotient by 
365. The end result is then compared to the GPCD rate imposed by ADWR on the municipal water provider. Except 
for narrow categories of water users, ADWR did not regulate the customers of municipal water providers. Thus, in 
general, if customers used more water in a year than the GPCD rate of its water provider allowed, only the water 
provider would be in violation of the Second Management Plan requirement, not the customers. 

In 1990, Arizona Water Company filed a complaint in the Maricopa County Superior Court against ADWR 
requesting judicial review of the Second Management Plan on a number of grounds. By stipulation, the parties 



agreed to continue the matter on the inactive calendar for some years while administrative review proceeded. 
Ultimately, the Director of ADWR issued a decision in 1999 denying Arizona Water Company=s request for 
administrative review of its municipal provider requirements and substantially affirming the conservation 
requirements contained in the Second Management Plan for the Apache Junction system of Arizona Water 
Company. Arizona Water Company then filed a second complaint requesting Superior Court review of the Director=s 
1999 decision to deny administrative review. Upon stipulation of the parties, the Maricopa County Superior Court 
consolidated the 1990 and the 1999 actions. 

In its complaints, Arizona Water Company contended that ADWR=s adoption of the Second Management Plan 
in 1989 and its denial of administrative review in 1999 were contrary to law, arbitrary, capricious, and an abuse of its 
discretion for a number of reasons. The company contended that ADWR imposed the water conservation burden 
only on municipal water providers and a limited number of other users, and not on all persons who withdraw, 
distribute, and receive groundwater, as required by the Groundwater Code. Arizona Water Company alleged that the 
Second Management Plan would require the company to restrict or refuse service of water to customers in violation 
of its obligations as a public utility. The company also argued that ADWR should not include CAP water in its 
determination of whether or not a municipal provider is in compliance with its GPCD limitation, because the 
Groundwater Code authorized ADWR to regulate groundwater, not all sources of water. Arizona Water Company 
requested that the Superior Court vacate the decisions of the Director of the ADWR in adopting the Second 
Management Plan and in denying administrative review of the Second Management Plan requirements imposed on 
the company=s Apache Junction system. 

Apache Junction System. Apache Junction is located on the eastern edge of the Phoenix metropolitan area. 
Arizona Water Company=s Apache Junction system includes part of the Town of Apache Junction and adjacent 
unincorporated areas. The Apache Junction area experienced a great deal of growth in the 1980s and 1990s. 
Moreover, the nature of water service changed from being primarily residential water service to a mixture of 
residential and non-residential water service, including large commercial customers. For example, five 18-hole golf 
courses have been constructed in the Apache Junction area since 1994. Arizona Water Company serves these golf 
courses with a combination of CAP water and effluent. Water served to non-residential uses such as golf courses can 
greatly impact a water provider=s GPCD compliance, because these uses result in an increase in water deliveries 
without increasing the water provider=s residential population base, which is used to compute the GPCD rate. 

Superior Court Decision. The Superior Court found that ADWR imposed conservation requirements through the 
Second Management Plan upon limited categories of groundwater users: turf-related facilities, such as golf courses; 
publicly-owned rights-of-way; and large cooling facilities. In its municipal provider conservation program, ADWR 
did not impose any water conservation requirements on any other end users of water. The Superior Court determined 
that certain provisions of the Groundwater Code require ADWR to include in its management plans conservation 
programs for all persons who withdraw, distribute, or receive groundwater, and additional conservation requirements 
for all nonirrigation uses of groundwater. The Superior Court found that the Code also requires reasonable per capita 
reductions for municipal uses, and that the use of water by the water company=s customers constitutes a municipal 
use. The Superior Court concluded that Athe Second Management Plan cannot be enforced as written because the 
municipal conservation program fails to address water utilization by end users.@ Second Amended Findings of Fact, 
Conclusions of Law and Order at 5 (July 5, 2002), (No. 90-01840 & No. 99-08015 (consolidated)). The Superior 
Court also concluded that the decisions issued by ADWR in adopting the Second Management Plan and in denying 
administrative review of the Second Management Plan were arbitrary and capricious and in violation of the 
Groundwater Code. 

The Court ordered that the portion of the Second Management Plan imposing GPCD requirements on Arizona 
Water Company be vacated and set aside, and that the decision denying Arizona Water Company=s request for 
administrative review of the water conservation requirements imposed on the Apache Junction system be vacated 
and set aside. The court remanded the matter to ADWR for proceedings to address the Second Management Plan=s 
deficiencies. Finally, the court ordered an award of attorneys= fees to Arizona Water Company as the prevailing 
party. Based on its ruling, the superior court did not reach the question of whether ADWR may properly include 
CAP water in evaluating whether or not a municipal provider is in compliance with the GPCD program. 

Court of Appeals Decision. Both ADWR and the Arizona Water Company appealed the superior court decision. 
Not surprisingly, ADWR asserted that the GPCD program is consistent with the requirements of the Groundwater 
Code; is not arbitrary, capricious, contrary to law, or an abuse of discretion; and therefore, the decisions adopting the 
Second Management Plan and denying Arizona Water Company=s request for administrative review should be 
upheld. ADWR also requested that the court of appeals decide the issue of whether ADWR may properly include 
CAP water in implementing the GPCD program, even though the superior court did not rule on this issue. ADWR 



posited that a decision by the court of appeals was appropriate because the issue was a legal one that was raised and 
thoroughly briefed below. Both parties appealed the award of attorneys= fees. 

By a 2-1 majority opinion, the court of appeals decided that the central issue of the appeal was Awhether the 
legislature intended that . . . the Department should include in its management plans conservation measures to be 
employed by end users of groundwater.@ 73 P. 3d at 1271. After reviewing several provisions of the Groundwater 
Code, the court of appeals concluded that the legislature did intend that ADWR impose conservation requirements 
on end users and affirmed the decision of the superior court on that point. While acknowledging that the legislature 
did not expressly order inclusion of end-user conservation measures in ADWR=s management plans, the court 
interpreted the legislature=s intent as requiring such conservation measures. The court of appeals stated: 
 

[C]ommon sense dictates that if one is assigned the duty of conserving a limited resource like groundwater, 
one needs the authority, and must assume the corresponding responsibility, to manage the resource 
throughout its entire cycle, from extraction to transportation to consumption and even recharge. And if the 
manager is to obtain the desired conservation result, all those participating in the cycle must be managed 
directly in regard to their conservation responsibility, including the customer who uses the groundwater and 
not just the provider who extracts, transports and delivers it to him. 

 
73 P.3d at 1272. The majority of the court of appeals then affirmed the decision of the superior court and directed 
that ADWR devise appropriate conservation measures in its management plan that include the end users of water. 

The court of appeals refused to address the question of whether ADWR has the statutory authority to impose 
conservation requirements directly on municipal providers, or if the agency=s authority is limited to regulating the 
customers of municipal water providers. The court believed that Arizona Water Company had not squarely presented 
the question on appeal. The court noted, however, that the dissenting judge analyzed this issue and reached the 
conclusion that the legislature clearly intended that municipal water providers are to be regulated in management 
plans. Without ruling on the issue, the majority stated that they agreed with the dissenting judge on this point. 

The court of appeals agreed with ADWR that it was appropriate for the court to consider the question of 
whether ADWR may include the amount of CAP water delivered by a municipal water provider in determining the 
municipal provider=s compliance with its GPCD requirement. ADWR includes all sources of water in calculating 
GPCD compliance, except for effluent under some circumstances. Further, ADWR counts groundwater last, in a 
process called Astacking.@ Relying primarily on a prior appellate decision involving effluent deliveries, the court 
ruled that it was appropriate for ADWR to include CAP water in determining a water provider=s compliance with the 
GPCD program. 

Dissenting Opinion. One judge dissented from the majority=s opinion affirming the superior court=s decision on 
the question of whether management plans must include conservation requirements for end users. The dissenting 
judge agreed with the majority=s opinion on the issue of including CAP water in the calculation of GPCD 
compliance. 

As an initial matter, the dissent argued that the majority did not address a critical issue in the caseCwhether 
ADWR may regulate municipal water providers in its management plans. In the dissent=s view, regardless of 
whether ADWR must directly regulate end users in its management plans, Arizona Water Company must comply 
with the GPCD requirements of the Second Management Plan. Further, the dissent argued that the court should not 
set aside the GPCD program merely because Arizona Water Company has difficulty complying with its terms. If the 
water company needs changes to the program, it should go to the Arizona legislature and request such changes. In 
addition, the dissent opined that the difficulty Arizona Water Company has in meeting its GCPD requirement results 
from the company=s decision to serve water to new large non-residential customers and not from the Second 
Management Plan requirements themselves. 

On the issue of regulation of end users, the dissent argued that the Groundwater Code does not support the 
conclusion that end users must be regulated. Further, even if the Groundwater Code does support that conclusion, the 
dissent would not have invalidated the Second Management Plan because it fails to address end users. The dissent 
argued that the legislature authorized ADWR to develop management plans and conservation limitations. The court 
should give great weight to the department=s interpretation of the statutes and its own regulations. ADWR has 
interpreted the Groundwater Code as giving it the authority to regulate end users, but not the obligation to do so. In 
the dissent=s view, ADWR=s interpretation was reasonable, given the lack of specific statutory language requiring 
regulation of end users. 

Further, the dissent agreed with ADWR=s interpretation of the management plan statutes as giving the agency 
permission to regulate end users, but not the obligation to do so. After a lengthy administrative process, ADWR has 



chosen to regulate certain end users of water, but has declined to regulate most end users of water. In the absence of 
specific legislative language mandating the direct regulation of end users, the dissent argued that the court should not 
substitute its own view of sound water policy for that of ADWR. 
 
CALIFORNIA 
Ronald B. Robie, Reporter 
 
California Court of Appeal Rules on Allocation of Depleted Aquifer Storage Space 

In a major groundwater decision, Division 8 of the Court of Appeal, Second Appellate District, has held that the 
storage space underground is a Apublic resource@ and is not owned by the pumpers from the basin. In Central & West 
Basin Water Replenishment District v. Southern California Water Co., 109 Cal. App. 4th 891 (Cal. Ct. App. 2003), 
the court held that the plaintiff district had the authority to store water for conjunctive use and manage the storage 
space in a groundwater basin. 

This case involved the Central Basin in urban Southern California. The rights to water in the basin were 
adjudicated a number of years ago. Basin pumping is managed by a watermaster, the State Department of Water 
Resources. The issue before the court was a motion by several water right holders to modify the judgment 
adjudicating the basin to allocate the storage space in the basin proportionally among 148 water right holders. 
Approximately 645,000 acre-feet of storage space are available. 

The rights holders claimed the right to storage space was an element of their water rights established under the 
doctrine of Amutual prescription@ enunciated in City of Pasadena v. City of Alhambra, 33 Cal. 2d 908, 207 P.2d 17 
(1949). The court rejected this argument and held that the doctrine applies to the Ause@ of the water and not to the 
storage space. The court also rejected the proposition that Acommon sense@ suggests those with the right to pump 
have the right to the storage space. The court concluded Aextraction and storage are different physical processes@ and 
any hydrologic link is not sufficient to create a legal right. 

Finally, the court found the water replenishment district had the legal authority under California law to store 
water for conjunctive use and to manage the storage space. 
 
Authority of Bureau of Reclamation to Give Priority to Contractors with Preexisting Rights Upheld 

The Ninth Circuit Court of Appeals has upheld the right of the U.S. Bureau of Reclamation (BOR) to give 
priority during times of shortage to contractors with preexisting water rights. Westlands Water District v. United 
States, 337 F.3d 1092 (9th Cir. 2003). 

The massive Central Valley Project (CVP) involves a major redistribution of water supplies in the Central 
Valley. To make it work, many years ago BOR executed contracts with prior right holders (exchange contractors) 
who sold their rights to BOR which, in return, agreed to deliver substitute supplies to them through BOR facilities in 
lieu of their historic method of diversion. The BOR subsequently signed water supply contracts with other agencies, 
including Westlands, to receive water from the Project. 

In 1994 BOR water supplies were insufficient for all contractors= needs and BOR gave priority to the exchange 
contractors, resulting in substantial shortages to other contractors. One of these other contractors, Westlands, argued 
this violated the Westlands contract. The Ninth Circuit upheld the decision of U.S. District Judge Oliver W. Wanger, 
who granted summary judgment to BOR. 

The circuit court held that the exchange contractors= rights were riparian and pre-1914 appropriative rights under 
California law but for the purpose of the contract were treated as appropriative rights that were prior to BOR supply 
contracts. Westlands was entitled to water Asubject to vested rights,@ including those of the exchange contractors. 

The court also agreed with the district court that the exchange contractors were not subject to shortage 
provisions applicable to the San Luis Unit of the CVP, which supplies water to Westlands. 
 
Ninth Circuit Rejects Preemptive Strike on Proposed Contract Terms 

In California the U.S. Bureau of Reclamation (BOR) is in the process of renegotiating its long-term water 
contracts with many public agencies. During a public comment period the Natural Resources Defense Council 
(NRDC), an environmental group, submitted comments to BOR highly critical of the proposed contract terms. In a 
preemptive strike, one contractor, the Westlands Water District, brought a declaratory relief suit against NRDC to 
determine whether the proposed contract terms were lawful. 

The U.S. District Court for the Eastern District in Sacramento (Judge Lawrence Karlton) dismissed the 
complaint as not justiciable in Westlands Water District v. NRDC, 276 F. Supp. 2d 1046 (Cal. 2003) because the 
contracts have not been finalized or executed. 



The ruling was based on several principles. First it was not ripe for review since there had been no final agency 
action. A[A] federal court normally ought not resolve issues >involving contingent future events that may not occur as 
anticipated, or indeed may not occur at all.= @ Id. at 1052 (citing Clinton v. Acequia, Inc., 94 F.3d 568, 572 (9th 
Cir.1966)). 

Most importantly, the court held the suit should be dismissed pursuant to the Noerr-Pennington Doctrine 
Abecause it seeks to attack constitutionally-protected petitioning activity.@ Id. at 1053. Although this doctrine 
originated in antitrust cases, at least in the Ninth Circuit it is no longer limited to such cases. 
 
Court Holds That Oral Expression about Negotiating Posture Is Not a Final Agency Action 

In Del Puerto Water District v. U.S. Bureau of Reclamation, 271 F. Supp. 2d 1224 (E.D. Cal. 2003) (Oliver W. 
Wanger), another suit was dismissed as being prematurely brought. 

In this case, Del Puerto=s 1953 contract with BOR expired. It is operating under an interim contract while new 
long-term contracts are being renegotiated. Among the contracts being renegotiated are those of Westlands Water 
District, Santa Clara Valley Water District, and San Benito County Water District, all of which intervened in this 
case. These districts contracted with BOR after Del Puerto. 

Del Puerto=s suit sought an injunction to compel BOR to grant contract priority to Del Puerto over these other 
districts in negotiating the new contracts. Del Puerto also claimed a state water rights priority. Although there has 
been no final agency decision such as execution of a contract, Del Puerto argued that since BOR has said it will not 
consider a priority for Del Puerto in the negotiations that is a final agency decision. 

The court concluded, however, that no final agency action has occurred since an oral expression about 
negotiating posture is not a final agency decision, and the case was dismissed. 
 
Environmental Impact Report must Discuss Possible Curtailment of Imported Water 

California=s Russian River flows to the sea through Sonoma County. Part of the flow of the river is imported 
from the Eel River basin through a pipeline operated by the Pacific Gas and Electric Co. to generate power. The 
diversion from the Eel has had an adverse impact on fisheries of the Eel River. Currently, the Federal Energy 
Regulatory Commission (FERC) is considering proposals that could reduce imports to the Russian River from the 
Eel. 

The Sonoma County Water Agency pumps water from the Russian River to serve its rapidly growing area. It has 
proposed increasing its diversions from the Russian River. In Friends of the Eel River v. Sonoma County Water 
Agency, 108 Cal. App. 4th 859 (Cal. Ct. App. 2003), Division One of the Court of Appeal for the First Appellate 
District held that the agency=s environmental impact report (EIR) on the project was inadequate since it did not 
discuss the possible curtailment of imports to the Russian River. 

The agency argued such discussion would be Aspeculative.@ The California Environmental Quality Act (CEQA) 
Guidelines, however, require consideration of Apast, present, and probable future projects producing related or 
cumulative impacts.@ The court held that this required a discussion of the reduced diversions. 

The EIR discussion of alternatives was also held to be inadequate since it did not discuss alternatives to 
pumping from the Russian River in view of the possible reduction of flow into the river. 
 
COLORADO 
William A. Paddock, Reporter 
 
Initiation of Conditional Water Rights 

Vought v. Stucker Mesa Domestic Pipeline Co., 76 P.3d 906 (Colo. 2003), involves a dispute over appropriation 
dates for conditional water rights from small springs located on Vought=s land. As is normal for disputes of this type, 
the issues presented are whether the conditional appropriations were validly initiated, and whether the appropriations 
can and will be completed with reasonable diligence and within a reasonable time. 

Vought owns the land on which the springs are located. Stucker Mesa Domestic Pipeline Company (Company) 
holds an easement for its water pipeline across Vought=s property and provides domestic water to Vought and some 
20 other customers. The Company is water short. Apparently while inspecting its pipeline across Vought=s property, 
the Company noticed Agreen@ areas several hundred feet from the pipeline in an area recently cleared by a fire. Upon 
investigation, the Company located the springs and, after two subsequent visits to the site, filed a water rights 
application to include them in the Company=s water supply. Upon learning of the Company=s claim, Vought filed his 
own competing claim. 



The two issues of interest in this case are Vought=s claims (1) that the Company could not satisfy the Acan and 
will@ requirement because it does not have a legal right of access across Vought=s property to the springs; and (2) 
that the conditional water rights were invalid because they were initiated by trespass. 

As to the first issue, the court rejected Vought=s claim based upon the statutory private right of condemnation 
found in Colo. Rev. Stat. ' 37-86-102. The court held that the Company could acquire the necessary access to the 
springs by condemnation and therefore lack of access was not a fatal defect in the appropriation. 

As to the second issue, whether an appropriation can be initiated by trespass, the court did not decide the issue. 
Rather, it pointed out that the trial court had not found the Company to have trespassed. It further noted that the 
Company is a non-profit water supply company serving Vought, among others, which was acting in its customers= 
best interests when seeking additional water supplies. Finally, it pointed out that Vought would be compensated for 
any of his property interests required by the Company. Your reporter observes that if the court decided not to reach 
the trespass issue based on the trial court=s failure to find a trespass, then that is all that the court needed to say. The 
remaining discussion in the opinion simply obscures the basis for the decision. 
 
Applicability of the Rules of Civil Procedure to Water Right Adjudications/Attorneys= Fees 

In Groundwater Appropriators of the South Platte River Basin, Inc. (GASP) v. City of Boulder, 73 P.3d 22 
(Colo. 2003), the court examined the applicability of the Colorado Rules of Civil Procedure to Colorado=s special 
statutory proceedings for adjudication of water rights. The appeal arose out of applications for conditional water 
storage rights filed in 1995, 1996, and 1998 by GASP. The cases were consolidated and, prior to trial, GASP moved 
pursuant to Colo. R. Civ. P. 41(a)(2) to dismiss, with prejudice, its 1995 and 1996 applications. In response to a 
motion for partial summary judgment filed by GASP, the opposers filed a cross-motion seeking, inter alia, a 
mandatory injunction against all out-of-priority pumping of wells by GASP=s membership. (See Simpson v. Bijou 
Irrigation Co., 69 P.3d 50 (Colo. 2003) for further information on GASP.) The water judge granted GASP=s motion 
to dismiss but ordered it to pay a portion of the opposers= attorneys= fees and costs. The water judge also denied the 
opposers= request for a mandatory injunction, and this appeal followed. 

Water right adjudications in Colorado are special statutory proceedings. Accordingly, the Colorado Rules of 
Civil Procedure do not apply to the extent that they are inconsistent with or conflict with the procedure and practice 
provided by the statute. See Colo. R. Civ. P. 81(a). Thus, the questions that arise for the courts and the litigants are 
when and to what extent the Colorado Rules of Civil Procedure are applicable in a water right adjudication. 

In awarding attorneys= fees, the water judge relied upon the discretion afforded by Colo. R. Civ. P. 41(a)(2) to 
impose terms and conditions on voluntary dismissals. In American Water Development, Inc. v. City of Alamosa, 874 
P.2d 352 (Colo. 1994) (AWDI), the Colorado Supreme Court held that Colo. R. Civ. P. 41(a)(2) was not inconsistent 
with the special statutory procedures for adjudication of water rights, and upheld an award of attorneys= fees as a 
condition for dismissal of a water rights application without prejudice. Here, the court held that for all of the reasons 
it gave in AWDI for interpreting Rule 41(a)(2) to authorize an award of attorneys= fees for dismissal without 
prejudice, the rule could not be interpreted to authorize an award of attorneys= fees after a dismissal with prejudice. 
The court pointed out that the rules of res judicata apply to water rights adjudications and that, therefore, a dismissal 
with prejudice operates to resolve against the applicant any necessary facts pled in the application. And, since 
dismissal with prejudice bars the applicant from relitigating the same claim later, the applicant acquires no advantage 
for which attorneys= fees are the Aquid pro quo@ when the dismissal is without prejudice. 

Turning to the opposers= request for an injunction, the court pointed out that Rule 81(a) provides that the 
Colorado Rules of Civil Procedure are inapplicable to the extent they conflict with special statutory proceedings. 
Thus, the court rejected the opposers= claim that the injunctive relief was in the nature of a counterclaim that 
survived dismissal under Rule 41(a)(2). Instead, the court found that the request was fundamentally at odds with the 
narrowly-defined issues addressed by the water rights adjudication procedure, holding that the role of the Colorado 
Rules of Civil Procedure in special statutory proceedings such as these was not to expand the scope of the water 
matters that could be litigated in a water rights adjudication. The opposers= claim, if granted, would permit a broad 
expansion of matters that could be litigated in this type of special statutory proceeding. Since the issues the opposers 
sought to litigate were well beyond the scope of the special statutory procedure and were in conflict with that 
procedure, the court affirmed the denial of the request for an injunction. 

 
Intent to Abandon an Absolute Water Right 

In Colorado, abandonment of a water right occurs when its owner ceases using the water right and intends to 
relinquish the water right permanently. Due to the difficulty of proving intent to abandon a water right, a prolonged 
period of non-use gives rise to a rebuttable presumption of abandonment. In East Twin Lakes Ditches & Water 



Works, Inc. v. Board of County Commissioners, 76 P.3d 918 (Colo. 2003), the Colorado Supreme Court was faced 
with the question of how much deference to give to the water judge=s finding of no intent to abandon a water right. 
Stated another way, the court had to decide if the trial court correctly concluded that the Board of County 
Commissioners had successfully rebutted the presumption of abandonment arising from nearly 30 years of non-use 
of a water right. By a 4-3 decision, the court affirmed the trial court=s finding of no abandonment. 

An investment company in 1972 purchased the Derry Ditch No. 1 and the land historically irrigated by it with 
the intent of reselling both for residential development. The hoped-for development never occurred and, in 1998, 
Lake County bought the land and water right. In the intervening 26 years, the investment company and its lessees 
made sporadic attempts to use the ditch, but all were unsuccessful due to the high seepage loss that prevented the 
water from reaching the irrigated lands. When the investment company was advised that the only way it could use 
the water right would be to line the ditch, it declined to do so. After trial, the water judge concluded that neither the 
investment company nor its successor Lake County intended to abandon the water right. 

The majority opinion frames the issue to be decided in terms of the standard of review. It held that the 
abandonment of a water right is a factual matter that is entrusted to the sound discretion of the trial court, and that 
the trial court=s decision would not be overturned on appeal unless the evidence is wholly insufficient to support the 
decision. Based upon this highly deferential standard of review, the majority found the evidence sufficient to support 
the trial court=s ruling and therefore affirmed its finding of no abandonment. 

The dissent argued that the evidence was not sufficient to overcome what it characterized as the strong 
presumption of abandonment arising from the prolonged non-use of the water right. The dissent would have found 
the investment company=s decision not to invest the funds required to repair the ditch as conclusive proof of intent to 
abandon the water right. 

In your reporter=s view, the difference between the majority and the dissent appears to lie in the dissent=s greater 
willingness to re-weigh the evidence on appeal. Colorado, however, has never been a forfeiture state where non-use 
of a water right for a specified period terminates the water right and, therefore, intent must be determined to abandon 
a water right. In this case, the majority came down squarely in support of leaving that determination to the trier of 
fact. 

Your reporter also observes that much of the energy in the dissent seems to arise from the fact that the 
investment company held the land and water rights for resale. The dissent asserts that it was manifest that the 
investment company held the water rights for Aspeculation.@ The traditional antispeculation doctrine has been applied 
to deny conditional water rights grounded on no interest beyond desire to obtain water for sale and the chilling effect 
such conditional decrees would have on development of water resources by those who have need and use for the 
water. See, e.g., Colo. River Water Conservation Dist. v. Vidler Tunnel Water Co., 197 Colo. 413, 594 P.2d 566 
(1979). Yet, there is nothing in Colorado law that prohibits the owner of a vested absolute water right from holding 
the water right for sale to others. And, during any period of non-use, junior appropriators receive the water not used 
by the senior water right. Thus, all other things being equal, the holding of an absolute water right for Aspeculative@ 
resale provides no apparent basis to apply a different standard of proof of intent to abandon. 
 
The Anti-Speculation Doctrine and Determinations of Rights to Groundwater in the Denver Basin Aquifers 
Located in a Designated Groundwater Basin 

In Colorado Ground Water Commission v. North Kiowa Bijou Groundwater Management District, 77 P.3d 62 
(Colo. 2003), the district court was called upon to decide (1) the constitutionality of the procedure for determining 
rights to groundwater in the Denver Basin aquifers located in a designated groundwater basin; (2) whether such a 
determination could be made before filing for a well permit; and (3) whether the application had to be first submitted 
to the local groundwater management district. The appeal presented, but did not require the court to decide, whether 
the Aanti-speculation doctrine@ applicable to conditional appropriative water rights also applied to water allocated on 
the basis of land ownership. Nevertheless, the court decided the issue and held that the Aanti-speculation doctrine@ 
applies to determinations of rights to groundwater in the Denver Basin aquifers located within a designated 
groundwater basin. 

In this case, the applicant, Bradbury, invoked Colo. Rev. Stat. ' 37-90-107(7)(c) to obtain a determination of its 
rights to groundwater in the Denver Basin aquifers underlying its land located in the North Kiowa Bijou Designated 
Groundwater Basin. Groundwater in the Denver Basin aquifers is allocated on the basis of land ownership. Colo. 
Rev. Stat. '' 37-90-107(7)(a), 37-90-137(4). Permits to use this groundwater are based upon a 100-year aquifer life, 
which effectively permits an average annual withdrawal of 1% of the water in the aquifer underlying the land. Colo. 
Rev. Stat. ' 37-90-137(4). This is a controlled rate of mining of water from not self-replenishing aquifers. 



Only the overlying landowner or those with the landowner=s consent may use and may obtain a determination of 
rights to groundwater in the Denver Basin aquifers. This statutory scheme creates an inchoate statutory right to the 
groundwater of the overlying landowner. See 77 P.3d at 80; Bayou Land Co. v. Talley, 924 P.2d 136 (Colo. 1996). 
The inchoate right becomes a vested right upon issuance of a well permit or either a judicial decree (land outside of 
designated groundwater basins) or an administrative determination of water rights (land inside of designated 
groundwater basins). Tally, 924 P.2d 136. Once the rights are vested, they may not be taken away by changes to the 
law. Id. 

In this case, Bradbury sought a determination of its rights to groundwater in the Denver Basin aquifers 
underlying its land. The North Kiowa Bijou Groundwater Management District objected on the grounds that the 
district=s rules required Bradbury=s application to first be submitted to the district and that the antispeculation 
doctrine applied to the application. The district=s objections were presented to a hearing officer who ruled that the 
application did not have to be submitted to the district. After a hearing at which the district presented no evidence, 
the hearing officer held that the anti-speculation doctrine applied and that Bradbury had proven the application was 
not speculative. 

The district appealed the decision to the Groundwater Commission. The commission ruled that the application 
did not have to be sent to the district and, regardless of whether the anti-speculation doctrine applied to 
determinations under Colo. Rev. Stat. ' 37-90-107(7), Bradbury=s application was not speculative. The district then 
appealed to the district court. 

The district court granted partial summary judgment upholding the constitutionality of Colo. Rev. Stat. ' 37-90-
107(7). The court also ruled that the groundwater commission, not the district, had the sole statutory authority to 
make determinations of water rights under Colo. Rev. Stat. ' 37-90-107(7). Relying upon the parties= stipulation that 
evidence on speculation presented to the hearing officer would be the only evidence on that issue, the court ruled 
that the anti-speculation doctrine applied and that the application was not speculative. 

In a subsequent order, the court reversed, in part, its prior orders and concluded that Colo. Rev. Stat. ' 37-90-
107(7) granted the commission the authority only to determine the quantity of water underlying Bradbury=s land, but 
not to make a determination of water use rights. Instead, the court ruled that water use rights could only be 
determined when Bradbury filed for a well permit. The appeal followed. 

On appeal, the Colorado Supreme Court readily disposed of the district=s constitutional challenge based upon the 
established law that the Colorado General Assembly has plenary control over all waters that are not waters of the 
natural stream. See, e.g., Colorado v. Southwestern Colo. Water Conservation District, 671 P.2d 1294 (Colo. 1983). 
Likewise, the court readily disposed of the district=s claim that the application was required to be submitted to the 
district. Pursuant to Colo. Rev. Stat. ' 37-90-130, a management district=s authority only attaches after well permits 
have been issued. 

The more perplexing aspect of the court=s decision is its determination that the Aanti-speculation@ doctrine 
applies to groundwater in the Denver Basin aquifers located within a designated groundwater basin. It reached this 
conclusion based upon a single sentence out of Colo. Rev. Stat. ' 37-90-102(2) that states: ATo continue the 
development of nontributary ground water resources consonant with conservation shall be the policy of this state.@ 
What your reporter finds striking about this opinion is the court=s detailed discussion of the nature of the Denver 
Basin aquifers, the impact of withdrawals on stream flows, and other essentially factual matters, all in the complete 
absence of a factual record on which to base its statements. In addition, the court assumed, but did not explain, how 
its application of the anti-speculation doctrine would further the policy of water conservation. 

The dissenting opinion joined in the court=s resolution of the first two issues but criticized the extensive dictum 
in the court=s opinion concerning both law and fact as unnecessary and improper. The dissent pointed out that the 
court=s ruling on the anti-speculation doctrine was wholly unnecessary because the trial court had found the 
application was not speculative. Moreover, the dissent argued that the Aanti-speculation@ doctrine was developed as a 
judicial gloss on the beneficial use requirement for water subject to appropriation by anyone. See, e.g., Jaeger v. 
Colo. Ground Water Commission, 746 P.2d 515 (Colo. 1987). Since Denver Basin aquifer groundwater is allocated 
based upon land ownership, not appropriation or the modified doctrine of appropriation applicable to other types of 
designated groundwater, the very reason for the anti-speculation doctrine did not apply. The dissent also pointed out 
that quite apart from not interfering with other potential appropriators, the law does not require beneficial use of such 
groundwater before obtaining a determination of use rights to groundwater from the Denver Basin aquifers. Thus, 
the dissent would have resolved the appeal without reaching the anti-speculation question. 

Your reporter believes that the dissent had the better of the argument on the Aanti-speculation@ doctrine. At its 
root, the Aanti-speculation@ doctrine is designed to promote timely development rather than inhibit the development 
of water resources. Accordingly, the majority decision to apply the Aanti-speculation@ doctrine really does nothing to 



promote conservation of groundwater. At most, the court=s decision will delay the date on which the inchoate 
statutory water rights are converted to vested water rights. Yet, absent a change in the statutes governing the 
allocation and allowed rate of use of this groundwater, this delay will not result in the conservation of groundwater. 
 
NEVADA 
Ross E. de Lipkau, Reporter 
 
Ninth Circuit Decides Federal Court Has No Jurisdiction in Dispute Over Administration of Water Rights 

State Engineer v. South Fork Band of the Te-Moak Tribe, 339 F.3d 804 (9th Cir. 2003) started in the Sixth 
Judicial District Court of the State of Nevada (Lovelock, Pershing County). The State Engineer originally brought 
the action against the Te-Moak Tribe based upon a contempt of court proceeding. The Humboldt River Decree was 
issued in 1931 and amended in 1935. The Tribe acquired real property and appurtenant water rights from non-Indian 
decreed water right holders in 1937 and 1942. The Tribe paid State Engineer Water Master assessments, as did the 
other multitude of decreed water right holders of the Humboldt River Decree. In March of 1998, the Tribe entered a 
resolution stating that the Water Commissioner, an employee of the Nevada State Engineer=s Office would not be 
allowed on the Tribal property, and the Tribe would not pay the water assessment of approximately $2,700. The 
Water Commissioner was handcuffed and escorted off the tribal property by tribal police. 

The Sixth Judicial District Court held a hearing on the State Engineer=s order to show cause and issued an order 
allowing the Tribe 14 days within which to comply with his order. The Tribe filed a motion to vacate the district 
court order upon grounds that the United States was not joined as an indispensable party. The State Engineer joined 
the United States, and the United States removed the action to the U.S. District Court. The federal district court 
ruling entered by Judge Reed stated that the federal court has concurrent jurisdiction with the state district court to 
hear the matter. Thus, at this stage in the proceeding both the state and federal courts claimed jurisdiction. This 
problem was partly resolved when the federal court held that it would abstain and remanded the action to the state 
court. All parties appealed. The United States and the Tribe challenged the abstention ruling, while the state claimed 
the federal court should have dismissed the action for lack of jurisdiction. 

The Ninth Circuit began the jurisdictional inquiry with the removal statute, 28 U.S.C. ' 1442(a)(1), but noted 
that the statute cannot support jurisdiction in the face of a specific jurisdictional bar found elsewhere. The court then 
stated that the most obvious jurisdictional hurdle is the Aancient and oft-repeated . . . doctrine of prior exclusive 
jurisdictionCthat when a court of competent jurisdiction has obtained possession, custody, or control of particular 
property, that possession may not be disturbed by any other court.@ 339 F.3d at 810 (citations omitted). The court 
said that this doctrine is not a Amere discretionary abstention rule@ but is a Amandatory jurisdictional limitation.@ Id. 

The court observed that the doctrine had been applied in the water right context, citing United States v. Alpine 
Land & Reservoir Co., 174 F.3d 1007 (9th Cir. 1999), in which the court held that a federal court had exclusive 
jurisdiction over the administration of water rights originally decreed in federal court. The court said that the only 
difference between Alpine and the present case is that in the present case it was a Nevada state court that entered the 
original decree and a federal district court that was about to interfere with its administration. The court held that the 
legal principles are identical in both cases and that the doctrine of prior exclusive jurisdiction precludes the exercise 
of jurisdiction by the federal court. 

The court next rejected federal and tribal arguments that the doctrine is not applicable because contempt actions 
are in personam rather than in rem. The court, noting that there can be no serious dispute that the contempt action 
was brought to enforce a decree over a resCthe Humboldt RiverClabeled the action Aquasi in rem@ and held the 
doctrine fully applicable. 

Next, the court turned to the federal argument that Colorado River Water Conservation District v. United States, 
424 U.S. 800 (1976), gives state and federal courts concurrent jurisdiction over water rights disputes. Colorado 
River involved the McCarran Amendment, 43 U.S.C. ' 666(a), which waives the sovereign immunity of the United 
States in suits of general adjudication of water rights and suits for administration of such rights. Although the 
Humboldt River Decree was entered into in 1935 and the McCarran Amendment was enacted in 1952, the court held 
the Amendment applicable to the Humboldt Decree. The court concluded that because retroactive application of the 
Amendment would not Aalter liability under the applicable substantive law,@ it would not be impermissibly 
retroactive to apply the Amendment to the Decree. 339 F.3d at 812 (citation omitted). Examining its language, the 
court also concluded that there are indications Congress intended the Amendment to be applied retroactively. Thus, 
the court held, Athe McCarran Amendment waives the United States= immunity from suit, not only for the 
administration of water rights acquired after the statute=s enactment, but also for the administration of water rights 
acquired before the law came into effect.@ Id. at 813. 



Finally, the court examined the effect of the McCarran Amendment on the doctrine of prior exclusive 
jurisdiction. The court rejected the argument that Colorado River supplies a ready answer, noting that Colorado 
River involved a question of adjudication and here the question is one of administration. Colorado River, the court 
said, Astands for the unremarkable proposition that, before a res has been seized, both federal and state courts enjoy 
concurrent jurisdiction and may commence proceedings to decide questions about the allocation of water rights . . . 
[but] [t]he mere fact that state and federal courts are initially vested with coequal authority does not mean that more 
than one court can actually adjudicateCmuch less administerCdecrees over the same res.@ Id. Finding Colorado 
River inapposite, the court took a Afresh look@ at the statute. 

The court began its Afresh look@ with the axiom that statutes are presumed not to disturb the common law 
Aunless the language of a statute be clear and explicit for this purpose.@ Id. at 814 (citation omitted). Noting that the 
doctrine of prior exclusive jurisdiction predates our dual federal-state court system, the court said it presumed that 
when Congress used the phrase Athe court having jurisdiction@ in the Amendment it knew and adopted Athe cluster of 
ideas that were attached@ to those words, including mandatory limitations on the exercise of a court=s jurisdiction. Id. 
(citations omitted). The court concluded, Awe cannot impute to Congress an intent to repeal, sub silentio, this deeply-
rooted legal principle. We therefore reject any suggestion that the McCarran Amendment repealed the doctrine of 
prior exclusive jurisdiction and hold, instead, that the Amendment affirmed that longstanding jurisdictional 
limitation.@ Id. (citations omitted). 

The Ninth Circuit affirmed the District court=s order remanding the case to state court, Abut on the grounds that 
the court lacks jurisdiction, not as a matter of abstention.@ In other words, where a state court originally entered a 
decree in a suit for the general adjudication of water rights, the court concluded that the federal courts do not have 
jurisdiction whether the decree became final before or after the enactment of the McCarran Amendment. 
 
Ninth Circuit Renders Another Decision on Carson River 

United States v. Alpine Land & Reservoir Co., 340 F.3d 903 (9th Cir. 2003), is yet another in a seemingly 
endless supply of Ninth Circuit Court decisions involving the Carson River. The original federal district court 
decision was rendered in 1980, with multiple district court and Ninth Circuit decisions following. The instant action, 
known as AAlpine VI,@ represents an appeal from a district court judgment upholding a State Engineer=s ruling 
approving various applications to change the place of use and denying others. 

The principal dispute in Alpine VI involves Aintrafarm transfers@ that resulted when farmers used water rights 
appurtenant to certain lands to irrigate other lands within their farms without formal approval. The farmers, of 
course, claimed that the changes in place of use were approved by the federal government, the Truckee Carson 
Irrigation District (TCID), and the State Engineer. Further, the farmers claimed they did not know they owned the 
water rights until 1983. 

In order to rectify the problem, a multitude of farmers filed applications with the State Engineer to change the 
place of use. The United States and Pyramid Lake Paiute Tribe protested some of the applications, claiming 
forfeiture or abandonment of rights that were utilized on the Awrong piece of land.@ The Tribe would receive the 
benefit of all abandoned or forfeited water. 

The Ninth Circuit Court affirmed in part, reversed in part, and remanded the matter to the district court or the 
State Engineer: (1) to determine Awhether the Tribe has shown non-use by clear and convincing evidence and, if so, 
whether the applicant took steps to transfer rights during the period of non-use, but was thwarted by the government 
or by TCID in his or her efforts,@ 340 F.3d at 925; and (2), when ruling on abandonment, to determine Aif the 
applicant made continuous use of the water right and attempted unsuccessfully to file for a change in the place of 
use, or at least inquired about the possibility of a transfer and was told by the government or TCID that such a 
transfer was not permitted.@ Id. The Ninth Circuit Court reversed the district court=s ruling Ato the extent that it 
upheld the Engineer=s determination that the use of land for on-farm, dirt-lined supply ditches established the 
beneficial use of irrigation water on the land covered by the ditches.@ Id. at 925-26. 

The Ninth Circuit also ruled or reaffirmed that: (1) clear and convincing evidence is required to prove that a 
water right has been forfeited or abandoned; (2) intrafarm transfers (i.e, contiguous lands owned by the same 
individual or entity) do not qualify for a Ablanket equitable exemption@ from forfeiture and abandonment, but 
equitable relief may be appropriate on a case-by-case basis; (3) the State Engineer must apply a clear and convincing 
standard in evaluating evidence of abandonment and forfeiture with respect to each individual parcel; and (4) pre-
1913 priority water rights may be lost only by abandonment, while rights initiated subsequent to 1913 may be lost by 
forfeiture. 
 



Legislation 
The Nevada legislature finally concluded. Like most other states, Nevada is undergoing a budget crunch. The 

session which ended in July 2003 was very contentious, the regular session being followed by two special sessions, 
and a Supreme Court ruling that overturned a recently enacted constitutional amendment requiring a 2/3 vote of both 
houses of the legislature to increase taxes. Those acts relating to water rights are as follows: 

(1) Chapter 505, Statutes of Nevada 2003 (1976), involves amendment to Nev. Rev. Stat. '' 533.040 and .503. 
This is an attempt by the legislature to again preclude the State Engineer from granting stock water permits or 
certificates of appropriation to the BLM or Forest Service. A prior legislative attempt to achieve the same result was 
overturned by the Nevada Supreme Court in United States v. State Engineer, 117 Nev. 585, 27 P.3d 51 (2001). 

Nev. Rev. Stat. ' 533.503 as amended provides that the State Engineer shall not issue a permit to appropriate 
water for the purpose of watering livestock unless: 
 

The applicant . . . owns, leases, or otherwise possesses a legal or proprietary interest in the livestock . . . . 
The forage serving the beneficial use of the water to be appropriated is not encumbered by an adjudicated 
grazing preference . . . for the benefit of a person other than the applicant . . . [and] the lack of encumbrance 
. . . is demonstrated by reasonable means, including, without limitation, evidence of a valid grazing permit, 
other than a temporary grazing permit, that is issued by the appropriate governmental entity to the applicant 
for the permit. 

 
The amended statute places identical restrictions on the issuance of a certificate of appropriation by the State 
Engineer. Apparently, the drafters of the bill believe that the problems raised by the Nevada Supreme Court in 
United States v. State Engineer, 27 P.3d 51 (2001), have been cured. Litigation is certain to follow. 

(2) Chapter 474, Statutes of Nevada 2003 (S.B. 336), codified at Nev. Rev. Stat. ' 533.370, provides that the 
State Engineer may postpone action on applications to appropriate water for municipal use, contrary to the general 
requirement that the State Engineer take action within one year after the final date for filing a protest to an 
application. Postponed applications remain valid until the State Engineer acts. This change merely clarifies what has 
been the longstanding policy of the State Engineer. 

The statute also amends Nev. Rev. Stat. ' 533.386 regarding assignment of water right ownership. Assignments 
as currently undertaken at the State Engineer=s Office literally take years to complete. The amendment provides that 
a notice by the State Engineer confirming an assignment must include Awithout limitation, a statement indicating that 
neither the confirmation of the report of conveyance nor the report of conveyance . . . guarantees that: (a) the water 
right is in good standing with the office of the State Engineer; or (b) the amount of water referenced in the notice or 
in the report of conveyance is the actual amount of water that a person is entitled to use. . . .@ The new provision 
makes no sense whatsoever, as the new owner of the right must again write the State Engineer and inquire whether 
the water right is in good standing and what amount of water the owner is entitled to use. 

(3) Chapter 122, Statutes of Nevada 2003 (A.B. 403), amending Nev. Rev. Stat. ' 534.090, involves forfeiture 
of certificated groundwater rights. The current law allows a holder of a certificated right to file applications with the 
State Engineer for the purpose of extending the five-year period of forfeiture. The State Engineer is directed to 
consider certain reasons for non-use. The amendment adds a new reason: AAny prolonged period in which 
precipitation in the basin where the water right is located is below the average for that basin or in which indices that 
measure soil moisture show that a deficit in soil moisture has occurred in that basin; . . . .@ It is somewhat 
questionable whether a prolonged drought has much effect on whether or not a groundwater holder pumps his well. 
 
NEW MEXICO 
Tim De Young, Reporter 
 
Tenth Circuit Decision Requiring Water for Silvery Minnow Provokes Strong Reaction in Western Water 
Community 

Not since the infamous snail darter has a tiny fish grabbed so many headlines and caused such hand wringing. 
Although receiving less press coverage than the Klamath farmers= bucket brigade, a recent decision by the Tenth 
Circuit Court of Appeals in the ongoing litigation over the Rio Grande Silvery Minnow has provoked a surprisingly 
strong reaction in the western water community ensuring that the little fish will be on the menu of court dockets, 
legislative agendas, and water industry programs for at least the foreseeable future. In the June 12, 2003 decision, a 
2-1 majority affirmed the district court=s 2002 decision that the U.S. Bureau of Reclamation (BOR) retained 
sufficient discretion over its river management and operations in the Middle Rio Grande not only to require BOR to 



consult under section 7(a)(2) of the Endangered Species Act, but also to reduce deliveries of water from the San Juan 
Chama Project (SJP) if necessary for the protection of the Silvery Minnow. Rio Grande Silvery Minnow v. Keys, 333 
F.3d 1109 (10th Cir. 2003). 

Controversy over the protection of endangered species is neither new nor surprising but, according to a wide 
range of government officials, the Tenth Circuit=s decision goes too far by apparently holding that reclamation 
repayment contracts negotiated several decades ago constitute a Afederal action@ for purposes of compliance with the 
Endangered Species Act (ESA). Critics have lambasted the decision claiming that the court has disregarded the plain 
terms of the contracts, misused the ESA to disregard state water law, and retroactively applied the ESA in direct 
violation of Supreme Court precedent. Several states and high profile water districts have filed amici briefs seeking 
en banc review, and legislation has been introduced by members of New Mexico=s congressional delegation. The 
Silvery Minnow (a named plaintiff in the case), through its environmental organization representatives, claims the 
decision has been misinterpreted and is carefully crafted to address a very complex situation. 
Is The Tenth Circuit Decision AJust Plain Wrong@? 

In a strongly worded dissenting opinion, Judge Paul Kelly concludes: 
 

This case has enormous significance. Although the contracts at issue establish certain bilateral rights and 
duties, the court=s interpretation renders the contracts somewhat illusory because the BOR will have 
discretion to modify those rights and duties, thereby rendering uncertain the parties= settled contractual 
expectations. 

 
Id. at 1157. The response by both parties and non-parties to the litigation following the announcement of the 
decision clearly supports Judge Kelly=s views at least to the extent that significance can be measured by controversy. 
The reaction stems from the fact that the majority decision arguably relies on a fairly standard, if not boilerplate, 
contract provision that allows BOR the right to reduce deliveries whenever there are shortages due to drought or 
Aother causes.@ Although the Tenth Circuit decision presents a detailed recitation of key prior decisions in the case 
and a thorough analysis of the reclamation contracts at issue, controversy also has arisen related to whether BOR=s 
ongoing implementation of reclamation contracts constitutes a Afederal action@ triggering ESA consultation. 

Picking up on this point, Judge Kelly=s dissent criticizes the majority opinion=s apparent ruling that the BOR=s 
negotiation of contracts in the late 1950s and early 1960s constitutes a present agency action. Id. at 1144. Reading 
the decision as violating the government=s duty to honor its contracts, the Kelly opinion has been a clarion call to 
both the litigants and a wide range of public officials. 

Members of New Mexico=s congressional delegation quickly moved to enact legislative provisions to address 
the decision. On July 18, 2003, the House of Representatives approved a rider to H.R. 2754, the Energy and Water 
Appropriations Bill, offered by Representative Heather Wilson (R-NM), prohibiting expenditures to release water 
from either the SJP or the Middle Rio Grande Project for the purpose of complying with the ESA. Congressman 
Wilson explained: 
 

We should not be ordering agencies to breach contracts on water deliveries that have existed for 40 years. 
These agencies have no water rights. They did not buy this water. If the courts can order this, they can order 
anybody who has bought a bottle of water at the Circle K or at Sam=s Club to walk down to any river in this 
country and pour it in. 

 
8 Endangered Species and Wetlands Report at 1 (July/August 2003), available at www.eswr.com/frontpages/ 
julaug03.pdf. In the Senate, Senator Pete Domenici introduced a rider to S.1424, the Energy and Water Projects 
Appropriation Act, to permanently prohibit use of SJP water to meet ESA requirements absent a voluntary lease or 
sale. Moreover, Domenici=s rider finds that compliance with a new biological opinion issued March 17, 2003, fully 
meets all ESA requirements on the Middle Rio Grande. On September 16, 2003, the companion House measure, 
H.R. 2754 with the S. 1424 rider incorporated, passed the Senate 92-0. See http://Domenici.senate.gov. H.R. 2754 is 
now in conference committee. Clearly, New Mexico leaders are frustrated by the fact that providing significant 
instream flows to protect the minnow, especially in times of drought, will undermine New Mexico=s longstanding 
plans to use water diverted from the San Juan RiverCconstituting part of New Mexico=s entitlement to the Colorado 
RiverCfor municipal and irrigation purposes in the populous Rio Grande Valley. 

BOR Commissioner John W. Keyes quickly issued a press release stating BOR=s belief that the Tenth Circuit 
Court opinion is Ajust plain wrong@ and constitutes a major setback to the collaborative process that BOR had 
worked so hard to develop to help the Silvery Minnow not only survive but recover. See  www.usbr.gov/main/news/ 



news_releases/news_2003/2003-6-13.html. New Mexico Governor Bill Richardson subsequently called off ongoing 
settlement negotiations pending the outcome of the legislation and a decision on pending motions for 
reconsideration. 

Not only has each of the defendants filed a motion for en banc reconsideration, amici briefs have been filed by 
attorney generals from seven western states (Idaho, Colorado, Kansas, Nebraska, Nevada, Utah, and Wyoming), the 
National Water Resource Association, and several high-profile special water districts: the Central Arizona Water 
Conservation District, the Imperial Irrigation District, the Metropolitan Water District, the Arizona Power Authority, 
the Southern Nevada Water User Authority, the Klamath Water Users= Association, and the Northern Colorado 
Water Conservancy District. These entities have been concerned probably because their constituents also receive 
project water pursuant to reclamation contracts with similar shortage and fish and wildlife benefit provisions. 

On the other side, the original plaintiff consortium of environmental groups (Defenders of Wildlife, Forest 
Guardians, National Audubon Society, New Mexico Audubon Council, Sierra Club, and Southwest Environmental 
Center) have received support from additional environmental groups (National Wildlife Federation, Trout Unlimited, 
and Desert Fishes Council) but seem to be outnumbered in both resources and public support. Their Avictory@ in 
district court, now affirmed by the Tenth Circuit, may prevent meaningful settlement negotiations, at least for the 
time being. 

On September 17, 2003, the plaintiffs, as directed by the court, responded to the numerous motions for en banc 
reconsideration. Consequently, briefing is now complete and the parties await action by the Tenth Circuit. 
Substantively, the plaintiffs claim that the defendants and amici have misinterpreted the decision. The majority 
opinion, in their view, does not hold that the ESA abrogates federal water contracts nor does the majority find that 
the ESA provides an independent source of governmental authority. Moreover, the majority ruling is not simply 
based on common reclamation contract provisions but instead is based on Aparticulars of this case that cannot be 
replicated elsewhere.@ According to the plaintiffs, the Afederal action@ triggering ESA consultation is the 
implementation of the water contracts. Plaintiffs emphasize that BOR not only had previously conceded that it had 
discretion over the operation and maintenance of the SJP and Middle Rio Grande Projects and therefore consulted 
with the U.S. Fish & Wildlife Service pursuant to the ESA, it had also taken the position in the Klamath litigation 
that a similar shortages provision gave it discretion to reduce deliveries. 

Pursuant to Federal Rule of Appellate Procedure 35(a)(1) and Tenth Circuit Rule 35.1(A), rehearing en banc is 
an extraordinary remedy that is Anot favored.@ However, an en banc hearing will be granted if en banc consideration 
is necessary Ato secure or maintain uniformity of the court=s decisions@ or the case involves a Aquestion of 
exceptional importance.@ Id. In light of the strong reaction to the opinion, the plaintiffs= claim that the decision is not 
of Aexceptional importance@ may not be persuasive. Using the Kelly dissent as a roadmap, movants argue that the 
court=s decision is a departure from established precedent in several respects. Regardless of whether en banc review 
is granted, the litigation will continue because there are pending counterclaims and, on March 17, 2003, BOR issued 
a new biological opinion that has not yet been challenged or subjected to judicial review. Citing the new biological 
opinion, the plaintiffs argue that the issues have been rendered moot. On October 1, 2003, the Tenth Circuit ordered 
additional briefing on that issue. 
When Does the Bureau of Reclamation Have Discretion to Reduce Deliveries of Project Water? 

Pursuant to section 7 of the ESA, federal agencies are only required to consult with the U.S. Fish & Wildlife 
Service for Aactions in which there is discretionary Federal involvement or control.@ 16 U.S.C. ' 1536; 50 C.F.R. 
' 402.03. The key issue addressed in the Silvery Minnow decision is whether BOR has discretion under its contracts 
with municipalities and the Middle 
Rio Grande Conservancy District in the San Juan and Middle Rio Grande Projects to reduce deliveries from 
federally-owned and operated water storage facilities. The Ninth Circuit Court of Appeals previously ruled that BOR 
does have discretion when renewing reclamation contracts in light of project-authorizing legislation. See, e.g., 
O=Neill v. United States, 50 F.3d 677 (9th Cir. 1995) and Natural Resources Defense Council v. Houston, 146 F.3d 
1118 (9th Cir. 1998). But no court, prior to this decision, had held that BOR had discretionary authority with respect 
to ongoing contracts. 

To put the Tenth Circuit Court=s June 12, 2003, decision in the context of the law of the case, the district court 
had rejected a new biological opinion issued in September 2002 and instead instituted its own flow requirements to 
protect the endangered minnow and ordered compensation to any SJP contractor whose project water deliveries were 
taken. All of the defendants appealed the decision and, on October 2, 2002, the Tenth Circuit stayed implementation 
pending review. 

Apparently, the Tenth Circuit=s decision was not easy to reach. Each of the three judges issued a separate 
opinion with Senior Circuit Judge Porfilo writing the majority opinion, Judge Seymour writing a concurring opinion, 



and Judge Kelly writing a dissent. Throughout a seven-page introduction, the majority, not unlike District Court 
Judge James A. Parker, expresses its frustration over the prolonged history of the litigation and the perceived failure 
of the parties to craft a meaningful solution. ABrinkmanship precipitated either through inadvertence or design best 
characterizes the history of the litigation now before us.@ Silvery Minnow, 333 F.3d at 1115. Perhaps in an effort to 
establish the defendants= culpability, the court complains that despite the fact that the Silvery Minnow was 
designated as an endangered species in 1994, its critical habitat was not designated until 1999, and not before 
extensive litigation. Id. at 1116, citing Forest Guardians v. Babbitt, 174 F.3d 1178, 1193 (10th Cir. 1999) (holding 
Secretary of the Interior violated non-discretionary duty by failing to designate critical habitat by March 1, 1995); 
Middle Rio Grande Conservancy District v. Babbitt, 206 F. Supp. 2d 1156, 1170 (D.N.M. 2000) (critical habitat 
designation held arbitrary and capricious); Middle Rio Grande Conservancy District v. Norton, 294 F.3d 1220, 1225 
(10th Cir. 2002) (Fish & Wildlife Service compliance marked by massive delays and inadequate decisionmaking; 
preparation of environmental impact statement required). The majority frankly admits it is Apiqued@ by BOR=s failure 
to reinitiate consultations while delivering Anearly all@ contracted water despite the severe drought in 2002. 333 F.3d 
at 1119. 

After this extensive prologue, the majority observes that the interpretation of the San Juan Chama Project 
repayment contracts constitutes the Aheart of the case.@ Id. at 1121. Rather than finding anything peculiar or 
particular about the San Juan Chama Project, its legislative history, or the particular contracts at issue, the majority 
instead focuses upon the standard water shortages clause commonly found in reclamation contracts which exculpates 
BOR from liability when it reduces water deliveries to contractors in the event of a shortage of water available from 
the storage complex due to Adrouth or other causes.@ Id. at 1124. This clause and, in particular, the Aother causes@ 
language, according to the majority, provides BOR discretion to reduce deliveries for instream flows to benefit 
endangered species. Id. 

In the court below and on appeal, SJP contractors such as the City of Albuquerque argued strenuously that 
pursuant to the same contracts, they had fully paid for a Apermanent@ and Aex clusive@ right to use and dispose of its 
water through direct diversions or as offsets to groundwater pumping. Both the City and BOR, the parties to the 
contract, argued that BOR had no discretion to change or ignore contractual obligations. Id. at 1127. Judge Kelly=s 
dissent as well as several of the motions for reconsideration question the right of a court to disregard the parties= 
interpretations of contracts in favor of an interpretation favored by the plaintiffs who are neither parties to nor third-
party beneficiaries of any of the reclamation contracts. Nevertheless, the majority focuses its search on bases for 
BOR discretion while summarily dismissing these arguments. In addition to the shortages clause, the majority holds 
that the ESA supplements or amends the SJP contracts based on language in the contracts that requires BOR to pay 
for costs attributable to fish and wildlife benefits. AThese clauses, taken together, established that BOR retained the 
discretion to determine the >available water.= @ Id. at 1129. 

In her concurring opinion, Judge Seymour writes only to expand upon the majority=s reliance on the doctrine of 
unmistakable terms whereby the court imposed the burden on BOR to show how Congress intended to limit its 
sovereign authority to enact subsequent legislation that Afigures into the interpretation of these contracts.@ Id. at 
1128. In her view, even if the water contracts did not expressly reserve discretion to BOR to reduce water deliveries, 
the application of the doctrine creates a presumption that the contracts are subject to subsequent legislation, like the 
ESA, unless an express provision unmistakably states otherwise. Judge Seymour=s concurrence also attempts to 
directly respond to the dissenting opinion. See, e.g., id. at 1139, fn.1 (claiming that the dissent refuses to recognize 
that pursuant to the doctrine of unmistakable terms, the United States retains its sovereign authority to alter 
contractual obligations.) 

To be fair, the dissent seems designed to not only address the legal issues but also to characterize the majority 
decision as ripe for reconsideration. See, e.g., id. at 1157-58 (stating majority opinion is in Aconsiderable tension 
with Supreme Court authority (and the Reclamation Act, 43 U.S.C. '' 372, 383)@ which recognizes Athat the federal 
government generally must respect state-law water rights and lacks any inherent right in water originating in or 
flowing through federal property.@). The dissent emphasizes the ESA does not require federal agencies to ensure a 
species is never jeopardized but only requires government to ensure that its proposed actions are not likely to 
jeopardize a listed species when the agency retains discretion. 333 F.3d at 1143. The dissent also notes that the 
district court=s order that the government must compensate contractors conflicts with the government=s reliance on 
the non-liability shortage provision as well as the requirement that any claims for compensation in excess of $10,000 
must be brought in the U.S. Court of Claims. Id. Like the majority, the dissent focuses upon the SJP contractual 
provisions to determine whether BOR has discretion. The dissent finds that because the shortage provisions are 
Aexculpatory, defensive provisions,@ to interpret them as affirmative grants of discretion Adoes violence to their 
language and intent.@ Id. at 1150. 



Picking up on the dissent=s view that BOR=s past actions in negotiating and executing reclamation contracts at 
issue cannot constitute present agency action, amici argue that the retroactive application of the ESA violates the 
Supreme Court=s holding in TVA v. Hill, 437 U.S. 153 (1978). Moreover, several amici and the appellants argue that 
the unmistakable terms doctrine was not at issue because the ESA is not a subsequent exercise of authority by the 
sovereign. Several appellants also argue that the majority opinion effectively overrules Jicarilla Apache Tribe v. 
United States, 657 F.2d 1126 (10th Cir. 1981) in its reinterpretation of the San Juan Chama Project and, in particular, 
the prior rulings that fish and wildlife benefits are only incidental to the project purposes. Several appellants and 
amici also argue that the majority opinion misapplies the doctrine of unmistakable terms announced in United States 
v. Winstar Corp., 518 U.S. 839 (1996). 

In its motion for rehearing, the Middle Rio Grande Conservancy District (MRGCD) takes a slightly different 
tack by arguing that the majority decision in effect creates a first-priority federal reserved water right preempting 
longstanding deference to state water law: AThe panel holds that if the BOR has been historically involved in a water 
project, it was the intent of Congress under the ESA that the BOR possess a federal water right to leave water in the 
stream and prevent senior water users from diverting it.@ Appellant MRGCD=s Petition for Rehearing En Banc at 4 
(filed Aug. 11, 2003). Several appellants including the MRGCD support Judge Kelly=s prediction that the case will 
allow the United States to modify contractual rights and duties by subsequently-enacted legislation. An issue of such 
importance, they argue, should not be left adjudicated on the basis of a panel decision containing three opinions, 
including one that affirms the district court on grounds not relied upon by the lower court or addressed by the parties. 

In its response, the plaintiffs argue that the majority decision is limited to the particular facts of this case and 
does not conflict with established authority. Moreover, the plaintiffs contend that subsequent events are 
fundamentally changing the case under review as evidenced by the new biological opinion, the legislation pending in 
Congress that will address whether the SJP water can be used for ESA purposes, and the fact that the district court=s 
2002 injunction, which never took effect, terminates at the end of the 2003 irrigation season. 

Whether en banc review will be granted is anxiously awaited. Regardless, subsequent appeals are likely and 
other parts of the case are proceeding in district court. Any plaintiff that can cause such furor should be respected, 
especially when it is a two-inch long minnow. 

Editor=s Note: This reporter=s law firm represents the City of Albuquerque in the above-described litigation. 
 
OREGON 
David E. Filippi, Reporter 
 
Appellate Court Rules on Whether Pre-Transfer Nonuse May Forfeit Post-Transfer Instream Rights 

The Oregon Court of Appeals recently held that once the Oregon Water Resources Department (OWRD) issues 
instream water right certificates as a result of water right transfers from irrigation uses, the new instream water right 
certificates cannot be challenged on the basis of forfeiture for pre-transfer periods of nonuse of the irrigation rights. 
In Kerivan v. Water Resources Commission, 188 Or. App. 491, 72 P.3d 659 (2003), the Oregon Water Trust 
submitted three applications to transfer irrigation water rights to instream use on the Sucker River in Josephine 
County, Oregon. The irrigation rights held priority dates reaching as far back as 1867. Pursuant to Oregon transfer 
statutes, OWRD published notice of the applications in local newspapers and, after failing to receive any protests 
within the statutorily prescribed periods, approved the applications, cancelled the irrigation rights, and issued new 
instream water rights certificates in January 1999. In September 1999, junior water right holders on the Sucker River 
presented affidavits to OWRD alleging that the pre-transfer irrigation rights had been forfeited because of nonuse for 
five or more years, and petitioned OWRD to initiate cancellation proceedings for the new instream rights. OWRD 
refused, stating the petitioners sought cancellation of water rights that had already been cancelled as a result of the 
transfer to instream use. 

The junior users filed an action in circuit court, seeking (1) judicial review to compel OWRD to initiate 
cancellation proceedings, and (2) a declaratory judgment that would require OWRD to do so. Specifically, the junior 
users relied on Or. Rev. Stat. ' 540.631, which requires OWRD to institute cancellation proceedings whenever 
evidence is submitted that a water right has been forfeited by nonuse. The junior users further argued that forfeitures 
and transfers are distinct proceedings, that the forfeiture statutes themselves do not preclude post-transfer 
consideration of nonuse, and that because they were not Ainjured@ by the transfer itself, they could not have properly 
brought a protest alleging forfeiture in the course of the transfer proceedings. The trial court dismissed the judicial 
review claim because of failure to state a claim upon which relief may be granted and dismissed the declaratory 
judgment claim for lack of subject matter jurisdiction. 



The junior users appealed, and the Oregon Court of Appeals affirmed the circuit court=s decision. First, the court 
found that the appellants could have alleged injury by the proposed transfers, and therefore could have raised the 
forfeiture issue according to statutory protest procedures before OWRD completed the transfers. The more difficult 
question, wrote the court, was whether forfeiture could only be raised before the irrigation rights were cancelled, the 
transfers were completed, and the instream certificates were issued. The court stated that Or. Rev. Stat. ' 537.270, 
which establishes the Aconclusive finality of water rights certificates,@ answered the issue and precluded any post-
transfer forfeiture claims based upon periods of nonuse that occurred before the instream certificates were issued. 

Second, the court declined to address the declaratory judgment claim. The court stated that it lacked subject 
matter jurisdiction to grant declaratory relief if another, exclusive remedy existed. In this case, the court found that 
the relevant judicial review statute provided an exclusive remedy. 
 
Recent Changes in Oregon Administrative Rules 

License Requirements for the Construction and Monitoring of Water Supply Wells. In a move designed to 
provide greater protection of groundwater resources, the Oregon legislature recently established ongoing educational 
requirements for anyone licensed to construct or monitor groundwater supply wells. Or. Rev. Stat. ' 537.765. The 
Oregon Water Resources Department (OWRD) has been charged with oversight of well construction since passage 
of the Ground Water Act in 1955. Or. Rev. Stat. ' 537.747. Previously, well constructors could renew a license 
through payment of a fee. The new rules are designed to ensure a high level of competence in all areas of water 
resources management. 

A newly established Well Constructors Continuing Education Committee (the Committee) is charged with 
administration of the new program. Or. Admin. Rules ' 690-205-0035. The Committee will maintain a list of 
approved courses and assign continuing education credits (CECs). A minimum of 14 CECs must be acquired during 
each licensing period. Or. Admin. Rules ' 690-205-0045. At least two credits must come from a course in Oregon 
water resources law. Diverse training is ensured by establishing a maximum number of CECs that can be obtained 
from safety and first-aid courses, including classes in CPR and treatment of hazardous materials. A separate 
provision outlines the procedure for receiving credit for courses taken without prior approval. Or. Admin. Rules 
' 690-205-0110. 

A licensee who fails to complete the educational requirements, or to provide documentation of completion, will 
risk having his or her license revoked. The licensee may then have to comply with the more rigorous requirements 
for a new water supply well constructor license. Or. Admin. Rules ' 690-205-0055. To obtain a new license, an 
applicant must complete a written examination and provide evidence of at least 52 weeks of relevant experience over 
the course of the last three years. Or. Admin. Rules ' 690-205-0020. 

Water Right Transfer and Cancellation Rules. Oregon administrative rules governing the transfer of water rights 
have also been updated. The central principle governing water right transfers remains unchanged: the Department 
will not allow changes if they would cause injury to an existing water right. Or. Rev. Stat. '' 540.510-540.580. The 
new rules modify the procedure for review of transfer applications, provide for expedited review of water right 
transfers in times of drought, and streamline the approval process for injurious point of diversion transfers when all 
interested parties consent to the modification. 

Upon receipt of a completed transfer application, the Department must solicit public comment on the proposal. 
Or. Admin. Rules ' 690-380-4000. Interested parties, including local government agencies, have at least 30 days to 
comment on the proposed transfer of water rights. The Department will then issue a preliminary determination of 
whether the water right transfer should be approved or rejected. Or. Admin. Rules ' 690-380-4010. The Department 
will consider the applicant=s ability to take full advantage of the requested right and the effect of the transfer on other 
water users. Id. The Department can condition approval on modifications to the proposal, but if the proposed transfer 
is rejected, the basis for rejection must be articulated. Id. If a protest to the preliminary determination is filed, a 
contested case must be initiated. Or. Admin. Rules ' 690-380-4200. 

The new rules also expedite the Department=s review of proposed water right substitutions. Or. Admin. Rules 
' 690-380-2330. During periods of drought, water right holders often seek to substitute their primary surface water 
rights with supplemental groundwater rights. The Department must determine whether the substitution will adversely 
affect other right holders. Id. The Department must provide notice and accept public comment. If a protest is filed, a 
hearing will be conducted. The Department must resolve the issue and approve or deny the substitution no later than 
90 days after the initial request is filed. Id. 

When a water right holder seeks to modify a point of diversion, he or she often will seek approval from injured 
parties in an effort to expedite the approval process. The Department may approve injurious transfers when the 
applicant files an affidavit from each interested party consenting to a change in the point of diversion. Or. Admin. 



Rules ' 690-380-5030. A notarized affidavit from each injured party must include a statement that the party 
understands the effect on his or her water right and consents to the proposed change nonetheless. Or. Admin. Rules 
' 690-380-5040. A separate rule governs a request for consent to injury to an instream water right. Or. Admin. Rules 
' 690-380-5050. In that event, the Department will seek comment from the agency that requested the instream water 
right. The general notice and hearing requirements still apply. Id. 
 
SOUTH DAKOTA 
Diane Best & John H. Davidson, Reporters 
 
Missouri River Litigation Continues 

Management of the flows of the Missouri River by the U.S. Army Corps of Engineers continues to be the focus 
of litigation. Lawsuits were filed against the Corps in the spring of 2002 by the States of North Dakota, South 
Dakota, Montana, and Nebraska, as described in detail in Vol. XXXV, No. 2 (2002), at 16, of this Newsletter. 

As that Newsletter explains, the upstream states of North Dakota, South Dakota, and Montana each sought and 
received injunctions against the Corps, asserting that the Corps has operated the river to favor downstream barge 
traffic over upstream recreation, fish, and wildlife. The Corps was enjoined from making large releases from four 
mainstem reservoirs during spawning season for rainbow smelt and walleye. Nebraska filed suit against the Corps 
seeking to continue downstream flows and was granted an injunction ordering the Corps to adhere to minimum 
navigation flows in the 1979 Master Manual and Operating Plan. 

Then, the Lower Brule Sioux Tribe and the Crow Creek Sioux Tribe sued the Corps. Lower Brule Sioux Tribe v. 
Rumsfeld, No. 02-3014 (D.S.D. filed May 21, 2002). They tried to prevent the Corps from Aexposing and damaging 
culturally sensitive Indian areas, destroying forage and game fish spawn, and hindering irrigation and drinking water 
access by releasing excess amounts of water.@ Id. The South Dakota District Court denied this request as moot due to 
the expiration of the previous state injunctions. Lower Brule, No. 02-3014 (D.S.D. June 3, 2002) (order entered). 

The Corps filed an appeal with the Eighth Circuit Court of Appeals and also asked the court to stay the 
injunctions issued in South Dakota, North Dakota, and Nebraska until the appeal was completed. South Dakota v. 
Ubbelohde, No. 02-2187 (8th Cir. appeal filed May 10, 2002); Nebraska v. Ubbelohde, No. 02- 2191 (8th Cir. 
appeal filed May 22, 2002); North Dakota v. Ubbelohde, No. 02-2305 (8th Cir. appeal filed May 14, 2002). The 
Eighth Circuit granted the stay and heard the appeal. 

In the Eighth Circuit appeal the Corps asserted that management of Missouri River water levels is Acommitted to 
agency discretion by Congress@ and is not subject to judicial review. Consolidated Brief of Federal Defendants at 16, 
South Dakota v. Ubbelohde (8th Cir. 2002) (No. 02-2187). The basis for this argument is that Congress did not set 
forth standards or Alaw to apply@ for judicial review. Id. at 23-33. 

The Eighth Circuit held that the Flood Control Act of 1944 does provide Alaw to apply,@ in that it establishes a 
balance between flood control, navigation, recreation, and other interests. South Dakota v. Ubbelohde, 330 F.3d 
1014, 1026 (8th Cir. 2003). Continuing, the court also concluded that the existing Master Manual, which was never 
promulgated as an administrative rule, nonetheless A. . . sets out substantive requirements and its language and 
context indicate that it was intended to bind the Corps=s discretion.@ 330 F.3d at 1027. The court thus left in place the 
Nebraska injunction that requires the Corps to apply the Master Manual. Further appellate review is pending in the 
form of petitions for a hearing en banc. 

The Multi District Litigation. In 2003 another round of litigation began. Mo-Ark, Ergon Asphalt, and other 
downstream barge interests filed suit against the upstream states and against the Corps and the Fish and Wildlife 
Service. Blaske Marine v. Norton, No. 03-00142 (D. Neb. filed Apr. 10, 2003). They seek additional flows 
downstream. Then, two environmental groups, American Rivers and Environmental Defense, filed suit against the 
Corps asserting that it had violated the Endangered Species Act. American Rivers v. U.S. Army Corps of Engineers, 
No. 03-241, (D.D.C. filed Feb. 13, 2003). North Dakota filed another suit against the Corps claiming that it had 
violated the Clean Water Act. North Dakota v. U.S. Army Corps of Engineers, No. 03-50 (D.N.D. filed Apr. 2003). 

In the American Rivers lawsuit, the District Court for the District of Columbia found that the Corps had violated 
the Endangered Species Act. American Rivers, No. 03-241 (D.D.C. July 14, 2003) (order entered). Judge Gladys 
Kessler held that three species (the least tern, piping plover, and pallid sturgeon) would face irreparable harm if the 
Corps was not prevented from releasing waters downstream to support barge traffic at the level it had planned for the 
summer of 2003. Id. 

The Corps claimed that the District of Columbia decision conflicted with the 2002 decision issued by the 
Nebraska District Court. The Nebraska District Court decision had been appealed to the Eighth Circuit, so the Corps 
approached the Eighth Circuit Court of Appeals to resolve the conflict. The Eighth Circuit ruled that the 2002 stay 



against the Nebraska injunction remained in effect because the appellate decision had not become completely final 
(mandate had not been issued). Accordingly, there were no conflicting orders in place. Id. South Dakota v. 
Ubbelohde, No. 02-2185 (8th Cir. July 25, 2003) (order entered). 

Immediately after the Eighth Circuit ruled, the U.S. Judicial Panel on Multi District Litigation accepted 
jurisdiction over the matter and assigned the entire series of Missouri River cases to Judge Magnuson of Minnesota. 
See www.jpml.uscourts.gov/Pending_MDLs/Miscellaneous/MDL-1555/mdl-1555.html. Releases were curtailed for 
a period in August 2003. The series of cases is now pending before Judge Magnuson. 
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SILVERY MINNOW GETS WINTER 
VACATION: TENTH CIRCUIT VACATES 

OPINION REQUIRING FISH FLOWS 
(Tim De Young, New Mexico Reporter) 

On January 5, 2004, the same Tenth Circuit Court of Appeals 
panel that had issued a controversial opinion on June 12, 2003, 
vacated its prior opinion on its own initiative, finding that the 
appeal should be dismissed as moot. Rio Grande Silvery Minnow 
v. Keys, Nos. 02-2254, 02-2295, 02-2255, 02-2304, 02-2267, 
2004 WL 25310 ( I 0th Cir. Jan. 5, 2004). As reported in the last 
issue of this Newsletter, the court's prior opinion provoked a 
strong reaction not only by the defendants, but also by several 
western states and high profile water districts. Petitions for re
hearing en bane were filed along with several amici curiae briefs, 
both in support and in opposition to the June 12, 2003, opinion. 

Pleadings filed by the Silvery Minnow's attorneys suggested 
that the appeal had been mooted by events occurring after the 
entry of the opinion. After requesting further briefing, the panel 
concluded the appeal should be dismissed and the panel opinion 
vacated. The June 12, 2003, opinion had upheld an injunction 
issued by the district court mandating the Bureau ofReclamation 
(Reclamation) to provide sufficient flows of water during 2002 
and 2003. Most of the controversy ensued because Reclamation 
was ordered to reduce contract deliveries under the San Juan
Chama Project and/or the Middle Rio Grande Project, and/or re
strict diversions by the Middle Rio Grande Conservancy District. 
Because sufficient flows were available in both 2002 and 2003, 
the panel held all provisions of the injunction had either been met 
or were never invoked. 

The federal government conceded in supplemental briefing 
that the injunction not only was moot but did not meet the limited 
exception to the mootness doctrine for disputes capable ofrepe
tition, yet evading review. Consequently, the question that 
provoked so much controversy, whether Reclamation has discre
tion to use fully committed and fully paid-for imported project 
water for endangered species purposes, remains unanswered. The 
panel notes that if the district court's conclusion that the Bureau 
of Reclamation in fact has discretion under the contracts is em
bodied in a final order, then any such final order by the district 
court will be subject to appellate review. 

continued on page 2 

TEXAS COURT HOLDS CITY CANNOT 
DIVERT DISCHARGED EFFLUENT 

WITHOUT APPROPRIATION PERMIT 
(Bruce Wasinger, Texas Reporter) 

In City of San Marcos v. Texas Commission on Environ
mental Quality, No. 03-02-00724-CV, 2004 WL 35541 (Tex. 
App.-Austin Jan. 8, 2004), the court of appeals held that the 
City of San Marcos did not retain ownership over its wastewater 
effluent after discharging it into a state watercourse and thus 
could not divert water at a downstream location without an ap
propriation permit. In overruling a motion for rehearing en bane, 
the court of appeals withdrew its prior opinion and judgment is
sued on August 29, 2003. See 2003 WL 22024663 (Tex. App.
Austin). 

The appellee Texas Commission on Environmental Quality 
(TCEQ or Commission) accepted an administrative law judge's 
(ALJ) proposal for decision (PFD) to grant the appellant City of 
San Marcos (City) a permit to convey discharged wastewater ef
fluent in the San Marcos River and to divert water from the river 
at a point approximately three miles downstream from the dis
charge point. The TCEQ imposed certain limiting conditions on 
the permit in a fmal order. Appellants San Marcos River Foun
dation and Dr. Jack Fairchild (collectively, Foundation) sought 
judicial review ofTCEQ's final order, as well as an interim order, 
in state district court. The City sought judicial review ofthe final 
order's imposition oflimiting conditions on the pennit. The state 
district court affirmed TCEQ' s orders in all respects. On appeal, 
the Foundation argued that the state district court erred because 
no legal authority pennits the City to divert state water without 
an approved appropriative right. In the alternative, the Founda
tion argued that the Edwards Aquifer Authority Act nullified 
TCEQ's authority to grant the pennit in the first place. The City 
asserted various grounds for challenging the special conditions 
imposed on the permit. The court of appeals concluded that there 
was no common-law right by which the City can retain ownership 
over its wastewater effluent after discharging it into a state water
course and reversed the state district court and rendered judg
ment for the Foundation. 

Background. The City obtains its municipal water supply 
from wells drilled into a groundwater formation known as the 
Edwards Aquifer. In 1995, the City submitted to TCEQ an ap-

continued on page 2 
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SIL VERY MINNOW 
(continued from page 1) 

The panel found that the most significant factor causing the 
mootness of the appeal was favorable climatic conditions, rather 
than an act of Congress which the court found to be "merely in
cidental to the issue ofmootness." The court conceded in a foot
note that the Energy and Water Development Appropriations Act 
of2004, Pub. L. No. 108-137, § 208(a), 117 Stat. 1827 (Dec. 1, 
2003) prohibits the Secretary of the Interior from using any funds 
appropriated for the current fiscal year to "restrict, reduce or 
reallocate any water stored in Heron Reservoir or delivered pur
suant to San Juan-Chama Project contracts ... to meet the re
quirements of the Endangered Species Act." Silvery Minnow, 
2004 WL 25310, at *5. The footnote concedes that this Act 
"also" makes moot further proceedings in the Tenth Circuit. 
Curiously, no mention is made of the fact that during both 2002 
and 2003, Reclamation continued to acquire significant amounts 
of project water to augment flows as the result of sales from 
willing contractors. 

Unlike the federal government, the State ofNew Mexico and 
other parties argued that the issue of whether Reclamation has 
discretion or authority to alter delivery of water under the con
tracts needed to be resolved. The court disagreed: "The State 
confuses the potential for the resurgence of the issue of govern
mental discretion in the district court with whether the appeal is 
moot." Id. at *4. Interestingly, the Tenth Circuit vacated its opinion 
but ruled that the district court should determine whether it should 
vacate its own injunctive order. Currently, the district court has 
solicited input from the parties with respect to whether there are 
unresolved issues that remain to be tried. 

Editor's Note: This reporter's law firm represents the 
City of Albuquerque in the reported case. The views ex
pressed in this article are those of the author only. 

DISCHARGED EFFLUENT 
(continued from page 1) 

plication for a permitto use the bed and banks of the San Marcos 
River to convey treated sewage effluent, created by the City's 
municipal use of groundwater from the Edwards Aquifer, from 
the discharge point at the City's wastewater treatment plant to a 
downstream diversion point The City sought to divert an amount 
of water slightly less than the volume of sewage effluent it had 
discharged. The diverted water would be transported to a new 
water treatment plant, where it would be treated to drinking water 
standards and then returned to the City's potable water supply 
system. According to the City, it embarked on this reuse project 
"in order to facilitate the City's efforts to reduce its dependence 
on the Edwards Aquifer." San Marcos, 2004 WL 35541, at *I. 

Tex. Water Code Ann. § 11.12 l requires that no person may 
appropriate or divert state water without first obtaining a permit 
from TCEQ to make the appropriation. The City's application 
did not seek such an appropriation permit because, as TCEQ 
stated when it issued notice of the City's application later that 
year, "all of the water to be conveyed and used is the city's 
private water." 2004 WL 35541, at *l. 

After notice of the application was published, a number of 
affected downstream property owners notified TCEQ that they 
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opposed the City's reuse project for a variety of reasons, pri
marily because it would reduce the flow of the river. Requesting 
a hearing, the Foundation opposed the assumption that the water 
to be diverted would be the City's private water. 

The Commission referred the City's application to the State 
Office of Administrative Hearings (SOAH) for a hearing on the 
merits. One of the principal issues for determination was whether 
the City would be diverting its private water or state water, The 
ALJ submitted a certified question and a recommendation for 
disposition to TCEQ, in which it recognized that the "most cru
cial issue in determining the nature of the case is defining the 
legal character of the City's wastewater after it is discharged into 
the San Marcos River." Id. at *2. 

In response to the ALJ's certified question, TCEQ issued an 
interim order on July 2, 1998. TCEQ concluded that it possessed 
the authority to determine the legal character of the water at issue 
and then determined that the City's discharged effluent remained 
its private groundwater. TCEQ also concluded that, if the ALJ 
proposed that TCEQ approve the City's application, the approval 
should contain special conditions based on factual determinations 
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regarding historical and future discharge rates, transportation 
measurements, diversion rates, and other conditions designed to 
protect downstream water rights as well as environmental uses. 
Following an evidentiary hearing on remand, the ALJ submitted 
a PFD recommending that the City's application be granted, sub
ject to appropriate conditions, "based upon the City's 'historical' 
discharges of effluent, to protect downstream water rights and 
environmental uses of the river." Id. TCEQ accepted the PFD 
and issued a final order granting the permit on May 11, 1999. 

The Foundation and the City sued TCEQ, seeking judicial 
review of the final order. The state district court affirmed TCEQ' s 
final order in all respects and to the extent not subsumed by the 
final order, the interim order. 

Discussion. It is important to note that in 1997 while the 
City's application was pending before the ALJ, the Texas legis
lature passed the comprehensive statewide water plan known as 
Senate Bill 1. See Act of June 1, 1997, 75th Leg., Reg. Sess., 
ch. 1010, 1997 Tex. Gen. Laws 3610 (codified throughout the 
Texas Water Code). It contained several key provisions on the 
deliverance of water down banks and beds, including one that 
provides for the type of reuse project developed by the City in 
this case. 

All parties agreed, however, that Senate Bill 1 did not have 
any effect on the City's application because of its grandfather 
clause. Section 2. l 8(b) of Senate Bill I states that the article "does 
not apply to an application for an interbasin transfer or reuse 
project using privately owned groundwater received and pending 
before March 2, 1997. Any subsequent renewals of such appli
cations shall be subject to the provisions of this Act." ( emphasis 
added). 

Because all parties agreed that Senate Bill I had no bearing 
on whether TCEQ properly granted the City's application, the 
question for the court of appeals was whether TCEQ properly 
relied on pre-1997 law as its basis to grant the permit. Did TCEQ 
correctly conclude that the City's discharged effluent remains pri
vate groundwater that can be diverted without an appropriation 
permit? 

Texas has long recognized that a landowner can assert ab
solute ownership over groundwater by drilling a water well and 
capturing it. The Texas Supreme Court adopted the rule of cap
ture for groundwater in Houston & Texas Central R. Co. v. East, 
98 Tex.146, 81 S.W.279(Tex.1904). Theonlyexpresscommon
law limitations on the rule are that "the owner may not mali
ciously take water for the sole purpose of injuring his neighbor, 
or wantonly and willfully waste it." City of Corpus Christi v. City 
of Pleasanton, 154 Tex. 289,276 S.W.2d 798,801 (Tex. 1955). 
The Texas Supreme Court later recognized an exception to the 
rule for a landowner's negligence that proximately causes the 
subsidence of another's land. See Friendswood Development Co. 
v. Smith-Southwest Industries, Inc., 576 S.W.2d 21, 30 (Tex. 
1978). As recently as 1999, the rule of capture was reaffirmed by 
the Texas Supreme Court. See Sipriano v. Great Spring Waters 
of America, Inc., 1 S.W.3d 75 (Tex. 1999). 

Texas law categorizes surface water into one of two general 
types: diffuse surface water and water in a watercourse. Dome/ 
v. City of Georgetown, 6 S.W.3d 349,353 (Tex. App.-Austin 
1999, pet. denied). Diffuse surface water belongs to the owner of 
the land on which it gathers, so long as it remains on that land 
prior to its passage into a natural watercourse. Id.; see Turner v. 
Big Lake Oil Co., 128 Tex. 155, 96 S.W.2d 221, 228 (Tex. 
1936)). By contrast, water in a watercourse is the property of the 

state, held in trust for the public. See Tex. Water Code Ann. 
§ 11.02 l(a). The right to use state water may be acquired by ob
taining a permit from TCEQ to make an appropriation. See Tex. 
Water Code Ann. §§ 11.022, 11.121. There is no statutory au
thority speaking directly to whether private, groundwater-derived 
effluent, once discharged into a watercourse, becomes part of the 
normal flow and thus state water subject to regulated appropria
tion. 

The City and TCEQ argued that the rule of capture clearly 
includes the right to convey captured groundwater down a state 
watercourse to the diversion point. This conclusion has two as
sumptions: (1) the City's effluent in fact derives from private 
groundwater, and (2) when any particular effluent is discharged 
at a given time the City then intends to reuse the effluent. The 
Foundation did not dispute that the effluent was derived from the 
City's private groundwater, but the Foundation argued that the 
City's intent to reuse its effluent was a false assumption. 

According to the court of appeals, the City was seeking to 
transport its effluent, which is foreign to the water found in the 
waterway. The court reasoned that although the effluent is ground
water-derived, it was no longer groundwater. In addition, the City 
did not seek to divert its effluent out of the stream but rather a 
mixture of its effluent and natural stream water. 

TCEQ and the City argued that there is no principled dis
tinction between transporting captured groundwater to its place 
ofuse, and transporting groundwater-derived effluent to its place 
of reuse, because in both instances there is an expressed intent 
not to abandon the groundwater at the moment of discharge into 
the state watercourse. It is undisputed that, once captured and 
reduced to possession, the groundwater became the City's ex
clusive property, with all the rights incident to it that one might 
have as to any other species of property. Consequently, TCEQ 
and the City argued that the groundwater-derived effluent re
mained the City's property unless it expressed an intent to aban
don it. The court of appeals disagreed. 

The Foundation argued that intent does not trump physical 
reality in water law. The Foundation argued that the City in this 
case was flowing its previously-used groundwater into a river 
essentially for "cleaning" purposes. Once the effluent is permit
ted to flow into the stream, it intermingles with the waters of the 
stream and loses its distinctive characteristics. Thus, the quality 
of water being diverted was better and more suitable for use than 
the quality of effluent at the discharge point, and the City was not 
so much seeking to transport the effluent as it was seeking to use 
the river as a preliminary "treatment barrier." 

The court of appeals found that it was clear from the record 
that the City's reuse project depended on mixing its effluent with 
the spring-fed waters of the San Marcos River. TCEQ and the 
City responded that the City's manner of using the river in this 
case had no bearing on whether the City should be permitted to 
divert the approximate quantity of water that it put into the river 
because water is fungible. They argued that the legal character of 
the City's groundwater did not automatically change from private 
property to state-owned water upon discharge into the river. 

The court of appeals found that while continuing to adhere 
to the proposition that water is a fungible commodity, the City's 
reuse project belied its position that its ejjluent was freely ex
changeable with the water flowing in the San Marcos River. The 
City acknowledged that its plan was not viable unless the effluent 
adequately mixed with the river water while flowing downstream. 
The court of appeals stated that, although the effluent had been 
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treated prior to discharge in accordance with state standards, it 
was undisputed that it was "municipal waste" which the Texas 
Water Code defines as "waterborne liquid, gaseous, or solid sub
stances that result from any discharge from a publicly owned 
sewer system, treatment facility, or disposal system." See Tex. 
Water Code Ann. § 26.001(8). The Texas Water Code's defmi
tion of"water," on the other hand, included groundwater and sur
face water but made no mention of effluent or municipal waste. 
See Tex. Water Code Ann. § 26.001 (5). Thus, the court ofappeals 
concluded that the City's effluent was not fungible with the state's 
water in the San Marcos River. 

The court of appeals agreed with the City that to abandon its 
ownership rights over the effluent, the City must do so volun
tarily and intentionally; however, the court stated that abandon
ment need not be proved by express declaration, but may be 
inferred from the surrounding circumstances. Here, the design of 
the City's reuse project defeated the notion that the water the 
City intended to divert from the river for reuse was in fact the 
effluent that the City put into the river at the discharge point. The 
discharged effluent was not fungible with the water in the river. 
Instead, the City was seeking to remove an inseparable mixture 
of its effluent and state water while claiming continuous control 
of the entire amount of the effluent. At the same time, it was 
attempting to assert that an identical mixture of effluent and state 
water remains in the river as state water. By intentionally dis
charging its effluent into the river, where it eventually commingles 
with the state's water, the City effectively abandoned its control 
over the identifying characteristics ofits property. This physical 
reality suggests that the City was voluntarily and intentionally 
abandoning its ownership rights over the effluent. Only after the 
City abandoned its effluent did it seek to remove water from the 
San Marcos River. Despite the City's declaration of intent to reuse 
its effluent, the court of appeals' conclusion that the effluent was 
not fungible with the river water proved that the City's discharge 
of effluent into a state watercourse constituted abandonment as 
a matter of law. 

The court of appeals also held that unless the owner of dis
charged effluent can identify the location of the effluent in the 
watercourse-and divert it before it commingles with state 
water-it is presumed to become state water. This is a rebuttable 
presumption. 

The administrative record in this case reflected that for many 
years the City's discharged sewage effluent was a source of the 
"ordinary flow" of the river and therefore property of the state. 
The City's attempt to now re-characterize the effluent with a 
declaration of intent to reuse it cannot recompense for the City's 
inability to control it as it mixes and becomes indistinguishable 
from public waters. The City initially possessed the groundwater 
by capture and thus the City's common-law ownership rights de
pend on maintaining control over that migratory resource. But 
the non-fungibility of the effluent with state water in this case 
prevented the City from controlling the legal character of the ef
fluent after it was discharged into the San Marcos River. Thus, 
notwithstanding the City's stated intent not to abandon its effluent, 
the physical reality of the City's reuse project is that the effluent 
is abandoned to the public domain once the City discharged it 
into the San Marcos River where it is admittedly commingled 
and diluted by that state watercourse. 

The substantial rights of the Foundation were prejudiced 
because the riparian rights of its members would be affected by 
the City's unlawful diversion of water from the San Marcos 

River. As a result, the court of appeals had to reverse the judg
ment of the state district court and render judgment that the order 
of the TCEQ granting the permit be vacated. 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

CHALLENGE TO CALFED EIS UPHELD 

The Ninth Circuit Court of Appeals has held that farmers in 
California's Central Valley can challenge the adequacy of the 
Programmatic Environmental Impact Statement (EIS) for the 
CALFED Program of the federal Central Valley Project and the 
California State Water Project. Laub v. U.S. Dep 't of the Interior, 
342 F.3d 1080 (9th Cir. 2003). 

The district court in Fresno had dismissed the case as not 
ripe for review since no specific actions had been taken and there 
was no final agency action under the Administrative Procedure 
Act. The CALFED EIS identified a "Preferred Program Alter
native" that included conversion of agricultural lands to other 
uses, including wildlife habitat, levee improvements, and water 
storage. CALFED considered the EIS to be a final "long-term 
plan" outlining specific actions by both federal and state agencies 
to "fix" the Sacramento-San Joaquin Delta. The plaintiffs argued 
the EIS was inadequate since it did not consider: (1) reasonable 
alternatives to the conversion ofagricultural lands; and (2) direct, 
indirect, and cumulative impacts on agricultural resources. 

The court of appeals held that since an EIS had been pre
pared this was a "procedural" challenge to an allegedly inade
quate EIS and site-specific plans are not required. Thus, allega
tions that the EIS was not prepared in compliance with the 
National Environmental Policy Act (NEPA) was ripe for review. 
The case was similar to the challenge to a U.S. Forest Service 
EIS in Idaho Conservation League v. Mumma, 956 F.2d 1508 
(9th Cir. 1992). 

The CALFED EIS was a joint effort of the Department of 
the Interior and the State of California. The district court dis
missed the claims under the California Environmental Quality Act 
(CEQA) based on application of the Eleventh Amendment. It 
retained jurisdiction over the individual state defendants under 
the Ex Parle Young doctrine. 

Plaintiffs also challenged certain state acquisitions of land 
and water pursuant to the CALFED program. They argued they 
were sufficiently intertwined with the federal government's ac
tion to constitute a federal action. The Ninth Circuit held that the 
plaintiffs had made a sufficient showing that a fact-intensive 
analysis is required to make such a determination. Because the 
record was inadequate on this point, the matter was remanded to 
the district court. 

The court of appeals found the individual farmers had stand
ing to bring the action. Since the defendants only raised the issue 
of plaintiffs not being within the "zone of interests" for standing, 
this issue was waived but could be considered again on remand. 
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KANSAS 
(Leland E. Rolfs and John C. Peck, Reporters) 

Editor's Note: Readers may be interested to know that an 
excellent article written by John C. Peck, one of the Kansas re
porters, appears in the May 2001 issue of the Journal of the 
Kansas Bar Association, at page 26. The article, entitled" Asses
sing the Quality of a Water Right," covers matters that lawyers 
representing buyers of water rights in Kansas need to know, 
whether the buyers are purchasing water rights with land or sep
arate from the land, or whether they want an analysis of their own 
water rights. The article addresses where to obtain and how ~o 
decipher the necessary information, what kind of legal analysis 
is helpful, and how to present the information and analysis to the 
client. 

NEVADA 
{Ross E. de Lipkau, Reporter) 

NEVADA SUPREME COURT DECIDES FORFEITURE ISSUE 

Preferred Equities Corp. v. State Engineer, 75 P.3d 380 
(2003), involved an appeal from a State Engineer ruling rejecting 
an application to change a water right that had been declared 
forfeited in an earlier ruling. The Nevada Supreme Court affirmed 
the district court's dismissal of the action. 

In 1988, Preferred Equities filed an application with the 
State Engineer to change the point of diversion and use for a 
certificated groundwater right. Thereafter, in 1996, in a separate 
proceeding begun after the filing of the application for change, 
the State Engineer issued Ruling No. 4481, declaring the ground
water right to be forfeited. No appeal was taken from this ruling 
within the 30-day statutory period required by Nev. Rev. Stat. 
§ 533.450. Ruling 4481 therefore became final. In 1997, the State 
Engineer issued Ruling No. 4499, which denied the application 
to change the certificated groundwater right previously declared 
forfeited in Ruling No. 4481. 

Preferred Equities timely appealed the second ruling, No. 
4499, but did not contest the earlier forfeiture ruling. Rather it 
sought an independent review based upon diversion and actual 
beneficial use of the prior forfeited right. Preferred Equities 
claimed that the five-year statutory period of forfeiture had been 
tolled by the filing of the application for change and also that 
general equitable principles should toll the running of the five
year forfeiture period. The appeal appeared to be an indirect means 
of attacking the forfeiture ruling. The State Engineer argued that 
Preferred Equities was barred from seekingjudicialreview of the 
second ruling, as the base water right, or certificated permit to be 
changed, was no longer valid; i.e., a water right no longer existed 
that could be the subject of the change application. 

The Nevada Supreme Court quickly struck down the argu
ment regarding tolling of the five-year statutory period. The court 
informed Preferred Equities of a statutory provision allowing it 
to file annual applications for extension of time to prevent for
feiture from occurring, Nev. Rev. Stat. § 534.090(a). Preferred 

Equities had not filed such applications, nor had it appealed the 
forfeiture ruling in a timely manner. 

Equitable relief was similarly struck down. The court stat~d, 
"[b]ecause [Preferred Equities] has conceded lack ofbenefi~1al 
use for a period in excess of five (5) years, these cases provide 
no support for appellant's request for equitable relief." ?5 P.3d 
at 383. Thus, equitable relief, although seldom used, app~u~s o~ly 
when beneficial use of water has been proven, and an mJust1ce 
would occur if the water right were taken away. The court also 
affirmed its long standing position that "the preeminent public 
policy concern in Nevada regarding water rights is beneficial 
use." Id. 

Two principles are made clearer. The first is that forfeiture 
occurs if the facts so indicate, after a five-year continuous period 
ofnon~use. The second principle is that equitable relief, if appli
cable, applies only if the water is being beneficially used. 

NINTH CIRCUIT DECIDES ANOTHER CARSON RIVER ACTION 

In the seemingly never ending stream of cases entitled United 
States v. Alpine Land & Reservoir Co., the Ninth Circuit recently 
affinned decisions of the State Engineer, and the U.S. District 
Court approving eight applications of the U.S. Fish and Wildlife 
Service (USFWS) to transfer the place of use of surface water 
rights to supply water to the wetlands of the Stillwater National 
Wildlife Refuge. 341 F.3d 1172 (9th Cir. 2003). The City of 
Fallon and Churchill County originally protested the applica
tions, and presented their protests before the State Engineer. 

In 1990 Congress enacted the Carson and Truckee River 
Settlement Act, which includes provisions regarding the en
dangered wetlands. The Act establishes a water rights acquisition 
and transfer program. The applications at issue in this case were 
filed pursuant to the Settlement Act. Specifically, section 206(a) 
of the Act directs the Secretary of the Interior to "acquire and 
manage sufficient water and water rights to support 25,000 acres 
of wetland [ ]." 341 F.3d at 1177. Willing sellers did in fact con
vey water to the Forest Service. The number of acre-feet involved 
in this case is 2,855 of the approximately 75,000 acre-feet re
quired to carry out the terms of the Settlement Act. 

The City of Fallon claimed that the transfer of water, which 
was formerly used for irrigation purposes, would adversely affect 
the City's groundwater system by depriving the aquifer of re
charge. The State Engineer rejected this contention. Both the 
County and City claimed that the granting of the permits would 
violate the National Environmental Policy Act (NEPA) because 
the USFWS failed to provide an environmental impact statement 
analyzing the cumulative impacts of the water rights acquisition 
and transfer program. 

As noted above, the district court affirmed the State En
gineer's ruling, finding that substantial evidence supported the 
State Engineer's findings, and that the State Engineer is n~t 
required to speculate whether future transfers may have a detri
mental impact on the public interest. Nor was the State Engineer 
required to delay action pending studies to be prepared at some 
unknown date in the future, as requested by the County and City. 

The Ninth Circuit affrrmed the common and basic propo
sitions that findings of the State Engineer will not be disturbed if 
they are supported by substantial evidence, that the State En
gineer's legal conclusions will be upheld as long as they are not 
contrary to law, and that the State Engineer's interpretation of 
Nevada statutes is ''persuasive" but not controlling. 
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The Ninth Circuit further affirmed the propositions that there 
would not be a substantial adverse effect upon existing rights (i.e., 
to recharge) and that the pub lie interest would not be threatened. 
The court expressly affinned a prior Nevada Supreme Court de
cision, Pyramid Lake Paiute Tribe of Indians v. Washoe County, 
112 Nev. 743, 918 P.2d 697 (1996), which set forth the 13 
considerations that are guiding factors for the State Engineer in 
defining public interest. The court further stated that studies re
garding cumulative effect would require the State Engineer to 
expand the definition of public interest beyond that recognized 
by the Nevada Supreme Court and that, therefore, the State En
gineer need not consider cumulative effects of possible future 
applications to change. The State Engineer's ruling was therefore 
upheld in its entirety. 

NEW MEXICO 
(Tim De Young, Reporter) 

ADVERSE POSSESSION OF NEW MEXICO WATER RIGHTS 

On December 11, 2002, the New Mexico Court of Appeals 
held that water rights cannot be acquired through adverse pos
session as a matter oflaw because the statutory method provided 
under the New Mexico Water Code is the exclusive means of ac
quisition. Turnerv. Bassett,2003-NMCA-136, 81 P.3d564(N.M. 
Ct. App. 2003), cert. granted Nov. 6, 2003. The ruling was the 
first of its kind in New Mexico. The court relied upon Lewis v. 
State Board of Control, 699 P.2d 822 (Wyo. 1985), noting that 
Wyoming's statutory scheme for water appropriation was similar. 

In the same opinion, the court paradoxically held that water 
rights may be acquired by non-statutory means when property 
with appurtenant water rights is conveyed and water rights are 
not expressly reserved in the deed. The trial court had granted 
summary judgment to Bassett, holding that the water rights had 
been severed prior to their conveyance of the underlying property 
to Turner. The court of appeals reversed primarily because at the 
time of conveyance, the water rights legally could have been used 
on the property, despite the fact that irrigation had ceased four 
years before and the water was being used on other property. 
This part of the opinion is currently on appeal before the New 
Mexico Supreme Court whereas the ruling on adverse possession 
was not challenged. 

With respect to adverse possession, the issue before the court 
was whether Turner's quiet title action was time barred by New 
Mexico's adverse possession statute, N.M. Stat. Ann. § 37-1-22. 
The court held that this statute is inapplicable because water rights 
cannot be acquired by adverse possession. The court reasoned 
that in 1907 the legislature established a comprehensive water 
code, under which the statutory method of acquiring water rights 
became the exclusive means for acquiring water rights. The court 
also noted that the water code contains no provision for adverse 
possession, and unlike land, when water rights are abandoned, 
the rights revert to the public for subsequent appropriation. 

NORTH DAKOTA 
(Julie A. Krenz, Reporter) 

MANITOBA RAISES NEPA CHALLENGE TO RECLAMATION 
PROJECT 

The Province of Manitoba is challenging the U.S. Bureau of 
Reclamation's environmental assessment (EA) and fmding ofno 
significant impact (FONSI) issued in connection with the State 
ofNorth Dakota's and the Bureau's Northwest Area Water Supply 
Project. Manitoba v. Norton, No. 02-CV-02057 (RMC) (D.D.C. 
filed Oct. 22, 2002). The project will supply water from the 
Missouri River to numerous small communities in North Dakota. 
Manitoba asserts that the Bureau was required to prepare an 
environmental impact statement (EIS) in order to fully analyze 
the risks of the project, including the inter-basin transfer ofnon
native biota into the Hudson Bay basin. 

North Dakota intervened in the suit to protect its interests. 
North Dakota and the Bureau filed motions to dismiss the suit on 
the grounds that Manitoba's claims were governed by the 1909 
Boundary Waters Treaty Act and therefore presented a non-jus
ticiable political question. They also alleged that the National 
Environmental Policy Act's (NEPA) EIS requirement does not 
extend outside the boundaries of the United States or to matters 
of foreign policy. The district court denied the motions, finding 
that a non-citizen, including a party like Manitoba, could file suit 
to enforce NEPA. While treaties define relationships between 
sovereign nations, Manitoba was an "inferior'' party to the na
tional government, and thus not precluded from bringing suit. 
The court also stated that while it had not found NEPA to have 
extraterritorial application, Manitoba might be able to advance 
a legitimate NEPA claim for potential injury originating in the 
United States that would flow into the province. 

TEXAS 
(Bruce Wasinger, Reporter) 

COURT REJECTS "BAIT AND SWITCH" CLAIM OF DEFECTIVE 
NOTICE OF PERMIT AMENDMENT APPLICATION 

In Chocolate Bayou Water Co. v. Texas Natural Resource 
Conservation Commission, No. 03-03-00143-CV, 2003 WL 
22964274 (Tex. App.-Austin Dec. 18, 2003), the appellants, 
Chocolate Bayou and Sand Supply, appealed a state district court 
decision dismissing their suit against the Texas Natural Resource 
Conservation Commission (now called the Texas Commission on 
Environmental Quality or TCEQ), the City ofHouston, the Brazos 
River Authority, and the Texas Water Development Board (TWDB). 
Chocolate Bayou and Sand Supply's central complaint was that 
TCEQ issued a defective notice concerning an amendment to a 
TCEQ-issued pennit authorizing the impoundment and use of 
water from the proposed Allens Creek Reservoir that prevented 
Chocolate Bayou and Sand Supply from timely requesting a 
contested-case hearing on the pennit amendment application. 
Chocolate Bayou and Sand Supply contended that the notice was 
defective because the general language in the notice differed 
from the amended permit that TCEQ actually granted. Addi-
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tionally, they alleged that state legislation authorizing the Allens 
Creek Reservoir was unconstitutional as a "special" or "local" 
law; that the legislation violated their due process rights; and that 
the amended permit, as issued, adversely impacted their senior 
water rights. The state district court disagreed and granted TCEQ' s 
plea to the jurisdiction and, in the alternative, also granted TCEQ' s 
summary judgment. The Texas Court of Appeals, 3d District at 
Austin, affirmed the state district court's decision. 

Background. The first Allens Creek permit was issued to 
Houston Lighting & Power in 197 4 for the purpose of providing 
a cooling reservoir for a proposed power plant. The power plant 
was never built, and the permit was canceled IO years later at the 
request of Houston Lighting & Power. In 1999, the Texas legis
lature passed Senate Bill 1593, a comprehensive water plan that 
contained a provision that specifically required TCEQ to reissue 
the Allens Creek permit to TWDB for the purpose of supplying 
Houston with municipal water. S.B. 1593 allowed TWDB to 
transfer the Allens Creek permit to other political subdivisions. 
TWDB has since shared its permit with the Brazos River Au
thority and the City of Houston. 

TWDB filed an application to amend the Allens Creek per
mit in June 2000. Both Chocolate Bayou and Sand Supply hold 
waterrights senior to TWDB 's Allens Creek permit and both were 
duly given notice of the amendment application. The proposed 
Allens Creek Reservoir is located upstream from Chocolate 
Bayou's and Sand Supply's water rights on the Brazos River. 
The notice of application met the sparse statutory requirements 
of the Texas Water Code and further indicated that the amended 
Allens Creek permit would contain stream flow restrictions meas
ured at the Richmond gauge that would "safeguard downstream 
water rights." Stream flow restrictions are one method that TCEQ 
uses to protect senior water rights. When the river flows below 
the specified stream flow number, the permittee can no longer 
divert water from the river. Thus, a low stream flow restriction 
allows the permittee to divert more water than a high stream flow 
restriction. 

Chocolate Bayou was sent a copy of the application for 
amendment along with the notice. Sand Supply stated that it did 
not get a copy of the application until much later. The application 
and technical support materials were on file with the TCEQ and 
open to review by the public. Once the application for amend
ment was filed, the Brazos River Authority, co-holder of the Allens 
Creek permit, conducted a series of"road shows" wherein they 
discussed the amendment they were seeking with senior water 
right holders, including Chocolate Bayou and Sand Supply. 
Chocolate Bayou and Sand Supply contend that during these 
meetings, the Brazos River Authority described the Allens Creek 
permit as a "scalping operation" that would only divert water 
from the Brazos River during high-water periods. 

In March 2001, Chocolate Bayou and Sand Supply obtained 
copies of the draft amended permit which contained stream flow 
restrictions measured at a gauge over 30 miles upstream from the 
Richmond gauge, a location much closer to the actual diversion 
point of the Allens Creek permit. It also specified stream flow 
restrictions that Chocolate Bayou and Sand Supply claimed im
paired their senior water rights. After receiving its copy of the 
draft amended permit, Chocolate Bayou and Sand Supply reques
ted a formal contested-case hearing regarding the draft amended 
permit. However, neither party could request a contested-case 
hearing at that time because the timdtable for contested-case filings 
had elapsed almost six months earlier. On January 16, 2002, 

TCEQ formally granted the amended Allens Creek permit. Cho
colate Bayou and Sand Supply appealed TCEQ's decision to 
state district court. 

"Defective" notice. The court of appeals agreed with the 
state district court that the notice of the amendment application 
was not defective as it applied to Chocolate Bayou and Sand 
Supply. Chocolate Bayou and Sand Supply admitted they re
ceived timely notice of the amendment application, but com
plained that the notice they received differed materially from the 
permit TCEQ ultimately granted. They posed, in essence, a "bait 
and switch" argument. They pointed out that the notice stated that 
the amended permit would include monthly flow requirements at 
the Richmond gauge to safeguard downstream water rights. The 
granted permit, however, included monthly flow restrictions at a 
gauging station over 30 miles upstream from the Richmond gauge 
that they contended did not protect their downstream senior water 
rights. They asserted that because they were content with the pro
visions of the amendment outlined in the notice of application, 
they did not file for a contested-case hearing. They argued that 
it was unfair to refuse them a hearing now, after the amended 
permit was granted, in light of the fact that the amended permit 
differed materially from the notice they received. The court of 
appeals, however, agreed with the state district court and rejected 
this argument. 

The court of appeals found that while the amended permit 
did vary from the notice and the application, the court's only task 
was to determine whether Chocolate Bayou and Sand Supply had 
sufficient notice that their interests were at risk. If they had notice 
that their interests were at risk, the appropriate method for ad
dressing those concerns would have been through the normal 
administrative process of a contested-case hearing. 

In Sand Supply's case, the court held that, although the notice 
and application differed from the granted permit amendment, 
Sand Supply was on notice that the amendment as outlined in the 
application and technical supporting materials would adversely 
affect it. Sand Supply was given notice reasonably calculated, 
under all the circumstances, to apprise interested parties of the 
pendency of the action and afford them an opportunity to present 
their objections. Sand Supply's failure to take advantage of that 
opportunity constituted a waiver of its administrative rights. 

The court also found that Chocolate Bayou was put on no
tice by the application and its technical supporting materials, to 
which they had access, that its water right interests were in 
jeopardy and yet failed to request a contested-case hearing. Thus, 
under these facts, the court concluded that Chocolate Bayou was 
attempting to use the differences between the amendment ap
plication and the amended permit to launch an impermissible 
collateral attack on TCEQ's final order. The court reasoned that 
because Chocolate Bayou received notice that adequately ap
prised them that their water right interests were at risk, their 
concerns about the amendment should have been raised through 
a contested-case hearing. Chocolate Bayou's failure to timely 
request such a hearing constituted a waiver of its administrative 
rights. 

Local law and due process claims. Chocolate Bayou's and 
Sand Supply's claims that the legislation authorizing the Allens 
Creek Reservoir was unconstitutional and that the legislation 
violated their due process rights were made for the first time in 
their appeal to the state district court. The court of appeals held 
that it is well settled that a party must exhaust its administrative 
remedies before seeking judicial review of an agency decision. 
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See Tex. Gov't Code Ann. § 2001.171; see also Wilmer-Hutchins 
Independent School District v. Sullivan, 51 S. W. 3d 293, 294-95 
(Tex. 200 I). 

The court of appeals held that in circumstances where the 
plaintiffs neglected to bring any challenges to a state agency's 
action until after the fmal order was issued, the district court 
could not properly hear the plaintiffs' claims because the claims 
were collateral attacks on the agency action. 

The court of appeals further held that any analysis on the 
constitutionality of S.B. 1593 would merely serve as an imper
missible advisory opinion because, rather than remedying actual 
harm, it would address only a hypothetical injury. The court of 
appeals concluded that Chocolate Bayou's and Sand Supply's 
attacks on the Allens Creek legislation were impermissible col
lateral attacks against a final agency order. 

Chocolate Bayou and Sand Supply still have motions for 
rehearing before the court of appeals and can seek discretionary 
review from the Texas Supreme Court, but most believe that the 
odds on either of these options being successful are against them. 
The ruling in this case puts water right holders on notice that 
when reviewing notices of applications issued by TCEQ for the 
issuance of new water rights or amendments to existing water 
rights, they had better be certain that any potential risks to their 
respective water rights are adequately covered in the new or 
amended permit. One certain way to !;lt least afford the water 
right holder the opportunity to do so is to timely request a con
tested-case hearing. 

UTAH 
(L. Ward Wagstaff and John H. Mabey, Jr., Reporters) 

COURT LIMITS COLLATERAL ATTACKS ON GENERAL 
ADJUDICATION 

In United States Fuel Co. v. Huntington-Cleveland Irri
gation Co., 2003 UT 49, 79 P.3d 945 (Utah 2003), the Utah 
Supreme Court held that water users cannot resort to an action 
outside the general adjudication to litigate issues settled by the 
proposed determination of water rights. 

In Utah, the State Engineer has the responsibility to sort out 
competing claims to water rights in the general adjudication. The 
State Engineer performs extensive sUNeys of the river basin and 
maps all water sources, delivery systeqis, and places of use. The 
State Engineer also considers claims to the use of water by all 
water users. The State Engineer's recommendation to the general 
adjudication trial court is called a proposed determination of 
water rights. The general adjudication statutes require the State 
Engineer to serve copies of the proposed determination on all 
water users who have water rights in. the area covered by the 
proposed determination. The statute aUows the water users to file 
objections to the proposed determination within 90 days of the 
date of service. 

The United States Fuel case arose in the area covered by the 
San Rafael River general adjudication m east central Utah. United 
States Fuel Co. (USF) and HuntingtontCleveland Irrigation Co. 
(HCIC) both claim water from Cedar Creek, a small tributary to 
Huntington Creek. In the proposed determination, the HCIC 
water right had the earliest priority. USF filed an objection to the 

proposed determination, but the objection was dated 91 days 
after USF received its proposed determination. 

Several years later, HCIC demanded that USFhonor HCIC's 
earlier priority by releasing water to the HCIC diversion. USF 
filed an action in the district court to quiet title and settle other 
issues related to the water rights. After a trial, the trial court held 
in favor ofUSF. HCIC appealed, arguing inter alia that the case 
should have been heard in the general adjudication, and that the 
trial court did not have jurisdiction to hear the case in the sepa
rate action. 

The Utah Supreme Court agreed with HCIC. Citing the gen
eral adjudication statutes, the court noted that USF was correct 
in arguing that the general adjudication is not the only forum for 
resolving disputes about water rights. However, when an issue 
has been settled by the proposed determination, the options for 
resolution are limited to the general adjudication. The general 
adjudication statutes require the adjudication trial court to enter 
a judgment in accordance with the proposed determination if no 
claimant contests the proposed determination. The court inter
preted the statute to mean that water rights that are uncontested 
at the end of the 90-day objection period must be decreed in 
accordance with the proposed determination. The combined ef
fect was that the issues were settled by the proposed determina
tion, and USF could not raise them in a collateral action. 

The United States Fuel case is an important case for the 
general adjudication. The holding that issues settled by the pro
posed determination cannot be litigated in a separate private ac
tion gives teeth to the general adjudication procedure. If parties 
could simply file an external private action to litigate issues set
tled by the proposed determination, it would greatly dilute the 
purpose of the general adjudication proceedings. It would provide 
a simple mechanism for circumventing the general adjudication 
and raise questions about how binding the adjudication statutes 
are. 

The court, however, left some questions unanswered. For 
example, it is not clear from the opinion how much discretion the 
adjudication trial court has to hear the late objection. The court 
eventually will decide this and other questions in subsequent 
cases, further defining the limits and the binding effect of the 
general adjudication statutes. 

UTAH SUPREME COURT UPHOLDS SURVEYING 
TERMINOLOGY IN WATER RIGHT NOTICES 

In Prisbrey v. Bloomington Water Co., 2003 UT 56, No. 
20010465, 2003 WL 22871726, (Utah Dec. 5, 2003), the Utah 
Supreme Court upheld the State Engineer's use of standard sur
veying terminology for location descriptions in published notices 
of pending administrative actions. 

Bloomington Water Company owns water rights near St. 
George, one of the fastest growing areas in Utah, which it leased 
to Leucadia Financial Corporation, an investment and develop
ment company. At Leucadia' s request, Bloomington filed change 
applications with the State Engineer to change the point of di
version and place of use of the water rights. As part of the ad
ministrative procedure, the State Engineer published notice of the 
change applications in the local newspaper. The notice described 
the points of diversion and places ofuse using standard termino
logy for property descriptions tied to the United States survey 
system. For example, the notice described one point of diversion 
as "N 250 E 400 from S 1/4 Cor, Sec 25, 18 in. well 200 ft to 600 
ft deep." The notice also described the general area as "southeast 
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of Little Valley." The notice provided that water users could file 
protests before a certain date that was 30 days after the date of 
publication. 

Prisbrey did not file any p~otests within the prescribed 
period, but he filed a letter with a Io~al water board several months 
later. He did not otherwise participate in the administrative hear
ings. He filed a petition for judici;d review in the district court, 
which the district court dismissed on summary judgment. On 
appeal, Prisbrey argued that the location descriptions did not 
comply with the statutory requirel/Ilents for notice because they 
were "virtually undecipherable"; that the general description of 
"southeast of Little Valley" was misleading; and that the notice 
should have identified Leucadia, the lessee, rather than Bloom
ington, the water right owner of record. 

The Utah Supreme Court rejected all three arguments. First, 
the court analyzed the legal descrt,tion using commonly accep
ted rules of grammar and commort sense, explaining with speci
ficity that the technical location t¢rminology was decipherable. 
The court went further to state that members of the public who 
held water rights "must be presum~d to understand the legal des
cription nomenclature employed b/y the state engineer." Prisbrey, 
2003 WL 22871726, at *5. It stated that the purpose of the pub
lished notice is to allow "persons who have a genuine concern 
about proposed changes in water rights to voice those concerns 
before the [s]tate [e]ngineer." /d. l(quoting Longley v. Leucadia 
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Financial Corp., 2000 UT 69, ,r 26, 9 P.3d 762, 768 (Utah 2000)) 
( alterations in original)). "A person of' genuine concern' is some
one who knows, or should know, the conventions of the state 
engineer." Prisbrey, 2003 WL 22871726, at *5. In other words, 
the State Engineer must give complete and accurate descriptions 
of the proposed changes, but the public is responsible for under
standing the conventions and technical terminology. 

The court also rejected Prisbrey's other two arguments. It 
held that the general description "southeast ofLittle Valley" was 
not inaccurate or misleading, but allowed readers quickly to gain 
an idea of the general area of the water rights. The court also 
confirmed that Utah statutes and case law require that the water 
right owner, not the lessee, file the change applications. 

This case does not announce new law, but it does underscore 
what most water users have assumed-that they are responsible 
for protecting their own interests and for following the published 
notices of water right actions before the State Engineer. The State 
Engineer employs standard surveying terminology for property 
and location descriptions. While these descriptions may not be 
meaningful to someone who has had no exposure to the termi
nology and conventions, it is not difficult to learn, and the court 
made clear that the responsibility lies with the water users to so 
educate themselves. 
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U.S. SUPREME COURT FAILS TO RESOLVE 
APPLICABILITY OF NPDES DISCHARGE 

PERMIT REQUIREMENTS TO INTERBASIN 
TRANSFERS OF WATER 

(George A. Gould, Editor) 

In South Florida Water Management Districtv. Miccosukee 
Tribe of Indians, 124 S. Ct. 1537 (2004), the broad question con
fronting the U.S. Supreme Court was whether the transportation 
of polluted water from one body to another requires a National 
Pollutant Discharge Elimination System (NPDES) permit. The 
District Court for the Southern District ofFlorida ruled on sum
mary judgment that a permit is required and the Eleventh Circuit 
Court of Appeals affirmed. The U.S. Supreme Court granted cer
tiorari on a single question: "Whether the pumping of water ... 
that adds nothing to the water being pumped constitutes an 'addi
tion' of a pollutant 'from' a point source triggering the need for 
a National Pollutant Discharge Elimination System permit under 
the Clean Water Act." Id. at 1543. Although the Supreme Court 
answered that such pumping constitutes an" 'addition' ofa pol
lutant," the Court vacated the judgment and remanded the case 
for further proceedings, thereby leaving unanswered the broad 
question raised by the case. The broad question-the applica
bility of the NPDES system to the transportation of water from 
one body to another-is particularly important in the West be
cause of the large number or transbasin diversions. 

The Miccosukee case resulted from operations of the Central 
and South Florida Flood Control Project, a complex system of 
levees, canals, pumps, and impoundments designed to provide 
flood protection, water conservation, and drainage in south 
Florida. Part of the Project involves a series oflevees that essen
tially split the area into two sections. The section to the east in
cludes urban, agricultural, and residential developments; the area 
to the west is large undeveloped wetlands that are remnants of 
the South Florida Everglades. Water is pumped from a drainage 
canal on the east side over the levees and into an impoundment 
in the wetlands, producing a significantly higher water table on 
the wetlands side. Absent these facilities, the area would be a 
single wetland. Because of human activities on the east side, the 
water pumped into the wetlands contains elevated levels of phos
phorus which stimulates the growth of algae and foreign plants. 

continued on page 2 

NEW MEXICO ABANDONS PUEBLO 
WATER RIGHTS DOCTRINE 
(Tim De Young, New Mexico Reporter) 

Throughout the southwestern United States, many towns 
were formed as pueblos in territory under Spanish and Mexican 
rule. Among the rights of these pueblos was a superior and ex
panding right to take as much water as necessary to satisfy muni
cipal needs. When the former Spanish-Mexican territory passed 
to the United States under the Gadsden Purchase and the Treaty 
of Guadalupe Hidalgo, preexisting rights generally were to be 
honored. Courts in California and New Mexico in fact recog
nized certain pueblo water rights claims. City of Los Angeles v. 
City ofSanFernando, 14 Cal. 3d 199, 123 Cal. Rptr. l, 537 P.2d 
1250 (1975); Cartwright v. Public Service Co., 66 N.M. 64,343 
P.2d 654 (1958). 

On April 7, 2004, the New Mexico Supreme Court held that 
the pueblo water rights doctrine no longer exists in New Mexico. 
State of New Mexico ex rel. Martinez v. City of Las Vegas, 2004-
NMCA-009, 89 P.3d 47 (N.M. 2004). Based on its viewthatthe 
pueblo rights doctrine is inconsistent with New Mexico's system 
of prior appropriation, the court overruled Cartwright and held 
that municipal water rights must be based on beneficial use. 

The case arose as part of a subfile proceeding in a general 
adjudication of water rights in the Pecos River System. The New 
Mexico State Engineer sought a declaration of the waterrights of 
the New Mexico City of Las Vegas on the Gallinas River. The 
State Engineer challenged the existence of pueblo water rights in 
New Mexico as well as the City's specific entitlementto a pueblo 
water right. In 1958, the New Mexico Supreme Court, consid
ering the City's water rights in a quiet title action, adopted the 
pueblo water rights doctrine based on its conclusion that the 
pueblo water rights doctrine was derived from the civil law system 
of Spain and Mexico prior to the Treaty of Guadalupe Hidalgo. 
Cartwright, 343 P.2d at 665. The Cartwright court reasoned that 
colonization pueblos "were largely, if indeed, not always, es
tablished before there was any settlement of the surrounding 
area." Id. Accordingly, the Cartwright court concluded that the 
paramount and superior nature of the pueblo water rights con
forms to New Mexico's system of prior appropriation. With res
pect to the expanding nature of pueblo rights, the Cartwright 
court held that pueblo water rights do not violate the beneficial 

continued on page 3 
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DISCHARGE PERMIT REQUIREMENTS 
{continued from page 1) 

Impatient with the pace of state and federal efforts to reduce 
the phosphorus-related impacts of the Project on the Everglades, 
the Miccosukee Tribe and others brought suit against the day-to
day Project operator, South Florida Water Management District, 
seeking to enjoin the operation of the pumping station because it 
did not have an NPDES permit. The District acknowledged that 
phosphorus is a pollutant, but argued that the pumping did not 
constitute the discharge of a pollutant under the Clean Water Act. 

In its initial brief in the Supreme Court, the District argued 
that an NPDES permit is required only when a pollutant ori
ginates from a point source and not when the point source merely 
discharges pollutants originating elsewhere, as is the case for its 
pumping station. This was, as noted, the single issue on which 
certiorari was granted. Justice O'Connor, writing for the Court, 
had little difficulty with this argument, describing it as "unten
able" and noting that the District had apparently abandoned it in 
its reply brief. This could have been the end of the case; indeed, 
for Justice Scalia, who dissented in part, it would have been the 
end. However, the Court addressed two other arguments ad
vanced by the District and the federal government as amicus. 

The first of the other arguments, advanced primarily by the 
federal government, involved a so-called "unitary waters" ap
proach. Relying on a tendentious parsing of the term "discharge 
of a pollutant," defined in the Clean Water Act (CWA), 33 
U.S. C. § 13 62(12), as "any addition of any pollutantto navigable 
waters from any point source," the government argued that an 
NPDES permit is not required when water from one body is 
discharged, unaltered, into another. Instead, it argued that Congress 
intended for such pollution to be addressed under the nonpoint 
source provisions of the CW A. The government also argued that 
the unitary water approach represented a longstanding view of 
the En viromnental Protection Agency. While not resolving either 
argument, Justice O'Connor's opinion seems to view both skep
tically. 

Justice O'Connornoted the warnings of the government and 
numerous amici that requiring an NP DES permit for every diver
sion of water from one body to another would result in thousands 
of new permits and would require expensive treatment in many 
cases. She acknowledged that such a permitting requirement might 
raise water distribution costs prohibitively and might violate 
a congressional mandate, codified at 33 U.S.C. § 1251(g) (the 
Wallop amendment), preserving the authority of the states with 
regard to water allocation. However, she also noted that such a 
permitting requirement may be necessary to protect water quality 
and that costs might be controlled through the issuance of"general 
pennits." 

Ultimately, however, Justice O'Connor declined to resolve 
the "unitary waters" argument because she said it had not been 
raised before the Eleventh Circuit or in the briefs respecting the 
petition for certiorari. She also stated that the Court was unaware 
of any reported cases examining the argument in its present form. 
However, she noted that the argument would be open to the 
parties on remand. 

The final argument advanced by the District and the federal 
government was a factual claim that the canal from which the water 
is pumped and the wetlands impoundment are not distinct bodies 
but are indistinguishable parts of a single body. The Miccosukee 
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Tribe agreed that no NPDES permit is required if the District is 
merely pumping water between parts of the same body of water. 
However, the Tribe disputed the factual premise that the canal 
and the impoundment are a single body. Despite factual disagree
ment between the parties regarding the hydrological relationship 
of the two areas and the appropriate method for assessing whether 
there are two bodies or one (hydrological versus biological/eco
logical), the district court granted summary judgment for the 
Tribe, ruling that there are two distinct bodies of water because 
the transfer of water from one to the other would not occur 
naturally. Justice O'Connor did not decide whether the test used 
by the district court to decide this issue was adequate. Instead, 
she concluded that there were genuine issues of fact that made 
the grant of summary judgment by the district court inappro
priate. As a result, the Court vacated the judgment and remanded 
the case for additional proceedings. 

Although interbasin diverters of water undoubtedly would 
have preferred a Supreme Court decision exempting such acti
vities from the NPDES permitting process, some may have 
breathed a sigh ofrelief at the present outcome of Miccosukee. 
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After all, it allows them to fight another day. However, for those 
who are realistic, it may be more like the sigh of a death row 
inmate who receives a stay of execution than one who receives 
a pardon. The "unitary waters" argument seems to this writer to 
be a slim reed to which to bind one's destiny. 

PUEBLO WATER RIGHTS 
(continued from page 1) 

use requirement but instead represent "the elevation of the public 
good over the claim ofa private right." Id at 669. The dissenting 
opinion in Cartwright, however, argued that the Treaty of Gua
dalupe Hidalgo did not protect the pueblo rights and the pueblo 
water rights doctrine violates the fundamental principal of bene
ficial use. Id. at 674-82. 

Picking up on the dissenting opinion, the State Engineer ar
gued that there is no historical basis for the pueblo water rights 
doctrine in Spanish and Mexican law. Second, the State Engineer 
argued the pueblo rights doctrine is inconsistent with funda
mental precepts of New Mexico water law. The court held that 
the historical evidence was not sufficiently clear to justify over
ruling Cartwright on the basis of historical validity. Instead, the 
court found that the pueblo rights doctrine is inconsistent with 
New Mexico law and not protected by the Treaty of Guadalupe 
Hidalgo. 

The court agreed with the State Engineerthatthe perpetually 
expanding nature of pueblo rights conflicts with the fundamental 
principle of beneficial use that lies at the heart ofNew Mexico 
water law. As in most prior appropriation states, water users are 
given a reasonable amount of time after an initial appropriation 
to apply water to beneficial use. This principle has been applied 
to municipalities in order to allow for predictable population 
increases within a reasonable period of time. Id. at, 35 citing 
State ex rel. State Engineer v. Crider, 78 N.M. 312,316,431 
P.2d 45, 49 (1967). Moreover, a municipality by statute is pro
vided 40 years to "plan for the reasonable development and use 
ofwaterresources." Id., citingN.M. Stat. Ann.§ 72-1-9 (2003). 
However, the court noted that even for municipalities, if water is 
not applied to beneficial use within a reasonable time, the water 
right may be lost. Id. 

The court found that the pueblo water rights doctrine is in
consistent with these principles because pueblos are not limited 
by the reasonable time requirement for applying water to benefi
cial use. Id. at, 36. Also, pueblo water rights are not subject to 
forfeiture for non-use, unlike typical water rights. Id. at, 37. 
Therefore, according to the court, the pueblo rights doctrine pre
vents the efficient, economic use of water. Id. at 138. 

The court also disagreed with the determination in Cartwright 
that pueblo water rights are protected by the Treaty of Guadalupe 
Hidalgo because the Treaty only protects vested rights and does 
not protect inchoate rights. The court concluded: 

The water right acquired by a municipality under a 
colonization grant from antecedent sovereigns is recog
nized in New Mexico in the same manner as other mu
nicipal water rights. The colonization grant establishes 
the date of priority, but the priority date applies only to 
the quantity of water put to beneficial use within area
sonable time of the initial appropriation. 

Id. at, 42. 

The court's lengthy opinion further dealt with whether the 
opinion should be applied retroactively. The City contended that 
the decision should only be applied prospectively because Cart
wright had established a rule of property that induced substantial 
detrimental reliance. Noting that overruling Cartwright would 
not completely deprive the City of its water rights under the 
colonization grant, the court rejected the City's reliance on the 
rule of property. Id at, 47. However, the court agreed that the 
City's reliance interests were substantial and therefore decided 
to give Cartwright a limited prospective application but only 
with respect to the pueblo water rights claims of the City. While 
holding that the City does not possess a pueblo water right, the 
case has been remanded to district court to determine the most 
appropriate equitable remedy that will balance the City's reliance 
on Cartwright with other water users' reliance on New Mexico's 
system of prior appropriation. Id 

ARIZONA 
(Margaret Gallogly, Reporter) 

SALT RIVER PROJECT REQUESTS INJUNCTION AGAINST 
CERTAIN VERDE RIVER WATER USERS 

The Salt River Valley Water Users' Association and the Salt 
River Project Agricultural Improvement District (together SRP) 
has recently filed applications for orders to show cause and re
quests for injunction against the owners of five parcels in the 
Verde River Valley who are alleged to be improperly diverting 
water from the Verde River. In its consolidated memorandum re
garding the applications and requests for injunction (the Consoli
dated Memorandum), SRP asserts that SRP and the shareholders 
in the Salt River Valley Water Users' Association (SRVWUA) 
have appropriative water rights to the Verde River that are senior 
to the rights of the Verde Valley owners; that the continued di
version of water by the Verde Valley owners decreases the amount 
of water that would otherwise flow into the reservoirs construc
ted and maintained by SRP; and that the court has the authority 
to enjoin the water users from continuing their asserted illegal 
and unauthorized diversions. SRP requests that the court ( l) issue 
an order to show cause why each of the owners should not be 
enjoined from using water from the surface and subflow of the 
Verde River; (2) refer the matter to the Special Master in the 
General Adjudication (defined below) for hearing; (3) perma
nently enjoin the owners from using the water from the surface 
and subflow of the Verde Riveron all or some of their lands; and 
(4) grant such other relief as the court deems appropriate, in
cluding attorneys' fees. At the time of this writing, no Verde 
Valley owners have filed responses to SRP's pleadings. 

The Verde River flows from Northern Arizona through a 
number of small towns located in the Verde Valley and even
tually into the Salt River just to the east of Phoenix. SRP has 
claimed appropriative rights to much of the water of the Verde 
River System to serve its members located in the Phoenix area. 
In the early 1900s, SRP constructed two dams along the lower 
Verde River that impound Verde River water in Horseshoe Lake 
and Bartlett Lake. SRP members initially used the appropriated 
water for farming purposes. Over the years, the lands within the 
SRP service area have gradually converted from agricultural use 
to urban uses, and much of SRP's water is now delivered to 
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Phoenix, Tempe, Scottsdale, Mesa, and other Phoenix metropo
litan area cities for their domestic water supply system. The 
Cities of Phoenix and Tempe have separately filed joinders in 
SRP's Consolidated Memorandum, urging the court to grant SRP' s 
applications. 

The backdrop to this action by SRP is the prolonged and 
severe drought in Arizona and much of the West. Storage in SRP's 
reservoirs is down to approximately 45% of capacity. In antici
pation of continued drought this year, SRP cut back its water 
allocations to its members by one-third in 2004, just as it did in 
2003. The allocation for 2004 is 2 acre-feet per acre of stored 
surface water and developed groundwater, rather than the usual 
3 acre-feet per acre. 

SRP filed its Consolidated Memorandum and related plead
ings on April 26, 2004. The date likely was not chosen by chance. 
It happens to be the 30th anniversary of the date SRP submitted 
a petition requesting a determination of water rights in the Salt 
River above SRP's Granite Reef Dam. Over the following several 
years, similar petitions were filed with regard to the Verde River, 
the Gila River, and the San Pedro River. Subsequently, these 
petitions were consolidated into a single action, In re the General 
Adjudication of All Rights to Use Water in the Gila River System 
and Source, Nos. W-l-W-4 (Consolidated), now pending in the 
Maricopa County Superior Court (the General Adjudication). 

Under Arizona law, a general adjudication is an action to 
determine "the extent and priority of the rights of all persons to 
use water" in a river system. Ariz. Rev. Stat. § 45-251 (2). The 
General Adjudication court is taking a watershed-by-watershed 
approach to resolving the extent and priority of water rights. At 
present, the court is considering rights to water in the San Pedro 
River Watershed in Southern Arizona. Determination of the ex
tent and priority of rights to the San Pedro is ongoing. The Verde 
River watershed has not been a primary focus of the court's 
attention. It appears that SRP's applications represent an effort 
to change that; however, it is not known whether the court will 
now tum its attention to water users of the Verde River system. 

SRP argues that nothing in the general adjudication statutes 
prevents the court from granting the requested interim relief, and 
the court has authority to grant relief pending a final determina
tion under the General Adjudication. Further, "the Court should 
... allow parties to call the Court's attention to particular cir
cumstances requiring immediate injunctive relief against those 
parties who are wrongfully taking water to their detriment. The 
five OSC Applications filed by SRP on this date should be the 
first of those such actions." Consolidated Memorandum at 12 
( emphasis added). Thus, the filing of the Consolidated Memoran
dum may signal a shift of strategy by SRP in the General Adju
dication that goes well beyond this immediate action. 

SRP is requesting, in effect, that the court "temporarily" ad
judicate the relative extent and priority of the rights of these 
particular owners to use water in the Verde River system vis-A
vis SRP' s appropriative rights. Assuming that the court is willing 
to entertain some form of provisional relief, the court is not likely 
to issue an injunction against these water users unless it deter
mines that SRP has appropriative rights senior to the rights of 
these water users and that the water users are diverting and using 
water from the Verde River system in derogation of those rights. 
This would involve not only a determination of the parties' re
lative rights, but also a delineation of the appropriable subflow 
zone, a process that is still being litigated in the context of the 
San Pedro. 

As noted above, the General Adjudication is an action for 
the judicial determination or establishment of the extent and 
priority of the rights of all persons to use water in the Gila River 
system, including the Verde River. If the court grants the relief 
requested, it will allow SRP to leapfrog the process set up by the 
court and proceed to a consideration of certain Verde River 
users, even though the Verde River system is part of the General 
Adjudication. Granting the requested relief would necessarily 
segregate the nature, extent, and priority of the rights held by 
these owners from those of every other claimant in the Verde 
River system, contrary to the general intent of the general adjudi
cation statutes. Such a decision would raise the possibility of 
other actions being filed against other users in a manner that de
viates from and potentially undermines the general adjudication 
process. 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

NINTH CIRCUIT RULES ON DAMAGE CLAIMS RESULTING 
FROM REDUCED WATER DELIVERIES BY 
BUREAU OF RECLAMATION 

Individual landowners and water users in California's West
lands Water District cannot sue the United States for damages 
because they received less water from the Bureau of Reclamation 
(Bureau) as a result of Bureau compliance with the Endangered 
Species Act (ESA). The ruling on February 18, 2004, by the Ninth 
Circuit Court of Appeals is Orjfv. United States, 358 F.3d 1137. 

The case revolved around whether the United States had 
waived sovereign immunity as to the water users. The court found 
against the plaintiffs on several different theories. 

At issue was a 1963 contract between the United States and 
the massive district, a major water user in the western San 
Joaquin Valley. The contract was held valid and enforceable in 
a stipulated judgment, Barcellos & Wolften, Inc. v. West/ands 
Water District, 849 F. Supp. 717 (E.D. Cal. 1993). In 1990, the 
winter-run Chinook salmon was listed as a threatened species 
under the ESA. The delta smelt was also listed as threatened in 
1993. As a result, the Bureau reduced water allocations to West
lands 50% in 1993. Litigation over the cuts freed the United 
States from liability for the reduction. 0 'Neill v. United States, 
50 F.3d 677 (9th Cir. 1995). 

The water supply contracts between the United States and 
water districts include a waiver of sovereign immunity under 4 3 
U.S.C. § 390uu. In this case the plaintiffs argued they were "third 
party beneficiaries" of the water supply contract and entitled to 
sue under that consent provision. The court, relying on Klamath 
Water Users Protective Ass 'n v. Patterson, 204 F.3d 1206 (9th 
Cir. 1999), disagreed. The court held the plaintiffs were "inci
dental" beneficiaries rather than "intended'' beneficiaries and that 
the contract did not evince a "clear intent to the contrary." The 
contract placed an absolute requirement on water users to pay 
assessments and charges to the district to obtain water. Thus, 
" '[i]t is only the District, not the water users, that has directly 
enforceable rights to obtain water from the government under the 
1963 contract.'" Orff, 358 F.3d at 1146. 

Plaintiffs also claimed a waiver of sovereign immunity under 
the McCarran Amendment, 43 U.S.C. § 666(a), which provides 
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government consent to sue in any "adjudication of.ri.ghts ~o the 
use of water of a river system ... , or for the admm1strat1on of 
such rights." The court of appeals held: "This is a private lawsuit 
for damages between the farmers and the government, which is 
not the type of suit contemplated by the McCarran Amend
ment .... This is not a suit to adjudicate or administer the rights 
of all claimants on a stream." 358 F.3d at 1143. 

The court also did not agree that the government's waiver in 
the Barcellos case constituted consent in this case under several 
different theories. 

The district court originally decided the case on the merits 
but later reconsidered and ruled sovereign immunity barred the 
suit. The Ninth Circuit vacated the prior rulings on the merits and 
dismissed the case. 

COURT UPHOLDS MWD ALLOCATION FORMULA 

The continuing controversy between the San Diego County 
Water Authority (San Diego) and the Metropolitan Water Dis
trict of Southern California (MWD) on allocation of water is the 
subject ofappellate review in San Diego County Water Authority 
v. Metropolitan Water District, 117 Cal. App. 4th 13 (2004). 

The First District Court of Appeal (Div. 2) in San Francisco 
rejected San Diego's interpretation of the MWD Act's shortage 
formula. The MWD purchases large amounts of water from the 
federal Colorado River Project and the State Water Project. Un
der the Act, in the event of a water shortage, each member agen
cy ofMWD (including San Diego) has a preferential right to a 
percentage of the district's available supplies "equal to the ratio 
of that member's total accwnulated payments toward [MWD's] 
capital costs and operating expenses when compared to the total 
of all member agencies' payments toward those costs, excluding 
amounts paid by the member for 'purchase of water.'(emphasis 
added)." 117 Cal. App. 4th at 17. 

Over the 77-year history ofMWD, certain member agencies 
with their own supplies, notably the City of Los Angeles, have 
purchased relatively little water from MWD while other members, 
notably San Diego (which is completely dependent on MWD), 
purchased large amounts of water. MWD fmances its capital and 
operating costs through property taxes and various contributions 
by its members plus income from water sales. The water rates 
cover the cost ofbonds, including debt service and operation and 
maintenance costs, sold to finance construction or purchase fa
cilities. 

San Diego, MWD's largest customer, has allocated preferen
tial rights under the statutory formula to 15% ofMWD's avail
able supply, but has contributed over 22% of MWD's capital 
costs and operating expenses when those included in water pur
chases are part of the calculation. Los Angeles, on the other 
hand, has a preferential right to 22% while contributing only 12% 
of the costs under the formula. 

In short, San Diego argued that the old statutory formula was 
arbitrary in light of the current funding formula, "whereby those 
who purchase water are paying a substantial percentage of the 
capital costs and operating expenses without receiving any recog
nition in the form of preferential rights." Id. at 23. 

In an extensive exercise in statutory construction, Justice 
Ignazio Ruvulo, writing for the court, concluded the MWD in
terpretation was appropriate. "(T}he fact that a statute may be 
harsh, unfair, inequitable or create hardships does not show that 
the Legislature did not mean what it said," the court commented. 

Id. at 28. It concluded, "modification ofa statute made obsolete 
by virtue of changed conditions is a legislative, not a judicial 
prerogative." Id. at 29. 

(George A. Gould, Editor) 

EIR MUST EXPLAIN WRY ELIMINATING CANAL LEAKAGE 
Is NOT A SIGNIFICANT ENVIRONMENTAL IMPACT 

Protect the Historic Amador Waterways v. Amador Water 
Agency, 11 Cal. Rptr. 3d 104, 116 Cal. App. 4th 1099 (Cal. Ct. 
App. 2004 ), illwninates an underappreciated intersection between 
increased efficiency in the use of water and the environment. The 
case resulted from a proposal to replace the Amador Canal, a 23-
mile, mostly unlined earthen canal following the natural topo
graphy, with an eight-mile pipeline. One of the objectives of the 
proposal by the Amador Water Agency is the elimination of water 
lost through leakage. Field studies determined that the leakage 
contributed to the surface flow of six local streams, particularly 
in the late summer and early fall. 

In the project environmental impact report (EIR), the Agency 
acknowledged that replacing the canal with a pipeline would 
return the streams to the hydrological conditions that existed 
before the canal was built, and it predicted that some of the 
streams would become intermittent in the fall of most years. 
Nevertheless, the EIR concluded elimination of the leakage "is 
not considered to be a significant hydrological impact per se," 
but gave no supporting reasons for this conclusion. 11 Cal. Rptr. 
3d at 107. The EIR also discussed the impact of the pipeline on 
biological resources. It stated that "the montane riparian vege
tation would continue to thrive along local streamcourses, even 
if canal leakage is eliminated," and concluded that the effect on 
wildlife resources would be "less than significant." Id. 

The plaintiff Historic Amador Waterways challenged the 
EIR, arguing that it violated the California Environmental Quality 
Act (CEQA) because it failed to analyze the impact of the pro
ject on stream hydrology, asserting that" 'changing perennially 
flowing streams into intermittent streams is per se a significant 
change to the physical environment.' " Id. at 108. The trial court 
rejected the challenge, holding that the Agency had" 'substan
tially complied' "with CEQA. Id. 

In an opinion written by Judge Ronald Robie, the regular 
California Reporter for this Newsletter, the state court of appeal 
reversed. The plaintiff argued that the Agency abused its discre
tion by applying the wrong standards in determining the "thresh
olds of significance." Id. at I 06. While the court agreed that the 
Agency had abused its discretion, it disagreed on the reason. It 
found that the Agency failed to satisfy CEQA requirements be
cause it gave no reasons in support of its "bare conclusion" that 
the elimination of leakage is not a significant impact. Id. at 113. 
The court noted the importance of a statement of reasons to 
meaningful judicial review. The absence of such a statement, the 
court held, made it impossible for the court to determine if the 
Agency had abused its discretion by applying the wrong stan
dards and that was itself an abuse of discretion because the 
Agency did not proceed in the manner required by law. 

The plaintiff also argued that the Agency abused its discre
tion because there was no analysis of the impact of streamflow 
reduction on riparian habitat. The court concluded otherwise, 
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holding that the statement that ''the montane riparian vegetation 
would continue to thrive" constituted a valid statement of reasons 
for the Agency's conclusion regarding the effects of the project 
on riparian habitat. Id. at 114. The court observed that an agency 
conclusion of no significant impact can be challenged for lack of 
substantial evidence in the administrative record but noted that 
the plaintiff had not made such a challenge. 

The Amador case is primarily an environmental case. From 
a water law perspective, it is interesting because it demonstrates 
that the elimination of waste in the use of water can raise com
plex policy issues. Greater efficiency in the use of water has been 
a persistent theme of water policy discussions in recent years. 
But, as this case shows, the inefficient use of water may produce 
positive environmental effects. Over time, these effects some
times become a part of the environment and their elimination as 
the result of improved efficiency can raise strong objections, even 
where, as here, the result would merely return the environment to 
its historic condition. To be sure, there are many instances where 
efficiency increases will not cause environmental harm or where 
the benefits outweigh the resulting harm. If the Amador Water 
Agency, is correct, this is such an instance. At the very least, 
though, the case shows that the desirability of increased effi
ciency cannot always be taken as a given. 

COLORADO 
(William A. Paddock, Reporter) 

LEGISLATIVE UPDATE 

The Colorado General Assembly's annual legislative session 
adjourned in early May after adopting 11 major bills that add 
to or amend Colorado's water resources statutes. Water users 
throughout Colorado loudly cheered the passage of House Bill 
04-1402 that repealed the water rights administration fee found 
in Colo. Rev. Stat.§ 37-80-121(4). The General Assembly adop
ted the water rights administration fee in 2003 as a means to help 
fund the Colorado Division of Water Resources and to provide 
some relief to the state's underfunded and overtapped general 
fund. It turned out, however, that due to the vagaries of Colo
rado's Taxpayers' Bill of Rights (TABOR) the state could not 
retain the benefit of the funds collected and hence the General 
Assembly repealed the fee and the moneys collected are being 
refunded. 

Colorado Water Conservation Board. On the governance 
front, the General Assembly reasserted the senate's power to 
confinn appointees to the Colorado Water Conservation Board. 
Senate Bill 04-013 amends Colo. Rev. Stat.§ 37-60-104 to re
quire senate approval of any appointment by the governor to fill 
the unexpired terms created by vacancies on the Colorado Water 
Conservation Board. And, by House Bill 04-1035, the General 
Assembly amended the same statute to prohibit proxy voting by 
members of the Colorado Water Conservation Board. 

Loan of Water Rights. One of many "drought relief' bills 
passed in 2003 was a bill allowing the loan of water rights to the 
Colorado Water Conservation Board for instream flow purposes. 
See Colo. Rev. Stat. § 37-83-105(2). Senate Bill 04-032, adopted 
in 2004, amends section37-83-105(l)topermitthe loan of water 
rights used for agricultural irrigation to others for agricultural 
irrigation uses on the same stream system for up to 180 days in 

any year. This type of loan is subject to the same approval 
process as the loans of water rights to be used for instream flow 
purposes found in section 37-83-105(2)(b). Unlike the loan of 
water rights for instream flow purposes, which may only occur 
during a governor-declared drought emergency, the loan of agri
cultural water rights may be made in any year. 

Well Permit Expiration. Senate Bill 04-185 is in the nature 
ofa housekeeping amendment that cleans up the existing garbled 
provisions of Colo. Rev. Stat. § 37-90-137(3)(a)(I) governing 
expiration and extension of well permits. This bill makes the 
provision for the expiration and extension of well pennits found 
in subsection 137(3)(a)(I) consistent with those in subsection 
137(3)(a)(II). It also applies some editorial care that resulted in 
a more readable and comprehensible statute. Under the statute, 
well permits expire one year after issuance unless the permittee 
supplies the State Engineer with evidence that the well was 
constructed and a pump was installed. Alternatively, the pennit 
holder may seek, and on a showing of good cause the State En
gineer may grant, one extension of up to one year for construc
tion of the well. 

Notice to Landowners. House Bill 04-1073 amends Colo. 
Rev. Stat.§ 37-92-302(3)(c)(I)(A) to broaden the conditions un
der which a landowner is entitled to receive mailed notice (as 
opposed to published notice) ofa water rights application involv
ing impacts on the owner's land. Under existing law, a landowner 
is entitled to written notice ofa water rights application involving 
a structure to be located on or the impoundment of water on the 
landowner's property. Under the new law, mailed notice is re
quired for any new or modified diversion or stronger structure, 
including any modification to an existing water storage pool 
upon the land. The bill also authorizes the applicant to rely upon 
the real estate records of the applicable county assessor to deter
mine the owner of any potentially affected land. 

Interruptible Water Supply Contacts. Another "drought re
lief' bill passed in 2003 authorized the administrative approval 
of temporary changes ofwaterrights. As originally enacted, such 
temporary changes of water rights were allowed only in years of 
declared drought or other emergency and during the first calen
dar year following the termination of the emergency. See Colo. 
Rev. Stat.§ 37-92-309(3)(c). House Bill 04-1256 removes these 
limitations and replaces them with a requirement that such tem
porary changes may only occur three times in ten years and "shall 
not be approved for another ten-year period" unless the applicant 
did not implement the interruptible water supply contact in the 
first ten-year period. The bill also adds a provision to allow 
owners of water rights to seek further tenns and conditions to 
prevent injury after the first year of actual operation of the tem
porary change of water rights. 

Republican River Water Conservation District. Senate Bill 
04-235, to be codified at Colo. Rev. Stat. § 37-50-101, created 
the Republican River Water Conservation District in eastern 
Colorado. The driving force behind the creation of this District 
is to assist the state in complying with the Republican River 
Compact, Colo. Rev. Stat§ 37-67-101, and the final settlement 
stipulation in Kansas v. Colorado, No. 126 Original. Colorado 
has three other water conservation districts, and the Republican 
River Water Conservation District statute is modeled on the 
statutes for the existing conservation districts. The Republican 
River Water Conservation District, however, has unique powers 
not expressly granted to the other water conservation districts. 
These unique powers include the right to (1) impose a use fee on 
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the diversion of water or establish an annual levy for the use of 
water; (2) establish a nonprofit or charitable land trust; (3) ac
quire, accept donations of, or cooperate in the creation of conser
vation easements; and ( 4) cooperate in the creation of conserva
tion reserve programs. The District, in addition to other means of 
providing revenue, also is empowered to levy uniform sales and 
use taxes and the proceeds of the tax are to be used to ensure 
compliance with the Republican River Compact. 

The District represents something of a new approach to 
interstate compact compliance in Colorado. In the Republican 
River Basin, the long term problem is that of reducing ground
water depletions to stream flows. The District provides a means 
to raise revenue that, presumably, will be used to pay to reduce 
or retire existing levels of groundwater use and employ other 
means to prevent depletions to stream flows to assure compact 
compliance. Under Colorado's traditional approach,junior ground
water users are simply required to cease diversions until a plan 
for augmentation is approved that replaces injurious stream 
depletions. 

Enforcement of Curtailment Orders in Designated Ground
water Basins. Much of the Republican River Basin is located 
within Designated Groundwater Basins. See Colo. Rev. Stat. 
§§ 37-90-101 to-125. Jurisdiction over surface water in Desig
nated Groundwater Basins lies with the State Engineer and the 
water courts. Jurisdiction over designated groundwater lies with 
the Colorado Groundwater Commission and the Groundwater 
Management Districts. There is a need, however, for the coordi
nated administration of both surface water and designated ground
water to assure, inter alia, compliance with the Republican River 
Compact. To this end, Senate Bill 04-225 expands the State En
gineer's powers under Colo. Rev. Stat.§ 37-90-110(1) to inde
pendently order the curtailment of pumping of designated ground
water, to require the measurement of well diversions, and to 
require energy companies to provide records of energy used to 
pump groundwater. 

The bill also goes on to expand greatly the State Engineer's 
ability to enforce by injunction his order to curtail diversions, 
and imposes stiff fines against those who disobey lawful orders 
of the State Engineer. These latter provisions of the bill are 
modeled on similar provisions enacted in l 996 to assist in com
pliance with the Arkansas River Compact and codified in Colo. 
Rev. Stat. §§ 37-92-503(3) - (8). 

Groundwater Administration in the Rio Grande Basin. The 
drought in Southwestern Colorado began in earnest in the year 
2000. And while 2004 shows some relaxation in the drought, the 
past four years have been among the driest of record. In Water 
Division No. 3, the Rio Grande Basin, one consequence of the 
drought has been increased use of groundwater and the decrease 
in surface flows traditionally used to replenish the aquifer sys
tems. The result has been unprecedent declines in groundwater 
levels in many parts of Colorado's San Luis Valley. 

Beginning in 2003, local water users began a voluntary 
groundwater conservation effort that met with mixed success. 
They also began efforts to organize a groundwater management 
subdistrict under the Rio Grande Water Conservation District in 
the area of most severe groundwater level declines, that again 
met with mixed success. 

In 2004, the General Assembly adopted Senate Bill 04-222, 
to be codified at Colo. Rev. Stat.§ 37-92-501(4), to help address 
groundwater administration issues in the San Luis Valley. That 
bill calls for groundwater management that achieves a long term 

balance between the supply of and use of groundwater. In other 
words, the bill seeks to prevent the long term mining of ground
water. The bill also requires that groundwater be administered to 
prevent injury to senior surface water rights and prevent ground
water usage from interfering with Colorado's ability to meet its 
obligations under the Rio Grande Compact. 

Among the unique features of the bill are its requirement to 
protect the historical regimen of artesian pressure in the confined 
aquifer system, and the ability of water users to form ground
water management subdistricts to implement the purposes of the 
bill. The maintenance of historical regimens of artesian pressure 
is thought to be necessary to prevent increased stream depletions 
and to prevent the loss of inflow to the overlying unconfined 
aquifer resulting from declines in artesian pressure. The ability 
to form subdistricts as a means to accomplish the purposes of the 
legislation reflects the geologic and hydro logic complexity of the 
San Luis Valley and the fact that different regions of the valley 
will need to use different approaches to reach these goals. It is 
also a recognition that subdistricts may be able to structure more 
flexible and less costly methods to control groundwater use than 
Colorado's historical means of groundwater regulation. In this 
respect, Senate Bill 04-222 reflects the same interest in alter
native approaches to groundwater regulation as are found in the 
authorizing legislation for the newly created Republican River 
Water Conservation District. 

COLORADO SUPREME COURT CONSTRUES WATER 
TRANSFER DECREE 

City of Golden v. Simpson, 83 P.3d 87 (Colo. 2004). In the 
1960s, the City of Golden acquired the Oulette Ditch Priority 
No. 5 on Clear Creek. That ditch was used for irrigation and was 
entitled to divert 6.69 cfs. The Oulette Ditch is located some six 
miles downstream from Golden and also downstream from the 
Farmers Highline Canal that diverts under Priority No. 9 on 
Clear Creek. Downstream from the Farmers Highline Canal and 
upstream from the Oulette Ditch, Clear Creek receives return 
flow and tributary inflows. Accordingly, although the Oulette 
Ditch is senior to the Farmers Highline Canal, under many cir
cumstances the Farmers Highline Canal was not called out by the 
downstream senior Oulette Ditch because return flows and 
tributary inflow entering Clear Creek below the Farmers Highline 
Canal fully satisfied the Oulette Ditch. 

In 1966, Golden sought to change the point of diversion 
from the Oulette Ditch six miles upstream to the Church Ditch, 
a point of diversion located upstream of the Farmers Highline 
Canal. In order to prevent injury from the change of water rights, 
the change of water rights decree limited the quantity of water 
that Golden could divert under Priority No. 5 at the Church Ditch 
to 3.42 cfs, a reflection of the historical beneficial use. In addi
tion, to protect the intervening Farmers Highline Canal from the 
relocation of a senior water right to an upstream point of diver
sion, the decree required, in relevant part: 

As to the Farmers Highline Canal, the above mentioned 
Priority No. 5 [Oulette Ditch] shall be exercised by the 
City of Golden only at times such that its use will not 
result in a call at the headgate of the Farmers Highline 
Canal on the No. 5 and 9 direct rights divertible at said 
headgate .... These limitations are effective when the 
flow at the present Oulette headgate exceeds 3.5 cfs. 

83 P.3d at 91 n.2. In other words, at any time when the flow at 
the Oulette Ditch head gate exceeds 3 .5 cfs, Golden may not 
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divert under Priority No. 5 at the Church Ditch if such diversions 
would result in a call by the Farmers Highline Canal. 

In the drought of 2002, the Farmers Highline Canal was 
calling for water. At that time, Golden was diverting the 3 .42 cfs 
of Priority No. 5 of the Oulette Ditch changed to the Church 
Ditch. The Division Engineer issued a cease and desist order to 
Golden requiring it to stop diversions under the Oulette Ditch. 
Golden sought a temporary restraining order and preliminary 
injunction against the Division Engineer, claiming that it was 
entitled to continue diverting water under Priority No. 5 of the 
Oulette Ditch, notwithstanding the call of the Farmers Highline 
Canal. 

The water court held a one-day hearing on Golden's request 
for a temporary restraining order. At that hearing the State of 
Colorado orally moved for an injunction to restrain Golden from 
diverting the Oulette Ditch priority in violation of the Division 
Engineer's order. At issue in the hearing was whether the change 
decree was ambiguous and whether Golden was entitled to con
tinue diverting water, notwithstanding the call by the Farmers 
Highline Canal. At the conclusion of the hearing, the water judge 
found that the decree was not ambiguous, held that Golden was 
not entitled to exercise Priority No. 5 at the Church Ditch when 
ther~ were 3.5 cfs in Clear Creek at the Oulette Ditch headgate, 
dented Golden's motion for a temporary restraining order, gran
ted the State Engineer's oral motion for an injunction and dis-
missed Golden's complaint. ' 

. .Golden ~ppealed to the Colorado Supreme Court. On appeal, 
1t raised two issues, namely, whether the trial court erred in con
cluding that the decree was unambiguous and not accepting 
extrinsic evidence to interpret the decree, and whether the trial 
com:, erred in dismissing Golden's complaint without holding a 
hearmg on Golden's motion for a preliminary injunction. 

On appeal, the supreme court reviewed the history and pur
pose of the decree and the language of the decree and concluded 
that, Golden's creative arguments notwithstanding, the decree 
was unambiguous and had been properly interpreted by the water 
court. The supreme court also held that the water judge followed 
the proper procedures, heard the relevant evidence offered by the 
parties on the matters in dispute, and properly dismissed Golden's 
complaint. The court observed that because Golden's complaint 
for injunctive relief and the state's request for injunctive relief 
were two sides of the same coin, it would be impossible for the 
court to grant both. Accordingly, when the judge granted the state's 
injunction against Golden, the judge properly and necessarily 
dismissed Golden's complaint against the state. 

COLORADO SUPREME COURT UPHOLDS COST AWARD IN 
WATER COURT PROCEEDING 

Ft. Morgan Reservoir & Irrigation Co. v. Groundwater 
Appropriators of the South Platte River Basin, inc., 85 P.3d 536 
(Colo. 2004), involves the question of the application of the 
Colo:ado. Rules of.Civil P:oc~d~e to the special statutory pro
cee.dmgs m water nghts adJud1cat1on, and in particular the appli
~atlon of ~ule 54(d) for assessments of costs in such proceed
mgs. In this case the Groundwater Appropriators of the South 
Pla~e Riv~r Basin, l~c. (GASP) sought anew water storage right 
for its Ovtd Reservoir. The Ft. Morgan Reservoir and Irrigation 
Company (Ft. Morgan) filed a statement of opposition to the 
apphcat10n. In accordance with the procedures of the Water 
Right Determination and Administration Act, GASP certified that 
it would protest any adverse ruling of the water referee and re-

referred the case to the wl)ter judge. The case was thereafter set 
for trial. Ft. Morgan fully participated in the trial and argued that 
GASP had not proven that it could comply with the "can and 
will" requirements of the Colo. Rev. Stat. § 37-92-305(9)(b). At 
the conclusion of the trial, the water judge ruled in favor of 
GASP and granted it a decree for the requested water storage 
right, albeit in an amount somewhat less than claimed in the 
application filed by GASP. 

After entry of the decree, GASP filed a motion for an award 
of costs, for expert witness fees, and copying costs, pursuant to 
C.R.C.P. R54(d) and Rl21, section 1-22. Ft. Morgan opposed 
the motion on the grounds that the award of costs to the applicant 
in the water court proceeding was inappropriate except in the 
most egregious circumstrullces. The water court granted GASP's 
motion and after a hearing awarded GASP approximately two
thirds of the costs it requested. Ft. Morgan then appealed. On 
appeal, Ft. Morgan argued that water court proceedings are not 
brought against another party, but rather are brought by an ap
plicant who seeks to adjudicate rights to a public resource. 
Ft. Morgan argued that opposers appear in order to protect their 
own water rights and to hold applicants to a strict standard of 
proof. Therefore, Ft. Morgan argued that water rights litigation 
is not litigation in the sense of civil cases where one party has 
sued another and, therefore, should not result in the imposition 
of costs against an opposer. Ft. Morgan also argued that to award 
costs against an opposer interferes with and chills the opposer's 
rights to protect its senior water rights. 

In deciding the case, tlhe supreme court discussed the proce
dures for handling of water rights applications. It pointed out that 
during the time when water rights cases are pending before the 
water referee they are lar~ly informal proceedings in which the 
parties seek to negotiate a solution to their differences. Once a 
water rights application is before the water judge, either by re
refe1:'11 or a protest to a ruling of a water referee, then the pro
ceedmgs take on the traditional indicia oflitigation and are gen
erally subject to the provisions of the Colorado Rules of Civil 
Procedure. The court observed that uniform rules for all water 
courts provide that the Rules of Civil Procedure apply unless 
specifically provided otherwise. The uniform water court rules do 
not exclude the application of Rule 54(d) to water court pro
ceedings and the court found nothing in C.R.C.P. R8l(a) that 
would prohibit the application of Rule 54(d) to water court 
proceedings. Thus, the court concluded that Rule 54( d) applied 
to water rights applications that are heard in contested trials 
before the water judge and that the applicable standard ofreview 
was abuse of discretion. It concluded that the water court had not 
abused its discretion in awarding costs to GASP and therefore 
affirmed the award of costs against Ft. Morgan. 

IDAHO 
(Jeffrey C. Fereday and John M. Marshall, Reporters) 

NEZ PERCE WATER RIGHT SETTLEMENT ANNOUNCED 

In mid-May 2004, the news media across Idaho gave several 
days of coverage to what ~ppropriately has been described as an 
historic development in Idjiho 's Snake River Basin Adjudication 
(SRBA): the announcement of a major Indian water rights settle
ment. 
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The Nez Perce Tribe, whose reservation is in north Idaho but 
whose aboriginal territory encompassed a much larger portion of 
the state, filed water right claims in the SRBA seeking some 
1,100 off-reservation instream flow water rights covering vir
tually all of the Snake River's flow in Idaho and that of most of 
its significant tributaries. The Tribe claimed these rights on the 
basis of an 1855 treaty's guarantee of the right to fish at all ''usual 
and accustomed" fishing places outside the reservation. The 
Tribe reasoned that this reserved fishing entitlement brought with 
it the right to assure water flows sufficient to support anadromous 
and resident fish. 

The SRBA court rejected the Nez Perce claims in 1998, and 
the Tribe's appeal has been pending ever since at the Idaho 
Supreme Court. During this extended period, the Tribe, the state, 
the federal government, and Idaho water users have been nego
tiating. On May 15, 2004, Interior Secretary Gale Norton, Idaho 
Governor Dirk Kempthorne, and Nez Perce Tribal Chairman 
Anthony Johnson met in Boise to announce a sweeping agree
ment to settle these claims. 

The agreement, which calls for congressional legislation, state 
legislation, and federal agency action before it can be fully imple
mented, addresses not only the Tribe's instream flow claims, but 
also its on-reservation consumptive use claims and its claims 
pertaining to "springs and fountains" on certain private and public 
lands that arise under a separate treaty. 

The document containing the agreement-a so-called "term 
sheet" running to nearly 30 single-spaced pages, plus exhibits
specifies a host of actions, payments, and understandings within 
three major areas: ( 1) the measures to be carried out for the 
benefit of the Tribe, such as on-reservation water uses, infra
structure improvements, land transfers from the federal govern
ment, and fish hatchery management; (2) measures pertaining to 
habitat improvement, establishment of certain state-law-based 
instream flows, and silvicultural standards in the Salmon and 
Clearwater River drainages; and (3) the Snake River flow com
ponent, which centers on agreements to provide, on a willing 
seller basis, increased flows in the Snake River for what the Tribe 
and federal agencies see as important for salmon and steelhead 
migration. 

As of this writing, the parties are working on legislation to 
submit to the current Congress. 

NEVADA 
(Ross E. de Lipkau, Reporter) 

TRANSFER OF INDIAN RESERVED RIGHTS APPROVED 

UnitedStatesv. Orr Water Ditch Co., 309 F. Supp. 2d 1245 
(D. Nev. 2004), resulted in a decision in favor of the Pyramid 
Lake Tribe oflndians ( Tribe) with regard to the transfer of water 
rights. The case involved two rights, Claim No. 1 and Claim No. 2, 
adjudicated to the Tribe in the Orr Ditch Decree in 1944. Pur
suant to Claim No. 1, the Tribe has a right to 14,742 acre-feet to 
irrigate 3,130 acres within the reservation boundaries and pur
suant to Claim No. 2, the Tribe has the right to 15, 345 acre-feet 
to irrigate 2,745 acres. In 2001, the Tribe filed applications with 
the Nevada State Engineer to temporarily transfer the place and 
manner ofuse of9,914 acre-feet of Claim No. 1 and all of Claim 

No. 2 from irrigatiod to instream use in the Truckee River. The 
State Engineer grant~d the applications in the amounts of 8,420 
acre-feet and l l ,254j acre-feet respectively. Temporary applica
tions are authorized! by Nevada law and may be granted for a 
period of one year. ~oth the applications were protested by a 
multitude of parties, hicluding Truckee Carson Irrigation District 
(TCID) and the Citr of Fallon, who filed an appeal with the 
federal district court\ 

The court notedl that the threshold question in the case was 
whether the two w~t r rights are federal reserved rights or state 
water rights. All p ies agreed that Claim No. 1 is a federal re
served right, but TC D argued that Claim No. 2 is a state water 
right. The court held hat both are federal reserved rights, in large 
part because the priqrity date awarded for both rights in the Orr 
Ditch Decree is 1859, the date of creation of the reservation, and 
not the date water w~s applied to beneficial use, as it would be if 
they were state rights. The court said that the reserved rights 
status was confirmed by the history of the claims recognized and 
relied on in prior liti~ation. 

The United Stat¢s and the Tribe argued that federal reserved 
rights are not subjeqt to state law, either substantive or proce
dural. The Orr Ditctj Decree specifically authorizes changes in 
the place or mannert of use of decreed rights "in the manner 
provided by law." R~lying on United States. v. Orr Water Ditch 
Co., 914 F.2d 1302 (9th Cir. 1990) and United States v. Alpine 
Land & Reservoir ch., 697 F.2d 851 (9th Cir. 1983), the court 
concluded that the manner provided by law is state substantive 
and procedural law ekcept where there is preempting federal law. 

Assertions by me City of Fallon and TCID of forfeiture, 
abandonment, and l*k of perfection of the rights were brushed 
aside by the court, ~hich found that federal exemption of the 
rights from appropri4tion preempts state substantive law regard
ing these matters. TCID also argued that irrigation is the only 
purpose for which w;jlter in Claims No. 1 and 2 was reserved and 
that this prevented tll.e transfer of the water to fishery purposes. 
The United States and the Tribe countered that reserved rights 
can be used for any lawful purpose. The court found it unneces
sary to resolve this issue because, like the State Engineer, it 
found that fishery is also a primary purpose of the reservation. 

The court ruled that the Tribe's reserved rights are subject 
to state law requirenltents regarding administration of rights on 
the Truckee River, inpluding the rule that a transfer cannot impair 
the rights of other appropriators. In considering impairment, the 
State Engineer had qompared the proposed new use against the 
conditions that wou* exist if the Tribe had used its entire rights 
as decreed. TCID an~ Fallon argued that the correct comparison 
of the new use was :to the Tribe's actual use, not its decreed 
rights. The court agrFed with the State Engineer, reasoning that 
as a matter of law [ Tribe would not injure another person's 
water rights if it beg using its entire rights as adjudicated in the 
Orr Ditch Decree an , thus, the relevant comparison for injury is 
the Tribe's decreed ight, rather than actual usage. 

The final major ~ssue decided by the court was whether the 
Tribe could transfer poth the water duty as set forth in Orr Ditch 
Decree, plus the tran~portation loss. The Orr Ditch Decree does 
in fact state that an :1igator or a decreed water right holder may 
divert the water duty llocated, plus the actual transportation loss 
necessary to achieve ·ts water duty. In this instance, however, the 
court ruled, "the amqunt of the transportation loss permitted for 
the proposed use wi~l be the actual transportation loss resulting 
from the proposed rn)e, not the loss resulting from the use that is 
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being abandoned." 309 F. Supp. 2d at 1256. The court explained 
the above holding by stating, "the Tribe could only transfer the 
[sic] its underlying water duties and the right to sufficient water 
for the actual transportation loss for the proposed new uses." Id. 
Accordingly, the State Engineer was directed to grant the appli
cation "in the amount of the transferred water duty plus the actual 
transportation loss incurred in transporting the water duty from 
the point of diversion to the place of application." Id. 

The matter has been appealed and cross appealed to the 
Ninth Circuit by the United States, the Tribe, Churchill County, 
and Fallon. The State Engineer has apparently accepted the deci
sion. 

NEW MEXICO 
{Tim De Young, Reporter) 

STATE ENGINEER PROPOSES SURFACE WATER, ACTIVE 
WATER MANAGEMENT, AND DAM SAFETY REGULATIONS 

The New Mexico Office of the State Engineer has been 
criticized over the years for its failure to promulgate or update 
written regulations for water use. The surface water regulations, 
for example, had not been updated since the 1950s. Water law 
practitioners also have complained that instead of following the 
statutory rulemaking procedures required by N.M. Stat. Ann. 
§ 72-2-8, the State Engineer instead had issued "guidelines" that 
some thought were de facto regulations. 

In a clear departure from the past, the State Engineer re
cently issued findings of fact and proposed regulations pursuant 
to N.M. Stat. Ann. § 72-2-8. Written comments have been soli
cited and public hearings will take place in June 2004. The 
regulations include proposals for active water management in 
certain areas of the state, new surface water administration rules 
and regulations, and new dam design, construction, and safety 
rules and regulations. For copies of the proposed regulations and 
further information, go to the State Engineer's website: http:// 
www.seo.state.nm.us/hot-topics/index.html. 

SOUTH DAKOTA 
(John IL Davidson, Reporter) 

SOUTH DAKOTA SUPREME COURT RULES ON PUBLIC USE 
OF WATERS 

Applying the public trust doctrine, the South Dakota Su
preme Court, in Parks v. Cooper, 2004 SD 27, 676 N. W.2d 823 
(S.D. 2004), held that all waters in the state belong to the people 
regardless of whether the title to the bed is privately owned. This 
case involved public access to surface waters lying on private 
property held in fee simple. 

In the 1990s and early 2000, northeastern South Dakota re
ceived significantly large amounts of precipitation resulting in 
the formation of three lakes where none previously existed. The 
three newly formed water bodies-Long Lake, Schiley Slough, 
and Parks Slough-were located in Day and Clark Counties. The 
three water bodies had similar characteristics: they were never 

meandered when the federal government surveyed prior to 
homesteading; until the mid-1990s, the land beneath the water 
was used for pasture or cropland; and the land was owned in fee 
simple. When the public began using the water bodies for sport
ing and recreational activit~es without permission, the landowners 
sought and were granted aiji injunction declaring that the land and 
water were private prope · and enjoining public access. 

On appeal, the South Dakota Supreme Court reversed and 
remanded the circuit cou judgment. The court applied the fed
eral test to determine nav· ability of the lakes and held that the 
title to the beds lies with e landowners. Because the lake beds 
originated from federal p tents, the court determined that the 
"pleasure boat" test for n vigability was inapplicable. Further
more, the court held that ased on the Desert Land Act of 1877, 
all non-navigable waters f the state became publici juris and 
subject to the plenary con ol of the state. Subsequently, in 1955, 
the South Dakota legisla e rejected an earlier statute which 
stated that the owner ofl d owns the water thereon and instead 
made all waters within th state the property of the people. For 
this reason, the state can c ntrol and convert the waters to public 
use. Based on precedent atjd existing state statutes, South Dakota 
aligned with Idaho, Iowa~ Minnesota, New Mexico, Montana, 
North Dakota, Oregon, U~, and Wyoming and recognized the 
public trust doctrine's applicability independent of title to the 
bed. 

TEXAS 
(Bruce Wasinger, Reporter) 

COURT REFORMS DEED, VOIDS ILLEGAL RESERVATION OF 
WATER RIGHTS 

In Herrmann v. Lindfey, No. 04-02-00184-CV, 2004 WL 
624906 (Tex. App.-San }\ntonio Mar. 31, 2004) (not released 
for publication), the couri of appeals issued an order denying 
Herrmanns' motion for tehearing, but in doing so withdrew 
its February 19, 2003, judgment and opinion and substituted a 
new judgment and opinion. The court of appeals held that the 
Lindseys had proved they were entitled to reformation of the 
deed to reflect the Lindseys' interest in one-half of the permitted 
water rights to the property transferred from the Herrrnanns to 
the Lindseys. 

In 1993, the Texas l1e·s1ature enacted the Edwards Aquifer 
Authority Act (the Act) to anage the pumping of water from the 
Edwards underground aq ifer and to sustain the diverse eco
nomic and social interes dependent upon it. The Authority is 
charged with regulating gr undwater withdrawals from the aqui
fer by a permitting syste . The ownership of permits issued by 
the Authority and applic tions for such permits are generally 
transferrable. The Act, ho ever, imposes certain limitations on 
one's ability to transfer a rmit or app Ii cation for a permit. Sec
tion 1.34 of the Act gove s the transfer of a permit or appli
cation for a permit. Sectio 1.34 provides: 

[a] permit holder may,ease permitted water rights, but 
a holder of a permit or irrigation use may not lease 
more than 50 percen of the irrigation rights initially 
permitted. The user's !remaining irrigation water rights 
must be used in accor<Jance with the original permit and 
must pass with the trabsfer of the irrigated land. 

I 
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... thus, fifty-percent of the permitted water rights must 
remain with the irrigated land and is not transferrable. 
This half of the water rights is known as the "base irri
gation groundwater" (BIG). The other half of the water 
rights that may be transferred away from the irrigated 
land is known as the "unrestricted irrigation ground
water" (UIG). 

Id. at *5. 

Prior to the sale of the land in question, the Herrmanns, on 
two separate occasions, transferred one-half of the water rights 
to a third party. The Herrmanns then proceeded to offer the land 
without the water rights for sale. The Lindseys purchased the 
land with full knowledge that the water rights were not being 
transferred with the land. 

Thereafter the parties discovered that the Act permitted only 
one-half of the irrigation pumping rights to be severed from the 
land (UIG). The remaining one-half of the water pumping rights 
(BIG) cannot be severed from the land. 

Once the parties realized that the Act permitted only one
half of the water rights to be transferred and severed from the 
land, it became readily apparent that the validity of the earlier 
transfer by the Herrmanns of one-half of the water rights to a 
third party, as well as the Herrmanns' reservation of the BIG 
water rights in the sale of the land to the Lindseys was now in 
question. 

The Lindseys claimed as landowners they were entitled to 
the B 1G water rights that could not be transferred from the land. 
The Herrmanns, on the other hand, sought to set aside the land 
transfer altogether on the grounds oflack of consideration, mutual 
mistake, and illegality. 

The Edwards Aquifer Authority was an amicus party in this 
case. The court of appeals, in ruling in favor of the Lindseys and 
rejecting all the Herrmanns' legal grounds, adopted in toto the 
Authority's position regarding the voidable transferability of 
ownership of BIG water rights. Specifically, BIG is an irrigation 
water right that is appurtenant to the land (the originally irrigated 
place ofuse ). The place and purpose of use for a BIG water right 
may not be transferred to another location or purpose. Ownership 
may be transferred to a third party not owning the place of use, 
but in such cases the Authority's position is that the transfer is 
voidable subject to a condition subsequent, i.e., divestiture in the 
event of the transfer to a subsequent transferee of ownership of 
the land to which BIG is appurtenant. In such a case, the third 
party is divested of ownership and the ownership is instead ves
ted in the subsequent transferee as a matter oflaw. Additionally, 
BIG water rights may not be reserved by the transferor and title 
must pass with conveyance of ownership of the land to which the 
BIG water right is appurtenant. No petition for review has yet 
been filed with the Texas Supreme Court. 

UPDATE ON CHOCOLATE BAYOU CASE 

This is an update to the case of Chocolate Bayou Water 
Co. v. Texas Natural Resource Conservation Commission, 124 
S.W.3d 844 (Tex. App.-Austin 2003), as reported in Vol. 
XXXVII, No. I (2004) of this Newsletter. On May 5, 2004, the 
Texas Supreme Court requested the parties to file briefs on the 
merits. However, the supreme court specifically stated that the 
petition for review filed by the appellants, Chocolate Bayou 
Water Co., has not been granted and remains under consideration 

by the supreme court. All briefs are to be filed with the supreme 
court no later than July 9, 2004. 

WASHINGTON 
(Aµiy K. Kelley, Reporter) 

j 

ADMINISTRATIVE ~ULINGS ON WATER RIGHTS MATTERS 

Those recently 1/ooking for exciting developments in Wash
ington water law ate destined for tedium if they follow the 
legislature or the reports of the appellate courts. Most of the 
action is in the area qf administrative appeals (specifically, deci
sions of the Pollutiorj. Control Hearings Board (Board or PCHB), 
which hears appealslfrom the Department of Ecology (DOE)). 

MEAD 

Mead v. Washi gton Dep 't of Ecology, No. 03-055, 2004 
WL 1082853 (W PCHB May 11, 2004), is a fairly mundane 
matter, but even dprovides a concise refresher course on the 
elements required r Wash. Rev. Code § 90.03.290(3) for 
granting a water peJ111it: (l) available water, (2) beneficial use, 
(3) non-impairment ~f existing rights, and ( 4) no detriment to the 
public welfare. Mead's predecessor had acquired a parcel ofland 
in 1974 and was informed by the seller that the land was served 
by a valid water right. Actually, a water right permit had been 
granted in 1953, but cancelled in 1955. In a sad commentary on 
the well known baqklog in processing applications for water 
rights in Washingtol· (in a fit of pique the legislature slashed the 
DOE's budget year ago and the positions cut have not been 
restored), a new ap . Iication for a permit was filed in 1992, but 
not finally handled $ntil 2003, when it was denied. (The water 
use, however, had been ongoing for decades.) 

Mead wanted to continue to divert water into a storage pond 
and use it for irrigation. The irrigation use was concededly bene
ficial, but he struck tmt on all three of the other elements under 
Wash. Rev. Code§ 9P.03.290(3). Thestream,MaxweltonCreek, 
is often stagnant witq algae blooms and sometimes below Mead's 
property is entirely qry. Three certificated water rights and three 
water rights claims ~xist downstream of Mead's property; the 
water requirements :!pr his application would have been between 
8.12 afy and 11.8 afy. DOE had no problem concluding (and the 
Board affirming) th._t during the summer months "there would 
not be enough water Ito satisfy existing water rights, the instream 
flow needs of fish, '1Dd the Appellant's diversion." 2004 WL 
I 082853 at *4. No ayailable water, impairment of existing rights, 
and detriment to thej public interest-all in one fell swoop. 

SNOQUALMIE INf.1IAN TRIBE 

The issues in Sn~qualmie Indian Tribe v. Washington Dep 't 
o/Ecology, No. 03-1156, 2004 WL 763071 (Wash. PCHB Apr. 7, 
2004) were, to coin • phrase, less mainstream. Snoqualmie Falls 
(much admired by al generation of"Twin Peaks" fans who have 
watched it tumbling jpast the "Great N orthem Lodge" -actually 
the Salish Lodge) ~as been, since 1897, the site of "the first 
major hydroelectriclplant in Washington." Id. at *3. The Falls 
have been for muc~ longer a sacred site for the Snoqualmie 
Indian Tribe. The liciense for the hydroelectric project expired in 
1993; Puget Sound Energy (PSE) had filed an application to re
license its two power plants in 199 l. The DOE issued the neces-
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sary Clean Water Act (CW A)§ 401 certification in September of 
2003. 

The Tribe challenged the certification on a number of grounds, 
the most interesting of which were (I) that § 40 I's command that 
a certification must set forth limitations necessary to comply with 
state law requirements included a "requirement" that the Tribe's 
"historical, cultural, and spiritual interest in the Falls" be protec
ted as a beneficial use under Washington law; and (2) that es
tablishing a critical flow level should not be based on the pro
ject's capacity but rather on the nature of the channel. 

The Board agreed with the Tribe that it had a "historical, 
cultural, and spiritual interest in the waters of the Snoqualmie 
River [and] or in Snoqualmie Falls itself." 2004 WL 763071, at 
* 15. The Board, however held that the language in the Wash
ington statute on beneficial use that included "all other uses 
compatible with the enjoyment of the public waters of the state," 
Wash. Rev. Code§ 90.54.020(1), did not encompass the Tribe's 
interests, since they were not of "the same type or class as the 
beneficial uses" otherwise listed in the statute. More precisely, 
since the Board also dwelt on the function of water quality 
criteria under the CW A as designed to protect "characteristic 
uses" of a waterbody, the problem really seemed to be the lack 
of a use of water, beneficial or otherwise. (The one aspect of 
Wash. Rev. Code§ 90.54.020 that clearly contemplates some
thing other than literal uses was the "preservation of environ
mental and aesthetic values," but the Tribe distinguished its in
terests from aesthetics, and even more strongly rejected as offen
sive any analogy between its interests and the recognition under 
the statute of recreational uses.) Under the law of eminent do
main, the U.S. Supreme Court determined years ago in Berman 

v. Parker, 348 U.S. 26 (1954), that public "interest" canmeetthe 
public "use" requirement; the Pollution Control Hearings Board 
is not yet willing to be similarly flexible in its interpretation of 
the word "use." The Board did, however, request that the DOE 
"initiate discussions" with the Tribe to create a protocol for im
proved communications ("early notification, adequate informa
tion, and timely consultation"). 2004 WL 763071, at * 16. 

When setting critical flow levels for the hydroelectric pro
ject, the state Department of Fish and Wildlife, after numerous 
site inspections, recommended 2,500 cfs based on channel con
ditions. PSE proposed a critical flow of 1700 cfs. (Critical flow 
is not the equivalent of minimum flow, but it does trigger stag
gered "ramping"-up or down--0f flows, and whether or not 
ramping is required has a major impact on the stranding of ju
venile fish.) FERC agreed with PSE, and the§ 401 certification 
was approved. FERC used photos ( and may not have visited the 
site); its use of the 1700 versus 2500-cfs level was based on the 
hydroelectric project's capacity. 

The Board found that the listing of species under the En
dangered Species Act (seiveral anadromous fish species on the 
Snoqualmie have been listed as threatened) may require projects 
to modify ongoing operations ( intimating, one assumes, that pro
ject capacity in itself has little to do with what is critical for fish). 
It also found that more study was necessary, but that the 1700-cfs 
level could degrade fish habitat, thereby violating the require
ment to protect existing beneficial uses as well as the state's 
antidegradation policy. Thus, pending completion of the study, 
the Board required the § 401 certification to be modified to 
establish the critical flow at the 2,500-cfs level. 

EDITOR'S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be ofinterest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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UTAH SUPREME COURT RULES THAT 
IRRIGATION OF NATURAL VEGETATION 

IS A BENEFICIAL USE OF WATER 
IN SOME SITUATIONS 

(John H. Mabey, Jr., Utah Reporter) 

The Utah Supreme Court reluctantly upheld a trial court's 
determination that irrigation of a tree farm that ultimately failed 
nevertheless constituted a beneficial use of water because of the 
benefits produced by the enhanced indigenous vegetation. In re 
General Determination of the Rights to Use All of the Water, 
2004 UT 67, 98 P.3d 1 (Utah 2004). The landowner testified at 
trial that the diversion of water for irrigation allowed him to cul
tivate various plants indigenous to the area. As a result, he was 
able to harvest berries and trees, and the enhanced foliage pro
vided feed and cover for animal life. The trial court found that 
the irrigation produced the benefits of, "among other uses," 
"satisfy[ing] aesthetic desires," "reduc[ing] the fire hazard," and 
"creat[ing] property line buffers."98 P.3d at 13. 

As would be expected, however, the supreme court's ruling 
is amply qualified: 

Id. 

We are particularly skeptical of ends that appear to be 
merely incidental to water use and that are declared as 
beneficial only in hindsight. However, because the trial 
court is entitled to significant discretion in applying prin
ciples ofbeneficial use, we affmn the trial court's find
ing that the water available ... was put to beneficial 
use .... We caution, however, that our holding should 
not be interpreted to imply that irrigation of natural 
vegetation generally constitutes beneficial use .... 

While watering indigenous vegetation generally is 
not a beneficial use and may, in fact, be wasteful, a de
termination of beneficial use relies on the individual 
facts and circumstances of a given situation. 

After finding that the water was placed to a beneficial use, 
the court concluded that the water right was not forfeited for 
failure to use the water for a consecutive five-year period. The 
competing water user also alleged that the water right was par
tially forfeited on the grounds that more water was diverted than 
was reasonably necessary for the irrigation of natural vegetation. 

continued on page 2 

FEDERAL DISTRICT COURT RULES THAT 
BUREAU OF RECLAMATION MUST 

COMPLY WITH STATE FISH FLOW LAW 
(Ronald B. Robie, California Reporter) 

In a case involving stream flows below a dam, Senior U.S. 
District Judge Lawrence Karlton in Sacramento held in Natural 
Resources Defense Council v. Patterson, 333 F. Supp. 2d 906 
(E.D. Cal. 2004), that state law required fisheries releases below 
the U.S. Bureau of Reclamation's (USBR) Friant Dam on the 
San Joaquin River. Among others, California's Water Resources 
Control Board filed an amicus brief in support of the plaintiff's 
motion for summaryadjudication on liability, which was granted. 

Beginning in the late 1940s, flows were reduced below the 
dam as water stored was delivered by the Friant-Kem and Madera 
Canals to water users in the Eastern San Joaquin Valley. Before 
the construction of the Friant Dam, the spring Chinook Salmon 
run numbered into the hundreds of thousands and the historical 
fall run was estimated to be 50,000 to 100,000 fish. Both runs 
disappeared after 1949 and for the last 50 years USBR has di
verted nearly all the river's flows. Other native fish also suffered 
declines. 

The issue before the court was whether Cal. Fish and Game 
Code § 5937 applied to the dam. This statute provides that: "The 
owner of any dam shall allow sufficient water at all times to pass 
through a fishway, or in the absence of a fishway, allow sufficient 
water to pass over, around or through the dam, to keep in good 
condition any fish that may be planted or exist below the dam." 

The trial court explained that under California v. United 
States, 438 U.S. 645 (1978), "the 'cooperative federalism' man
dated by§ 8 [of the Reclamation Act (43 U.S.C. § 383)] required 
the United States to comply with state water laws unless that law 
was directly inconsistent with clear congressional directives re
garding the project." 333 F. Supp. 2d at 914. 

Two previous times claims that section 5937 was preempted 
by the Central Valley Project Improvement Act, 106 Stat. 4706 
(CVPIA), or did not apply to the Friant Dam were heard and re
jected by Judge Kar]ton. In Natural Resources Defense Council 
v. Houston, 146 F.3d 1118 (9th Cir. 1998), the Ninth Circuit held 
that section 5937 was not facially preempted but remanded the 
case for an as-applied analysis. The current decision dealt with 

continued on page 2 
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IRRIGATION OF NATURAL VEGETATION 
(continued from page 1) 

No evidence was presented at trial, however, to support the claim 
of partial forfeiture. 

In an interesting footnote the court clarified that it was not 
reaching "the question of whether a finding of partial forfeiture 
may be grounded in the estimated water consumption of the 
specific types of plants cultivated by a water user granted water 
rights for irrigation." Id at 14 n.8. The court left the door open 
for a future court to decide, as a matter oflaw, whether in Utah 
partial forfeiture can result from changing the crops from a high
consumptive crop such as alfalfa to a lower water-consuming 
crop. 

The Utah state engineer has historically viewed irrigation as 
a beneficial use without distinguishing between the types of crops 
irrigated. When evaluating the amount of water consumed by 
irrigation in a given drainage, the state engineer has always used 
formulas based on alfalfa, which is considered to be the highest 
consumptive crop in Utah. If the supreme court were to allow 
partial forfeiture to be based on changes in crop type, Utah's 
whole approach to irrigation use would need to be modified. 
Conceivably, if an irrigation water right can be partially forfeited 
because the irrigator decides to irrigate a less water-intensive 
crop, then an irrigator would be precluded from going to a more 
water-intensive crop on the grounds that such a change in crop 
type would result in an enlargement of the water right. Such a 
result is not likely in Utah not only because of the administrative 
burden it would create for the state engineer, but also because in 
Utah irrigation and agriculture remain important elements ofboth 
its economy and culture. 

STATE FISH FLOW LAW 
(continued from page 1) 

that issue. The decision concluded that "the Bureau of Reclama
tion has violated§ 5937 of the California Fish and Game Code 
as applied to it by virtue of§ 8 of the Reclamation Act of 1902." 
333 F. Supp. 2d at 18. The court, however, also stated that its 
holding 

Id. 

hardly begins to address the problem of remedies. In 
this regard, the court notes not only the issue of whether 
the reasonableness component of the CVPIA constitutes 
an overlay on the Bureau's duties, but as the non
federal defendants noted in oral argument, farmers 
throughout the valley have dedicated their lives and 
fortunes to making the desert bloom. They did so in 
reliance on the availability of CVP water. That reality 
most likely should be taken into account when the court 
comes to address a remedy. 

The bottom line is that this already lengthy litigation still has 
a long way to go. 
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ALASKA 
(Thomas E. Meacham, Reporter) 

ALASKA SUPREME COURT FINDS DUE PROCESS VIOLATIONS 
IN TEMPORARY WATER PERMIT 

The Alaska Supreme Court has held that certain procedures 
that the Alaska Department of Natural Resources (DNR) fol
lowed to accommodate the oil and gas industry in its seasonal 
construction of ice roads on the North Slope of Alaska violated 
procedural due process rights. In Alaska Department of Natural 
Resources v. Greenpeace, Inc., 96 P.3d 1056 (Alaska 2004), the 
court held that DNR violated Greenpeace's rights as an appellant 
by providing it with only one day's notice before lifting a stay 
regarding issuance of a temporary water use permit (TWUP) for 
the seasonal withdrawal by BP Exploration Alaska, Inc. (BP) of 
water for winter ice road construction. However, the court held 
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that Greenpeace's participation in subsequent administrative pro
ceedings regarding the environmental effects of the TWUP had 
effectively cured the earlier due-process violations. 

BP had applied to DNR in August of 1999 for the issuance 
of a TWUP allowing it to withdraw 70 million gallons of water 
from a gravel pit adjacent to the Kuparuk River for the winter 
construction of ice roads to facilitate its oil and gas operations. 
The permit quantity was reduced to 56 million gallons by the 
Alaska Department of Fish and Game, which otherwise consen
ted to DNR's issuance of the permit Greenpeace appealed DNR's 
decision to issue the permit, asserting that fish habitat in the 
Kuparuk River would be adversely affected during periods of 
low winter flows. Under regulations existing at the time, Alaska 
Admin. Code tit. 11, § 02.060(a), such an appeal triggered an 
automatic stay of the permit issuance decision. Seven days later, 
BP requested that the commissioner of DNR lift the stay under 
expedited consideration, asserting that delays would jeopardize 
its winter oil and gas projects. 

The commissioner ofDNR gave notice to Greenpeace by a 
telephone message that it had one day to oppose his lifting of the 
stay on public-interest grounds. Greenpeace did not timely res
pond, and the stay was lifted. The court held that this abbreviated 
procedure violated the rights of Greenpeace to timely notice and 
an opportunity to present its position before the stay was lifted. 
However, the court also held that Greenpeace's later partici
pation in proceedings concerning the merits of the dispute (i.e., 
whether the water withdrawal would have an adverse effect on 
fish habitat in the KuparukRiver) had effectively cured the initial 
denial of procedural due process. 

The court also noted that legislation enacted in July of200 l, 
Alaska Stat. § 46.15.155(e), had amended the substantive bases 
for issuance of TWUPs, eliminating the requirement for a best
interest finding by DNR and that a change in regulations in 
September of2001 had abolished the procedural requirement that 
the appeal ofa permit's issuance trigger an automatic stay of the 
permit, Alaska Admin. Code tit. 11, § 02.060. Nevertheless, the 
court held that the "public interest" exception to the mootness 
doctrine required that it decide the due-process claims that 
Greenpeace had raised. 

ARIZONA 
(Margaret Gallogly, Reporter) 

ARIZONA SUPREME COURT VALIDA TES STATE-IMPOSED 
MUNICIPAL WATER CONSERVATION PROGRAM 

The Arizona Supreme Court recently resolved a long-running 
dispute regarding the authority of the Arizona Department of 
Water Resources (ADWR) to regulate municipal water providers. 
Arizona Water Co. v. Arizona Department of Water Resources, 
208 AZ 147, 91 P.3d 990 (Ariz. 2004). The court unanimously 
concluded that ADWR (l) has the statutory authority to impose 
water conservation regulations directly on municipal water 
providers; (2) may impose water conservation requirements on 
end users, but is not required to do so; and (3) may take into 
account a water provider's use of Central Arizona Project (CAP) 
water in determining compliance with per capita water use. The 

supreme court's decision allows ADWR to begin enforcing its 
primary water conservation program for municipal water pro
viders-the total gallons per capita per day (GPCD) program
once again. During the duration of the lawsuit, ADWR had es
sentially stopped enforcing this program due to questions about 
its validity. 

This decision vacated, in part, an opinion of the Arizona 
Court of Appeals which had held that ADWR's municipal water 
conservation plan was invalid because it failed to address water 
utilization by the end users of water. Arizona Water Co. v. Ari
zona Department ofW ater Resources, 205 AZ 532, 73 P.3d 1267 
(Ariz. Ct. App. 2003). 

Background. As part of the comprehensive Groundwater 
Code adopted in 1980, the Arizona legislature required ADWR 
to develop groundwater management plans for each Active Man
agement Area (AMA) of the state. The legislature established 
AMAs in those areas of the state where groundwater has been 
heavily pumped, including the Phoenix and Tucson metropolitan 
areas. The legislature required the development of five manage
ment plans for each AMA--one for each successive decade from 
1980 through 2020, and a fifth management plan for the five-year 
period from 2020 to 2025. 

As required by statute, in late 1989, ADWR promulgated the 
Second Management Plan for the Phoenix AMA applicable from 
1990 to 2000. (Both the Arizona Supreme Court and the Court 
of Appeals determined that this lawsuit was not moot, because 
the Third Management Plan for the Phoenix AMA covering the 
years from 2000 to 2010 contained essentially the same muni
cipal water conservation requirements as the Second Manage
ment Plan.) The Second Management Plan contained several 
programs imposing water conservation requirements on agricul
ture, municipal water providers, and certain industries pumping 
groundwater for their own use, such as golf courses, industrial 
plants, dairy farms, and cattle feeding operations. For large muni
cipal water providers, the primary water conservation program 
was the GPCD program. 

Under the GPCD program contained in both the Second 
Management Plan and the subsequent Third Management Plan 
now in effect, ADWR regulates the amount of water each large 
municipal water provider may deliver in a year, based on a set 
daily delivery rate per person within the provider's service area. 
All sources of water are counted, except certain surface water 
releases and except for effluent under limited circumstances. To 
implement this program, ADWR established a GPCD rate for 
each large municipal water provider in the AMA. ADWR limits 
the total amount of water that a water provider may withdraw, 
divert, or receive during a year by multiplying the provider's 
GPCD rate by the population of the municipal water provider's 
service area and multiplying that product by 365. Except for 
narrow categories of water users, ADWR did not directly regu
late the customers of municipal water providers. Thus, in general, 
if customers used more water in a year than the GPCD rate of its 
water provider allows, only the water provider would be in vio
lation of the management plan requirement, not the customers. 
As the supreme court recognized "[t]his approach places the 
principal burden of achieving reductions in groundwater use on 
water providers," rather than on end users of water. 91 P.3d at 
992. 
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This case began in 1990, when Arizona Water Company 
filed a complaint in the Maricopa County Superior Court against 
ADWR requesting judicial review of the Second Management 
Plan on a number of grounds and for several of the water com
pany's community systems. The parties agreed to continue this 
matter on the inactive calendar while administrative review pro
ceeded. Over time, the water company and ADWR were able to 
resolve all issues except for those involving the water company's 
Apache Junction system. Apache Junction is a small community 
located on the eastern edge of the Phoenix metropolitan area. 
Arizona Water Company's Apache Junction system includes part 
of the Town of Apache Junction and adjacent unincorporated 
areas. The Apache Junction area experienced a great deal of 
growth in the 1980s and 1990s. Moreover, the nature of water 
service changed from being primarily residential water service to 
a mixture ofresidential and non-residential water service, includ
ing large commercial customers such as golf courses. Water 
served to non-residential uses such as golf courses can greatly 
impact a water provider's GPCD compliance, because those uses 
result in an increase in water deliveries without necessarily in
creasing the water provider's residential population base, which 
is used to compute compliance with the GPCD program. 

Eventually, the Director of ADWR issued a 1999 decision 
substantially affirming the water conservation requirements con
tained in the Second Management Plan for the water company's 
Apache Junction system. Arizona Water Company requested ju
dicial review of that decision, and the 1990 and 1999 complaints 
were consolidated into one action. In its complaints, Arizona 
Water Company contended that ADWR imposed the water con
servation burden only on municipal water providers and a limited 
group of other users, not on all persons who withdraw, distribute, 
or receive groundwater, as required by the Code. The company 
also argued that the water conservation requirements of the Sec
ond Management Plan would require the company to restrict or 
refuse service to its customers in violation of its obligations as a 
public utility. In addition, Arizona Water Company asserted that 
ADWR should not include the company's CAP water use in de
termining compliance with the GPCD program, because the 
Groundwater Code authorizes ADWR to regulate groundwater, 
not all sources of water. 

Prior Decisions. The essence of the dispute is whether ADWR 
is required by statute to impose water conservation requirements 
directly on end users of water. The Maricopa County superior 
court agreed with the water company's statutory interpretation 
and found that ADWR's Second Management Plan was unen
forceable because it did not address water utilization by end 
users. By a 2-1 decision, the Arizona Court of Appeals affirmed 
the superior court on this issue. The court of appeals determined 
that the central issue of the appeal was "whether the legislature 
intended that ... the Department should include in its manage
ment plans conservation measures to be employed by end users 
of groundwater." 73 P.3d at 1271. After reviewing several pro
visions of the Groundwater Code, the court of appeals concluded 
that the legislature did intend that ADWR impose conservation 
requirements on end users. While acknowledging that the legis
lature did not expressly order inclusion of end-user water conser
vation measures in ADWR's management plans, the court inter
preted the legislature's intent as requiring such conservation 
measures. The court of appeals directed that ADWR devise 
appropriate conservation measures in its management plans that 
included the end users of water. 

The court of appeals did not address the question of whether 
AD WR has the statutory authority to impose water conservation 
requirements directly on municipal providers, or if the agency's 
authority is limited solely to regulating the customers of muni
cipal water providers. The court stated that Arizona Water Com
pany had not squarely presented the question on appeal. The 
dissenting judge analyzed this issue and reached the conclusion 
that the legislature clearly intended that municipal water pro
viders are to be directly regulated in ADWR's management 
plans. Without ruling on the issue, the majority of the court of 
appeals indicated that, if the question had been properly before 
the court, they would have reached the same conclusion as the 
dissenting judge. 

Supreme Court Decision. The Arizona Supreme Court first 
addressed the question of whether ADWR has the statutory 
authority to impose per capita use limitations directly on muni
cipal water providers. As an initial matter, the court agreed that 
Arizona Water Company had properly raised this question on 
appeal. Arizona Water Company argued that the statute requiring 
reductions in per capita use of water only applied to users of 
water, not to those entities providing water service. The supreme 
court rejected this argument. Referring to other statutory provi
sions in the Groundwater Code, the court found that "[t]his lan
guage conclusively demonstrates that the legislature contem
plated that GPCD requirements could be imposed directly on 
municipal providers." 91 P .3 d at 995. The court held that ADWR 
does have the statutory authority to impose gallons-per-capita 
water conservation requirements directly on municipal water 
providers. 

The second issue resolved by the court was whether ADWR 
must directly regulate end users of water before ADWR may 
impose conservation requirements on municipal water providers. 
It was on this point that the supreme court disagreed with the 
court of appeals and the superior court. The supreme court noted, 
as did the court of appeals, that there is no statute definitively 
ordering ADWR to regulate water use by end users. The court 
then analyzed the express language of the pertinent statutes and 
found that those statutes did not support the conclusion that the 
management plans must include water conservation requirements 
imposed directly on end users. The court stated that, when the 
legislature has not spoken definitively to an issue, statutory 
interpretation by the administrative agency should be given great 
weight. In light of the expertise required of the Director of 
ADWR and given that the statutory language is not dispositive, 
"the Director's expert interpretation deserves considerable defer
ence by the judiciary, and should not be overturned simply be
cause judges find a greater 'sensibility quotient,' ... in an al
ternative interpretation of the statute." Id. at 998 (quoting the 
court of appeals opinion). The court held that the Code authorizes 
ADWR to regulate end users directly, but does not require ADWR 
to do so. Further, the Code does not require ADWR to impose 
water conservation requirements on all end users before it may 
impose GPCD requirements on municipal water providers. 

The third issue decided by the supreme court was whether 
ADWR may include the amount of CAP water delivered by a 
water provider in determining whether that provider is in com
pliance with its GPCD requirement. ADWR includes all sources 
of water in calculating GPCD compliance, except surface water 
and effluent under limited circumstances. Using a process called 
"stacking," AD WR accounts for groundwater deliveries last. Re-
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lying on a prior decision involving effluent deliveries and on 
statutory interpretation, the supreme court held that CAP water 
may be included in determining compliance with the per capita 
use requirements. On this issue, the supreme court upheld the 
decision of the court of appeals. 

This decision does not entirely conclude the matter. The su
preme court remanded the case to the Maricopa County Superior 
Court for further proceedings on the question of whether the 
GPCD rate set by ADWR for the Arizona Water Company Apache 
Junction system was reasonable, given the particular circum
stances of that water system. The lower courts did not reach the 
issue of reasonableness, having found that the management plan 
was not valid. 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

NINTH CIRCUIT WEIGHS IN ON TRINITY RlvER 
RESTORATION DISPUTE 

The Ninth Circuit Court of Appeals has weighed in on the 
continuing controversy over the flows of California's Trinity 
River and a tug-of-war between fishery interests and Native 
Americans and water users in the vast Central Valley. The case 
is West/ands Water District v. US. Department of the Interior, 
376 F.3d 853 (9th Cir. 2004). 

U.S. District Judge Oliver Wenger in Fresno enjoined parts 
of the Trinity River Restoration Program (TRRP). This program 
is designed to increase flows in the Trinity River, which will 
reduce exports into the Sacramento River Basin in California's 
Central Valley. The district court also required a supplemental 
environmental impact report under the National Environmental 
Policy Act (NEPA). The Ninth Circuit reversed the injunction 
but affirmed the invalidation of some features of the program. 

The Trinity River on California's North Coast normally flows 
to the sea. In 1964 a federal dam-Trinity Dam-was in place on 
the river and a pipeline began exporting water from the Trinity 
River to the Sacramento River for water supply and power pur
poses as part of the vast Central Valley Project. 

Over the years, the remaining reduced flows in the Trinity 
River "radically altered the Trinity River environment, des
troying or degrading river habitats that supported once-abundant 
fish populations." Id. at 862. In response, beginning in 1980 
Congress passed a number of acts to restore the river. These 
included the Trinity River Basin Fish and Wildlife Management 
Act, 98 Stat. 2721 (1984) and the Central Valley Project Im
provement Act, 106 Stat. 4741 (1992). Congress established a 
minimum flow release from Trinity Dam of344,000 acre-feet. 

An environmental impact statement (EIS) on restoration 
plans was prepared with the U.S. Fish and Wildlife Service (FWS) 
as the lead agency. The Hoopa Valley Tribe, Trinity County, and 
the Bureau of Reclamation served as co-leads. Interior Secretary 
Bruce Babbitt approved the EIS and ordered implementation of 
its recommended alternative in December 2000. 

This suit is a challenge to the EIS and certain "Reasonable 
and Prudent Measures" (RPM) put forth by the FWS. As to alter
natives, the EIS included six. All included non-flow measures 

such as habitat rehabilitation and fishery management. They varied 
in the amount of flow remaining in the Trinity River. The Ninth 
Circuit rejected the district court's conclusion that the alterna
tives, which the district court described as "two extreme end
points and one mid-range alternative," 376 F.3d at 871, were 
insufficient. The Ninth Circuit held that the range of alternatives 
considered was reasonable. 

The district court had ordered preparation of a supplemental 
EIS because the measures suggested to mitigate the environ
mental impact of the preferred alternative "did not receive the 
public vetting demanded by NEPA." Id. at 872. Specifically, it 
directed that two RP Ms and the analysis of the impact on Cali
fornia's power system be the subject of the supplemental EIS 
(SEIS). 

The Ninth Circuit found the power analysis sufficient but 
agreed that the RPMs (which were part of Biological Opinions 
under the Endangered Species Act (ESA)) were not proper. The 
first RPM required a plan to mitigate the project effect on water 
quality in the Sacramento-San Joaquin Delta. To do this would 
require significant outflow in many years. The Ninth Circuit 
agreed that this was not a minor change to the adopted alter
native. 

Secondly, a RPM required that "[t]he USFWS and Reclama
tion shall [i]mplement the flow regimes included in the proposed 
action ... as soon as possible." Id. at 876. The Ninth Circuit held 
that requiring immediate implementation altered the "timing of 
the action" in violation of the ESA regulations. The district court's 
action on these two points was the subject of a cross-appeal by 
the tribes. 

The Ninth Circuit concluded that "nothing remains to pre
vent the full implementation of the ... flow plan for the Trinity 
River" and remanded the matter to the trial court. Id. at 878. 

RIPARIANS LOSE WATER QUALITY DISPUTE WITH BUREAU 
OF RECLAMATION 

Farmers and water districts with riparian rights in the Sacra
mento-San Joaquin Delta have failed in an effort to force the U.S. 
Bureau of Reclamation (Bureau) to operate the New Melones 
Unit of the Central Valley Project to protect water quality at the 
plaintiffs' points of diversion. U.S. DistrictJudge Oliver Wanger 
in Fresno granted summary judgment to the United States, in 
Central Valley Water Agency v. United States, 327 F. Supp. 2d 
1180 (E.D. Cal. 2004). 

Plaintiffs objected to the operating plan for the New Melones 
Project on the Stanislaus River, a tributary of the San Joaquin 
River upstream from the Delta. Plaintiffs relied primarily on the 
Central Valley Project Improvement Act, a 1992 congressional 
directive that the Bureau "implement a program which makes all 
reasonable efforts to ensure that, by the year 2002, natural 
production of anadromous fish in Central Valley rivers and 
streams will be sustainable, on a long-term basis, at levels not 
less than twice the average levels attained during the period of 
1967-1991." Id. at 1185. 

Plaintiffs specifically alleged that the Bureau was violating 
a water quality standard adopted under state and federal law at a 
point near the confluence of the Sacramento and San Joaquin 
Rivers. Importantly, Judge Wanger held that plaintiffs had pro
duced no evidence that the Bureau had failed to meet the stand-
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ard since 1995 or was even threatening to violate it. He also held 
that there was no evidence any plaintiff had suffered any injury. 

With regard to water rights, the judge held that plaintiffs' 
alleged riparian rights did not carry any right to stream flows 
stored and released in a different season ( as with the operation of 
New Melones). He relied on State Water Resources Control 
Board (Board) Decision 1641 ( 1999) that held such riparians are 
only entitled to natural flow. The court said that the plaintiffs' 
riparian rights have been asserted before the Board and rejected. 

This case had previously been considered by the Ninth 
Circuit Court of Appeals, which held in 2002 that plaintiffs had 
shown a sufficient basis for standing. Central Delta Water Agency 
v. United States, 306 F.3d 938 (9th Cir. 2002). See Vol. XXXVI, 
No. 1, at 5 (2003) of this Newsletter. 

RESERVOIR PROJECT IS SUBJECT TO COUNTY ZONING 
ORDINANCE 

In Delta Wetlands Propertiesv. CountyofSanJoaquin, 121 
Cal. App. 4th 128 (2004), the California Third District Court of 
Appeal, in an opinion by Justice Coleman Blease, held that Cali
fornia counties could apply zoning ordinances to the construction 
of reservoirs built by private parties provided their dams are 
smaller than those regulated by the State Department of Water 
Resources. 

At issue is a novel project in which an island in the Sacra
mento-San Joaquin Delta would be flooded with fresh water in 
high water conditions. The water would then be released during 
summer low water months to be delivered to purchasers. The 
levees around the island would now contain water and, in effect, 
be a dam and an island, a reservoir. 

Plaintiff, the private company that is sponsoring the project, 
sued to invalidate the county's ordinance. 

Plaintiff first argued that Cal. Government Code § 53091 ( e ), 
which provides that county or city zoning ordinances shall not 
apply to facilities for the storage of water, preempted this ordi
nance. The court held that this section only applied to other local 
public agencies and did not preempt projects constructed by 
private parties. 

The court also rejected the argument that when plaintiff re
ceived a water right permit from the State Water Resources Con
trol Board, this constituted implied preemption oflocal govern
ment authority regarding the location of reservoirs. The court 
pointed out that in exercising its authority to condition permits in 
the public interest all permits include the provision that "no 
construction shall be commenced and no water shall be diverted 
... until all necessary federal, state and local approvals have 
been obtained." 121 Cal. App. 4th at 145. 

The court also held that although the State Department of 
Water Resources dam safety program regulates the construction 
of dams, its jurisdiction is limited to dams that impound 50 acre
feet or more of water and are a certain height and elevation. 
Dams not subject to the jurisdiction of the dam safety program 
can be regulated by the county. 

COLORADO 
(William A. Paddock and Amy N. Huff, Reporters) 

CHANGE IN POINT OF DIVERSION REQUIRES COMPLIANCE 
WITH STATUTORY PROCEDURES 

In Colorado it has long been the law that one may not 
change a water right except in compliance with the statutory 
procedures. See Fort Lyon Canal Co. v. Catlin Canal Co., 642 
P.2d 501, 506 (Colo. 1982). In a change of water rights pro
ceeding the measure of a water right is its historical consumptive 
use. And, while the original decree quantifies the water right so 
long as it remains unchanged, once a change of water rights 
proceeding is instituted, the owner risks the re-quantification of 
the water right based upon its historical use. See Pueblo West 
Metropolitan District v. Southeastern Colorado Water Conser
vancy District, 717 P.2d 955,959 (Colo. 1986). 

Colorado law also permits the use of natural streams as a 
means to carry water available to a water right from its place of 
diversion or storage to its place ofuse. See, e.g., Colo. Rev. Stat. 
§ 37-82-106 (right to recapture and reuse imported or foreign 
water); Colo. Rev. Stat.§ 37-83-101 (transferofwaterfrom one 
stream to another); and Colo. Rev. Stat.§ 37-84-113 (measure
ment of water when transferred between streams, reservoirs, or 
ditches). Thus, it was only a matter of time before someone asked 
whether the statutes allowing the transfer of water between struc
tures by use of the natural stream allowed a change in point of 
diversion of water without having to invoke the statutory proce
dure for obtaining judicial approval of a change of water rights. 
If permitted, this would constitute a simple means to change the 
point of diversion of a water right without running the risk of re
quantification based upon the historical use of the water right. 

In Trait's End Ranch, L.L.C., v. Colorado Division a/Water 
Resources, 91 P.3d 1058 (Colo. 2004), the Ranch owned three 
senior direct flow water rights on Spruce Creek that were decreed 
for irrigation use. Over the years the operators of the Ranch had 
apparently begun diverting part of their water rights at undecreed 
points of diversion several thousand feet downstream from the 
decreed points of diversion. The Ranch owned the land where all 
of the points of diversion were located, and there were no other 
water rights located on Spruce Creek between the decreed and 
undecreed points of diversion being used by the Ranch. 

The Division Engineer ordered the Ranch to cease diver
sions at the undecreed points of diversion. The Ranch complied 
with the order but proposed that it be allowed to divert the water 
rights at their decreed points of diversion, measure a portion of 
that water back into the creek, use the creek to carry the water to 
the undecreed downstream points of diversion, and redivert the 
water at those locations for irrigation on the Ranch. The Division 
Engineer did not accept this proposal and the Ranch brought suit. 
The Ranch sought declaratory and injunctive relief claiming that 
once water had been diverted at its decreed points of diversion 
and returned directly to the creek, then it was entitled to recap
ture that water further downstream (subject to transit losses) 
without first obtaining judicial approval of a change of water 
rights. 
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The Colorado Supreme Court disagreed with the Ranch, and 
held that the statutes allowing water users to use the natural 
stream to transport water from one place to another had no ap
plicability to the Ranch's proposal. It held that Colo. Rev. Stat. 
§ 37-84-113, while implicitly acknowledging the use of a natural 
stream as a conduit to carry water from one source to another, 
merely mandates measurement of water so transferred. The court 
found that the statute implied nothing about relief from the legal 
obligation to adjudicate a change of water right in accordance 
with the statutorily prescribed procedures. The court also held 
that the diversion of the water at undecreed points of diversion 
under the decree priorities of the water rights constituted a change 
of water rights and the only way that such a change can be ac
complished is in accordance with the statutorily prescribed 
procedures for a change of water rights. 

PROPOSAL TO CHANGE LOCATION OF EFFLUENT 
DISCHARGE CAUSES DISPUTE 

In 1964, 14 municipalities in the greater Denver metropo
litan area joined together and executed a service agreement that 
formed the Metro Wastewater District (Metro), an entity that 
would treat and dispose of their sewage. In 1966, the City of 
Thornton (Thornton) and Metro agreed upon terms for Thornton's 
inclusion into Metro. Metro agreed that it would treat Thornton's 
sewage, and Thornton agreed to pay the costs for the improve
ments necessary to carry Thornton's sewage to Metro's central 
treatment plant (CTP). Since Thornton's inclusion into Metro, 
the amount of sewage being conveyed to Metro has increased, 
and the structures that were originally built to carry Thornton's 
sewage to Metro are nearing capacity. Rather than enlarge the 
CTP and continue to pay the costs associated with pumping 
Thornton's sewage uphill to the CTP, Metro is planning the 
construction of a Lower South Platte treatment plant (LSPTP) 
that can receive Thornton's sewage by gravity flow. Metro, there
fore, would prefer to treat and discharge Thornton's sewage at 
the LSPTP, located some 20 miles downstream from the CTP. 
This relocation is problematic for Thornton because Thornton is 
using and seeks to use its reusable effluent discharged from the 
CTP as a source of substitute supply for exchanges and a plan for 
augmentation. If the point of discharge of Thornton's reusable 
effluent is moved downstream 20 miles, it will bypass the senior 
rights that need to be satisfied for Thornton to operate either an 
exchange or plan for augmentation. Thus, the issue in dispute is 
whether Metro has the authority to move the point at which it 
discharges Thornton's reusable effluent. 

To resolve this controversy, Metro initially filed a petition 
for a judicial determination in Denver District Court seeking a 
determination that it has the power and authority to move the 
location of the treatment and disposal of sewage derived from the 
current location to a proposed new downstream regional treat
ment plant, without incurring liability. The Denver District Court, 
however, dismissed Metro's petition fmding it to be a water 
matter within the exclusive jurisdiction of the water court. 

Thornton subsequently filed two nearly identical motions for 
determination of a question of law seeking a determination that 
Metro cannot move the point at which it discharges Thornton's 
reusable effluent without limitation. The motions were filed in 
the district court for Water Division No. 1 in Thornton's water 
rights applications pending in Cases No. 96CW1116 and No. 
02CW180. Case No.96CW1116 isThornton'sapplicationforan 

exchange, including storage, in which Thornton seeks a decree 
allowing it to use its reusable effluent from the Metro CTP as a 
source of substitute supply. Case No. 02CW180 is Thornton's 
application for approval of a plan for augmentation, in which the 
majority of Thornton's replacement water is reusable effluent 
discharged from Metro's CTP. Metro filed a statement of 
opposition in both of these cases asserting that it has the right to 
move the location at which it discharges some or all of the 
wastewater treated at its plants. 

On August 18, 2004, the water judge for Water Division No. l 
issued an order, in In re Water Rights of the City of Thornton, 
Cases No. 96 CWl 116 and No. 02CW180, ruling on Thornton's 
motions and, like Solomon, he split the baby. Although the par
ties argued the laws of contract, agency, and water law in support 
of their respective positions, the water court approached the issue 
as a matter of contract law. After reviewing Metro's enabling act, 
the service contract, and the resolutions by which Thornton joined 
Metro, the water court found that at the time Thornton joined 
Metro, both parties intended that all treatment and discharge of 
Thornton's sewage would occur at the CTP. Thus, the court held 
that "Metro cannot relocate the point at which it discharges 
Thornton's effluent without limitation and without incurring 
liability." The court further stated that although Metro has an 
obligation to treat and dispose Thornton's sewage at the CTP, it 
is only obligated to do so in the amount contemplated by the 
parties at the time they entered into an agreement. The court 
therefore held that Metro is "only obligated to treat and discharge 
Thornton's sewage that can be carried to the CTP in the present 
facilities." 

Metro recently filed a notice of appeal in the Denver District 
Court seeking review of the dismissal of its petition on the grounds 
that it was a water matter. The water court cases are not yet fmal, 
but Metro has requested certification under Rule 54(b) so that it 
can appeal. 

CHANGE IN USE APPLICATIONS REJECTED AS SPECULATIVE 

The Fort Lyon Canal, owned and operated by the Fort Lyon 
Canal Company, is among the oldest and is certainly the largest 
irrigation enterprise in the Arkansas River basin in Colorado. 
From its river headgate near La Junta, its canal extends over 100 
miles downstream supplying irrigation water to thousands of 
acres of farm land. In recent years investors have been pur
chasing shares in the Fort Lyon Canal Company. In 2002 and 
2003 three applications were filed to change the water rights 
decreed to the Fort Lyon Canal. The applications were filed by 
Wollert Enterprises, et al., in Case No. 02CW183, High Plains 
A&M, LLC, et al., in Case No. 03CW28, and by ISG, LLC, et 
al. (Independent Shareholder Group), in Case No. 03CW68. In 
general, the applications sought to change the water rights to 
allow them to be applied to nearly every conceivable beneficial 
use both in the Arkansas River basin and throughout much of the 
South Platte River basin. Although each application sought es
sentially the same relief, the ISG shareholder group is, on its 
face, somewhat different than the other two applicants. The ISG 
members are farmers served by the Fort Lyon Canal, some of 
whom testified that they simply sought the change of water rights 
to increase the flexibility of their water rights and enhance their 
value in the event they subsequently decide to sell them. The 
remaining two applicants had purchased shares in the Fort Lyon 
Canal Company for the purpose of changing their use and re-
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selling the water, hopefully on advantageous terms, to new users. 
While hoping to make such sales, High Plains A&M and Wollert 
Enterprises lacked a contract with anyone to buy the water rights 
sought to be changed. 

The applicants filed motions in district court for Water 
Division No. 2 seeking a determination that Colo. Rev. Stat. 
§§ 37-92-103(a) and 37-92-305(9)(b) did not apply to changes 
of water rights. These sections are generally viewed as codifying 
the so-called Vidler Doctrine against speculation in water rights. 
The Southeastern Colorado Water Conservancy District (Dis
trict) and others moved for summary judgment seeking dismissal 
of the applications in Cases No. 02CW183 and No. 03CW28 on 
the grounds that the cited sections and general principles of 
Colorado water law prohibited "speculation." The District argued 
that in absence of a contract to sell the water, the applications 
were speculative and therefore barred by Colorado law. On 
July 2, 2004, the district court for Water Division No. 2 dis
missed all three applications. In re Change of Water Rights of 
Wollert Enterprises, Inc., High Plains, L.L.C., and ISG, L.L.C., 
order (Nos. 02CW 183, 03CW28, & 03CW 68.) The water judge 
agreed with the District's argument and dismissed the applica
tions in all three cases on the grounds that they were barred by 
the anti-speculation doctrine. The applicants in all three cases 
have appealed the dismissals to the Colorado Supreme Court. 
The water judge's decision may be viewed at http://www.courts. 
state.co. us/supct/watercourts/wat-div2/0rder.pdf. 

IDAHO 
(Jeffrey C. Fereday and John M. Marshall, Reporters) 

AGREEMENT SEEKS TO QUANTIFY FLOWS FOR IDAHO'S 
WILD AND SCENIC RIVERS 

The federal government, the State of Idaho, several private 
water user entities, individuals representing conservation interests, 
and numerous Idaho cities have signed and submitted to the 
Snake River Basin Adjudication court a stipulation and proposed 
order that, if accepted, will quantify the federal reserved water 
rights in each of the six Wild and Scenic Rivers in Idaho. This 
would settle litigation that has been ongoing for several years. 

In 2000, the Idaho Supreme Court ruled that in enacting the 
Wild and Scenic Rivers Act (WSRA) in 1968-and also in adding 
Idaho rivers to the system in subsequent years-Congress inten
ded to establish federal reserved water rights in these streams. 
Potlatch Corp. v. United States, 134 Idaho 912, 12 P.3d 1256 
(Idaho 2000). See Vol. XXXIV, No. I (2001) of this Newsletter. 
The Idaho court was not asked to decide how much water Con
gress intended to reserve, and therefore remanded the quanti
fication issue to the Snake River Basin Adjudication (SRBA) 
Court. The SRBA Court directed the parties to mediate, and the 
stipulation is the result of that nearly four-year effort. 

The proposed settlement quantifies the amount of each river's 
WSRA reserved water right as an instream flow amount meas
ured in cubic feet per second at specific locations in each river. 
The amount involved varies according to month. The stipulation 
and proposed order seek a final SRBA Court decree of these 
amounts to the United States, subject to specific conditions. 

Probably the most important conditions are those that sub
ordinate each of these federal water rights to all existing water 
rights and, depending on the river involved, to certain types and 
amounts of consumptive water rights that might be developed in 
the future. As a practical matter, most of the WSRA river reaches 
are upstream of development dependent upon existing or likely 
future diversions. Some reaches, however, such as the famous 
Salmon River and its principal tributary, the Middle Fork, are 
downstream of such development. Consequently, the conditions 
on these rivers are more complex than those on the others. 

Other conditions deal with out-of-basin transfers, establish
ment of water districts, administration of both federal and non
federal water rights, inventories of diversions, monitoring of use 
under certain water rights, remedies and enforcement, the main
tenance of a database of water rights enjoying the subordination 
condition, and other matters. 

The SRBA Court has set a hearing on the stipulation and 
proposed order for mid-October, 2004. 

Note: Jeffery C. Fereday, one of the Idaho reporters, was 
one of the negotiators in the WSRA litigation at both the 
Idaho Supreme Court and SRBA Court and represented cer
tain industrial and mining interests in the mediation. 

SNAKE RIVER BASIN ADJUDICATION COURT RULES ON 
OWNERSHIP OF WATER RIGHTS IN FEDERAL RECLAMATION 
PROJECT 

On September l, 2004, Idaho's Snake River Basin Adjudi
cation (SRBA) District Court issued a decision holding that the 
United States holds only a "nominal interest," or legal title, to the 
water rights for the Bureau of Reclamation's Boise Project, which 
includes three large reservoirs on the Boise River upstream from 
Boise, Idaho. These reservoirs supply water to Boise and its 
surrounding communities and farms. The court held that the 
landowners within the project boundaries hold the "beneficial 
interest" in the water rights at issue, and the United States merely 
holds the rights in name for use by the landowners. The court 
intends to add a remark to the water rights decrees for the Boise 
Project clarifying that the United States holds legal title subject 
to the beneficial ownership of the landowners. The court has di
rected the parties to propose language for the remark. 

The case arose on objections filed by irrigation districts to 
recommended decrees listing the United States as the sole owner 
of the storage water rights in the Boise Project. The irrigation 
districts argued that since they were contracting entities for the 
water stored in the Boise Project, the water rights should either 
be decreed in their name or, in the alternative, their beneficial 
ownership in the water rights should be recognized. 

Although the water rights for the three reservoirs at issue all 
were either licensed by the State ofldaho or decreed in an earlier 
adjudication in the name of the United States, the SRBA Court 
found that clarifying the United States's legal interest in the 
water rights is not a collateral attack on the licenses or decrees. 
The court explained that it simply is adding a clarifying remark 
to the new decrees that does nothing more than restate existing 
law established by the U.S. Supreme Court, but which is neces
sary to eliminate future controversy over ownership that other
wise would be likely based on the United States's position in the 
case. The United States has yet to decide whether to appeal the 
decision to the Idaho Supreme Court. A copy of the court's 
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decision is available on the SRBA website at http://www.srba. 
state .id. us/ srba 7 .htin. 

INTERIM LEGISLATIVE COMMITTEE STUDIES CONJUNCTIVE 
ADMINISTRATION OF GROUND AND SURFACE WATER 

In the spring of 2004 the Idaho legislature directed the 
Natural Resources Interim Committee to serve as a forum for 
developing a long-term solution to address water supply and 
administration problems between groundwater and surface water 
users in Idaho. The committee was formed following a March 15, 
2004, settlement agreement between the State of Idaho and 
groundwater and surface water users in southern Idaho to stay 
delivery calls against groundwater users made by the surface 
water users. The surface water users, primarily users of spring 
water discharged from the Eastern Snake Plain Aquifer (ESPA), 
had made a series of delivery calls during 2003 requesting cur
tailment of groundwater pumpers diverting from the ESP A. 

The agreement, called the Eastern Snake Plain Aquifer Miti
gation, Recovery and Restoration Agreement for 2004, avoided 
an order by the Director ofldaho Departinent of Water Resources 
(IDWR), commonly referred to as the "Rangen Order," that would 
have required curtailment of over 100,000 acres irrigated with 
groundwater. The curtailment, which would have gone into eff~ct 
on April 1, 2004, would have affected 750 water users with 
1,300 wells. 

Litigation loomed as the groundwater users threatened legal 
challenges to the Rangen Order, alleging, among other things, 
that the Director ordered curtailment of their water rights with
out first providing a constitutionally required hearing and that 
Rangen's call was futile. Meanwhile, spring users had filed suit 
alleging the Director had not done enough to protect their rights 
and threatened additional curtailment of ESP A groundwater users. 

Facing the possibility of extended litigation and serious dis
ruption to southern Idaho's economy, the affected water users on 
both sides of the dispute and several representatives from the 
State ofldaho, including Governor Dirk Kempthorne and mem
bers of the Idaho legislature, met at the negotiating table. The 
parties and the State of Idaho reached a deal to set aside the 
curtailment for one year in exchange for several short-term miti
gation measures and a commitinent by the legislature to develop 
long-term solutions. 

In exchange for a one-year hold on delivery calls by the 
spring users, the agreement required the affected groundwater 
users to deliver 10,000 acre-feet of replacement water to spring 
users through a previously constructed pipeline and convert 
7,700 acres of irrigated ground to a surface water supply in lieu 
of groundwater pumping. Additionally, the groundwater users 
agreed to provide $1 million to a fund for distribution to the 
affected spring users. 

For its part, the State of Idaho agreed to spend nearly $2 
million to create a state commission to promote the aquaculture 
industry (most of the affected spring users are fish-rearing fa
cilities), rent 40,000 acre-feet of storage water for recharge pro
jects in 2004, provide grants and loans for the development of 
new recharge projects, provide loans to the groundwater districts 
for the purpose of meeting their mitigation requirements, and 
develop a long-term aquifer management plan. The State also 
agreed to task and fund the Natural Resources Interim Committee 
to serve as a forum for developing recommendations for long-

term solutions. Subsequently, the legislature decided to expand 
the scope of the committee to investigate and addres~ other 
aquifers of concern and to change the name of the committee to 
the Expanded Natural Resources Interim Committee on Water 
Supply and Management Issues. Up-to-date information on the 
work of the interim committee is available at http://www.idwr. 
state. id. us/Committee/ default.hon. 

MONTANA 
(Holly J. Franz, Reporter) 

MONTANA SUPREME COURT ADDRESSES JURISDICTIONAL 
AUTHORITY OF WATER COURTS AND DISTRICT COURTS 

In 1979 the Montana water court was created and, pursuant 
to Mont. Code Ann. § 3-7-501 (2003), was granted exclusive 
jurisdiction to adjudicate all pre-1973 water rights. The water 
court is a court oflimitedjurisdiction, however, and the district 
courts retain jurisdiction over disputes concerning the distribu
tion of water. 

In Hidden Hollow Ranch v. Fields [sic], 2004 MT 153, 92 
P.3d 1185 (Mont. 2004), a dispute arose over water rights that 
had not been adjudicated in the statewide water court adjudi
cation, but that were subject to a pre-1973 district court decree. 
The district court decree granted Hidden Hollow's predecessor 
an 1867 and an 1869 right to water from Clear Creek. The dis
trict court decree also granted Field's predecessor the entire flow 
of Willow Creek and declared this right to be prior to the rights 
of any other party to the action. In approximately 1905, Field's 
predecessor diverted the water from Willow Creek and conveyed 
it to a tributary of Clear Creek and then diverted the water from 
the tributary through a lower ditch. 

In 1999, Field experienced a shortage of water and dis
covered that Hidden Hollow, based on its claim of a prior right 
to water tributary to Clear Creek, had blocked his lower ditch. 
For the rest of the 1999 irrigation season and into the 2000 season, 
Field repeatedly repaired his diversion structure as Hidden 
Hollow continued to alter it. To prevent further alterations to his 
diversion, Field installed a concrete diversion structure that di
verted most of the water down his lower ditch and installed a 
bypass tube to allow approximately 13.2 miner's inches of water 
to flow down the tributary. The bypass was installed to account 
for the flow of a natural spring that entered the tributary upstream 
ofField's upper ditch. Believing it was entitled to more than 13.2 
miner's inches, Hidden Hollow sued Field for an injunction to 
enforce Hidden Hollow's water rights. 

The district court determined that Field's water was "de
veloped water" imported from Willow Creek and ruled that Field 
was entitled to use the water before all other water appropriators. 
The district court also ruled that Field only had to bypass 0.83 
miner's inches of water past his lower ditch since this was the 
seasonal flow of the natural spring. The district court also denied 
Hidden Hollow's petition to certify the matter to the chief water 
judge. Hidden Hollow's petition was based upon Mont. Code 
Ann. § 85-2-406(2)(b), which allows a district court, in a distri
bution controversy, to certify the adjudication of the underlying 
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water rights to the chief water judge if the rights are not subject 
to a final water court decree. 

On appeal, Hidden Hollow alleged the district court should 
have certified the matter to the chief water judge and exceeded 
its jurisdiction in determining the amount of water flowing in the 
tributary spring. The Montana Supreme Court recognized the 
water court's exclusive jurisdiction to adjudicate water rights, but 
pointed out that the right to supervise the distribution of water 
subject to a pre-1973 decree remains with the district court. The 
supreme court concluded that the district court was merely en
forcing the distribution of water according to the pre-1973 decree 
and did not exceed its jurisdiction in determining the source and 
flow of water coming from the tributary spring. 

Hidden Hollow also attempted to make an issue of the dis
trict court reference to the imported water as "developed water," 
arguing that the determination of whether a water right consti
tutes developed water rests exclusively with the water court. The 
supreme court agreed with Hidden Hollow and ruled that if the 
original character of the water has been lost or the water is no 
longer under the possession or control of the original owner, the 
source of the water right should be adjudicated before the water 
court. In this case, however, the supreme court found that Field 
maintained control over his Willow Creek water and was simply 
using the tributary to Clear Creek as a natural carrier, which is 
allowed under Montana law. Because the court found the water 
to be imported rather than developed, the supreme court upheld 
the district court's jurisdiction. 

Finally, Hidden Hollow argued that the district court im
properly shifted the burden of proof onto the natural flow user by 
requiring Hidden Hollow to prove the amount of water flowing 
from the tributary spring. In response, the court confirmed that 
the person asserting an entitlement to use waters from a natural 
carrier based upon importing water from another water source 
bears the burden of proving a lack of interference with natural 
flow water rights. The court found, however, that Field met this 
burden and it upheld the district court ruling. 

NEW MEXICO 
(Tim De Young, Reporter) 

TRANSFER OF INCHOATE WATER RIGHTS PROHIBITED 

On July 8, 2004, the New Mexico Court of Appeals held that 
the holder of a water right permit may not change the permitted 
use of the water unless water first has been applied to beneficial 
use. Hanson v. Turney, 136 N.M. I, 94 P.3d I (N.M. Ct. App. 
2004). The court held that a water right permit is an inchoate 
right that does not become a "water right" until it is perfected by 
application of water to beneficial use. Because there were no 
New Mexico cases directly on point, the court relied on general 
New Mexico authority recognizing that beneficial use is the sine 
qua non of a water right and a Wyoming case, Green River 
Development Co. v. FMC Corp., 660 P.2d 339 (Wyo. 1983), in 
which the Wyoming Supreme Court held that application of 
water to beneficial use is a prerequisite to changing the permitted 
use. The decision should reduce confusion about the trans
ferability of water rights in New Mexico because the courts had 

not clearly addressed this issue and the State Engineer had not 
promulgated any policy or rules. 

By way of background, Hanson had been granted two per
mits to appropriate water for irrigation purposes. After drilling 
wells but prior to using any water for irrigation, she sought per
mits to change the use to residential subdivision purposes. The 
State Engineer had granted her a similar permit and Hanson 
introduced evidence that the State Engineer had granted other 
change permits in the area even though water had not first been 
applied to beneficial use. The court rejected Hanson's argument 
that the State Engineer was estopped from denying her appli
cation, reasoning that "less than perfect consistency" may be 
caused by mistakes by employees or supervisors, by changes in 
policy, or by changes in the agency's interpretation of its govern
ing statutes. Moreover, the court noted that Hanson had not 
asserted that the State Engineer made any affirmative misrepre
sentations upon which she relied to her detriment. 

New Mexico's water laws expressly allow for, if not en
courage, water rights transfers or reallocations. N.M. Stat. Ann. 
§ 72-12-7(A), the statute at issue in Hanson, provides "[T]he 
owner of a water right may change the location of his well or 
change the use of the water, but only upon application to the state 
engineer." As with applications for new appropriations, the stat
ute requires the State Engineer to determine whether granting the 
change permit would impair existing rights, be contrary to water 
conservation, or be detrimental to the public welfare. Compare 
N.M. Stat. Ann. § 72-12-7 with N.M. Stat. Ann. § 72-12-3 (new 
appropriations of groundwater permits.) In Hanson, the State 
Engineer's refusal to grant the change permits was not based on 
the express statutory criteria of impairment, conservation, or 
public welfare. Instead, the State Engineer refusal to grant the 
permit was based on his assertion that "the owner of a water 
right" phrase referred to the owner of vested water rights, that is, 
water rights perfected by application of water to beneficial use. 
The court affirmed this interpretation finding that the term "water 
right" as used in the statute was ambiguous. Based on its reading 
of prior authority, the court concluded that the legislature's intent 
was to prohibit a water rights permit holder from changing the 
purpose or place ofuse of a water right until water is first applied 
to beneficial use pursuant to the terms of the initial permit. 

The decision is soundly based on the principle that bene
ficial use is the measure, the right, and the limit of a water right 
and the decision provides a bright line rule regarding water rights 
changes. The decision may be inimical to efficient water use, 
however. In Hanson's case, the practical effect of the decision is 
to require her to establish her water rights through highly con
sumptive irrigation before she can obtain a permit to use less 
water for the residential subdivision. Less water will be diverted 
after any changes not only because domestic uses consume less 
water than irrigation but also because the State Engineer's policy 
is to limit changes to the amount of water consumed by the prior 
use, rather than the amount of water diverted. The decision there
fore gives water rights permit holders a clear incentive to use and 
consume as much water as possible prior to reallocation of the 
water to other uses or places of use. Perhaps this is not the best 
message to send to water users in a desert. 
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SOUTH DAKOTA 
(Diane Best and John H. Davidson, Reporters) 

FEDERAL DISTRICT COURT RULES IN MISSOURI 
RIVER LAWSUIT 

A series of lawsuits involving the Missouri River has pre
viously been described in detail in Vol. XXXV, No. 2, at 16 
(2002) and Vol. XXXVI, No. 3, at 14 (2003) of this Newsletter. 
The lawsuits involve the management of the Missouri River by 
the U.S. Army Corps of Engineers for multiple uses including 
flood control, navigation, irrigation, recreational use, and power 
production. 

In 2003, the U.S. Judicial Panel on Multi-District Litigation 
accepted jurisdiction and assigned the series of suits to Judge 
Magnuson of the District of Minnesota. In re Operation of the 
Missouri River System Litigation, 277 F. Supp. 2d 1378(MDL 
2003). 

Judge Magnuson ordered the Corps to complete its revision 
of the Missouri River Main Stem Reservoir System Master Water 
Control Manual, a guidance document for Corps operation of the 
six reservoirs on the Missouri River. In re Operation of the 
Missouri River System Litigation, 305 F. Supp. 2d 1096 (D. Minn. 
2004). Before this ruling, the revision had been the subject of 
repeated delays over a 15-year period. Id. at 1096-97. The Master 
Manual was completed in March 2004, as ordered by Judge 
Magnuson 

Judge Magnuson next addressed a North Dakota claim that 
management of the Missouri River must be in accord with water 
quality standards developed by the state under the Clean Water 
Act, 33 U.S.C. § 1251. In re Operation of the Missouri River 
System Litigation, 320 F. Supp. 2d 873 (D. Minn. 2004). The 
court held that sovereign immunity applies because enforcement 
of the state water quality standards "might affect or impair the 
authority of the Corps to maintain navigation." Id. at 877. Thus, 
because barge traffic downstream would be affected, the naviga
tional servitude was invoked to defeat the Clean Water Act 
claim. In so holding, the district court relied on language in the 
Clean Water Act stating that the Act "shall not be construed as 
... affecting or impairing the authority of the Secretary of the 
Army ... to maintain navigation." Id., quoting33 U.S.C. § 1371. 

Judge Magnuson issued his ruling on the remaining claims 
in June 2004. In re Operation of the Missouri River System 
Litigation,No.03-MD-1555(PAM),2004 WL 1402563 (D.Minn. 
June 21, 2004). Among the various claims, the district court 

considered a claim involving the Flood Control Act, Pub. L. No. 
78-534, 58 Stat. 887 (1944). The O'Mahoney-Milliken Amend
ment to the Flood Control Act, now codified at 33 U.S.C. 
§ 701-1 (b) was at issue. The district court held that under the 
O'Mahoney-Milliken Amendment, "when a conflict between up
stream consumptive uses and downstream navigation exists, up
stream consumptive uses receive preference." 2004 WL 1402563 
at *5. The district court further held that the O'Mahoney-Milliken 
Amendment is designed to protect the legal rights of upstream 
consumptive water users over downstream navigation, but that it 
provides no security for such consumptive water users to rely on 
particular water levels to meet their delivery needs. Id. This issue 
arose because water systems in the Dakotas have been required 
to extend intake structures when reservoirs are lowered to serve 
downstream barge traffic. Id. The court held that because the 
Corps has not taken away legal rights of irrigators and drinking 
water systems, the Corps acted within its discretion in releasing 
water for downstream navigation flows even in periods of 
drought. Id. 

The case also involved the important issue of whether the 
Corps properly complied with the Endangered Species Act in 
developing the new Master Manual. Id. at *6-*13. In 2000, the 
Fish and Wildlife Service issued a biological opinion indicating 
that the Corps proposals for the Master Manual were inadequate 
to protect the endangered pallid sturgeon, interior least tern, and 
the piping plover. Id. at *7. The biological opinion provided that 
flow changes and habitat construction were necessary in order to 
protect the three species. Id. 

Ultimately, the newly issued Master Manual provides for 
flow changes of lesser magnitude than originally required by the 
Fish and Wildlife Service as well as different construction meas
ures. Id. at * 10. In the end, the Fish and Wildlife Service amen
ded its 2000 biological opinion and found that the Corps pro
posal would not constitute jeopardy to the three endangered 
species. The district court held that the Fish and Wildlife Service 
determination provided a "rational connection between the facts 
and the choice made" and upheld the amended biological deter
mination. Id. at * 11. The court also held that the Corps's pro
posed action does not constitute a "take" under the ESA, as 
claimed. Id. 

The district court also ruled on a series ofNational Environ
mental Policy Act claims regarding the Master Manual. The 
court found that the Corps properly acted within its discretion in 
regard to NEPA issues. Id. at *14. 

The entire matter is on appeal before the Eighth Circuit 
Court of Appeals. 

EDITOR'S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be ofinterest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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U.S. SUPREME COURT DECIDES 
ADDITIONAL ISSUES IN ARKANSAS 

RIVER DISPUTE 
(William A. Paddock and Mary M. Hammond, 

Colorado Reporters) 

In October 2003, Special Master Arthur L. Littleworth entered 
his Fourth Report in this case, resolving many, but not all, of the 
issues in dispute between Kansas and Colorado over Colorado's 
past violations of, and future compliance with, the Arkansas River 
Compact (Compact). Kansas filed exceptions to the Fourth Re
port of the Special Master; Colorado did not. The appeal was 
heard by the U.S. Supreme Court in October 2004, and the Court 
issued its decision on December 7, 2004. Kansas v. Colorado, 
125 S. Ct. 526 (2004). 

Kansas filed exceptions to: (I) the Special Master's refusal 
to recommend appointment of a River Master to decide technical 
disputes related to decree enforcement; (2) the manner in which 
the Special Master calculated prejudgment interest on the award 
of damages against Colorado; (3) the Special Master's recom
mendation that the "H-I model" be used with a I 0-year moving 
measurement period for purposes of detennining Colorado's 
Compact compliance; (4) the Special Master's recommendation 
that the final amount of replacement water credit to be applied 
toward Colorado's Compact obligations be detennined by Colo
rado courts; (5) the Special Master's finding that Colorado com
plied with the Compact in 1997-1999; and ( 6) the Special Master's 
refusal to make recommendations on 15 disputed issues. 

(1) Kansas 's Request for a River Master. Kansas requested 
the Special Master to recommend the appointment of a River 
Master with the authority to decide various technical disputes 
related to decree enforcement. The Special Master recommended, 
instead, that the Court retain jurisdiction over the case for a 
limited time to pennit the Special Master to resolve any lingering 
issues. The Court acknowledged that it had appointed River 
Masters on two prior occasions, each time on the recommen
dation of a Special Master, and only because the Court was 
convinced that such an appointment would significantly aid the 
resolution of further disputes. The Court was not persuaded that 
a River Master was appropriate here. 

The Court stated that future disputes in this case could well 
involve discretionary, policy-oriented decision-making directly 

continued on page 2 

CALIFORNIA COURT RULES AGAINST 
APPROPRIATION OF WATER FOR 
POTENTIAL FUTURE CUSTOMERS 

(Ronald B. Robie, California Reporter) 

In Central Delta Water Agency v. State Water Resources 
Control Board, 124 Cal. App. 4th 245 (Cal. Ct. App. 2004), the 
California Court of Appeal for the Third District set aside a water 
right pennit for the Delta Wetlands storage project. This is the 
project by a private company to flood an island in the Sacra
mento-San Joaquin Delta and sell the stored water to water 
agencies around the state. (See this Newsletter, Vol. XXXVII, 
No. 3 (2004), at 6). 

The court, in an unanimous opinion, held that since no water 
had been contracted for, "[a] general statement of potential bene
ficial use is insufficient and the [State Water Resources Control] 
Board may not satisfy its statutory and constitutional obligations 
by conditioning a pennit on a particular use and in amounts to be 
specified at some later date." 124 Cal. App. 4th at 253. The 
Board had issued the pennit, subject to reserved jurisdiction 
when the water was sold. The court held that "the Water Board 
must detennine ... that an actual, intended beneficial use, in 
estimated amounts, will be made of the impounded waters." Id 

Although Delta Wetlands Properties told the State Board 
that the state and federal projects are potential purchasers of its 
water it did not in fact have any buyers for the water. 

The court also said that the Board's procedure followed in 
this pennitran afoul of the California Environmental Quality Act 
(CEQA), Cal. Pub. Res. Code§§ 21000-21177 (2005). "CEQA 
requires that the Water Board evaluate and condition the pennits 
to mitigate the environmental consequences of the specific inten
ded beneficial use of the impounded water before issuance of a 
pennit." 124 Cal. App. 4th at 253. 

The court's holding is a restatement of traditional western 
water law. Delta Wetlands Properties' applications were inade
quate because they stated the "places of use will be the area of 
the SWP [State Water Project] and the CVP [Central Valley 
Project] south and west of the Delta, and the Delta, an area which 
encompasses a large portion of the State of California. The 
purposes of the use are stated as irrigation, domestic, municipal, 

continued on page 3 
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ARKANSAS RIVER DISPUTE 
(continued from page 1) 

related to the underlying legal issues. Moreover, the Court found 
that administration of the decree in this case, unlike the decree in 
Texas v. New Mexico, 462 U.S. 554 (1983) (River Master 
appointed), would involve the highly complex H-I model. The 
resolution of modeling disputes could call for highly judgmental 
decision-making about matters that are related, in important ways, 
to the parties' basic legal claims. The Court also found that the 
need for a River Master was diminished by the parties' apparent 
willingness to resolve future technical disputes through arbi
tration. Also, the Court seemed to place special weight on the 
Special Master's recommendation against appointment of a River 
Master, and his observation that such an appointment would 
"simply" make it "easier to continue this litigation." 125 S. Ct. at 
528 (quoting Fourth Report 136 at 532-33). 

(2) Prejudgment Interest. In the Special Master's Third 
Report, he divided the award of damages against Colorado into 
the "Early Period," from 1950-1968; the "Middle Period," from 
1969-1984; and the "Late Period," from 1985-1994. The Special 
Master adjusted the damages for each period to account for 
inflation, but he awarded prejudgment interest only from 1969 
forward, i.e., the Middle and Late Periods. In Kansas v. Colo
rado, 533 U.S. I (2001) (Kansas III), the Court held that prejudg
ment interest should not begin to run until the filing of the com
plaint in 1985. In his Fourth Report, the Special Master calculated 
prejudgment interest on the Late Period damages beginning in 
1985, excluding the Early and Middle Periods damages from that 
calculation. Kansas claimed that the Special Master should have 
calculated prejudgment interest starting in 1985 on all damages, 
not simply the Late Period damages. 

To address Kansas' s argument, the Court had to interpret the 
meaning and effect of its decision in Kansas III. The Court con
cluded that its decision in Kansas III implicitly accepted the 
Special Master's exclusion of the Early Period entirely from the 
calculation of prejudgment interest. And when, in Kansas III, the 
Court eliminated the Middle Period from the calculation of pre
judgment interest, it also removed the damages from that period 
for purp~ses of calculating prejudgment interest beginning in 
1985. This means that Kansas is entitled to prejudgment interest 
only on Late Period damages, and to damages adjusted for infla
tion only for the Early and Middle periods. The result is that the 
Special Master's award of damages to Kansas will be calculated 
as requested by Colorado. 

Justice Stevens filed a separate dissenting opinion on the 
issue of prejudgment interest. He thought that the prejudgment 
interest should begin to run in 1985 on the Middle and Late 
Period damages. He argued that, beginning in 1969, Colorado 
knew or should have known that its post-Compact well deple
tions violated the Compact. He felt that result best respected the 
r~asoni:1g in Kansas Ill. Justice Thomas also filed an opinion 
d1ssentmg from the award of prejudgment interest, arguing that 
Kansas was not entitled to any prejudgment interest. 

(3) Period for Determining Compact Compliance. Colo
rado's future compliance with the Arkansas River Compact is to 
be determined by the use of the highly complex H-I computer 
model. Throughout the litigation that model's ability to accu
rately predict post-Compact depletions to usable state line flows 
has been disputed. The Special Master recommended the use of 
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the H-I model over a 10-year running period to determine Colo
rado's Compact compliance. Kansas took exception to this rec
ommendation, seeking instead a one-year compliance period. 

Kansas argued that the use of a IO-year compliance period 
effectively allowed Colorado to accrue debits and/or credits in 
violation of Article V.E.(5) of the Compact by permitting under
deliveries in some years and over-deliveries in other years. 
Kansas also argued that Article IV.D prohibits Colorado from 
depleting the waters available for use in Kansas. Finally, Kansas 
pointed out that damages had been calculated based on one-year 
mcrements. 

The Court rejected Kansas' s argument that a 10-year meas
uring period violated the Compact's prohibition against credits 
and debits. The Court held that the Compact did not specify the 
length of time over which a "credit" is measured, and that any 
period of measurement, be it a week, a month, or a season, 
inevitably averages the interim period. The Court also found that 
practical considerations favored the Special Master's recommen
dation. The Special Master had found the H-I model results to be 
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highly inaccurate over measurement periods of less than 10 years. 
Thus, the Court adopted the 10-year measurement period to en· 
sure accuracy. And, with respect to Kansas's argumentthatdam
ages were computed on an annual basis, the Court pointed out 
that the states' agreement on that calculation was made before the 
Special Master had fully examined the model=s accuracy, and 
that the agreement between the states did not govern this 
determina-tion. 

( 4) Determination of Replacement Credits. Colorado's Com
pact compliance program is centered on the regulations that 
require post-Compact wells to replace their depletions to stream 
flow. Replacement of depletions is often accomplished by pur· 
chasing senior surface irrigation water rights, removing the his
torically irrigated land from irrigation, and delivering to the stream 
the water historically consumed by the senior water right. Rules 
adopted by the Colorado State Engineer require well owners to 
seek approval of changes of water rights from the Colorado Water 
Court for water rights used as a permanent source of augmen
tation water. 

The Special Master recommended that Colorado's "water 
court" determine the final amount of any such replacement cre
dits. Kansas took exception to this recommendation, arguing that 
a "state cannot be its own ultimate judge in a controversy with a 
sister state," Kansas v. Colorado, 125 S. Ct. 526, 538 (2004) 
(quoting Kansas's brief), and that the U.S. Supreme Court must 
decide every question essential to resolving the dispute. In ad
dressing this argument the Court pointed out that the Special 
Master's recommendation also stated: 

This is not to say, however, that the Colorado Water 
Courts are empowered to make a final determination on 
any matter essential to compact compliance at the State
line, or that Colorado's reliance on such Water Court 
actions will necessarily satisfy its compact obliga
tions. . . . All replacement credits, no matter how 
determined, are subject to the right of Kansas to seek 
relief under the Court's original jurisdiction [asset forth 
in] Section VIII. Fourth Report 138-139, 19. 

125 S. Ct. at 539. The Court held that the Special Master's rec
ommendation adequately protected Kansas' s right to contest any 
adverse Water Court decision. 

(5) Colorado's Compliance for the Period 1997 Through 
1999. Kansas took exception to the Special Master's recommen
dation that Colorado was in compliance with the Compact for the 
period 1997-1999 because the Special Master improperly relied 
upon a compliance period of more than one year. Because the 
Court found that a l 0-year compliance period was appropriate, 
the Court overruled this exception. 

(6) Disputed Issues Not Decided by the Special Master. 
Kansas took exception to the Special Master's failure to resolve 
15 disputed issues concerning: ( 1) H-I model calibration; (2) 1997-
1999 accounting issues; and (3) future compliance issues. Kansas 
argued that resolution of these issues was essential to deciding 
the controversy between the states and requested that the Court 
direct the Special Master to decide these issues. 

The Special Master recommended that the remaining dis
puted issues not be decided immediately. The Court pointed out 
that the issues in category 2 were mostly moot due to the Court's 
finding that Colorado had complied with the Compact during the 
1997-1999 period. As to the first and third categories, the Court 
thought that the passage of time would produce more accurate 
resolution of these disputes as the parties gained more knowledge 
about matters relevant to resolution of the disputes. The Court 
joined in the Special Master's hope and recommendation that the 
states resolve these and other future disputes by negotiation or 
binding arbitration. The Court agreed further to retain juris
diction over the case for a limited time in order to permit the 
Special Master to decide any lingering disputes. 

CALIFORNIA COURT RULES 
(continued from page 11 

industrial, fish and wildlife preservation and enhancement, and 
the improvement of water quality." Id at 254. 

What the court did not say is that for many years the state 
and federal governments' water rights permits included such 
broad general service areas and uses. In essence, the court was 
holding that Delta Wetlands Properties could not piggyback on 
the state and federal projects because it was not entitled to the 
traditional latitude afforded governmental diverters, particularly 
municipal ones. 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

CONGRESS CONTINUES "CAL-FED" PROGRAM 

In October 2004 Congress passed and the President signed 
into law continued authorization of the massive "Cal-Fed" water 
management and development program for California. Pub. L. 
No. 108-361, 118 Stat. 1681 (2004). 

The law has a number offeatures: (1) $90 million for pre
authorized levees and levee projects; (2) $180 million for pre
authorized water quality improvement projects, including drinking 
water; and (3) $90 million for fish and wildlife enhancements. 

As for water storage projects, it resolves a major contro
versy. While it does not authorize any new projects it provides an 
unusual procedure for their consideration. Once a project feasi
bility study is completed, it must be authorized by Congress. If 
Congress does not do so, then the Secretary of the Interior must 
declare an "imbalance" in the Cal-Fed program and describe 
what must be done to achieve balance. 

The Cal-Fed program was started in 1994 and the federal 
authorization expired in 2000. The joint federal-state program is 
making major studies of water supply and environmental issues, 
primarily in the Sacramento-San Joaquin Delta, from which both 

EDITOR'S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be ofinterest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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the federal Central Valley Project and the California State Water 
Project make major diversions. 

The State Water Project currently has contracts for water 
delivery in excess of the Project's safe yield and both federal and 
state projects are caught in a bind as water needs for environ
mental purposes, such as the Endangered Species Act, adversely 
impact available supplies. A consistent sticking point has been 
disagreement between those believing that new storage projects 
are needed to meet future water needs and those believing that 
better management of existing supplies is sufficient. The com
promise was a major bipartisan effort by California senators and 
representatives. 

Interior Secretary Gale Norton termed Cal-Fed "a model of 
collaboration and conservation from which the rest of the West 
can learn .... " Western States Water, No. 1586 (Oct. 8, 2004), 
at I. 

"TAKINGS" CASE SETTLED 

In December 2003 the Federal Court of Claims held in 
Tulare Lake Basin Water Storage District v. United States, 59 
Fed. Cl. 246 (2003), modified on reconsideration, 61 Fed. Cl. 
624 (2004), that the failure to deliver water supplies to Central 
Valley Project customers due to limits imposed to protect 
Chinook salmon and delta smelt under the Endangered Species 
Act constituted a "taking" and must be compensated. The court 
found initial liability for about $14 million (about $26 million 
with interest and attorneys' fees) for the years 1992-1994. 

In December 2004 the United States and the districts agreed 
to settle the litigation with the United States paying $16.7 million. 
California officials had urged an appeal rather than settlement. 
The state, including the Water Resources Control Board, asserted 
that the settlement set a dangerous precedent. Interior Solicitor 
Sue Ellen Wooldridge said, "I think the ramifications are lim
ited." She said that federal contracts have been interpreted as 
permitting the protection of species "without causing a taking." 
Western States Water, No. 1597 (Dec. 23, 2004), at 2. 

STA TE LEGISLATION ON MINIMUM STREAM 
FLOWS ENACTED 

A state law has been enacted requiring the State Water 
Resources Control Board (Board) to adopt principles and guide
lines in two years for maintaining instream flows in coastal streams 
north from San Francisco to the Oregon border. Cal. Water Code 
§§ 1259.2, 1259.4 (2004). 

The principles and guidelines are to be used by the Board in 
establishing minimum flows in the consideration of nearly 300 
water right applications pending on streams in the area. The 
minimum flows are primarily for fish-related needs. 

The statute also grants the Board discretionary authority to 
adopt such principles and guidelines for other streams. 

COLORADO 
(William A. Paddock and Mary M. Hammond, Reporters) 

COLORADO SUPREME COURT REJECTS RIGID APPLICATION 
OF "CAN AND WILL" STATUTE 

The cities of Black Hawk and Central City are historic 
mining towns. In the I 990s the voters of Colorado saw fit to 
allow limited-stakes gambling in the two towns. While limited
stakes gambling has neither preserved the historic character of 
these towns nor protected local businesses, it has provided a new 
venue for the operation of casinos by large gaming corporations. 
The large casinos and hotels that have been built in both Black 
Hawk and Central City have placed significant new demands on 
the cities' water supplies. City of Black Hawk v. City of Central, 
97 P.3d 951 (Colo. 2004) arose out of Black Hawk's efforts to 
provide additional water supplies by "over-filing" an application 
for a conditional water right on Central City's Chase Gulch Res
ervoir. 

The existing Chase Gulch Reservoir has a capacity of 602 
acre-feet; Central City owns a conditional water right to enlarge 
it to hold 1,117 acre-feet. Central City has also performed some 
geologic investigations of the dam site and has established the 
technical feasibility of enlarging the darn to hold l, 117 acre-feet. 
In 1992 Black Hawk filed its own application for a conditional 
water right to enlarge Chase Gulch Reservoir by 600 acre-feet. 
Nine days prior to the trial on Black Hawk's application, the City 
Council of Central City, at its water lawyer's request, passed a 
resolution stating that the City will not enter into agreements to 
allow third parties to use its real estate interests to construct 
water projects not filed for adjudication by Central City. On 
cross-examination at trial, however, Central City's mayor ad
mitted that this resolution might not bind future city councils. 

At the conclusion of trial, the water judge entered a decree 
granting Black Hawk a conditional water storage right for the 
Chase Gulch Reservoir enlargement. The water judge found that 
Black Hawk's application was not speculative and that Black 
Hawk had satisfied the requirements of Colorado's "can and 
will" statute, Colo. Rev. Stat. § 37-92-305(9)(b ). The water judge 
also found that Black Hawk's proposed enlargement of the res
ervoir was technically feasible. Nine months after trial, Central 
City filed a motion asking the water judge to reconsider its order 
granting Black Hawk's application. The basis for the motion was 
the fact that the description of the reservoir in Black Hawk's 
application was 670 feet upstream from the existing dam. Central 
City claimed that a discrepancy existed between the location 
contained in Black Hawk's application and the intended down
stream location of the enlarged dam. The water judge denied the 
motion on the grounds that Central City had failed to raise the 
issue at trial, refused to admit new evidence based on this alle
gation, and concluded that the discrepancy was "immaterial." 

On appeal Central City argued that the water judge incor
rectly found that Black Hawk had satisfied the "can and will" 
statute because Black Hawk did not prove that it had access to 
the property for construction of the enlarged dam, and because 
it did not introduce sufficient evidence to prove that the proposed 
enlargement was technically feasible. In reviewing these claims, 
the Colorado Supreme Court reiterated that its standard ofreview 
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required itto accept the water judge's factual findings unless they 
were so clearly erroneous as to find no support in the record. 

The court began its analysis by pointing out that the "can 
and will" statute requires an applicant for a conditional water 
right to establish that there is a substantial probability that within 
a reasonable time the facilities necessary to complete the ap
propriation can and will be completed with diligence. The court 
went on to say that proof of such a substantial probability neces
sarily involves imperfect predictions of future events and con
ditions. Accordingly, the court held that the "can and will" 
requirement is not to be applied rigidly to prevent the beneficial 
use of water where an applicant otherwise satisfies the legal 
standard of establishing a nonspeculative intent to appropriate 
water for beneficial use. 

The court rejected Central City's argument that Black Hawk 
could not prove that it could obtain the rights to use the real 
property needed for construction of the enlarged dam. It stated 
that whether an applicant may access property necessary for the 
conditional water storage right is but one factor that the court 
should consider in deciding whether the applicant meets the "can 
and will" test. A party's present and prospective ability to access 
the property, however, is not conclusive in determining whether 
the ."can and will" test has been met. The court explained that, 
unlike other cases where conditional water rights had failed the 
"can and will" test for lack of access to property, here there was 
not a final and binding determination that prevented Black Hawk 
from obtaining access to the land necessary for constructing the 
reservoir. Accordingly, the court concluded that Black Hawk had 
presented sufficient evidence to satisfy the access-to-property 
requirement of the "can and will" statute. 

Central City also argued that the water judge erred in finding 
that Black Hawk introduced sufficient evidence to show that 
enlargement of the reservoir was technically feasible. The court 
stated that technical feasibility was an appropriate factor for the 
water judge to consider when determining if an application for 
conditional water rights met the "can and will" requirement, but 
fo~d that the record adequately supported the water judge's 
findmg that Black Hawk had presented sufficient evidence of 
technical feasibility to satisfy this requirement. 

Based upon the discrepancy between the location of the dam 
cont~ined in Black Hawk's application and the actual proposed 
location of the enlarged dam, Central City argued that Black Hawk 
fail_ed to satisfy t~e notice requirements for water rights appli
cations. It also claimed that the parties could not try the issue of 
proposed enlargement at the downstream location by consent 
pursuant to Colo. R. ofCiv. 15(b). Finally, Central City argued 
that the water judge erred by not requiring Black Hawk to 
republish its application to give notice of the actual location of 
the proposed dam. 

In reviewing these challenges, the court pointed out that 
what constitutes reasonable notice to interested parties in water 
rights applications is based on an inquiry standard: in other 
;-VOrds, wheth~r the notice is sufficient to reveal to potentially 
mte~ested parties the nature of the claim being made, so that the 
parties can determine whether to conduct further inquiry into the 
full extent of those claims and make a determination whether to 
participate in the proceedings. Here the court found that Black 
Hawk's application provided interested parties with notice of its 
claim for a conditional water storage right in Chase Gulch Res
ervoir. On the issue of whether the downstream location of the 

dam site was tried by consent of the parties, the court held that 
the water judge was correct in not requiring Black Hawk to amend 
its application. The court pointed out that a party need not amend 
its pleadings to conform to the evidence presented at trial when 
issues not raised by the pleadings are tried by express or implied 
consent of the parties. Based on its holding that Black Hawk's 
application provided sufficient notice to interested parties, the 
court concluded that the parties could try by consent the issue of 
the reservoir enlargement at the downstream site. 

WATER COURT PROPERLY STAYED RESERVED RIGHTS 
QUANTIFICA TJON TO ALLOW FEDERAL COURT RESOLUTION 
OF CHALLENGE TO FEDERAL SETTLEMENT AGREEMENT 

The case of In re Application for Water Rights of the United 
States, l O l P.3d l 072 (Colo. 2004), involves federal reserved 
water rights for the Black Canyon of the Gunnison National 
Monument. In 1933 the Black Canyon was designated as a na
tional monument and in 1999 it was converted into a national 
park. Under the reserved water rights doctrine, the United States 
is entitled to a reserved water right from the Gunnison River in 
the minimum amount of water necessary to satisfy the purposes 
for which the national monument was created. In March 1978, 
after several years of proceedings, the water court entered an 
interlocutory decree awarding the United States both absolute 
and conditional water rights for the Black Canyon. That decree 
recognized priority dates of l 933, 1938, and 1939 for the re
s~rve~ water rights. While the water court deferred the quan
t1ficat1on of the conditional water rights until they were made 
absolute, the 1978 decree explicitly recognized that the purposes 
of the national monument entitled the United States to an in
stream flow water right for a broad range of uses. 

In January 200 l, the United States filed an application to 
qu~ntify its conditional water rights for the Black Canyon. It 
claimed year-round base flows of 300 cubic feet per second 
{c.f.s.) and higher peak flows and "shoulder flows" tied to the 
expected natural runoff each year. Depending on the quantity of 
water required to maintain spring peak flows, the United States 
reserved the right to claim up to 10,000 c.f.s. for part of each 
year. At the request of the United States, the water judge granted 
tw~ consecutive six-month stays of the proceedings so that the 
Um~ed States cou!d conduct settlement discussions with opposing 
parties. The e~vrronmental groups (Environmental Opposers) 
who were parties to the case were not allowed to participate in 
these negotiations. 

. In April 2003, the United States entered into an agreement 
with the State of Colorado relinquishing its reserved water right 
to peak flows and shoulder flows, and claiming a year-round base 
flow of the lesser of 300 c.f.s. or the natural stream flow. At the 
s~e !ime the United States filed a motion to amend its quan
tification and proposed an amended application to the water 
court. In July 2003, the United States and the State of Colorado 
entered into a Memorandum of Agreement concerning the re
served_ water rights for the Black Canyon. Under that agreement, 
the Umted States delegated the appropriation of peak and shoulder 
flows to the Colorado Water Conservation Board's instream flow 
program, and agreed to a 2003 priority date for those water 
rights. The United States retained no rights to enforce the in
stream water rights to be acquired by the State except through an 
action for specific performance of the agreement. 
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The Environmental Opposers objected to the United States' 
motion to amend its application and reduction of the claimed 
reserved water right and, in August of 2003, filed a complaint in 
the federal district court against the Department of the Interior 
and the National Park Service. The complaint alleged that the 
United States' decisions regarding the protection and manage
ment of the water-related natural resources of the Black Canyon 
violated various federal laws, including the National Park Ser
vice Act, the Black Canyon Act, the National Environmental 
Policy Act, and the Administrative Procedure Act. The complaint 
sought both declaratory and injunctive relief. 

The Environmental Opposers sought to stay the water court 
quantification proceedings pending resolution of the federal liti
gation. Various petitioners opposed the stay, arguing that further 
delay would irreparably prejudice them and that the Environ
mental Opposers were improperly attempting to transfer jurisdic
tion over the quantification of the Black Canyon reserved water 
right to the federal court. The United States also opposed the 
stay, arguing that it was inappropriate because the federal liti
gation would not resolve all issues pending in the water court and 
because the Environmental Opposers could not show a pressing 
need for the stay. 

In October 2003, the water court granted the stay, based 
upon its understanding of the application of res judicata in the 
context of federal reserved water rights litigation. The court 
reasoned that ifit denied the stay and granted the United States' 
amended application, the Environmental Opposers would be 
without adequate recourse if they prevailed on their federal court 
claims because res judicata would prevent reopening of the 
quantification decree. Recognizing the need to avoid piecemeal 
litigation and weighing the hardship, delays, and prejudice to the 
petitioners, the water court limited the scope of its order and 
admonished that the order should not be construed as deferring 
to the federal court either the quantification of the water right or 
the question of whether to grant the motion to amend, but that it 
was merely a stay of the proceedings pending resolution of the 
federal questions raised in the Environmental Opposers' com
plaint. The petitioners challenged the water court's order and 
requested the Colorado Supreme Court to issue a show cause 
order why the stay should not be vacated. The Colorado Supreme 
Court first issued a show cause order and then, based on its 
finding that the water court properly exercised its discretion in 
granting the stay, discharged the order. 

To determine whether the water court abused its discretion 
in granting the stay, the Colorado Supreme Court first reviewed 
the federal reserved water rights doctrine and the jurisdiction of 
state courts to quantify those water rights under the McCarran 
Amendment. The court then held that, although McCarran Amend
ment proceedings are intended to be all-inclusive, the waiver of 
sovereign immunity in the McCarran Amendment is limited to 
proceedings to determine or administer the water rights. The 
court concluded, therefore, that the McCarran Amendment does 
not assert or imply that a state court would have jurisdiction to 
review the decision-making processes of federal agencies, such 
as the Department of the Interior or the National Park Service, 
for compliance with federal law. 

The court next addressed the standard ofreview for a water 
court's decision to grant or deny a stay. It observed that a water 
court generally has the discretion to grant or deny a stay, with the 
power to do so deriving from the inherent authority of every 

court to control the disposition of cases on its docket with econ
omy of time and effort for itself, counsel, and the litigants. The 
standard of review for the water court's stay order is the highly 
deferential "abuse of discretion" standard. Accordingly, absent 
a finding that the lower court's actions were manifestly arbitrary, 
unreasonable, or unfair, the decision would not be overturned. 
The court went on to conclude that when the harm to the non
moving party caused by the stay is greater than the prejudice 
caused to the moving party if the case were to proceed, a stay 
will be invalidated. 

The petitioners contended that the stay would substantially 
and irreparably harm them because it causes delay and uncer
tainty and requires their participation in the federal litigation. 
They also claimed that decisions in the federal case will, in effect, 
determine the parameters of the United States' reserved water 
right with preclusive effect. The Environmental Opposers res
ponded by arguing that the federal case presents distinct claims 
over which the federal court has exclusive jurisdiction, that 
resolution of those claims will not quantify the Black Canyon's 
reserved water right, and that their need for the stay outweighs 
any prejudice to the petitioners. 

In balancing the interests of and prejudices to the parties, the 
court utilized the analytic framework found in Adolph Coors Co. 
v. Davenport Machine & Foundry Co., 89 FRD 148 (D. Colo. 
1981 ). The factors considered are: ( 1) the order in which juris
diction was obtained, (2) the adequacy ofreliefavailable in state 
court, (3) comity, and (4) the need for comprehensive adjudica
tion and the desire to avoid piecemeal litigation. As to the order 
of obtaining jurisdiction, the court held that the fact that the state 
water court obtained jurisdiction over the Black Canyon reserved 
water rights before the federal case was initiated did not mean 
that the water court abused its discretion in granting the stay, 
since the two cases, though they involve the Black Canyon re
served water right, will not resolve the same issue. Therefore, the 
order in which the courts acquired jurisdiction is not a com
pelling factor here. 

The court held that the consideration of the relief available 
to the parties favored the granting of a stay in this case. The 
failure to grant the stay could result in a state court decree binding 
against the United States under the doctrine of res judicata, 
which would bar the United States from reopening the adjudi
cation even if the federal court were to decide that the United 
States had violated federal law when it amended its application. 
The court also found that comity also favored the stay as a means 
to avoid potential conflict between state and federal courts. The 
court acknowledged that the stay will cause delay in the water 
court's quantification proceeding, but pointed out that the case 
has already been pending for nearly 30 years and the petitioners 
could show no great harm from the relatively short delay caused 
by the stay. Moreover, in evaluating the equities, the court poin
ted out that Colorado and the United States had recently sought 
and received a 12-month delay from the water court to carry out 
settlement negotiations, from which the Environmental Opposers 
had been excluded. The obvious implication of this observation 
is that had the Environmental Opposers been allowed to par
ticipate in the negotiations, the equities for the stay may have 
been different. 

Finally, the court held that the need for comprehensive 
adjudication and the avoidance of piecemeal litigation did not 
warrant lifting the stay. Because the federal court has exclusive 
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jurisdiction over the claims in the federal suit, such dual pro
ceedings are necessary, and the McCarran Amendment= s policy 
to avoid piecemeal litigation is inapplicable to these circum
stances. 

The majority opinion was subject to a vigorous dissent by 
Justices Kourlis and Hobbs, who did not share the majority's 
view on the scope of the McCarran Amendment and the propriety 
of deferring to the federal court. 

COLORADO SUPREME COURT RULES AGAINST 
SPORTSMEN'S RANCH WATER RIGHTS APPLICATION 
AND PLAN OF AUGMENTATION 

In City of Aurora v. State Engineer, No. 0 I SA412, 2005 WL 
l 00855 (Colo. Jan. 18, 2005), the applicant, Park County Sports
men's Ranch, LLP (PCSR), owned land in South Park, Colorado, 
on which it sought to develop a groundwater and surface water 
conjunctive use project. Its application for water rights sought 
(1) a conditional water right to withdraw 140,000 acre-feet of 
groundwater annually through 26 proposed wells located on 
PCSR's property; (2) a conditional underground water storage 
right to store water in the "cone of depression" created by pump
ing water from the 26 proposed wells; and (3) absolute and 
conditional water rights for surface storage and recharge col
lection systems. PCSR also proposed a plan for augmentation to 
replace injurious stream depletions. PCSR envisioned that its 
water project would operate as follows: (1) groundwater pump
ing in excess of recharge would create a cone of depression 
(groundwater level drawdown) in the aquifer underlying its land, 
thereby creating underground storage capacity; (2) PCSR would 
deliver the withdrawn groundwater to the South Platte River and 
its tributaries for delivery downstream to the City of Aurora; 
(3) PCSR would store surface water diverted in priority during 
times of high runoff into recharge facilities overlying the aquifer; 
and ( 4) the water diverted and delivered to the recharge facilities 
would recharge the underlying aquifer, thereby reducing the 
"cone of depression" and the resultant injurious stream deple
tions. 

Numerous parties opposed the application. To support its 
application and plan for augmentation, PCSR developed surface 
and groundwater computer models to simulate the hydrologic 
system and predict the effects of the project on the South Platte 
River and its tributaries. After an eight-week trial in which PCSR 
presented extensive expert testimony in support ofits models, the 
Division 1 Water Court granted the opposers' motion for dis
missal of the application pursuant to Colo. R. Civ. P. 4 l(b)(l). 
The water court concluded that PCSR's groundwater model did 
not produce sufficiently reliable results to permit a reasonably 
accurate determination of the timing, amount, and location of 
stream depletions, or to determine the rate of aquifer recharge 
resulting from PCSR's recharge facilities, and that PCSR's sur
face water model did not produce sufficiently reliable results to 
determine streamflow or legal availability of replacement water 
for the project. Accordingly, the water court concluded that 
PCSR failed to meet its burden of proof with respect to its 
augmentation plan by failing to quantify injurious depletions in 
time, place, and amount, and therefore dismissed PCSR's plan 
for augmentation and application for conditional water rights. 

In post-trial motions, the opposers sought attorneys' fees and 
costs and the joinder of the City of Aurora as a party for purposes 
of collecting attorney s' fees and costs. The water court con
cluded, among other things, that: (I) water cannot be stored in a 

saturated aquifer that is tributary to an over-appropriated stream 
system; (2) the application became groundless prior to trial based 
on a memorandum from one of Applicant's experts (Eastman 
memo); (3) PCSR's claim for augmentation credits arising from 
precipitation, irrigation return flows, and decreases in evapo
transpiration were frivolous from their inception; and ( 4) because 
Aurora was PCSR's principal with respect to the application, 
Aurora was liable for costs and attorneys' fees imposed against 
PCSR. Subsequently, the court concluded that Aurora could be 
liable for attorneys' fees, but not costs. The water court held an 
evidentiary hearing to quantify fees and costs and awarded cer
tain of the opposers over $2.5 million in costs and attorneys' 
fees. PCSR and Aurora appealed. 

On appeal PCSR argued that the water court erred in re
quiring it to replace 100% of its groundwater withdrawals. The 
Colorado Supreme Court held that to the extent an applicant can 
prove that its depletions are non-injurious, or that its injurious 
depletions are less than its withdrawals, it is not required to re
place 100% ofits withdrawals. Since PCSR failed to prove either 
the timing of depletions resulting from its well pumping, or that 
the depletions would be less than its withdrawals by virtue of 
anticipated return flows, the supreme court concluded that the 
water court was required to order I 00% replacement of with
drawals. 

PCSR argued that 100% replacement of depletions was not 
required because some of its withdrawals would be offset by re
ductions in evapotranspiration from the project (salvaged water). 
Prior to trial, however, the water court granted partial summary 
judgment denying the claimed credit for salvaged water. PCSR 
argued that this was an error because underground storage fa
cilities are analogous to both gravel pits and on-channel reser
voirs, both of which are credited with reduced evapotranspiration 
for purposes of computing stream depletions. See Colo. Rev. 
Stat.§§ 37-84-117(5), 37-92-305(12). The supreme court disa
greed, noting that water resulting from reduced consumption by 
native plants is commonly referred to as "salvage water" and that 
an applicant may not claim credit for salvaged water in a plan for 
augmentation. The court held that this rule applies to all native 
vegetation, whether or not it is classified as phreatophytic, and it 
declined to extend the narrowly drafted exemptions for on-stream 
reservoirs and gravel pits to the facts of this case. 

In pretrial rulings, the water court excluded PCSR's proffered 
evidence of ( 1) sensitivity analysis performed on the groundwater 
model; (2) analysis of water availability for four years after the 
application was filed; (3} evidence regarding an analysis of well 
depletions; and ( 4) expert testimony in support of a new exhibit 
not timely disclosed by PCSR. Subject to these limitations PCSR 
went forward with its scientific evidence at trial. After hearing 
that evidence, including testimony regarding its groundwater and 
surface water models, the water court determined that PCSR's 
experts committed errors with respect to the groundwater model 
because they; ( 1) failed to conduct a sensitivity analysis on the 
model, (2) failed to calibrate the model properly, (3) failed to 
explain anomalous results and residual errors, (4) ignored another 
expert's report suggesting further evaluation, and, (5) failed to 
complete an independent peer review of the model. With respect 
to the surface water model, the water court concluded that PCS R's 
experts failed to adjust calculations for the change in the river 
call regime, failed to factor out irrigation run-off, failed to con
sider variables other than precipitation, and failed to determine 
the range of errors for its simulated stream flows. 
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The water court accordingly held that the groundwater 
model, as applied in this case, failed to produce sufficiently 
reliable results to permit a reasonably accurate determination of 
the timing, amount, and location of depletions, or the timing and 
amount of aquifer recharge. Similarly, the water court held that 
the surface water model, as operated in this case, failed to pro
duce sufficiently reliable results to permit reasonably accurate 
determinations of either average stream flow or legal availability 
of augmentation water. On this basis the water court concluded 
that the evidence was not sufficiently reliable to be admissible 
under Colo. R. Evid. 702. The supreme court concluded that the 
water court's exercise of its discretion was not manifestly er
roneous and, therefore, declined to second-guess the water court 
on appeal. 

PCSR argued further that the water court improperly granted 
the Rule 41 (b) motion to dismiss because PCSR was only re
quired to present a prima facie case to survive such a motion. 
The supreme court analyzed the burden of proof in a water case 
stating that, before an augmentation plan is approved, the appli
cant bears the initial burden of producing sufficient evidence to 
establish a prima facie case that the proposed depletion will be 
noninjurious. Only if the applicant successfully meets its burden 
of proof does the burden of proving the existence of injury shift 
to the opposers. If the opposers provide evidence of injury, the 
applicant has the ultimate burden of showing absence ofinjurious 
effect by a preponderance of the evidence. The supreme court 
went on to point out that before an applicant can establish the 
absence ofinjury to meet its burden to present a prima facie case, 
it must first establish the timing and location of depletions, as 
well as the availability of replacement water to prevent injury 
from those depletions. Here the water court properly held that 
PCS R's groundwater and surface water models failed to produce 
sufficiently reliable results to permit a reasonably accurate de
termination of the time, amount, and location of stream deple
tions or the legal availability ofreplacement water. Accordingly, 
the supreme court upheld the water court's dismissal because 
PCSR had not established a prima facie case. 

In the proceeding for costs and attorneys' fees, the water 
court held that PCS R's application was groundless after October 28, 
1998, the date on which PCSR knew or should have known, 
based on the Eastman Memo, that the groundwater model was 
indefensible at trial. The water court also held that PCSR's 
claims for augmentation credits arising from precipitation, irri
gation return flows, and decreased evapotranspiration were frivo
lous from their inception. The supreme court reversed the award 
of attorneys' fees on all issues except the claimed recharge from 
irrigation return flows and decreases in evapotranspiration losses. 

The supreme court began its analysis with the proposition 
that the American rule precludes an award of attorneys' fees 
absent a specific contract or a statutory or procedural rule that 
provides otherwise. Colorado law authorizes recovery of attorneys' 
fees when a party or its attorney brings or defends an action that 
lacks substantial justification. See Colo. Rev. Stat. § 13-17-102( 4 ). 
The court went on to note that an award of attorneys' fees will 
not be disturbed on appeal if they are supported by the evidence, 
unless the trial court abused its discretion in making the award. 
Here, the water court based its finding that the application was 
groundless on the so-called Eastman Memo. That memo, pre
pared by Dr. Harvey Eastman, one of PCSR' s experts, was marked 
"Draft," the court noted. It contained proposed modeling and 
related tasks that would be useful to enhance the model and assist 

in performing sensitivity analysis. The court found that nothing 
in the memorandum indicated the proposed tasks were necessary 
for the defense of the model. The court also noted that, in his 
pretrial deposition, Eastman testified that he participated in the 
decision to complete some of the proposed tasks but not others. 
He further testified that the necessary tasks had been completed 
and PCSR's model was valid. At trial, Eastman testified that the 
model was successful as a predictive tool to a reasonable decree 
of scientific certainty. 

Based on the testimony of Eastman and other experts, the 
supreme court concluded that PCSR had no reason to know its 
model was unreliable until the water court dismissed its appli
cation at the end of its case in chief. The court pointed out that 
water courts must allow parties and their attorneys to reasonably 
rely on their experts without fear of punishment for errors in 
judgment made by those experts. It went on to point out that 
given the highly technical and complex nature of hydrology, as 
well as the groundwater expertise of PCSR's experts, PCSR's 
reliance on its experts was reasonable. Therefore, it reversed the 
water court's award of attorneys' fees for a "groundless" case. 

That, however, did not end the inquiry. The water court had 
also found that PCSR's claims for storage of precipitation re
charge, irrigation run-off, and salvage water were frivolous from 
their inception. In its order dismissing PCSR's application, the 
water court denied PCSR' s claims for precipitation and irrigation 
return flows on the grounds that water stored underground must 
be placed into the aquifer by "other than natural means." See 
Colo. Rev. Stat.§ 37-92-103(10.7). Under Colorado law a claim 
is substantially frivolous if the proponent can present no rational 
argument based on evidence or law to support the claim or de
fense, though meritorious actions that prove unsuccessful and 
good faith attempts to extend, modify, or reverse existing law are 
not frivolous. 

The supreme court agreed that PCSR's claims to store pre
cipitation and irrigation runoff that "naturally" percolated into 
the aquifer were frivolous. The irrigation runoff claimed by 
PCSR was not irrigation return flows from water rights owned or 
controlled by PCSR, but rather any irrigation runoff that hap
pened to enter the cone of depression caused by its well pump
ing. In reliance on Colo. Rev. Stat. § 37-92-103(10.7), the court 
found that a claim for underground storage must be predicated on 
water placed in storage by other than natural means. Further, the 
court held that the applicant seeking an underground storage 
right must first capture, possess, and control the water prior to 
artificially recharging it into the aquifer for storage and subse
quent use pursuant to a decreed right. The court pointed out that 
PCSR did not provide any evidence on how it intended to cap
ture, possess, or control the precipitation and irrigation return 
flows naturally percolating into the aquifer; and, therefore, PCSR 
presented no rational argument based on the evidence or law in 
support of its claims for precipitation or irrigation runoff. This 
made the claims frivolous; the award of attorneys' fees for those 
claims was therefore affirmed. 

The supreme court held, however, that PCSR's claim for 
credit for salvaged water was an effort to modify or extend 
existing law. It pointed out that applicants may not claim credit 
for salvaged water in plans for augmentation based on Colo. Rev. 
Stat. § 37-92-103(9). But it also noted the two statutory excep
tions to this rule: forunlined gravel pits and on-stream reservoirs. 
Since PCSR's argument in this case was that its underground 
storage facility was analogous to the two excepted storage ves-
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sels and the law should be extended to cover it, the supreme 
court concluded that PCSR' s claim for salvaged water credit was 
a good faith attempt to extend existing law even though unsuc
cessful and therefore the claims were not frivolous. The attor
neys' fees awarded on that basis were reversed. 

In a pretrial ruling, the water court had concluded that PCSR 
was Aurora's agent-in-fact for purposes of prosecuting the ap
plication. At the conclusion of trial the opposers sought to join 
Aurora as a party for determination ofliability for attorneys' fees 
and costs. The court granted the motion and Aurora challenged 
this decision on appeal. Aurora argued that attorneys' fees only 
attach to parties that litigate groundless claims, and since it was 
not the litigating party, it could not be liable for the attorneys' 
fees. Alternatively, Aurora argued that its joinder was pro
cedurally improper. The supreme court applied the established 
rule of agency that a principal is vicariously liable for its agent's 
acts committed within the scope of its agency to conclude that 
Aurora was vicariously liable for the attorney fees. It found 
Aurora's argument that it was not liable because it did not litigate 
the case to be a "red herring," and held that Aurora could not be 
allowed to reap the benefits of its agency relationship without 
accepting the corresponding burdens. And because Aurora was 
vicariously liable for PCSR's litigation ofa frivolous claim, the 
court held that Aurora was properly joined under Colo. R. Civ. 
P. 20 and 21. 

Finally, PCSR asserted limited challenges to the water 
court's award of costs to certain opposers. It argued, first, that 
some opposers were not entitled to recover any costs for work 
done by a groundwater expert whose professional engineering 
license had lapsed for a period of time during the litigation, and 
second, that the Center of Colorado Water Conservancy District 
(CCWCD) was not entitled to any of the amounts claimed in its 
bill of costs, because it did not contain originals or duplicates of 
the underlying material supporting the bill of costs and did not 
comply with Colo. R. Evid. l 006 concerning summaries. The 
supreme court rejected the first argument because the work by 
the expert in question did not require a license, and the opposers 
were entitled to recover the costs for her work to the extent that 
they were reasonable. It rejected the second challenge to costs 
because the evidence submitted in support ofCCWCD's bill of 
costs provided the water court with sufficient information and 
supporting documentation to allow it to make a reasoned deci
sion on the cost items presented. Accordingly, it affirmed the 
costs award in its entirety. The case will now be returned to the 
water court for quantification of the amount of reasonable attor
neys' fees incurred on the frivolous claims for precipitation and 
irrigation runoff. 

NEVADA 
(Douglas L. Grant, Reporter) 

STATE LAW GOVERNS ENTRY OF STAY IN FEDERAL COURT 
AI<'FECTING INDIAN RESERVED RIGHTS 

The Orr Ditch Decree is a Nevada federal district court 
decree adjudicating water rights in the Truckee River system. 
The decree specifies that the rights adjudicated may be changed 
in place, means, or purpose of use "in the manner provided by 
law." The quoted phrase means in the manner provided by 

Nevada water law, and this includes procedural as well as sub
stantive Nevada water law. United States v. Orr Water Ditch Co., 
914 F.2d 1302, 1307-08 (9th Cir. 1990). Under Nev. Rev. Stat. 
§ 533.325, change applications must be filed with the state en
gineer. Under Nev. Rev. Stat. § 533.450(1), judicial review of 
the state engineer's rulings involving an adjudicated stream is by 
the court that entered the decree. Consequently, change applica
tions for Truckee River rights must be filed with the state en
gineer, and judicial review is by the Nevada federal district court 
rather than a state district court. 

In United States v. Orr Water Ditch Co., 309 F. Supp. 2d 
1245 (D. Nev. 2004), reported in this Newsletter, Vol. XXXVII, 
No. 2 (2004), the state engineer partially approved applications 
by the Pyramid Lake Paiute Tribe of Indians to temporarily 
change two Orr Ditch Decree Indian reserved water rights from 
irrigation to instream use in order to preserve the Tribe's fishery 
in Pyramid Lake. Then the City of Fallon and the Truckee-Carson 
Irrigation District sought review of the state engineer's approvals 
in federal district court. The federal district court stayed the 
changes pending its review. It acted under Nev. Rev. Stat. 
§ 533.450(5), which provides for automatic stay of a ruling by 
the state engineer upon timely request and the posting of a bond. 

On appeal to the Ninth Circuit, the Tribe and the United 
States as trustee for the Tribe argued that entry of a stay should 
not be governed by the Nevada statute but by Rule 65(a) of the 
Federal Rules of Civil Procedure. Rule 65(a) would have made 
a stay discretionary rather than automatic and would have re
quired a prior hearing. But the Ninth Circuit held in United 
States v. Orr Water Ditch Co., 391 F.3d 1077, 1078 (9th Cir. 
2004), that the Nevada statutory provision was "an integral part 
of Nevada water law rather than a generally applicable rule of 
civil procedure," and thus it governed under the terms of the Orr 
Ditch Decree. The Ninth Circuit pointed out it previously held 
that two other subsections of the very same Nevada statute, 
which sets out procedures for judicial review of decisions by the 
state engineer, were integral parts of Nevada water law and 
applicable under the Orr Ditch Decree. In sum, even though the 
suit was in federal court and Indian reserved rights were in
volved, state law governed entry of a stay under the terms of the 
Orr Ditch Decree. 

TEXAS 
(Bruce Wasinger, Reporter) 

TEXAS DAM OPERA TOR HELD LIABLE FOR 
FLOODING DAMAGES 

In Tarrant Regional Water District v. Gragg, 151 S.W.3d 
546 (Tex. 2004) the Texas Supreme Court affirmed the court of 
appeals judgment holding that ( 1) construction and operation of 
a reservoir resulted in the taking ofranch land by flooding about 
eight miles downstream from the dam; (2) evidence supported a 
finding of causation; (3) evidence supported a damage award of 
$14 million (not including interest); (4) the data, methodology, 
and computer program re lied on by hydro lo gists were sufficiently 
reliable; and ( 5) Tarrant Regional Water District was not entitled 
to separate trials on liability and damages. The court of appeals 
judgment is found at Tarrant Regional Water District v. Gragg, 
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43 S.W.3d 609 (Tex. App.-Waco 2001). On January 14, 2005, 
the Texas Supreme Court denied appellant Tarrant Regional Water 
District's motion for rehearing without issuing any further written 
opinion. 

Background. In 1990, the Tarrant Regional Water District 
began releasing water for the first time from the Richland
Chambers Reservoir on the Trinity River about eight river miles 
upstream from the 12,516-acre Gragg Ranch. The Gragg family 
has owned the Ranch since 1949. The Gragg Ranch is one of the 
largest in East Texas, lying partly in Anderson County and partly 
in Freestone County. The Trinity River borders the Ranch in 
some places and bisects the property around the Ranch's mid
point. In all, the Ranch has 17 miles ofriver frontage. The Gragg 
property consists of 1,722 upland acres and 10,794 acres of 
bottomland within the Trinity River's flood plain where cattle 
normally graze. 

In 1987, the District completed construction of the 1.2 million 
acre-foot Richland-Chambers Reservoir, which it built to supply 
water to Tarrant County and surrounding areas. The 44,000-acre 
reservoir impounds the waters ofRichland and Chambers Creeks, 
two tributaries of the Trinity River. The creeks' watersheds com
prise about 60% of an 80-mile stretch of the Trinity's watershed 
between the Trinidad Gauge, located near Trinidad Lake (between 
Corsicana and Athens), and the Oakwood Gauge (southwest of 
Palestine). The dam that holds the creeks' waters back is located 
about a mile from the Trinity River. A narrow, steeply banked, 
straight discharge channel connects the dam and the river and 
blocks a large portion of the Trinity's flood plain. The reservoir 
was not constructed to control floods but to supply water. Con
sistent with its intended function, the District keeps the reservoir 
as full as possible at a level only two feet below the overflow 
point. 

In March 1990, extremely heavy rains caused extensive 
flooding throughout the Trinity Basin, and the District released 
water through the reservoir's floodgates for the first time. For the 
first time in its history, the Gragg Ranch suffered extensive flood 
damage. That flooding breached levee roads in several places, 
and gouged large sections of land out of the Ranch's bottom
lands. O.L. Gragg and the Schwertner-Priest Partnership and its 
partners sued the District, alleging that its construction and opera
tion of the reservoir had inversely condemned their property in 
violation of Article I, Section 17, of the Texas Constitution. The 
District denied liability, but asserted a counterclaim asking the 
trial court to award it fee simple title, or alternatively, a perm
anent and perpetual flowage easement over any property the 
court might find it had inversely condemned. 

The case was tried in 1998, by which time the Ranch had 
experienced a large number of floods similar in severity to the 
one in 1990 that prompted this suit. After a 15-day trial, the court 
held that the District had inversely condemned a flood easement 
on the Ranch, and submitted the case to the jury to determine just 
compensation. The jury found the difference between the market 
value ofGragg's fee simple interest immediately before and im
mediately after condemnation to be $10,214,122, and the before
and-after value of the Schwertner-Priest Partnership's leasehold 
estate to be $4,268,547. The trial court rendered judgment on 
that verdict and also awarded the District a permanent and per
petual flowage easement over the property. 

The Texas Supreme Court found that there was legally 
sufficient evidence that "the reservoir" caused recurrent des-

tructive changes in flooding characteristics that directly impacted 
the Gragg property such that it was no longer usable for its inten
ded purpose and upheld the court of appeals judgment that an 
unconstitutional taking of the Gragg case had occurred. 

The appellant Tarrant Regional Water District, the owner 
and operator of the dam, argued that as operated the dam would 
not have added more water downstream than would naturally 
have passed through the reservoir and thus its actions, while 
possibly negligent, did not constitute a taking. The Texas Su
preme Court, however, stressed that the key point of its holding 
was not the operation of the reservoir but rather the reservoir's 
physical characteristics (mere construction as designed) which 
the court held "inevitably altered the characteristics of floods at 
the Ranch." 151 S.W.3d at 555. This case will certainly result in 
more litigation in the future against dam owners involving the 
conduct of flood operations. 

Updates 
City of San Marcos. This is an update to the case of City 

of San Marcos v. Texas Commission on Environmental Quality, 
128 S.W.3d 264 (Tex. App.-Austin 2004) which was re
ported in Vol. XXXVII, No. 1 (2004) of this Newsletter. On 
September 10, 2004, the Texas Supreme Court denied the 
appellant City of San Marcos's petition for review and on 
January 21, 2005, the same court denied the city's motion for 
rehearing. 

Chocolate Bayou Water Co. This is an update to the case of 
Chocolate Bayou Water Co. v. Texas Natural Resource Conser
vation Commission, 124 S.W.3d844 (Tex. App.-Austin2003), 
as previously reported in Vol. XXXVII, Nos. 1 and 2 (2004) of 
this Newsletter. As last reported, the Texas Supreme Court had 
requested the parties to file briefs on the merits no later than 
July 9, 2004, but had not at that time decided whether to grant 
the petition for review filed by the appellant Chocolate Bayou 
Water Co. On September 10, 2004, the Texas Supreme Court 
denied the petition for review. 

UTAH 
(John H. Mabey, Jr., Reporter) 

UNTIMELINESS OF OBJECTION FILED IN UTAH GENERAL 
ADJUDICATIONS MAY BE OVERCOME BY A SHOWING OF 
DUE CAUSE 

The Utah Supreme Court recently ruled that untimely objec
tions filed by water claimants against the State Engineer's pro
posed determination of water rights may be considered by the 
district court if the water claimant can show due cause. The case 
arose in a Price River general adjudication of water rights pro
ceeding entitled In re General Determination of Rights to the 
Use of Water, Both Surface and Underground, Within the 
Drainage Area of the Price River and of the Drainage Area of 
the Green River from the Confluence of the Price and Green 
Rivers to the Confluence of the Green and Colorado Rivers 
Excluding the Drainage Area of the San Rafael River in Utah, 
2004 UT 106. 

Utah's general adjudication statutes require the State En
gineer to prepare and recommend to the district courts a pro-
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posed determination of water rights. Utah Code Ann. § 73-4-11 
states that the proposed determination books "shall be mailed by 
regular mail to each claimant." Water claimants then have 90 
days to file any objections to the proposed determination. Utah 
Code Ann. § 73-4-10 allows the district court to extend the 90-day 
objection period. If no objection has been filed to a proposed 
determination, or if all objections have been resolved, the district 
court must enter judgment rendering the proposed determination 
the final adjudication of water rights for the given area. Id. 
§ 73-4-12; see also Plain City Irrigation Co. v. Hooper Irriga
tion Co., 51 P.2d 1069, 1073 (Utah 1935)(noting that judgment 
should not be entered until all protests "have been disposed of 
and determined") (quoted in 2004 UT 106 ,r 7). 

In this case the State Engineer served the Green River Canal 
Company in December 1972 by personal service rather than by 
mailing. The canal company then filed its objection more than 
180 days after service. In November 2000, the State Engineer 
filed a motion to dismiss the objection for being untimely. 

Understandably, if the State Engineer waited 28 years to file 
a motion to dismiss, the water claimant thought its objection filed 
a mere 90 days late should be considered by the district court. 
The district court agreed and denied the motion to dismiss, 
concluding that it had "legal latitude" to grant an equitable rem
edy when service of the proposed determination was performed 
by personal service rather than by regular mail as required by the 
statute. Id. ,r 13. 

The Utah Supreme Court did not find the lower court's legal 
logic persuasive. Instead, the court properly analyzed the statutes 
at hand and analogized the filing of an objection to that of filing 
an appeal to the appellate courts under Rule 4 of the Utah Rules 
of Appellate Procedure (URAP). 

The court ruled that personal service of a proposed deter
mination is not precluded by Utah Code Ann. § 73-4-1 L Fur
thermore, the court declared that section 73-4-10 allows the 
district court to not only extend the filing of objections during the 
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90-day objection period, but to retroactively extend the period 
after the 90 days has expired. Therein lays the water claimant's 
remedy. Similar to the reasoning of Rule 4(e) ofURAP, if the 
water claimant can show due cause why the objection was filed 
beyond the 90-day time period, the district court may extend the 
objection period on a case-by-case basis. 

To show due cause, the water claimant must show excusable 
neglect or a good cause that excuses the late filing. In its due 
cause analysis, the district court must confine its review to evi
dence explaining why the claimant failed to file an objection 
within the 90-day period. Evidence of events beyond the 90-day 
period is irrelevant. Id ,r 43. 

In fashioning the above remedy, the court recognized and 
balanced the interests of certainty and justice. A desired goal in 
water right adjudications is that of certainty in order to reassure 
water claimants that their water rights are final and immune from 
attacks of other claimants. At the same time, Utah Code Ann. 
§ 73-4-10 is meant to provide a mechanism, where justice war
rants it, for the district court to allow retroactive extensions of the 
90-day objection time period, but on a strict and limited basis. 

The State of Utah is currently conducting general adjudi
cations of water rights in 13 ofits major drainages. Some of these 
general adjudications were filed nearly 50 years ago. The Utah 
Lake/Jordan River adjudication is over 70 years old. Some ob
jections filed against the State Engineer's proposed determina
tions of water rights are also decades old. As these objections are 
adjudicated, the Utah Supreme Court has attempted to strike a 
balance of providing certainty to water rights that were not timely 
objected to, while at the same time giving the district courts the 
discretion to dispense justice when, for excusable neglect or good 
cause shown during the 90-day objection period, the objection 
was filed after the 90-day period. The question remains whether 
in a given situation there is sufficient and credible evidence for 
events that occurred sometimes decades ago. 
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NEBRASKA SUPREME COURT STRUGGLES 
WITH GROUNDWATER/SURFACE WATER 

CONFLICTS 
(George A. Gould, Editor) 

Although surface water and groundwater are frequently con
nected, the law historically treated the two as separate resources, 
in part because the relationship between these two parts of the 
hydrologic cycle was not well understood and, in part, because 
limitations in pump technology made it impractical to withdraw 
large volumes of groundwater, which in turn meant that conflicts 
between users of surface water and groundwater were relatively 
rare. As a result, there was little need to integrate rights to ground
water and surface water even after the relationship of the two was 
understood. Thus, some states developed different legal regimes 
for groundwater and surface water and, even in states applying 
similar legal doctrines to the two types of water, little effort was 
made to coordinate the rights of those using groundwater with 
those using surface water. 

The situation has changed significantly in recent years. The 
perfection of the turbine pump in the 1940s and full development 
of surface supplies has resulted in a significant increase in ground
water use which, in tum, has increased the incidence of ground
water/surface water conflicts dramatically. As a result, many 
western states have been forced to reconsider the "myth of 
separateness." However, finding appropriate legal principles and 
management techniques to deal with this complex problem has 
not been easy. The problem has been particularly difficult in 
states that apply different legal doctrines to groundwater and 
surface water, and some of them still cling to the myth of sepa
rateness to varying degrees. Spear T. Ranch, Inc. v. Knaub, 269 
Neb. 177,691 N.W.2d 116 (2005), is the latest case from a ''mixed 
doctrine jurisdiction" to wrestle with this complex problem. 

In Spear Ranch the plaintiff, an appropriator of water in 
Pumpkin Creek, brought suit against groundwater pumpers, al
leging that the pumping had depleted the flow of Pumpkin Creek 
and had converted the plaintiff's water rights. The plaintiff sought 
damages and injunctive relief. The trial court dismissed the com
plaint on various grounds. 

On appeal, the Nebraska Supreme Court began its analysis 
by observing that Nebraska law ignores the interrelationship of 
groundwater and surface water. The court noted that the appro-

continued on page 2 

STATE OF ALASKA AND ALASKA NATIVES 
FILE "RESERVED RIGHTS" LAWSUITS 

AGAINST UNITED STATES 
(Thomas E. Meacham, Alaska Reporter) 

On January 5, 2005, the State of Alaska filed a lawsuit against 
the Interior and Agriculture Departments in the District Court for 
the District of Columbia alleging the invalidity of federal regu
lations adopted to implement an earlier Ninth Circuit mandate to 
identify federal reserved water rights in Alaska. Alaska v. Norton, 
No. 05 CV 12 (RMC), was filed four days before the statute of 
limitations would have run on any legal challenge to the 1999 
regulations that the two federal departments had adopted in re
sponse to a requirement imposed in Alaska v. Babbitt, 72 F.3d 
698 (9th Cir. 1995), cert. denied, 517 U.S. 1187 (1996), ajf'd 
en bane, John v. United States, 247 F.3d 1032 (9th Cir. 2001). 

The Babbitt decision was the latest judicial chapter in the 
"Katie John" series of federal court lawsuits. See this Newsletter 
at Vol. XXXI, No. 1, at 3 (1998); Vol. XXXII, No. 1, at 2, and 
No. 3, at 3 (1999); Vol. XXXV, No. 1 at 4 (2002). This long
winding trail of litigation concerns the federal requirement that, 
because the State of Alaska has been constitutionally disabled 
from implementing a local rural subsistence priority for fish and 
game management on all federal lands in Alaska, the United 
States must undertake such management on all federal lands and 
on those state-owned and private lands in which the United States 
holds a property interest. See Alaska National Interest Lands 
ConservationAct(ANILCA), 16 U.S.C. §§ 3114-3117. InBabbitt, 
the Ninth Circuit held that the existence of a federal reserved 
water right appurtenant to a tract of land was such a federal 
"property interest" sufficient to require its management by the 
federal government for subsistence purposes. 72 F.3d at 703-04. 
The purpose of the challenged regulations was to identify these 
federal reserved water rights, as the necessary predicate to feder
al management jurisdiction. 

Two days after the State filed its lawsuit in Washington, 
D.C., the Native American Rights Fund (NARF), on behalf of 
several Alaska Native groups and individuals, filed suit against 
the United States and the same federal officials in U.S. District 
Court in Alaska, in Katie John v. United States, No. A-05-006 
CV. This lawsuit claims that the regulations issued by the Interior 
and Agriculture Departments to identify federal reserved water 

continued on page 3 
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GROUNDWATER/SURFACE WATER 
CONFLICTS 
(continued from page 1) 

priation doctrine is used to allocated surface streams, while ground
water use is governed by the common law rule ofreasonableness 
and the Ground Water Management and Protection Act. The court 
also noted that different agencies regulate the use of surface water 
and groundwater. Surface appropriations are regulated by the De
partment of Natural Resources and groundwater use is regulated 
by local natural resources districts. 

The court first addressed the plaintiff's argument that it had 
a claim based either on the statutory rule of prior appropriation 
or on the tort of conversion. The court rejected a claim based on 
prior appropriation, giving three reasons. First, it said that appli
cation of the prior appropriation doctrine to groundwater would 
require the court to agree with a legal fiction that considers 
groundwater to be an "underground stream." The court did not 
elaborate on this statement, but apparently it refers to a long
standing and widespread practice of applying surface water doc
trines, rather than groundwater doctrines, to water in "under
ground streams." In accord with modem hydrology, which holds 
that "underground streams" are exceedingly rare, if they exist at 
all, the court said that adherence to such a view "ignores reality." 
Second, the court said that no statutory or case law authority sup
ports applying surface water appropriation rules to groundwater. 
It noted that the Nebraska legislature, unlike most other western 
legislatures, had not developed a comprehensive appropriation 
system that addressed conflicts between users of hydrologically 
connected groundwater and surface water. Third, the court ob
served that applying prior appropriation principles could have the 
effect of shutting down all wells drawing on hydrologically con
nected groundwater because of the earlier priority ofthe surface 
appropriators. This, the court said would "unreasonably deprive" 
many groundwater users of water. 

The court easily swept aside a claim of conversion. It de
fined conversion as a wrongful act of dominion over another's 
property. Because appropriation confers only "a rightto use" and 
not a "property interest" in water, the court held that an appro
priator cannot state a claim for conversion or trespass. 

Although the court rejected both claims asserted by the 
plaintiff, it did not end its analysis but instead examined other 
common law doctrines to determine if any of them support a 
claim by the plaintiff. The court reviewed various common law 
groundwater doctrines, including the English Rule of absolute 
ownership, the American Rule ofreasonable use, the rule of cor
relative rights, and the Restatement (Second) of Torts § 858. 
Before deciding which, if any, of these rules to apply, the court 
said that it would reject any rule that would bar a surface appro
priator from recovery in all situations. Instead, the court said the 
common law should "acknowledge and attempt to balance the 
competing equities of ground water users and surface water ap
propriators .... " 691 N.W.2d at 132. Concluding that the 
Restatement approach best accomplishes this, the court adopted 
Restatement (Second) of Torts§ 858(l)(c) to govern conflicts 
between users of hydrologically connected surface water and 
groundwater. That section imposes liability on a groundwater 
user whose withdrawal of water "has a direct and substantial 
effect upon a watercourse or lake and unreasonably causes harm 
to a person entitled to the use of its water." The court said that 
the question of unreasonableness is decided on a case-by-case 
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consideration of all factors that the trial court thinks relevant. 
While the court found that the plaintiff had not stated a claim 
under this section because it had not alleged that the defendants 
had acted "unreasonably," it held that the plaintiff should be 
allowed to amend its complaint. 

The court next turned to the defendants' argument that the 
Nebraska Ground Water Management and Protection Act (as it 
existed prior to substantial revisions adopted in 2004) had abro
gated the plaintiff's common law claim. Although that act con
tained provisions to address groundwater/surface water conflicts 
through the integrated management of hydrologically connected 
water by the Natural Resources Department and natural resources 
districts, the court held that the act had not abrogated the plain
tiff's common law claim. The court said that a statutory construc
tion resulting in the abrogation of a common law claim should 
not be adopted unless the plain words of the statute compel such 
a result. The act contained no express abrogation and the court 
held that abrogation was not plainly compelled by operation of 
the act. 



WATER LAW NEWSLETTER page3 

As noted above, the Ground Water Management and Pro
tection Act (GWMPA) was substantially revised by Legislative 
Bill 962 adopted in 2004 (the act as amended is codified at Neb. 
Rev. Stat. §§ 46-70 l to -753). In large part, the revisions were an 
effort to make it easier to adopt integrated management plans to 
deal with conflicts involving hydrologically connected waters. 
Although the court acknowledged that LB 962 takes additional 
steps to prevent groundwater/surface water conflicts, the court 
refused to consider LB 962, stating that it does not operate retro
actively and, thus, does not affect the current case. 

Finally, the court rejected arguments based on the rule of 
primary jurisdiction and on the failure of Spear T to join all well 
users in the Pumpkin Creek basin. The court also invited the 
legislature to develop "a comprehensive administrative appro
priation system, including procedures and remedies, to adjudicate 
direct conflicts between ground water and surface water users .... " 
691 N.W.2d at 136. 

Spear Tis an important decision because it appears to be the 
first decision to apply the Restatement (Second) of Torts to a 
conflict between surface appropriators and groundwater users. In 
some ways, it is a commendable decision because the court was 
willing to face the reality of hydrologically connected ground
water and surface water. However, the decision is also problem
atic. For example, the relationship between actions brought by 
appropriators and integrated management plans developed under 
the GWMPA is not clear; e.g., is an appropriator's common law 
claim limited to injuries that occur before an integrated manage
ment plan is adopted or can an appropriator recover for injuries 
caused by groundwater users who are in compliance with an 
integrated management plan? Also, the court's invitation to the 
legislature to develop "a comprehensive administrative appro
priation system" seems at odds with its earlier concern about the 
impact that the application of the appropriation system might 
have on groundwater users. Finally, the decision may not pre
clude application of appropriation principles to such disputes. 
While the court rejected claims based on the statutory rule of 
appropriation, it did not address the question of claims based on 
the constitutional rule of appropriation (see Neb. Const. art. XV, 
§§ 4-7). A companion case, Spear T. Ranch v. Nebraska Depart
ment ofNatural Resources, No. S-04-639, argued in the Nebraska 
Supreme Court in May 2005, and Central Nebraska Public Power 
& Irrigation District v. Nebraska Department of Natural Re
sources, No. S-04-836, argued in March 2005, both raise this 
issue. Stay tuned. 

"RESERVED RIGHTS" LAWSUITS 
(continued from page 1) 

rights have too narrowly identified such rights upstream or down
stream from federally-owned lands, and that the regulations fail 
to afford reserved water rights protection to individual Alaska 
Native allotments granted under the Alaska Native Allotment Act 
of 1906, 43 U.S.C. §§ 270-1 through 270-3 (repealed 1971, 
§ 19(a), 85 Stat. 710, with savings clause). 

NARF later moved for limited intervention in the State's 
lawsuit, for the purpose of arguing that the State's suit should be 
dismissed because it has failed to join an indispensable party 
(Katie John) or, alternatively, that the case should be transferred 
to the District of Alaska, where all of the district court pro
ceedings in the Katie John series of cases have been heard. Both 
lawsuits are in their preliminary stages. 

ALASKA 
(Thomas E. Meacham, Reporter) 

UNITED STATES DISCLAIMS INTEREST IN 214-MILE REACH 
OF PORCUPINE RIVER 

On May 12, 2005, the U.S. Department of the Interior issued 
a federal "disclaimer of interest" under 43 C.F.R. Part 1864 in 
most of the Porcupine River in northeast Alaska, including a 
portion of the river that flows through the Yukon Flats National 
Wildlife Refuge. In October 2003 the Department had issued a 
similar disclaimer concerning the Black River, a tributary of the 
Porcupine, over the objections of the U.S. Fish and Wildlife Ser
vice, the agency managing the Refuge. These actions permit the 
State of Alaska to claim uncontested title to the beds of these 
rivers under the Submerged Lands Act of 1953,43 U.S.C. § 1311. 

The Department's "disclaimer of interest" procedure is de
rived from Section 315 of the Federal Land Policy and Manage
ment Act of 1976 (FLPMA), 43 U.S.C. § 1745, which is the 
"organic act" of the Bureau ofLand Management (BLM). Its ap
plication to lands not under the jurisdiction ofBLM has not been 
judicially tested. Most of the controversy concerning the Depart
ment's use of the "disclaimer of interest" procedure to circumvent 
land title litigation has revolved around its use in resolving right
of-way disputes under Revised Statute (R.S.) 2477 (1866). Its 
use in resolving submerged land title questions has to date re
ceived little scrutiny and no judicial challenge. 

ARIZONA 
(Margaret Gallogly, Reporter) 

ARIZONA WATER SETTLEMENT ACT BECOMES LAW 

On December 10, 2004, in a matter of great significance to 
the State of Arizona, President Bush signed into law S. 437, the 
Arizona Water Settlements Act (the Act), now codified as Pub. L. 
No. 108-451, 118 Stat. 3478. Passage of the Act is an important 
step in the process of settling water claims of two major Arizona 
Indian tribes and of implementing the settlement of a long-stand
ing dispute between the United States and Arizona pertaining to 
the construction of the Central Arizona Project (CAP) and other 
contentious issues. The Act contains provisions related to three 
separate settlements. The first (Title I-Central Arizona Project 

EDITOR'S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be ofinterest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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Settlement Act of 2004) addresses a number of CAP issues, 
including CAP water allocations for current and future Indian 
water settlements. The second (Title 11----0ila River Indian Com
munity Water Rights Settlement Act of2004) addresses the water 
rights claims of the Gila River Indian Community (the Commu
nity). The third (Title III-Southern Arizona Water Rights Set
tlement Amendments Act of 2004) amends the 20-year-old 
Southern Arizona Water Rights Settlement Act to resolve water 
rights claims by the Tohono O' odham Nation (the Nation) on the 
San Xavier Reservation and Eastern Schuk Toak District. Passage 
of the Act brings the full implementation of these three important 
settlements one step closer to completion. 

The legislation is the product of many years of intense ne
gotiations by state, federal, tribal, municipal, and private parties. 
The Act addresses very complex and inextricably linked water 
issues. In essence, the Act authorizes the reallocation of CAP 
water, previously earmarked for non-Indian agriculture, to the 
Community and the Nation. In return, the Indian tribes agree to 
waive claims to water other than as described in their respective 
settlement agreements. The Act increases certainty for all water 
users in Arizona by defining and limiting the extent of the Com
munity's and the Nation's rights to water. In addition, the Act 
authorizes the reallocation of certain CAP supplies to Arizona 
municipal water providers and implements a number of agree
ments negotiated by the various water interests in the state. 

Title I-CAP Settlement 

Title I of the Act addresses a number of important water 
is~u~s between the United States and the State of Arizona per
tammg to the CAP. Among other things, the Act: 

( l) Authorizes, ratifies, and confirms the Arizona Water Set
tlement Agreement entered into by the United States, the Arizona 
Department of Water Resources (DWR), and the Central Arizona 
Water Conservation District (CA WCD) in August 2004, as sub
sequently amended. The Arizona Water Settlement Agreement 
sets out the parties' resolution of CAP water reallocation issues 
between the United States and Arizona. 

(2) Satisfies an important condition contained in a stipu
lation reached by the United States and the CA WCD in litigation 
pertaining to CA WCD's repayment obligation for the costs of 
co~structin~ the CAP Canal and related infrastructure. The stipu
lation quantifies the amount due from Arizona water and power 
users for CAP construction at $1.6 billion dollars, an amount 
approximately $600 million less than the amount originally 
claimed by the United States. 

. (3) Reallocates a 197,500 acre-foot pool ofagricultural pri
ority CAP water for use by the United States in settling (a) the 
Community's Indian water rights claims (102,000 acre-feet); 
(b) the Nation's Indian water rights claims (28,000 acre-feet); 
and (c) other Indian water rights claims (67,000 acre-feet). This 
a_gric?ltural water is made available through the voluntary re
lmqmshment oflong-term CAP subcontracts by Arizona agricul
tural districts. The Act also provides a mechanism whereby agri
cultural districts that voluntarily relinquish long-term entitlements 
to CAP water receive debt relief totaling up to $73 million and 
the use of excess CAP water at favorable prices until 2030. 

(4) Reallocates 65,647 acre-feet of municipal and industrial 
CAP water to various water companies and communities in cen
tral and southern Arizona. 

(5) Reallocates 96,295 acre-feet of agricultural priority CAP 
water to DWR to be held in trust for future allocation to muni-

cipal and industrial users, as provided in the Arizona Water 
Settlement Agreement. 

( 6) Requires that the cumulative amount of CAP water that 
may be under long-term contracts cannot exceed 1.415 million 
acre-feet, after canal losses are taken into account, and further 
requires that approximately 46% of that amount must be allo
cated or available for allocation to Arizona Indian tribes, and 
54% must be allocated or available for allocation to non-Indian 
users. 

(7) Allows the use of monies deposited into the Colorado 
River Lower Basin Development Fund to repair and complete 
tribal water delivery systems; to fund operation, maintenance, 
and replacement costs for CAP deliveries to Indian tribes; and to 
reserve certain amounts for future water rights settlements with 
Arizona Indian tribes. 

By authorizing and ratifying the Arizona Water Settlement 
Agreement, the Act satisfied one significant condition to full im
plementation of that Agreement. Other conditions stated in the 
Agreement must be satisfied by December 31, 2007. If those 
other conditions are not timely satisfied, then the Arizona Water 
Settlement Agreement will terminate as of January I, 2008, and 
Title I of the Act will be repealed. 

Title II-Settlement of Community's Water Rights Claims 

Title II of the Act is the Gila River Indian Community Water 
Rights Settlement Act of 2004. Upon full implementation, this 
settlement will resolve the water rights claims of the Community 
in the Gila River General Stream Adjudication. The Community 
had claimed rights to approximately 1.7 million acre-feet annually 
in water from the Gila River and its tributaries. Among the more 
important provisions of Title II of the Act are that it: 

(1) Authorizes, ratifies, and confirms the Gila River Indian 
Community Water Rights Settlement Agreement dated February 4, 
2003 (the Community Agreement), entered into by the Commu
nity, the United States, Arizona, and a number of Arizona cities 
towns, agricultural districts, and private parties, and directs th; 
Secretary of the Interior to execute the Community Agreement. 

(2) Reallocates to the Community a total of 141,700 acre
feet ofagricultural priority CAP water, including 102,000 acre
feet reallocated under Title I of the Act, and 17,000 acre-feet of 
municipal priority water, subject to execution of a separate agree
ment with the current subcontractor for that water. The Act 
provides that all water rights and resources of the Community as 
des~ribed in the Community Agreement are held in trust by the 
Umted States on behalf of the Community and the agricultural 
allottees of the Community. 

(3) Requires the Secretary of the Interior to amend certain 
provisions of the CAP delivery contract of the Community, in
cluding amendments authorizing the Community to enter into 
CAP lease and exchange agreements with other state parties; 
authorizing the use of Community CAP water on or off the Com
munity's Reservation; and providing for federal payment offixed 
operation, maintenance, and replacement charges associated with 
the delivery of Community CAP water. The Act also authorizes 
ratifies, and confirms various leases and exchanges of Commu~ 
nity CAP water to municipal and industrial users, as described in 
the Community Agreement. 

( 4) Except as set out in the Community Agreement, confirms 
that the Community accepts the benefits under Title II in com
plete satisfaction of all claims to water rights, injury to water 
quality, and subsidence damage for all land within the Com-
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munity's Reservation and land off the Reservation that is owned 
by the Community or held in trust for the Community. 

(5) Authorizes the execution by the Community and the 
United States of a waiver and release, negotiated as part of the 
Community Agreement, covering all past, present, and future 
claims to water rights and claims for injury to water rights and 
injury due to subsidence for all land within the Community's 
Reservation and land off the Reservation that is owned by the 
Community or held in trust for the Community. The Act also 
authorizes the execution of certain waivers and releases of claims 
based on injury to water quality. The waivers contained in the 
Act are made subject to the satisfaction of a number of con
ditions by December 31, 2007. 

(6) Authorizes the Secretary of the Interior to implement 
certain provisions of the Community Agreement, including the 
rehabilitation of San Carlos Irrigation Project infrastructure. The 
Act also authorizes the appropriation of funds necessary to 
implement various sections of the Act, including $52 million for 
the rehabilitation of the Community's irrigation infrastructure, 
$15 million to the Gila Valley Irrigation District as reimburse
ment of water infrastructure construction costs, $13.9 million to 
the City of Safford, Arizona, for water infrastructure construc
tion, and additional funds for the purchase of water rights, subsi
dence remediation, and environmental compliance and mitiga
tion. 

(7) Requires the Community to enact a water code for the 
management of its water resources. 

(8) Authorizes, ratifies, and confirms the New Mexico Con
swnptive Use and Forbearance Agreement, authorizes the Secre
tary's execution of the New Mexico Unit Agreement, and contains 
other provisions designed to resolve issues pertaining to the 
rights of certain New Mexico water users to divert water from the 
upper Gila River system. 

Title III-SAWRSA Amendments 

This section of the Act settles pending litigation by the Na
tion that delayed implementation of the Southern Arizona Water 
Rights Settlement Act of 1982 (SA WRSA ). That 1982 legislation 
had settled disputes between Indian tribes, the City of Tucson, 
and other water users in the Upper Santa Cruz Basin. Subse
quently, disputes arose between the Nation and certain allottees 
within the Nation concerning water and financial issues. These 
disputes prevented final implementation of the 1982 settlement. 

Title IIl--the Southern Arizona Water Rights Settlement 
Amendments Act of2004-incorporates the agreement between 
the Nation and its allottees concerning the division of water and 
financial resources; authorizes, ratifies, and confinns the Tohono 
O' odham settlement agreement and other related agreements; and 
appropriates certain funds to carry out the terms of the Agree
ment. The total amount of water allocated to the Nation remains 
66,000 acre-feet, as it was under the 1982 legislation. The Act 
clarifies that 28,200 acre-feet of the 66,000 acre-foot amount is 
to be agricultural priority CAP water, rather than effluent as 
originally provided. The Act requires the Secretary of the Interior 
to construct certain water delivery and distribution systems to 
allow delivery of the Nation's water allocation and to construct 
an expansion of the irrigation system at farmlands within the San 
Xavier District and the Schuk Toak District of the Nation. The 
Act also requires the enactment of water management codes and 
plans, groundwater quality monitoring programs, and water re
sources studies. 

COLORADO 
(William A. Paddock, Reporter) 

SUPREME COURT CONSTRUES CONTRACTUAL RIGHTS FOR 
THE DELIVERY OF WATER 

In the early days of irrigation development in Colorado 
existing ditches were often enlarged or extended. In such cir
cumstances it was not uncommon for the organizers of the larger 
ditch to acquire the water rights and right-of-way of the older, 
smaller ditch, in exchange for agreeing to deliver water to the 
owners of the smaller ditch on favorable terms. Many of those 
contracts have survived to the present and are increasingly be
coming the subject of controversy. In the case of East Ridge of 
Fort Collins, LLC v. The Larimer & Weld Irrigation Co., 109 
P.3d 969 (Colo. 2005), the plaintiff, East Ridge, filed a com
plaint for declaratory judgment against the Larimer and Weld 
Irrigation Company, id. at 970, alleging that as the owner of cer
tain real estate it succeeded to the rights and privileges conferred 
by two contracts: one between Benjamin H. Eaton and Ciara A. 
McGinley and another between Eaton and Zur C. Plummer, dated 
April 1878. Id. Both McGinley and Plummer had been share
holders in the Irrigating Ditch Company No. IO; pursuant to the 
contracts, they transferred all of their right, title, and interest in 
the ditch to Eaton. Id. at 971. Each of the contracts provided that 
the prior ditch owner: 

shall have the right and privilege and the said right and 
privilege is hereby granted unto the said [owner] to take 
from said Irrigating Ditch No. 10 at the place where the 
lower portion of said ditch as now constructed inter
sects with a new survey made by said Benjamin H. 
Eaton, a sufficient quantity of water to irrigate eighty 
acres of land and no more. The right to irrigate the said 
eighty acres of land from said ditch shall be perpetual 
and without expense to the said [owner] in maintaining 
said ditch. 

Id. at 972. (The McGinley contract specifically described an 80-
acre parcel ofland, while the Plummer contract did not.) While 
other water users that transferred their interests to Eaton or the 
Larimer and Weld Irrigation Company (Larimer and Weld) had 
their contracts converted into shares of stock in Larimer and 
Weld, the No. IO Ditch owners' interests were not so converted, 
and therefore those owners held no interest in Larimer and Weld 
itself. Id. Instead, the contract rights of No. 10 Ditch owners 
were continually referred to as "preferred" rights to be satisfied 
before water could be delivered to the Larimer and Weld share
holders. 

East Ridge sought a declaratory judgment that the two con
tracts did not perpetually restrict its interest in the water to irri
gation of the property. Id. at 970. It argued that it held, instead, 
a water right that was capable of being changed in point of 
diversion and place and type of use. Larimer and Weld claimed 
that the contracts provided for the delivery of water, but did not 
establish water rights that could be changed by their owners. Id. 

The water court held that the nature and extent of East Ridge's 
right to water under the contracts was limited by the terms of the 
contract; namely, to the right to divert water from the Larimer 
and Weld Ditch at a specified location to irrigate the 80 acres of 
land identified in the contracts, and did not include the right to 
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change the delivery of the water absent the consent of Larimer 
and Weld. Id. at 971. East Ridge appealed the water court's de
cision to the Colorado Supreme Court. 

On appeal the supreme court found.th~t East Ridge neith~r 
owned a water right by virtue of appropnat1on nor held shares m 
Larimer and Weld; rather, East Ridge's interest was a contractual 
delivery right. The court therefore examined the contracts to de
termine the nature of the delivery rights. 

The court first held that the contracts were ambiguous on 
their face with respect to whether the water delivery rights might 
be changed and moved. Thus, the court looked to extrinsic evi
dence to understand the contracts. Id. at 974. The extrinsic evi
dence reflected the following facts: (I) the water rights originally 
held by East Ridge's predecessors were made part of Larimer 
and Weld's decree in consideration of the contracts; (2) East 
Ridge's predecessors did not receive shares in Larimer and W~ld; 
(3) the minutes of the Larimer and Weld shareholders' meetmg 
reflect an intent to restrict the contractual delivery rights to the 
land owned by the holders of the rights; and (4) a weighing of the 
benefits of the bargain supports the conclusion that the preferred 
rights were tied to the property and use specified. Id. at 971. 

As a result, when the court examined all of the surrounding 
circumstances, it determined that the contracts created restrictive 
rights to receive a certain amount of water for the purpose of 
irrigating identified lands. These rights cannot, therefore, be 
changed in use and/or place of diversion. Id. 

Justice Hobbs filed a dissent, arguing that the majority's con
struction of the contracts deprived East Ridge of the benefit of 
the bargain struck by its predecessors in interest. Id. at 976-78. 

"ANTI-SPECULATION DOCTRINE" NOT APPLICABLE TO 
ADJUDICATION OF NONTRIBUTARY GROUND WATER AND 
OTHER GROUNDWATER ALLOCATED PURSUANT TO 
STATUTE 

In Colorado, nontributary ground water and ground water in 
the Denver Basin aquifers are allocated based upon land owner
ship: only the overlying landowner or a person with the consent 
of the overlying landowner may withdraw and use this ground 
water, and the amount of water that may be withdrawn annually 
is limited to I% of the quantity of water underlying the land. See 
Colo. Rev. Stat.§§ 37-90-107(7), 37-90-137(4). In the aftermath 
of the decision in State v. Southwestern Colorado Water Con
servation District, 671 P.2d 1294 (Colo. 1983), in 1985 the law 
governing the use of this water was substantially amended by 
Senate Bill 5. The case that gave rise to this appeal, however, 
East Cherry Creek Valley Water&SanitationDistrictv. Range
view Metropolitan District, l 09 P.3d 154 (Colo. 2005), was an 
adjudication of Denver Basin ground water under the law prior 
to Senate Bill 5 and its implementing regulations, which Range
view then tried to revise in order to take advantage of some of 
the benefits provided by Senate Bill 5 and its implementing 
regulations. 

The saga began in 1983 when the State Board of Land Com
missioners (Land Board) entered into a lease agreement with the 
predecessor of Rangeview Metropolitan District (Rangeview) 
granting Rangeview's predecessor the right to develop the ground 
water underlying the former Lowry Bombing Range, which is 
owned by the state. Rangeview's predecessor contracted with 
East Cherry Creek Valley Water and Sanitation District (ECCV) 
for the purchase and use ofup to 4,000 acre-feet of the ground 
water underlying the Land Board's land. The Land Board, Range-

view's predecessor, and ECCV (collectively Ap~licants)jointly 
filed an application to adjudicate the Denver Basm ground water 
underlying the leased land. 

In 1985 the District Court for Water Division No. 1 entered 
a decree adj~dicating that ground water, quantif_'ying ~e am?~t 
of ground water underlying the land, and 1mposmg vanous hm1-
tations on the Applicants' right to withdrawal of the decreed 
ground water. Although this decree fo_und that there "".as 6,850 
acre-feet of water in the Arapahoe aqutfer that was avadable for 
withdrawal annually it established annual appropriation amounts 
for 17 different well ~ites and treated each site as a specific point 
of diversion. The decree also restricted the amount of withdrawal 
to 85% of the available water, restricted the amount of water 
pumped from any one well annually to no more tha~ ~ 25% of the 
annual appropriation amount for that well, and pro~1b1ted the A~
plicants from pumping more than the sum of five times t~e speci
fied annual appropriations over any moving five-year per~od. The 
decree did allow the Applicants to construct more wells 1f a well 
permit was obtained, but if the propos~d well was not 'Yithin 200 
feet of the decreed locations, the Applicants were reqmred to ob
tain judicial approval for the new well through a change of water 
right application. 

Shortly after the water court entered the 1985 decree, the 
General Assembly adopted Senate Bill 5, which required the State 
Engineer to adopt rules and regulations for the permitting and use 
of such ground water. Those regulations, among other things, 
authorized the "banking" of allowed annual withdrawals, pro
vided for "well fields" that allowed each well in the well field to 
withdraw the water decreed to any other well in the "well field,'' 
and allowed the drilling of additional wells to recover the water 
awarded. The 1985 Rangeview decree did not contain the flexi
bility in the use of the ground water afforded by either Senate 
Bill 5 or its implementing regulations. 

In 1994, Rangeview and the Land Board filed a change of 
water right application by which they sought to obtain the right 
to construct additional wells; to "bank" ground water; and to 
operate the wells as a "well field." All this required that limi
tations in the 1985 decree on the annual amount of water that 
could be withdrawn from each well be modified. In opposing the 
application, ECCV asserted that the reliefrequeste? would allow 
Rangeview to withdraw additional ground water without d~mon
strating a non-speculative beneficial use for the water. At trial the 
water court found that the reliefrequested by Rangeview and the 
Land Board would not injure the contract rights of ECCV and 
did not violate the anti-speculation doctrine. The water court 
initially reasoned that the anti-speculation doctrine did not apply 
in this case because that doctrine only applies to water rights 
acquired through the prior appropriation system, not nontrib~tary 
ground water which is allocated according to land ownership. 

After the water court entered its order, the Colorado Su
preme Court issued its opinion in Colorado Ground Water Con:
mission v. North Kiowa-Bijou Groundwater Management Dis
trict, 77 P.3d 62 (Colo. 2003). In that opinion, the Colorado 
Supreme Court held that the anti-speculation doctrine app!ie? to 
appropriations of Denver Basin ground water located w1thm a 
designated ground water basin. The basis for that opinion did not 
appear to turn on the fact that the ground water at issue was 
located within a designated ground water basin, but rather that 
the anti-speculation doctrine applied to all Denver Basin ground 
water. 
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In light of the court's ruling in Colorado Ground Water 
Commission v. North Kiowa-Bijou, Rangeview asked the water 
court to address the North Kiowa-Bijou decision and the appli
cation of the anti-speculation doctrine to the 1994 change appli
cation. In response, the water court issued an order amending its 
previous determination and explaining that even if the anti
speculation doctrine did apply to nontributary ground water, it 
only applied to new appropriations, not change applications, such 
as the one at issue. The water court alternatively held that the 
1994 application was more properly a declaratory judgment action 
and that, as a result, the anti-speculation doctrine did not apply. 

ECCV appealed the water court's order, asserting that Range
view and the Land Board should be required to demonstrate a 
non-speculative beneficial use for the water. On appeal the Col
orado Supreme Court affirmed the water court, albeit on dif
ferent grounds, and in doing so provided some much needed cla
rification on the scope and meaning of its North Kiowa-Bijou 
decision. The court found that the legislative scheme for adjudi
cating nontributary ground water was significantly different from 
that used for obtaining permits to use designated ground water, 
and that the difference in statutory schemes dictated the different 
results. 

In reaching this conclusion the court explained: 

By statute, adjudication proceedings may be com
menced at any time and may include the determination 
of a right to underlying nontributary ground water, 
not only for existing, but also for future, uses. § 37-90-
137(6). Unlike a conditional use right, a determination 
of rights to nontributary ground water does not require 
the water court to set a date for the initiation of a with
drawal project or the applicant to show reasonable dili
gence in completing one.§ 37-92-305(1 l). Although a 
decree controls the amount of annual withdrawal that 
may be allowed by the state engineer, and decreed rights 
to the use of such ground water are deemed to be vested 
rights, those rights remain subject to legislatively author
ized or imposed limitations for preventing waste, pro
moting beneficial use, and requiring reasonable conser
vation of such ground water. Id 

With regard to the treatment ofnontributary ground 
water (which by definition excludes ground water lo
cated inside the boundaries of designated ground water 
basins, see § 37-90-103(10.5)), the general assembly 
has created a clear demarcation between the determina
tion of available water underlying particular lands and 
the regulation of its withdrawal and use. In doing so, it 
has assigned specific responsibilities to the water courts 
and others to the state engineer. While the legislature 
has also made clear in its declaration,§ 37-90-102, and 
elsewhere throughout the statutory scheme, that non
tributary ground water may be withdrawn solely for 
beneficial uses, see Chatfield E. Well Co. v. Chatfield E. 
Prop. Owners Ass'n, 956 P.2d 1260, 1270-71 (Colo. 
1998), it has just as clearly relegated to the state en
gineer the responsibility for overseeing the use to which 
that water will be put. See § 37-90-137(1 ), (2) and (4). 
Although the legislature has chosen to allow a deter
mination of available ground water (and thereby, the 
vesting of an overlying landowner's otherwise inchoate 
right), quite apart from any immediate plans for the 
water's use, see§ 37-90-137(6); § 37-92-305(11), it has 

prohibited withdrawal without the engineer's permit, 
which necessarily entails a proposal for, and ultimately 
a demonstration of, beneficial use. See § 3 7-90-13 7( 4 ). 

In sharp contrast to nontributary ground water, des
ignated ground water is regulated by the state ground 
water commission. See§§ 37-90-104 to-108. Although 
designated ground water in the Denver Basin aquifers 
is allocated on the basis of overlying land ownership, in 
the manner of nontributary ground water rather than 
other designated ground water, the commission has the 
dual responsibility of determining availability and issuing 
permits for its withdrawal. § 37-90-107(7)(a) and (8). 
While a conditional well permit is still a prerequisite to 
withdrawing and using the water, see § 37-90-107(7)( d), 
and application for a well permit requires a showing of 
beneficial use, id, the statutory scheme for designated 
ground water does not evince any intent to permit adju
dication of a use right without plans for development 
and use of the resource. 

Unlike nontributary ground water, the statutes gov
erning Denver Basin designated ground water not only 
fail to place the authority for determining availability 
and issuing well permits in different bodies; they also 
fail to sanction the "adjudication" of vested rights for 
"future" uses or to excuse showings or findings of rea
sonable diligence following a determination of availa
bility. In the absence of any clear expression of legis
lative intent to permit the adjudication of a vested right 
to an amount of underlying Denver Basin designated 
ground water, separate and distinct from obtaining a 
conditional permit and diligently constructing a well to 
extract and apply the water to a beneficial use, we found 
a threshold showing of a non-speculative, beneficial use 
to be required, prior even to a determination of availa
bility by the commission, in order to prevent waste and 
promote beneficial use. The same concerns do not arise 
in the general assembly's significantly different treat
ment of nontributary ground water. 

109 P.3d at 157-59. 

The court concluded that because Rangeview and the Land 
Board had complied with the statutory procedures for a new 
appropriation and because the anti-speculation doctrine does not 
apply to nontributary ground water outside of a designated ground 
water basin, Rangeview and the Land Board were entitled to ad
judication of the full amount of available nontributary ground 
water underlying the land without making a threshold showing of 
a non-speculative beneficial use. 

RECREATIONAL IN-CHANNEL DIVERSION WATER RIGHTS 

Colorado Water Conservation Board v. Upper Gunnison 
River Water Conservancy District, 109 P.3d 585 (Colo. 2005), 
involves a dispute between the Colorado Water Conservation 
Board (CWCB) and the Upper Gunnison River Water Conser
vancy District over the District's application for a recreational in
channel diversion water right. As such, it is the Colorado Su
preme Court's first decision addressing the meaning of the 200 l 
legislation regulating such in-channel recreational water rights. 

The controversy in this case finds its roots in the Colorado 
Supreme Court's decision in City of Thornton v. City of Fort 
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Collins, 830 P.2d 915 (Colo. 1992), in which the court held that 
statutory definitions of"diversion" and "beneficial use" then in 
effect allowed the appropriation of water by a structure or device 
that either removes water away from its natural course or location 
and towards another course or location or which controls water 
within its natural watercourse. The effect of this ruling was to 
allow the City of Fort Collins to obtain an instream water right 
for recreational purposes. A number of other cities began filing 
similar applications, but not for the relatively modest quantity of 
water obtained by the City of Fort Collins. Apparently alarmed 
by the prospects of the unregulated acquisition of large instream 
water rights for recreational purposes and the potential for mis
chiefin such applications, in 2001 the Colorado General Assembly 
enacted Senate Bill 216, 2001 Colo. Sess. Laws ch. 305. 

Senate Bill 216 changed the statutory definition of "diver-
sion" to read: 

"Diversion" or"divert" means removing water 
from its natural course or location, or con
trolling water in its natural course or location, 
by means of a ditch, canal, flume, reservoir, 
bypass, pipeline, conduit, well, pump, or other 
structure or device; except that only a county, 
municipality, city and county, water district, 
water and sanitation district, water conser
vation district, or water conservancy district 
may control water in its natural course or 
location for recreational in-channel diver
sions .... 

Colo. Rev. Stat. § 37-92-103(7)( emphasis added). It also changed 
the statutory definition of"beneficial use" to read: 

"Beneficial use" is the use of that amount of 
water that is reasonable and appropriate under 
reasonably efficient practices to accomplish 
without waste the purpose for which the ap
propriation is lawfully made and, ... also in
cludes the diversion of water by a county, 
municipality, city and county, water district, 
water and sanitation district, water conser
vation district, or water conservancy district 
for recreational in-channel diversion pur
poses .... 

Colo. Rev. Stat.§ 37-92-103(4) (emphasis added). 

Senate Bill 216 defined a "recreational in-channel diversion" 
(RICO) water right as: 

[T]he minimum stream flow as it is diverted, 
captured, controlled, and placed to beneficial 
use between specific points defined by phys
ical control structures pursuant to an applica
tion filed by a county, municipality, city and 
county, water district, water and sanitation dis
trict, water conservation district, or water con
servancy district for a reasonable recreation 
experience in and on the water. 

Colo. Rev. Stat. § 37-92-103(10.3). 

Senate Bill 216 also required the applicant for such an RI CD 
water right to submit a copy of the water rights application to the 
CWCB for review prior to the adjudication of the water right. 
Colo. Rev. Stat. § 37-92-102(5). Senate Bill 216 then required 
the CWCB to consider five specific issues, to make written 
findings thereon, and to make a recommendation to the water 

judge whether the application should be granted or denied. The 
five issues on which the Board is to make findings are: 

(I) Whether the adjudication and administra-
tion of the recreational in-channel diversion 
would impair the ability of Colorado to fully 
develop and place to consumptive beneficial 
use its compact entitlements; 

(II) The appropriate reach of stream required 
for the intended use; 

(III) Whether there is access for recreational 
in-channel use; 

(IV) Whether exercise of the recreational in
channel diversion would cause material injury 
to instream flow water rights ... ; 

(V) Whether adjudication and administration 
of the recreational in-channel diversion would 
promote maximum utilization of waters of the 
state .... 

Colo. Rev. Stat.§ 37-92-102(6)(b)(I)-(V). All of the findings of 
fact contained in the CWCB's recommendation are presumptive, 
subject to rebuttal by any party. 

In this case Upper Gunnison filed an application for a con
ditional RICO water right. The CWCB reviewed Upper Gun
nison's application and issued written findings and recommen
dations to the water court. The CWCB's report did not strictly 
evaluate the application submitted by Upper Gunnison against 
the five statutory criteria, but rather found that "the RICO stream 
flow will create whitewater features sufficient to attract ex
perienced whitewater kayakers and therefore will be for the 
minimum stream flow necessary to provide a reasonable recrea
tion experience in and on the water if those stream flow amounts 
are as follows: 250 cfs during May through September, and O cfs 
during the rest of the year." 109 P.3d at 589. The CWCB then 
went on to make some findings based on 250 cfs as opposed to 
Upper Gunnison's much larger requested flows. The CWCB, 
however, neglected to address whether the adjudication and 
administration of the claimed RICO would impair the ability of 
Colorado to fully develop and place to beneficial use its compact 
entitlements, and would promote the maximum utilization of 
Colorado's waters. 

After the CWCB made its finding and written recommen
dations, Upper Gunnison proceeded to the water court for ad
judication in which the CWCB was its principal opponent. After 
hearing testimony and reviewing the CWCB's findings and 
recommendation., the water court entered a decree awarding a 
RICO in the higher flow amounts Upper Gunnison claimed, not 
the 250 cfs recommended by the CWCB. The water court 
acknowledged that under the statutory framework, the CWCB' s 
findings were to be presumptive, but found that Upper Gunnison 
rebutted those presumptions. 

In its appeal of the water court's decision, the CWCB claimed 
that Senate Bi 11216 granted it the authority to determine whether 
the claimed amount is the minimum stream flow required for a 
reasonable recreation experience, and therefore satisfies the statu
tory definition of a RICO, and that its findings, including its 
recommendation, can only be rebutted by clear and convincing 
evidence. The supreme court rejected both of the CWCB's argu
ments. The court held that the CWCB, by not making specific 
findings on the five statutory elements, failed to follow statutory 
procedure. The court further held that the CWCB exceeded its 
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authority under Senate Bill 216 when it made an independent 
evaluation as to the amount of water necessary for the claimed 
RICD. 

The court carefully reviewed legislative history to ascertain 
the General Assembly's intent as to the respective roles of the 
CWCB and the water court in RICD adjudications. The court 
concluded that the legislative intent was for the CWCB to act as 
a limited fact finder and advisory body when it reviews RICD 
applications. The court held that the CWCB's role is to analyze 
the application strictly as submitted by the applicant and to make 
findings of fact regarding the five statutory criteria; it is not to 
objectively determine what recreation experience would be rea
sonable and what minimum stream flow would meet that need. 

In line with its conclusion that the CWCB's role was to act 
as a narrowly constrained fact-finding advisory board, the court 
held that although the CWCB 's factual findings on the five statu
tory criteria were presumptive, its ultimate recommendation on 
the application was not. The court further held that the CWCB's 
findings on the five statutory criteria can be rebutted by a pre
ponderance of the evidence-not the clear and convincing evi
dence standard sought by the CWCB. 

The court also clarified that the water court's role, in con
trast to that of the CWCB's, is to determine, as a threshold mat
ter, whether an application for a RICD meets the statutory defi
nition of"the minimum stream flow for a reasonable recreational 
experience in and on the water." I 09 P .3d at 587. The water court 
must ascertain whether a RICD application is for an objectively 
reasonable experience in and on the stream in question, and must 
decide the minimum amount of stream flow necessary to accom
plish that intended recreational experience. If the claimed appro
priation is in excess of the minimum stream flow for a reasonable 
recreation experience in and on the water, the water court cannot 
decree the application because any such appropriation does not 
put water to a beneficial use. The water court cannot accept the 
applicant's suggestion as to the amount of water necessary for the 
RICO at face value, it must carefully weigh the evidence and 
determine what is the appropriate minimum quantity of water. 
The court also emphasized that the applicant is not entitled to a 
RICD decree solely upon a showing that the quantity of water 
claimed is available for the claimed RICO. 

The decision also requires the water court to carefully eval
uate the same five factors on which the CWCB makes its pre
sumptive findings. Should any party produce evidence contrary 
to the CW CB' s findings, the presumption is rebutted, and the water 
court must weigh the evidence before it under a preponderance 
of the evidence standard. In addition to the statutory definition 
and five statutory requirements that pertain only to RICDs, the 
water court must find that the application complies with all 
applicable statutory standards for appropriation and adjudication 
of water rights. 

Because neither the CWCB nor the water court followed the 
proper procedures, the court reversed the water court's decree 
granting the Upper Gunnison's application for an RICD water 
right and the case was remanded to the water court with direc
tions to remand to the CWCB for further proceedings consistent 
with the opinion. 

IDAHO 
(Jeffrey C. Fereday and John M. Marshall, Reporters) 

IDAHO AND NEZ PERCE TRIBE RATIFY WATER RIGHT 
SETTLEMENT AGREEMENT 

On March 29, 2005, the Nez Perce Tribal Executive Council 
approved the settlement agreement resolving all of the Tribe's 
water right claims in the Snake River Basin Adjudication. The 
settlement addresses the Tribe's 1,100 off-reservation instream 
flow water rights, as well as its on-reservation consumptive use 
claims and its claims pertaining to "springs and fountains" on 
certain private and public lands. Together, these claims covered 
virtually all of the Snake River's flow in Idaho and that of most 
ofits significant tributaries. The U.S. Congress approved the deal 
in December 2004, and Governor Dirk Kempthome signed Idaho's 
approval into law on March 24, 2005. Approval by the Snake 
River Basin Adjudication Court is the remaining hurdle to the 
agreement's implementation. 

The agreement requires a host of actions, payments, and 
understandings within three major areas: (I) measures for the 
benefit of the Tribe, such as on-reservation water uses, infrastruc
ture improvements, land transfers from the federal government, 
and fish hatchery management; (2) measures pertaining to habitat 
improvement, establishment of certain state-law-based instream 
flows, and silvicultural standards in the Salmon and Clearwater 
River drainages; and (3) the Snake River flow component which 
centers on agreements to provide, on a willing seller basis, in
creased flows in the Snake River for salmon and steelhead migra
tion. 

IDAHO DEPARTMENT OF WATER RESOURCES IMPLEMENTS 
CONJUNCTIVE MANAGEMENT ON EASTERN SNAKE PLAIN 
AQUIFER 

Idaho's Eastern Snake Plain Aquifer (ESPA) has been em
broiled in controversy for the last several years-years that also 
have involved Idaho's worst recorded drought. The issue is the 
degree to which ground water pumping is affecting senior surface 
water rights in the Snake River or in springs serving uses situated 
between the ESPA and the River (i.e., in the Hagerman Valley 
area). 

Two groups of surface water right holders are asserting in
jury from junior ground water pumping in the ESPA: (I) seven 
canal companies and irrigation districts (the Canal Companies) 
that divert from the Snake River in the reach from below Ameri
can Falls Reservoir (near Pocatello) to Milner Dam (upstream of 
Twin Falls) and that assert reliance on aquifer discharges to the 
river in this reach; and (2) those surface water right holders
primarily commercial trout producers-relying on canyon-wall 
springs in the Thousand Springs area on the ESP A's western edge 
near Hagerman, Idaho (the Spring Users). 

On May 2, 2005, the Director of the Idaho Department of 
Water Resources issued an amended order on the Canal Com
panies' delivery call, finding that ground water pumping within 
five separate ground water districts is "reasonably likely" to cause 
"material injury" to the Canal Companies' water rights in 2005. 
As a result, the order requires the ground water districts to pro
vide "replacement water" for mitigation in 2005 of not less than 
27,700 acre-feet. The injury appears to consist of two com-
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ponents. The first is injury based on a shortage in the current 
year's requirements to meet the Canal Companies' full beneficial 
use. This is the 27,700 acre-feet. The second element is based on 
a shortage in what the Director concluded to be the Canal Com
panies' "reasonable carryover" in their storage accounts. The 
Director concluded that these two elements total 133,400 acre
feet of reasonably likely injury. The order concludes that, if the 
drought continues, additional amounts will be owed in future 
years. Both the Canal Companies and the ground water districts 
are seeking reconsideration of the order. 

The May 2, 2005, Order can be obtained from the Depart
ment's website at http://www.idwr.state.id.us/Calls/Water_call 
_info/Edited%20Amended%200rder%205-2-05.pdf. 

Note: The Reporters' law firm represented Potlatch Cor
poration in the Eastern Snake Plain Aquifer matter des
cribed above. 

NEW MEXICO 
(Tim De Young, Reporter) 

NEW MEXICO SUPREME COURT CLARIFIES RULES FOR 
SEVERANCE OF WATER RIGHTS 

As in many western states, New Mexico water law provides 
that water rights used for irrigation are appurtenant to the land on 
which the water is applied to beneficial use. Unlike some states, 
in New Mexico appurtenant water rights can be severed provided 
that the owner follows the requirements and procedures for the 
severance and transfer of appurtenant water rights, as defined by 
state statutes and the administrative procedures of the State En
gineer. SeeN.M. Stat. Ann.§§ 72-5-22, 72-5-23 andN.M. Admin. 
Code § 19 .26.2. A permit from the State Engineer to change the 
point of diversion, the place of use, or the purpose of use is re
quired. Controversy can arise when a landowner obtains a permit 
severing appurtenant water rights, then subsequently sells the 
land without expressly reserving water rights in the deed. Under 
New Mexico property law, water rights and other interests in 
property are conveyed with the property, unless expressly re
served. 

In a key 1988 decision, Sun Vineyards, Inc. v. Luna County 
Wine Development Corp., l 07 N .M. 524, 760 P.2d 1290 (l 988), 
the New Mexico Supreme Court held that the severance process 
is not completed until the water rights have been applied to 
beneficial use at the "move-to" location and a license is issued by 
the State Engineer. A conveyance of the land prior to issuance of 
a license terminates the severance process. On March 7, 2005, 
the New Mexico Supreme Court limited its decision in Sun 
Vineyards and held that the issuance by the State Engineer of a 
water rights transfer permit creates a rebuttable presumption of 
severance. Turner v. Bassett, 2005-NMSC-009, 111 P.3d 701 
(2005). 

In Turner v. Bassett, the court held that although the Sun 
Vineyards opinion was proper under the facts, it is limited to 
cases involving a contract or tort dispute between the seller and 
buyer of property with appurtenant water rights. Moreover, the 
Turner court observed that a bright line rule that a severance is 
interrupted upon sale of the underlying land makes little sense. 
The court found that a better approach is to recognize that the 
issuance by the State Engineer of a water rights transfer permit 

creates a presumption that the water rights have been severed, 
and thus are no longer appurtenant to the "move-from" land. 
Consequently, a conveyer of title to land who has acquired a 
transfer permit need not expressly reserve water rights and the 
land passes without the water rights. Once a water right permit is 
issued allowing the water rights to be moved to a new location, 
the water rights presumably have been severed and become ap
purtenant to the new location. The court expressed its hope that 
the opinion would provide greater certainty with respect to the 
rules for severance and property conveyances. The court also 
noted that the safest practice is to expressly reserve previously 
severed water rights in any conveyance document. 

TEXAS 
(Bruce Wasinger, Reporter) 

OWNERSHIP OF "ISLAND" IN DISPUTE BETWEEN TEXAS AND 
OKLAHOMA LANDOWNERS 

In Turner v. Mullins, No. 2-04-160-CV, 2005 WL 737436 
(Tex. App.-Fort Worth Mar. 31, 2005)(notreleased for publi
cation), the Fort Worth Court of Appeals reversed the judgment 
of the trial court and remanded the case to the trial court for (1) a 
determination of whether under Oklahoma law either Turner or 
Mullins have any right, title, or interest in land that was formerly 
an island located in the bed of the Red River; and (2) if the trial 
court determines that ownership of the former island does not lie 
in Mullins, then for a determination by the trial court of what 
portion of the disputed land, if any, represents accretions to 
Mullins' s property, and what portion, if any, represents accretion 
to the former island. 

The tract ofland subject to the ownership dispute is located 
in or along the Red River between Burkburnett, Texas, and Devol, 
Oklahoma (the Disputed Land). Mullins owns the tract ofland in 
Texas immediately south of the Disputed Land and claims title 
to the Disputed Land under the doctrine of accretion. In other 
words, Mullins claims that the Disputed Land is now attached to 
the Texas mainland property that he owns and therefore is his 
property. Turner, however, argues that the Disputed Land is an 
island in the Red River and claims ownership by virtue of deeds 
filed in Oklahoma or alternatively by adverse possession. 

In the 1920s, the U.S. Supreme Court determined the bounda
ry between Texas and Oklahoma in the area in dispute to be the 
southern bank of the Red River. To establish the boundary, the 
U.S. Supreme Court commissioned surveyors to run, locate, and 
mark the boundary upon the ground. The U.S. Supreme Court 
later adopted the surveyors' findings establishing the 1923 gradient 
boundary as the border between the states, subject to the changes 
brought by the gradual and natural processes known as erosion 
and accretion. See Oklahoma v. Texas, 260 U.S. 606 (l 923); 261 
U.S. 340 (1923); and 265 U.S. 500 (1924). 

The processes of accretion and erosion and the related legal 
doctrines are explained by the court in Turner v. Mullins as fol
lows: 

Accretion is the process of increasing real estate by 
the gradual and imperceptible disposition by water of 
solid material through the operation of natural causes so 
as to cause that to become dry land that was once before 
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covered by water. On the other hand, erosion is the 
process of wearing away the land. Generally, as with 
accretion, erosion occurs gradually and imperceptibly. 
A riparian owner ordinarily gains title to land by accre
tion and loses title to land by erosion. 

Texas follows the general rule that when the loca
tion of the margin or bed of a body of water that consti
tutes the boundary of a tract of land is gradually and 
imperceptibly changed by accretion or erosion, the mar
gin or bed of the body of water, as so changed, remains 
the boundary line of the tract, which is extended or res
tricted accordingly. 

Thus, a riparian owner acquires title to all additions 
or extensions to the land through accretion and loses 
title to portions of the land that are worn, washed away, 
or encroached upon by the water. The rights of the ri
parian owner to additions to land by accretion are ves
ted property rights. 

Title to an island arising in a river generally fol
lows title to the bed ofriver in which it was formed. In 
navigable streams, the soil, and hence all islands formed 
upon it, belong to the sovereign. In streams not navi
gable, the riparian proprietors own to the middle thread 
of the stream, unless, by necessary construction of their 
grants, their boundaries are restricted. Upon formation, 
title to the island vests in the owner of the riverbed. 

Where ownership of the island and the mainland 
differ, and the island is later joined with the mainland 
through accretion, the owner of the mainland is not en
titled to the island as an accretion because the island 
already existed as the property of another; it was not an 
imperceptible and gradual accretion to the mainland. It 
logically follows that where an island is later joined 
with the mainland through accretion, the owner of the 
island is entitled to accretions to the island, just as the 
owner of the mainland is entitled to accretions to the 
mainland. 

2005 WL 737436, at *3 (citations omitted). 

In support of his assertion that he acquired the Disputed 
Land by accretion, Mullins introduced into evidence a new sur
vey, dated August 2000, reflecting the location of the Disputed 
Land in relation to the Red River, the 1923 gradient boundary, 
and the gradient boundary as of the date of the new survey. In 
1923, the gradient boundary was located south of the Disputed 
Land, but has since moved to the northern boundary of the Dis
puted Land. Mullins claimed that the Red River has moved north 
of the Disputed Land and that the land was never an island. 
Turner, on the other hand, claimed that the deeds refer to the Dis
puted Land as an island and that it was general knowledge that 
the Disputed Land was an island. Turner further argued that a 
southern fork of the Red River lay just north of the 1923 gradi
ent. The trial court found and the court of appeals agreed that the 
record evidence showed that a southern fork of the Red River 
does not exist in the vicinity of the Disputed Land and that no 
part of the Disputed Land lies in Oklahoma. 2005 WL 737436, 
at *5. 

The trial court held that all of the Disputed Land accreted to 
Mullins's land. The court of appeals disagreed and held that be
cause some portion of the Disputed Land was once an island in 
the bed of the Red River, title to the island vested upon its for-

mation and the owner of the island is entitled to accretions to the 
island, just as Mullins, as owner of the Texas mainland, is en
titled to accretions to the mainland. Id. 

The court of appeals found that while Mullins is entitled to 
ownership of the portion of the Disputed Land that constitutes 
accretion to the mainland, Mullins is not entitled to the portion 
of the Disputed Land that constitutes the former island or accre
tions to the former island because Mullins did not prove title to 
the island and he could not acquire title to the former island by 
accretion. Id. 

To support his claim of title to the Disputed Land, Turner 
introduced several deeds that indicated his ownership of the Dis
puted Land under Oklahoma law. The court of appeals noted, 
however, that the Disputed Land, although originally located in 
Oklahoma, is now located in Texas and Texas law was to be fol
lowed. Texas law provides that titles to land in ceded or even 
conquered territory from a former sovereign when it had the right 
to grant them are valid even as against the succeeding sovereign. 
Thus, the court of appeals found that because at least a portion of 
the Disputed Land was once located validly in Oklahoma, Texas 
law requires that the court look to Oklahoma law in determining 
whether Turner acquired title to any portion of the Disputed Land 
while it was located in Oklahoma. Because the trial court did not 
consider Oklahoma law in determining whether Turner had title 
to any portion of the Disputed Land, it erred. Id. at *7. 

Turner also claimed title to the Disputed Land by adverse 
possession. The court of appeals, after reviewing the evidence, 
upheld the trial court's finding that Turner failed to prove his ad
verse possession claim of title under both Texas and Oklahoma 
laws. Id. at *10. 

UTAH 
(L. Ward Wagstaff, Reporter) 

WATER ISSUES TASK FORCE 

In 2004, the Utah legislature established a Water Issues Task 
Force to study certain issues and make recommendations for 
legislation. With the two-year study period now half over, the 
Task Force has made significant progress, but much work re
mains on important and difficult issues. 

Purpose of Water Issues Task Force. The 2004 Utah legis
lature created the Task Force with H.B. 247, which was sponsored 
by former Rep. Michael R. Styler, who in January 2005 was ap
pointed head of the Utah Department ofNatural Resources. The 
impetus for the Task Force came from a number of legal and 
policy issues, some of which arose in the year before the legis
lative session and some of which have been developing for 
decades. Probably the primary concern was the overdraft of 
groundwater in some areas of the state, including the area sur
rounding the small southern Utah agricultural communities of 
Beryl and Enterprise. Since the 1950s, withdrawal of ground water 
in some aquifers has far exceeded recharge. The result has been 
not only increased pumping costs, but in some cases subsidence 
and the attendant damage to the water-bearing capacity of the 
aquifers. Recognizing the need for regulatory action and the 
desirability of public involvement, Jerry D. Olds, the Utah State 
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Engineer, approached the legislature to initiate a public dis
cussion about the problems. 

The legislature gave the Water Issues Task Force the assign
ment of reviewing ground water management, particularly in 
areas of heavy overdraft; water right enforcement and penalties, 
including administrative enforcement by the State Engineer; title 
for water rights; administration of ground water and surface water; 
instream flow; and water conservation and reuse, including the 
reuse of treated municipal effluent. The legislation also mandated 
that the Task Force submit a fmal report by November 30, 2005 
to the Natural Resources, Agriculture, and Environment Interim 
Committee, including any proposed legislation. The legislation 
provided that the Task Force will cease on November 30, 2005, 
although it seems likely the time period will be extended. 

Water Rights Enforcement. Prior to 2005, the State Engineer's 
authority to enjoin the illegal use of water was more or less 
limited to civil injunction. Civil actions and proceedings under 
the Utah Administrative Procedure Act were cumbersome, and 
often the irrigation season and the illegal use had ended by the 
time the court issued a fmal injunction. County prosecutors had 
authority to file criminal actions against illegal water use, but 
most have not done so. Water users could bring private actions 
for interference, but few did so because of the cost. 

Through 2004, the Task Force heard testimony about grant
ing the State Engineer authority to enforce the water right stat
utes. The Task Force's recommendations were incorporated into 
three bills that were subsequently enacted into law: H.B. 29, 
which clarified the State Engineer's authority to bring civil ac
tions to enforce the water code without going through the admin
istrative process; H.B. 157, which grants the State Engineer 
authority for administrative enforcement actions and penalties, 
and exempts those actions from the Utah Administrative Proce
dure Act; and H.B. 38, which increases the criminal penalties for 
some violations of the Utah water code from misdemeanors to 
felonies. 

The new statutes allow the State Engineer to bring a direct 
administrative action for violations of the Utah water code. The 
State Engineer may commence the action by issuing either a no
tice of violation or a cease and desist order. The statute requires 
the State Engineer to make rules governing the process, including 
allowing for a hearing. The State Engineer may impose an ad
ministrative fine of$5,000 for each knowing violation or $1,000 
for each violation that is "not knowing," replacement of up to 
200% of the water taken, and reimbursement of the State En
gineer's expenses in pursuing the action. Each day of violation 
is a separate violation. The statute also describes the factors the 
State Engineer must consider in imposing a fine or replacement 
of water. The action must be brought within one year of the 
violation, and the State Engineer's fmal order may be reviewed 
by a district court in a trial de novo. 

The statute also allows the prevailing party in a civil action 
to recover reasonable costs and attorney fees. This should pro
vide more incentive for private parties to bring actions for inter
ference. 

The 2005 legislation is an important step for effective water 
rights administration in Utah. Previously, the potential risks for 
illegal use of water, whether intentional or by oversight, were 
negligible-generally limited to the costs oflitigating a civil ac
tion. The new enforcement statutes will add to the administrative 
burdens of the State Engineer's Office and require water users to 

be vigilant in their use of water, but they will also protect the 
state's limited water supplies and those who use them legally. 

Remaining Issues. The Task Force addressed water rights 
enforcement ahead of the other issues because it appeared to be 
more straightforward than some of the other problems. The issue 
of enforcement occupied most of the first year, leaving little time 
for some very difficult and complex problems, although, as no
ted, the legislature will probably extend the life of the Task Force. 

One of the difficult problems, alluded to earlier, is manage
ment and administration of overdrawn ground water basins. ln 
many areas of heavy ground water use, the State Engineer has 
developed ground water management plans that balance present 
and future withdrawals against recharge, so that existing uses and 
the physical structure of the aquifers are protected from per
manent damage. But other areas, such as the Beryl/Enterprise 
area, are already over appropriated, so the damage cannot be pre
vented simply by limiting new appropriations. The only way to 
prevent further decline of the water table is to cut back uses 
according to priority, which could have drastic consequences for 
the later priority water users and perhaps the nearby commu
nities. Some have suggested the alternative solution of allowing 
the economic "law of the jungle" to prevail, where withdrawals 
are not regulated and only those who can afford to continue 
deepening their wells will be able to continue pumping, until the 
ground water resource eventually reaches equilibrium or be
comes unusable. 

Ground water management is but one of the issues the Task 
Force will address in the remaining months before November 30. 
Those other issues, while not so wrenching, are important and 
sometimes controversial. With so much at stake, those who may 
be affected will watch carefully what the Task Force does in the 
next year. 

WASHINGTON 
(Amy K. Kelley, Reporter) 

RECENT DECISIONS EMPHASIZE "USE IT OR LOSE IT" RULE 

"Use it or lose it" is a well known description of the poten
tial impact of the beneficial use requirement of the Prior Appro
priation Doctrine, and recent developments in one appellate court 
and two Pollution Control Hearing Board (PCHB) proceedings 
in Washington State indicate that "and we really mean it" should 
be appended to that description. 

Motley-Motley, Inc. The court decision, Motley-Motley, Inc. 
v. State, 110 P.3d 812 (Wash. Ct. App. 2005), involved an ap
peal from a superior court reversal of a PCHB order of relin
quishment of a water right. The relinquishment was reinstated by 
the court of appeals. The decision contains virtually no "hard 
core" water law principles but instead provides a lengthy review 
of basic principles of administrative law, civil procedure, and 
remedies. Most notably, the case reminds us that judicial review 
of agency decisions really is based predominantly on the record, 
and that it will not be easy to fling a whole lot ofnew evidentiary 
greens into the salad that has already been tossed. 

The property owner whose water right had been terminated 
made a game effort in Motley-Motley; he convinced the trial court 
that the PCHB had no jurisdiction to listen to a claim of equitable 
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estoppel, because in Washington superior courts have exclusive 
jurisdiction over cases in equity. The ?"ial c~urt agreed an.ct held 
that since the Board could not entertam the issue, new evidence 
on estoppel would be admitted at trial. Alas for Motley-Motley, 
the court of appeals disagreed. Equitable estoppel in this cas~, 
the appellate court held, was not an equita~le claim,. but~ eqm
table defense raised against the legal claim of relmqmshment 
under Wash. Rev. Code§ 90.14.130. The assertion ofan equi
table defense "did not convert the proceeding before [the] PCHB 
into an equitable action." 110 P.3d at 819. Thus, the PC~~ did 
have jurisdiction, and the company had no excuse for fathng_ to 
introduce the relevant evidence before the Board. The "superior 
court abused its discretion by admitting the new evidence." Id. at 
820. 

The second legal refresher in the case has to do with due 
process concerns. The trial court indicated the state Department 
of Ecology (DOE) may have not scrupulously followed all the 
procedures that would have constituted perfect procedural due 
process. The appellate court never really decided that one way or 
the other, but rather noted that under the Washington Supreme 
Court's interpretation of the proper enforcement of water law, 
where the DOE never really has the authority to decide much of 
anything, the DOE's determination had only been "tentative," 
which then became "fmal" before the PCHB (and even the 
PCHB's determinations are appealable in court). The court of 
appeals stated that, indeed, Motley-Motley was entitled to ~ue 
process before it was deprived of its water right, but to establish 
a denial of due process, it had the burden to show it had been 
deprived of"notice and opportunity to be heard prior to ajinal, 
not tentative, determination." Id. at 822 (emphasis added). Since 
the court of appeals found that the company had received ade
quate notice and a full evidentiary hearing before the PCHB prior 
to the final order of relinquishment, the requirements of due 
process were met. 

Methow Valley and Pacific Land Partners. The two PCHB 
decisions, Methow Valley Irrigation District v. State, No. 04-
005, 2005 WL 1126013 (Wash. PCHBMay9,2005)andPacific 
Land Partners, LLC v. State, No. 02-037, 2005 WL 1126012 
(Wash. PCHB May 9, 2005) are much more recognizable as water 
law decisions. The Methow Valley is probably, acre for acre 
(whether one considers land or acre-feet of water), the most 
litigation productive area in Washington, providing a seething 
microcosm of competing water demands for irrigation, municipal 
and residential uses, and recreational and fishery uses (including 
for several endangered anadromous species). The May 9, 2005, 
Methow Valley decision is associated with an earlier decision 
referred to as MVID I, Nos. 02-071, 02-074 (2003), available 
at www.eho.wa.gov, which is currently on appeal in the Washing
ton courts. That earlier PCHB decision had found the irrigation 
district's water delivery system to be wasteful in violation ofWa
shington's beneficial use rule (see Wash. Rev. Code§ 90.03.005), 
and upheld various orders of the DOE. The PCHB, however, had 
remanded several matters back to the DOE for action to reduce 
the waste even further. The May 2005 decision upheld the DOE's 
current response to MVID I, wherein the DOE has required the 
irrigation district to improve from a regime of a "conveyance 
efficiency" of 41 % to one of 54% efficiency-still, the PCHB 
decision wryly notes, at the "low end" of irrigation efficiencies. 
2005 WL 1126013, at * 10. It is beyond human imagination to 
think that this latest battle has been fully joined; everything in the 
Methow Valley is consistently and rigorously appealed, but two 

very interesting aspects of the PCHB decision are still worth 
noting. 

First, the Board spent considerable time commenting on the 
"trends" toward improving delivery systems (Finding ofFact No. 
36), id. at *9, and the evidence of other users in the Methow 
Valley "modifying their equipment and practices to incorporate 
more efficient methods." (Conclusion ofLaw No. 26). 2005 WL 
1126013, at *20. The Board indicates this might indicate that 
local "custom" is changing, but that in any event, "[c]ustom is 
not a valid excuse to continue operating a notably inefficient 
delivery system .... " Id. In light of all the competing demands 
for water, and the demonstrated willingness and ability of other 
users to modernize, the Board indicated that the irrigation district 
was "wasteful to persist in operating a dilapidated and leaky 
canal under the pretext of custom." Id. 

Second, the order is fairly notable in not requiring any par
ticular steps from the irrigation district ( although numerous broad 
hints are apparent, including noting that certain steps might be 
more easily funded than others). Instead, what is imposed is a 
performance standard. "MVID can choose to meet the perform
ance standard however it chooses." (Finding ofFact No. 41 ). Id. 
at* 10. Eventually we all will have an answer as to what changes, 
if any, occur in the Methow Valley, but odds are that for the 
moment MVID will choose further litigation. 

Pacific Land Partners, the second PCHB decision, is a gar
den variety relinquishment case. The partnership, solely owned 
by a Mr. Bernsen, purchased land in May 1995 that had been the 
subject of prolonged real estate forfeiture proceedings. A May 
1995 DOE letter indicated that, although the water right had not 
been used for some time, there were no proceedings to relinquish 
the right for the period during the contested real estate fore
closure. It would, however, "be advisable to bring this property 
into full irrigation within the next 5 years." 2005 WL 1126012, 
at *2. Bernsen considered ( and admittedly spent considerable time 
and money during his ruminations) selling the water, entering a 
joint operation with a neighbor for pivot irrigation, changing the 
surface water right to a ground water right because surface appli
cation was problematic due to siltation, and even placing the 
water right temporarily in trust. Nonetheless, "[f]or whatever 
combination of reasons, Bernsen did not reinstitute irrigation on 
the site or make any other beneficial use of the water within five 
years of his May 1995 acquisition of [the water right certifi
cate]." Id. at *6. 

Neither the DOE nor the PCHB were sympathetic and the 
right has been declared relinquished. Bemsen's argument that 
siltation problems made the water "unavailable" under one ex
ception (Wash. Rev. Code§ 90.14.140(l)(a)) was rejected be
cause "a number ofnearby landowners are successfully irrigating 
from silt-laden waters," 2005 WL 1126012, at *9, and similar 
"capability could have been put into place" on Bernsen's site. 
(Conclusion of Law No. 9). Id. A second argument that this case 
fell under an exception for a "determined future development" 
(Wash. Rev. Code§ 90.14.140(2)(c)) was also rejected, first be
cause Bernsen had no "determined" plan, but rather had con
sidered numerous options (Conclusion of Law No. 12); and 
second, because the "future development" exception was "inten
ded to accommodate projects that take longer than five years to 
implement." (Conclusion of Law No. 15). 2005 WL 1126012, at 
* 11. Bernsen did not have a complex plan that needed time to 
bring to fruition, he simply failed to be diligent. 

"Use it or lose it," indeed. 
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COLORADO SUPREME COURT APPLIES ANTI-SPECULATION PRINCIPLES TO 
CHANGE IN USE APPLICATIONS 
Amy Huff, Colorado Guest Reporter 
 

In September 2005, the Colorado Supreme Court affirmed the water court's dismissal of 
applications for changes of water rights as speculative. High Plains A&M, LLC; Wollert 
Enterprises, Inc.; and ISG, LLC, filed change of water right applications that were consolidated 
because they were nearly identical: each sought to change shares in the Fort Lyon Canal 
Company from irrigation to all beneficial uses in any of 28 counties. None of the applicants had 
a specific plan for using the changed water rights. Instead, they sought a consumptive use 
determination for each water share that could then be used for any number of purposes at 
essentially any place of use. In the water court proceeding, objectors filed for summary judgment 
asserting that the High Plains and Wollert (collectively, High Plains) applications violated 
Colorado's anti-speculation doctrine; and that because they failed to provide a specific plan of 
water use, the applications could not be evaluated to ascertain whether they would result in 
injury to other water users. Although the cases were consolidated for trial, the summary 
judgment motion was filed only in the High Plains cases. Notwithstanding this fact, when the 
water court granted the summary judgment motion on grounds that the applications were "so 
expansive and nebulous" that the court could not determine whether vested water rights would 
be injured or whether the water would actually be beneficially used, it dismissed all of the 
applications. Thus, High Plains's appeal addressed the requirements necessary for a change of 
water right, and the ISG appeal focused on the water court's authority to dismiss an application 
sua` sponte when those requirements are not satisfied. 

High Plains Case. In High Plains A&M, LLC v. Southeastern Colorado Water Conservancy 
District, 120 P.3d 710 (Colo. 2005), which is the primary opinion, the court found that 
Colorado's anti-speculation doctrine is rooted in the requirement that an appropriation of water 
be made for actual beneficial use and that, to implement this requirement, Colorado's statutes for 
adjudication of water rights and changes of water rights require that the point of diversion, the 
location of delivery, and the site of beneficial use be identified. The court then went on to state: 
 

We hold that, in defining "[c]hange of water right" to include "a change in the type, 
place, or time of use" and "a change in point of diversion" in section 37-92-103(5), 
C.R.S. (2005), and in defining "appropriation" in section 37-92-103(3)(a), the 1969 Act 
anticipates, as a basic predicate of an application for a decree changing the type and place 
of use, that the applicant will sufficiently demonstrate an actual beneficial use to be made 
at an identified location or locations under the change decree, if issued. 

 
High Plains, 120 P.3d at 714 (emphasis added). 

The court acknowledged that Colorado has always recognized the right to change the type, 
time, manner, and place of use of water rights, and stated that the essential function of a change 
of water rights proceeding is "to confirm that a valid appropriation continues in effect under 



decree provisions that differ from those contained in the prior decree." Id. at 719. Characterizing 
the nature of a change of water rights proceeding as one that involves an evaluation of the 
continuing validity of an appropriation and that must ensure that a valid appropriation is 
maintained after the change is decreed, the court concluded that in a change of water rights 
application, an applicant must show a legally vested interest in the land to be served by the 
change of use and an intent to use the water for the specified purposes. The court then stated that 
this requirement can be satisfied: 
 

by a showing that the appropriator of record for purposes of the change decree is a 
governmental agency, or a person who will use the changed water right for his or her own 
lands or business or has an agreement to provide water to a public entity and/or private 
lands or businesses to be served by the changed water right. 

 
Id. at 720. 

The court went out of its way to state that its prior decisions concerning the anti-speculation 
doctrine do not disapprove of water development or private investment in water projects, but 
rather "they re-emphasize our traditional requirement that appropriated water is applied to actual 
beneficial use." Id. Because High Plains's application did not meet these requirements, the court 
affirmed the water court's dismissal. 

Some of the appellees in the case articulated the issue in the case as whether Colorado's anti-
speculation doctrine applies to change of water rights applications, while others framed the issue 
in terms of "ripeness," that is, the fitness of the cases for adjudication. Although the court did not 
explicitly adopt either position, it appears to have applied the reasoning underlying both legal 
arguments to reach its decision. Elements of Colorado's anti-speculation doctrine are evident in 
the court's requirement that a specific end use be in place before water rights can be changed. 
Meanwhile, the court also indicated that the cases were not ripe: 
 

[T]he General Assembly did not intend that courts and potential opposers be burdened 
with change applications premised on conjecture. Change proceedings can be extremely 
expensive to participants and consume many days of time--taking away from the courts' 
attention to other needs of the citizens of Colorado. 

 
Id. at 722. The ripeness rationale can also be discerned in the court's conclusion that the 
applications "are premature in the absence of identified places of actual beneficial use for 
operation of the change decree." Id. at 724. 

ISG Case. As mentioned above, the water court dismissed ISG's application even though no 
party had filed for summary judgment in the case. The court also awarded costs to an objector in 
the case. Accordingly, ISG's appeal presented both the speculation issue in High Plains, and the 
issue of whether the water court could dismiss ISG's application without a motion being filed 
seeking the same and without ISG having an opportunity to respond, and whether the award of 
costs was proper. 

The court, in ISG, LLC v. Arkansas Valley Ditch Ass'n, 120 P.3d 724 (Colo. 2005), noted 
that, although a summary judgment motion was not filed in the case, ISG had filed a motion for 
determination of a question of law requesting the court to find that neither the anti-speculation 
doctrine, nor the "can and will" requirements of Colo. Rev. Stat. '37-92-305(9)(b) apply in 
change of water right proceedings. The court concluded that the basic issue of the validity of its 



application was raised by this motion and that ISG had ample opportunity to address it. 
Therefore, the water court had the power to dismiss the application sua sponte because it, like 
the High Plains application, did not meet basic requirements of Colorado law. The court applied 
its decision in High Plains as the legal basis for upholding the water judge's dismissal of the 
application. Because the water court was correct in dismissing the application, the objector was a 
prevailing party and was legally entitled to its costs. 

ISG did advance one argument in support of its application that was not presented by High 
Plains. It argued that it should be entitled to obtain a change of water rights decree to quantify 
the historical consumptive use of its water so that its water rights could be used in substitute 
water supply plans and water banking and loan programs, and not suffer a "historical use 
penalty" that would result if the water rights were temporarily applied to undecreed uses through 
such plans. ISG's argument was based upon the court's decision in Santa Fe Trail Ranches 
Property Owners Ass'n v. Simpson, 990 P.2d 46 (Colo. 1999), a change of water rights case that 
rejected an applicant's effort to quantify the historical use of a water right based on use for an 
undecreed purpose through an undecreed point of diversion. The court rejected this argument, 
noting that at the time of its Santa Fe Trail Ranches decision, the General Assembly had not 
adopted the statutes now in effect that permit temporary water uses and that ISG claimed it 
wished to invoke. The court found that the General Assembly did not intend that a "consumptive 
use" penalty would result from use in authorized substitute water supply plans, or use in banking 
or loan programs, and it therefore held that water rights used in such plans would not suffer such 
a penalty. 
 
 
MIDDLE RIO GRANDE CONSERVANCY DISTRICT QUIET TITLE CLAIMS 
REJECTED IN SILVERY MINNOW LITIGATION 
Tim De Young, New Mexico Reporter 
 

In yet another decision from the lengthy litigation involving the endangered Rio Grande 
Silvery Minnow, a federal district court recently rejected an attempt by the Middle Rio Grande 
Conservancy District (MRGCD) to establish ownership of certain properties and irrigation works 
located in the Middle Rio Grande Project. Rio Grande Silvery Minnow v. Keys, No. CV 99-1320 
JP/RHS-ACE (D.N.M. July 25, 2005). MRGCD has appealed the decision thereby ensuring that 
the Tenth Circuit will once again be asked to consider an issue from this longstanding struggle  
between environmental groups, federal agencies, and local water users. See generally Rio 
Grande Silvery Minnow v. Keys, 355 F.3d 1215 (10th Cir. 2004). See also Vol. XXXV, Nos. 2 
and 3 (2002), Vol. XXXI, No. 3 (2003), and Vol. XXXVII, No. 1 (2004) of this Newsletter for 
reports on other decisions in this and related cases. 

The Silvery Minnow litigation began in 1999 when several environmental groups challenged 
the alleged failure of the Bureau of Reclamation and the U.S. Army Corps of Engineers to 
consult fully with the U.S. Fish and Wildlife Service in efforts to protect the endangered minnow 
and the Southwest Willow Flycatcher. The MRGCD received permission to intervene and 
thereafter filed cross-claims against the federal defendants to quiet title and obtain declaratory 
judgments regarding the interpretation of certain contracts between the MRGCD and the Bureau 
of Reclamation. This context is significant because if MRGCD successfully established its 
ownership of the properties, which include key reservoirs, diversion works, water rights, and 
properties in the Rio Grande Valley, then the district arguably would have little or no obligation 



to consult with the federal agencies in future efforts to protect endangered species. 
MRGCD contended that when Reclamation took over MRGCD operations in 1951 pursuant 

to a reclamation contract, the United States only acquired an easement or security interest in the 
contested properties. When MRGCD completed its repayment obligations in 1999, MRGCD 
claimed that title automatically reverted to the MRGCD, divesting the United States of its 
interest. In contrast, the United States' primary contention was that it acquired title under the 
1951 contract which cannot be conveyed to MRGCD absent congressional action. The United 
States also argued that the court need not reach the merits of this controversy because MRGCD's 
claims were barred by the applicable statute of limitations and because MRGCD should be 
judicially estopped from asserting its claims. Both MRGCD and the United States filed motions 
for summary judgment but, because the parties could not agree with respect to the undisputed 
material facts, a non-jury trial was conducted in October 2004. 

In a lengthy and thorough opinion, Judge James A. Parker ruled against the MRGCD and in 
favor of the United States with respect to all issues. The opinion first detailed and interpreted the 
history of contract relations between the MRGCD and Reclamation. Next, the opinion cited and 
discussed numerous occasions since 1951 when the MRGCD asserted that the United States held 
title to the Middle Rio Grande Project works. The opinion found a consistent pattern by MRGCD 
to gain advantages in litigation and elsewhere by asserting that the United States, rather than 
MRGCD, held title. 

Turning to the legal issues, the opinion found that MRGCD's claims were barred by the 12-
year statute of limitation contained in the federal Quiet Title Act, 28 U.S.C. '2409a(g). Relying 
upon authority holding that the timeliness of a quiet title claim is a jurisdictional prerequisite to 
bringing an action and that the 12-year rule must be strictly construed in favor of the United 
States, the opinion rejected each of MRGCD's arguments pertaining to the timeliness of its 
action. Moreover, the opinion found that because all of MRGCD's declaratory judgment claims 
were derivative of its quiet title claim, all claims were barred by the statute of limitation. Even 
though this conclusion would have been sufficient to dismiss the MRGCD cross-claims, the 
opinion went on to find that because MRGCD had used its conveyance of title to its advantage in 
many prior judicial proceedings, MRGCD was also estopped judicially from taking a contrary 
position. 

The opinion concluded by providing an alternative decision on the merits of the MRGCD 
quiet title and related claims. Although the opinion recognized that ruling on the merits was 
unnecessary in light of the dual bars of the statute of limitation and judicial estoppel, it 
proceeded, ostensibly to acknowledge the extensive discovery, research, and presentations by the 
parties, as well as the complex historical background of the case. While this may be true, the 
effect of ruling on the merits should limit MRGCD's chances for reversal because the opinion 
can be affirmed on any of the three alternative bases. In any event, the opinion found that 
MRGCD knew before entering into the 1951 contract that it was required to transfer title to all 
Middle Rio Grande Project properties to the United States, and that title would remain with the 
United States until subsequent congressional action. From 1951 to 1999, MRGCD not only 
recognized that the United States held title to Project properties, MRGCD used federal 
ownership to its advantage in numerous court cases, in dealings with the public and federal 
agencies, and in testimony before Congress and the New Mexico legislature. The opinion found 
that the United States also intended to acquire title and did so in accordance with federal 
reclamation law. In addition, the United States relied upon its ownership of the Project to expend 
tens of millions of dollars on the Project. Accordingly, the opinion found that MRGCD failed to 



carry its burden of establishing it had title to any of the listed Project properties. Pulling no 
punches, the opinion stated that MRGCD's cross-claims were otherwise "devoid of factual and 
legal merit." 

On September 9, 2005, the MRGCD filed its notice of appeal. In light of the comprehensive 
and strongly worded opinion by the district court, MRGCD's chances for judicial relief seem 
limited. Not surprisingly, the local media reported that MRGCD will meet with members of New 
Mexico's congressional delegation to determine the feasibility of congressional action. 
Meanwhile, recent reports suggest that the Silvery Minnow is making a dramatic comeback to 
the point that some have suggested downgrading its status from endangered to threatened. 

Note: Although this reporter's law firm represents and has represented parties in the 
above litigation, the views expressed are solely those of this reporter. 
 
 
ALASKA -- Thomas E. Meacham, Reporter 
 
Recent Federal Court Decision on RS 2477 Rights-of-Way May Raise Issues Concerning 
Use of Federal "Disclaimers of Interest" to Determine Title to Alaskan Riverbeds 

The recent decision of the Tenth Circuit Court of Appeals in Southern Utah Wilderness 
Alliance v. Bureau of Land Management, 425 F.3d 735 (10th Cir. 2005), concerning the method 
by which the validity of rights-of-way claimed under Revised Statute (RS) 2477 (1866) is to be 
determined may have water-related consequences in Alaska. The U.S. Bureau of Land 
Management (BLM) has employed various administrative means in recent years, including the 
issuance of "disclaimers of interest" under authority claimed in section 315 of the Federal Land 
Policy and Management Act of 1976 (FLPMA), 43 U.S.C. '1745, to effectively "validate" 
claimed RS 2477 rights-of-way over federal lands. 

In Alaska, BLM has employed its "disclaimer of interest" device to in effect recognize state 
claims of title to navigable water bottoms under the Submerged Lands Act of 1953, 43 U.S.C. 
''1301-1315. See this Newsletter, Vol. XXXVI, No. 1 (2003), at 4; Vol. XXXVI, No. 2 (2003), 
at 4. This effort to disclaim federal land title interests continues apace: on September 26, 2005, 
the Alaska State Director of BLM issued disclaimers of federal title interest involving 29 river 
miles and 107,840 acres of lakebeds in the area of Wood-Tikchik State Park, Alaska. 

The court in Southern Utah Wilderness Alliance held that BLM has no administrative role to 
play in the determination of the validity of a RS 2477 right-of-way, except to facilitate the 
agency's own internal land-planning processes. Instead, the courts are the authoritative arbiters 
of claimed RS 2477 rights-of-way. This ruling appears to effectively preclude BLM from issuing 
"disclaimers of interest" to recognize the validity of RS 2477 claims. Whether the logic of this 
holding could (or must) extend to BLM's issuance of its "disclaimers of interest" concerning 
continued federal title to claimed navigable water bottoms--an area of federal property law that 
also has traditionally been the authoritative province of the courts--remains to be seen. 
 
Alaska Court Upholds Voluntary Water Forfeiture Ruling 

A significant case involving the revocation of water rights has recently been affirmed in 
Alaska. In Young v. State, No. 3AN-02-11038 CI (Alaska Aug. 22, 2005), the Alaska Superior 
Court (Judge Craig F. Stowers) upheld the administrative decision of the Commissioner of the 
Alaska Department of Natural Resources (DNR) that appellant Dale Young had failed to 
beneficially use certain water rights at Baranof Warm Springs, Alaska, that had been granted him 



in 1985 by two appropriation certificates. 
A DNR hearing officer had originally taken testimony and evidence before ruling, under 

Alaska Stat. ''46.15.100 & 46.15.140, that Young's two certificates were forfeited due to 
voluntary non-use for a period exceeding five years. In re Revocation of ADL-40815, ADL-
43821 (May 11, 2002) (Dale E. Young II). On administrative appeal, the Commissioner had 
upheld that ruling. The hearing officer's decision was reported in this Newsletter, Vol. XXXVI, 
No. 1 (2003), at 4. 

Young's appeal to superior court was grounded primarily on procedural and due process 
claims, and did not challenge the facts found by the hearing officer. The court held that there had 
been no procedural error and that Young's due process rights had not been violated. Alaska Stat. 
'46.15.140 permits the finding of a loss of water rights by non-use, through either abandonment 
or forfeiture, extending for a period of five successive years. While abandonment requires an 
intent to abandon, the State proceeded on a theory of forfeiture, in which the claimant, regardless 
of intent, was alleged to have voluntarily failed to apply the entire quantity of certificated water 
to a beneficial use for a period exceeding five years. 

One of Young's claims involved application of the State's definition of "beneficial use" under 
Alaska Stat. '46.15.260(3). Young argued on appeal that the occasional flow of water through 
his pipe system (where the water was apparently not put to any "use" aside from the flow itself), 
the occasional use by others of water appropriated to him, and the "preservation of water for its 
natural beauty and that of its surroundings" were beneficial uses by him that met the statutory 
requirements. The court rejected this claim, holding that: 
 

AS 46.15.140 clearly contemplates that beneficial use means the specific use of water 
granted in the certificate. Certificates are given for particular purposes. The very 
existence of AS 46.15.140, and the concepts of abandonment and forfeiture, would be 
meaningless if any use of the water to include its mere presence or use by unrelated 
parties could be considered beneficial use by an appropriation holder. 

 
Young v. State, No. 3AN-02-11038 CI, at 10. 

This case is significant in Alaska water law because--in a state where fresh water is plentiful 
and only occasionally fought over--it gives judicial meaning to the term "beneficial use" and to 
the concept of forfeiture of a water right due to voluntary non-use. 
 
 
COLORADO -- Amy Huff, Guest Reporter 
 
Res Judicata Principles Do Not Preclude Application of "Historic Use" Limitation in 
Proceeding Involving Rights Previously Adjudicated to Be "Independent of Other 
Priorities" 

Ready Mixed Concrete Company sought a change of water right for the McCanne Ditch. It 
claimed that because the water right was adjudicated as "independent of other priorities," it was, 
in effect, developed or nontributary water and could be diverted in the full amount and fully 
consumed, without regard to historical diversions, historical consumption, or stream calls. 

In denying a summary judgment motion on this claim, the water court found, among other 
things, that the water at issue was "salvaged" water, not "developed" water; that the quantity of 
water diverted by the applicant in excess of the applicant's historical use was subject to the prior 



appropriation system; and that the objectors in the case were not estopped from litigating 
thequestion of historical consumptive use. After trial, the water court found that Ready Mixed 
failed to prove any historical consumptive use of the McCanne Ditch water right and 
consequently denied the change of water right application. 

On appeal, in In re Application for Water Rights of Ready Mixed Concrete Co. v. Farmers 
Reservoir & Irrigation Co., 115 P.3d 638 (Colo. 2005), the Colorado Supreme Court 
summarized its prior decisions addressing "salvaged water," and concluded that "water 'salvaged' 
by reducing evaporation or cutting vegetation cannot result in a decree free of the river's call for 
a new or changed appropriation." Id. at 644. The court also found that the referee's report for the 
1918 adjudication made clear that the water was tributary water: return flow from irrigation that, 
if not intercepted by this ditch, would return to the stream either by way of surface runoff or by 
percolation into the groundwater. The court noted that the decree required all water in excess of 
the amount necessary to irrigate the land for which the appropriation was sought to be returned 
to the stream, and interpreted this as further evidence of the water's tributary nature. The court 
concluded that the "independent of other priorities" language in the decree was simply the court's 
way of protecting the investment of the original builders of the McCanne Ditch. Based on these 
determinations, the court held that the water right granted to the McCanne Ditch was a right to 
use up to 900 acre-feet of seepage water each year to irrigate 300 acres and that in a change of 
water right proceeding this tributary water right, like all such water rights in Colorado, was 
subject to requantification based on its historical use. 

The court acknowledged that the res judicata doctrine protects water rights that have been 
erroneously adjudicated, for example, as "nontributary" or "independent of other priorities," 
from collateral attack, but qualified that this protection was dependent on the water right being 
used in accordance with the terms of the decree. Because Ready Mixed's proposed change 
altered the subject matter, cause of action, and parties affected, the court determined that res 
judicata, which applies only when there is an identify of those elements, did not apply in this 
case. It therefore held that "res judicata principles of claim or issue preclusion would not apply in 
a change case to allow Ready Mixed Concrete the benefit of a priority independent of other 
priorities to the South Platte River." Id. at 646-47. The court determined that, by filing a change 
of water right application, Ready Mixed "reopen[ed] the prior decree for determination of the 
true measure of the appropriative water right's consumptive use draw on the river system." Id. at 
646. Because Ready Mixed failed to demonstrate the McCanne Ditch's historical consumptive 
use at trial in the water court, the Colorado Supreme Court affirmed the water court's dismissal 
of this application. 
 
Water Legislation 

Last session, Colorado's General Assembly enacted three bills addressing water use and 
administration. House Bill 1177 provides for local involvement in intrastate water issues, Senate 
Bill 133 amends the definition of abandonment to protect those who elect to participate in water 
conservation programs, and House Bill 1039 removes the drought declaration requirement for 
water loans to the Colorado Water Conservation Board. 

House Bill 1177. H.B. 1177, The Colorado Water for the 21st Century Act, commonly 
known as the Interbasin Compact Committee Act, seeks to provide Colorado water users a 
means of resolving potential conflicts among themselves through a statewide Interbasin Compact 
Committee that addresses issues identified in local roundtables throughout Colorado. The act 
creates nine basin roundtables, one in each of Colorado's water basins, one for metro Denver, 



and one for the North Platte region. It empowers each roundtable to establish bylaws, operating 
procedures, goals, and objectives, and instructs each to (1) develop a basin-wide consumptive 
and nonconsumptive water supply needs assessment, (2) conduct an analysis of available 
unappropriated waters within the basin, and (3) propose projects or methods for meeting those 
needs and utilizing those unappropriated waters. House Bill 1177 sets forth roundtable 
membership criteria and directs each roundtable group to seek the input and advice of local 
governments, water providers, and other interested parties in making its determinations 
regarding the basin's water use and water needs. The results of the basin roundtables will be 
forwarded to the Interbasin Compact Committee, which will both assist in the dialogue between 
basins and address issues of state concern. 

The Interbasin Compact Committee also created by this legislation is comprised of two 
representatives from each of Colorado's river basins, and six gubernatorial and two legislative 
appointees. The governor also appoints a director of compact negotiations who acts as the 
overseer of the Committee. This Interbasin Compact Committee is intended to act as a 
facilitating body for "compact" negotiations between Colorado's water basins. It will set the 
framework and foundational principles for the negotiating processes, and will guide negotiations 
between basin roundtables. In addition to managing agreements between basin roundtables and 
statewide matters, the Interbasin Compact Committee is also responsible for developing a public 
education, participation, and outreach workgroup to inform and involve the public in the 
Committee's activities. 

Senate Bill 133. S.B. 133 amended the statutory definition of abandonment to shield water 
users that participate in water conservation programs from potential abandonment claims. Colo. 
Rev. Stat. '37-92-103(2). The definition for "abandonment of a water right" now includes the 
following: 
 

Any period of nonuse of any portion of a water right shall be tolled, and no intent to 
discontinue permanent use shall be found for purposes of determining an abandonment of 
water right for the duration that: 
(a) The land on which the water right has been historically applied is enrolled under a 
federal land conservation program; or 
(b) The nonuse of water right is a result of participation in: 

(I) A water conservation program approved by a state agency, a water conservation 
district, or a water conservancy district; 

(II) A water conservation program established through formal written action or 
ordinance by a municipality or its municipal water supplier; 

(III) An approved land fallowing program as provided by law in order to conserve 
water; or 

(IV) A water banking program as provided by law. 
 

House Bill 1039. In Colorado, only the Colorado Water Conservation Board (CWCB) is 
authorized to hold instream flow water rights. As originally enacted, Colo. Rev. Stat. '37-83-105 
allowed agricultural water right owners to loan their water rightsto the CWCB during drought 
emergencies for instream flow purposes. By enacting House Bill 1039, the General Assembly 
amended this statutory provision by eliminating the requirement that an emergency drought be 
declared before such loans may be made. As amended, the statute does not restrict the times 
during which agricultural water right owners may loan their water rights to the CWCB for 



instream flow purposes. H.B. 1039 also added to the statute a paragraph restricting such loans to 
three years within a 10-year period and a paragraph authorizing other water users to file 
comments with the State Engineer concerning potential injury due to the loan of an agricultural 
water right. 
 
 
KANSAS -- John C. Peck and Leland Rolfs, Reporters 
 
Water Banking Regulations Promulgated 

Water banking now exists in Kansas. The 2001 session of the Kansas legislature enacted a 
law to authorize the creation of water banks in Kansas. Kan. Stat. Ann. ''82a-761 through -773. 
Recently, the Division of Water Resources (DWR) promulgated detailed regulations to fill in the 
gaps in the legislation. These regulations are found at Kan. Admin. Regs. ''5-17-1 et seq. In late 
June 2005 the Chief Engineer approved the charter of the Central Kansas Water Bank 
Association located in south central Kansas, which has the same boundaries as the Big Bend 
Groundwater Management District No. 5. 

The general idea of the water banking act is that the holder of a "bankable" water right may 
deposit the water right in a water bank under a contract with the bank. It is bankable if it is in 
good standing, in compliance with the law and its own conditions and limitations, and not 
subject to abandonment. The deposit is made for up to five years. The bank in turn may lease 
water from the water right within the bank boundary and within the hydrologic unit from which 
the water right is deposited. The bank may establish "safe deposit accounts where a holder of a 
water right may place unused water from the water right for future withdrawal" by the holder of 
the water right. Kan. Stat. Ann. '82a-763(c). 

The water banking statutes contain a number of definitions including "bank boundary," 
"bank charter," "bankable water right," "deposit," "hydrologic unit," "safe deposit account," and 
"water bank." To these definitions the regulations add nine new terms including "good standing," 
"severely depleted aquifer," and "water conservation practices." The new regulations contain 
details on making application to deposit water in a water bank, contracting to deposit a water 
right, contracting to lease water from water banks, contracting to deposit water in a safe deposit 
account, and depositing water in such a safe deposit account. Other subjects included in the new 
regulations include term permits to exercise leases of water or withdrawal of water from safe 
deposit accounts, annual reports of banks, priority of use of water rights, waste of water, and 
water flowmeters. 
 
Wichita Aquifer Storage and Recovery Project Moves Forward 

Wichita is located in south central Kansas, just south of the Equus Beds aquifer. In the 1930s 
Wichita established wells in the Equus Beds for municipal use. Running through the Equus Beds 
area is the Little Arkansas River, which joins the Arkansas River in Wichita. 

To supplement Wichita's water supply, Wichita is constructing an aquifer storage and 
recovery (ASR) project. Besides providing water for Wichita, the project will provide a 
hydraulic barrier to impede the migration of a large salt water plume moving toward the Wichita 
well field. The concept behind the ASR project is that flood and other higher-than-normal-flow 
water seeps down into the banks of the Little Arkansas River, is held there, and can be 
withdrawn for recharge into the deeper Equus Beds aquifer. The plan is to refill the depleting 
aquifer with this flood water pumped from both surface water and bank storage water. 



A demonstration project from 1995 to 2004 showed that constructing a full scale ASR 
project may be feasible. DWR worked with the Equus Beds Groundwater Management District 
No. 2 and the City of Wichita to promulgate new regulations designed explicitly for "aquifer 
storage and recovery permitting." Kan. Admin. Regs. ''5-12-1 et seq. Each applicant for an 
ASR project must file applications for two types of appropriation permits--one to divert water 
either directly from the river or from bank storage, and the other to divert water from the 
groundwater aquifer for its ultimate use. The approval of the project and the applications is 
contingent on the City of Wichita providing various data and analyses as the project is 
constructed and operated, culminating in a comprehensive review in four years to determine 
whether the project can continue and, if so, what, if any, new conditions are necessary to prevent 
impairment and protect the public interest. 

In applying for the first permit to divert water from the river or from bank storage, the 
applicant must describe the volumetric area in which the water will be stored. The bottom of the 
basin storage area is the lowest level that has occurred within 10 years of the application; the top 
would be the elevation representing the maximum storage potential, i.e., the predevelopment 
water table elevation. The applicant must also include a methodology of accounting for the water 
stored on an annual basis to enable "recharge credits" to be calculated. The regulation requires an 
accounting system that sets up a "water balance" for the water entering and leaving the storage 
area. Kan. Admin. Reg. '5-12-2. 

Wichita's ASR project covers four phases to be completed in the year 2015. Phase I is 
scheduled for completion in 2007. At a public hearing held by DWR in December 2004 to 
consider Wichita's Phase I permit applications, the public expressed a few concerns about 
groundwater quality, downstream water right holders, and downstream riparian owners. In the 
summer of 2005, DWR approved the applications with conditions that attempt to address the 
concerns expressed at the hearing. 

Note: Some of the information in this report is also found in the Water Law chapters of 
the Kansas Annual Survey of the Law, 2001 through 2005, published by the Kansas Bar 
Association. 
 
 
NEVADA -- Douglas L. Grant, Reporter 
 
Notice of Permit Cancellation Not Required When Water Rights Transfer is Not Reported 

Department of Conservation & Natural Resources v. Foley, 109 P.3d 760 (Nev. 2005), was a 
suit to enjoin the State Engineer from canceling a permit to appropriate groundwater for failure 
to submit proof of beneficial use. Baal obtained the permit in 1990 to supply a tract that he 
subdivided into four lots. Later Baal sold two of the lots to the Foleys, one in 1994 and the other 
in 1996. Neither Baal nor the Foleys reported the sales to the State Engineer. In 1995, the State 
Engineer notified Baal that the permit would be canceled unless proof of beneficial use were 
submitted within 30 days. Despite obtaining several extensions of time, Baal never submitted the 
necessary proof, and the State Engineer canceled the permit in 1999. The Foleys never received 
any notice from the State Engineer prior to the permit cancellation. 

The Nevada Supreme Court decided that the State Engineer had no obligation to notify the 
Foleys before canceling the permit. In 1995, the Nevada Legislature amended the water code (1) 
to require transferees of water permits or water rights to file a report of their transfers with the 
State Engineer and (2) to provide that the State Engineer could consider only persons mentioned 



in a report of transfer as interested parties to water permits. Based on these provisions, the court 
held that the Foleys had no right to notice arising from their unreported 1996 lot purchase. Cf. 
Green v. Wheeler, 458 P.2d 938 (Or. 1969) (state engineer has no duty to search for unknown 
permit transferees who were obligated by statute to report their transfers to him but failed to do 
so; if they did not receive notice of pending permit cancellation, that was their own fault). 

The court also held that the Foleys had no right to notice of pending cancellation arising from 
their 1994 lot purchase. The court said that even before the water code was amended in 1995, the 
State Engineer had no duty to give notice to a transferee not known to him, and furthermore he 
had no duty to search county recorders' offices to discover water permit or water right transfers 
recorded there. 

Curiously, however, after announcing a seemingly unqualified rule that the State Engineer 
has no duty to search county recorders' offices for pre-1995 transfers, the court added: 
 

Moreover, the permit application remained in Baal's name during all relevant time 
periods, and Baal sought extensions to file the proof of beneficial use even after the first 
lot was conveyed to the Foleys in 1994. These factors underscore the propriety of the 
permit cancellation in this instance--with notice to Baal rather than the Foleys. 

 
109 P.3d at 763 (emphasis added). Hypothetically, what if the 1995 notice of pending 
cancellation that the State Engineer sent to Baal had been returned unclaimed? Then would the 
State Engineer have had a duty to search the local county recorder's office for a transfer recorded 
there? One might argue that while it would be too burdensome to require the State Engineer 
routinely to search county recorders' offices throughout the state to discover transfers, it would 
not be too much to require a recorder's office search in limited situations, such as the 
hypothetical one, that should make him wonder if a transfer occurred. However, the argument 
likely would fail. The court noted that prior to the 1995 amendment of the water code, personnel 
from the State Engineer's office "routinely performed a degree of title work [in recorders' offices] 
in connection with water rights applications and cancellations," and one reason the Legislature 
amended the water code in 1995 regarding water permit and water right transfers was that the 
State Engineer's "employees were not necessarily experts in title disputes." Id. at 762. 

Finally, the Nevada Supreme Court denied the Foleys--and Foster, who purchased one of the 
two Foley lots in 2001--equitable relief from permit cancellation. The court noted in passing, 
however, that the Fosters and Foleys might obtain partial relief administratively under State 
Engineer Order 1054, which provides: "Applications filed for the purpose of reinstating a permit 
that has been cancelled and where some use has been made of the water will be processed 
according to [the water code], but only for the uses that are existing." 
 
 
NEW MEXICO -- Tim De Young, Reporter 
 
Tenth Circuit Refuses to Find Federal Preemption of State Laws Protecting Water Utility 
Service Areas 

On July 28, 2005, the Tenth Circuit Court of Appeals rejected an attempt by a federally 
funded mutual domestic water association to provide water services to customers living within 
the preexisting service area of a state regulated public water utility. Moongate Water Co. v. 
Dona Ana Mutual Domestic Water Consumers Ass'n, 420 F.3d 1082 (10th Cir. 2005). The 



court's decision addresses a fundamental conflict between federal and state laws governing the 
provision of water service in developing areas. 

Under the federal Consolidated Farm and Rural Development Act, 7 U.S.C. ''1921-2009n, 
administered by the Rural Utility Service (RUS), nonprofit water associations may borrow 
federal funds for "the conservation, development, use, and control of water . . . primarily serving 
. . . rural residents." Section 1926(b) of this act restricts other water utilities from competing with 
the RUS-funded water associations. Under New Mexico public utility law, a regulated public 
water utility similarly receives protection from competition within the utility's designated service 
area. To resolve conflicts between competing providers, courts have held that local or state laws 
protecting water utilities are preempted by 7 U.S.C. '1926(b). Pittsburg County Rural Water 
District No. 7 v. City of McAlester, 358 F.3d 694 (10th Cir. 2004). In contrast, the Moongate 
court held in favor of the state regulated public utility on the basis that section 1926 protections 
did not apply to the particular facts of the case. 

Moongate Water Company, Inc. was organized under the New Mexico Public Utilities Act, 
N.M. Stat. Ann. ''62-1-1 et seq. Dona Ana Mutual Domestic Water Association is a nonprofit 
association formed under the New Mexico Sanitary Projects Act, N.M. Stat. Ann. ''3-29-1 
through 3-29-20. Dona Ana is indebted to the RUS and therefore should be entitled to section 
1926(b) protections. These two water service providers disputed the right to serve customers 
within a roughly 10-mile square area northeast of Las Cruces, New Mexico (the Disputed Area). 
In the mid-1980s, after Dona Ana refused to provide service to the Disputed Area, Moongate 
obtained approval from the New Mexico Public Regulation Commission (PRC) to provide such 
services. Moongate subsequently provided service to approximately 1,000 customers in the 
Disputed Area. In 2002, Dona Ana asserted its right to oust Moongate and serve customers 
within the Disputed Area. 

Moongate responded by seeking declaratory relief in federal district court to the effect that 
"the provisions of 7 U.S.C. '1926(b) do not apply to Dona Ana regarding service by Moongate 
to persons either on their system or in the area of their system." 420 F.3d at 1085. Dona Ana 
counterclaimed, seeking a declaration that Moongate's sale of water within Dona Ana's service 
area violated section 1926(b). Dona Ana also sought money damages, a permanent injunction 
restraining Moongate from providing services within Dona Ana's service area, an order 
compelling Moongate to transfer its customers to Dona Ana, and forfeiture of Moongate's water 
lines to Dona Ana. Six months later, Moongate filed a complaint with the PRC seeking a 
declaration that the Disputed Area was part of its service area and that extension of Dona Ana's 
facilities into the Disputed Area would be unnecessarily duplicative and wasteful, and asking for 
an order preventing Dona Ana from extending its lines into the Disputed Areas. 

The federal district court entered summary judgment for Moongate, concluding that Dona 
Ana was not entitled to section 1926(b) protection because it had not made service available in 
the Disputed Area prior to Moongate's extension of services. Dona Ana appealed. While its 
appeal was pending, the PRC ruled that under New Mexico law Dona Ana did not currently have 
the legal right to serve the Disputed Area. (Dona Ana had removed the PRC action to federal 
court but the district court remanded it back to the PRC.) Moreover, the PRC held that Moongate 
had the right and duty to serve all land in the Disputed Area without interference from Dona 
Ana. After reviewing this record, the Tenth Circuit upheld the district court's grant of summary 
judgment to Moongate, but only in part. The court agreed that Dona Ana was not eligible for 
protection under section 1926(b) because it had no current customers in the Disputed Area and 
failed to show that any customer had requested service. Because Dona Ana had no vested right 



to provide service in the Disputed Area, the PRC order was not preempted by section 1926(b). 
The court also held that whether Dona Ana can acquire such rights in the future had been 
rendered moot by the PRC order. The court accordingly vacated the remainder of the judgment 
and remanded the rest of the case with instructions to dismiss the case as moot. 

The Moongate decision appears to be good news for those concerned about the federal 
preemption of state and local laws governing water service. The decision suggests that mutual 
domestics not only must be willing and able to provide services within a reasonable time, they 
also must show that customers have requested services and that no other services are readily 
available. When a regulated utility such as Moongate already provides service in a particular 
area, the courts are unlikely to allow mutual domestics to use section 1926(b) as a sword to 
prevent the combination of such services. 
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COLORADO SUPREME COURT
CLARIFIES PROTECTION FOR

INSTREAM FLOW WATER RIGHTS
(William A. Paddock, Colorado Reporter)

Colorado Water Conservation Board v. City of Central, 125
P.3d 424 (Colo. 2005), pitted the increasing water demands of the
City of Central (Central City), a mining town turned gambling
resort, against downstream instream flow water rights, in a dispute
over the legal protection to be afforded to instream flow water
rights under a plan for augmentation. Pursuant to Colo. Rev. Stat.
§ 37-92-102(3), the Colorado Water Conservation Board (the
Board) is vested with the exclusive authority, on behalf of the
people of the State of Colorado, to appropriate such waters of
natural streams and lakes as the Board determines may be re-
quired for minimum stream flows (or for natural surface water
levels or volumes for natural lakes) to preserve the natural en-
vironment to a reasonable degree. Since 1973, the Board has been
diligent in the appropriation and adjudication of instream flow
water rights on stream systems throughout the State of Colorado.
In 1987, it appropriated an instream flow water right for 1.5 c.f.s.
on North Clear Creek, from its confluence with Pine Gulch as the
upstream terminus to its confluence with Chase Gulch as the
downstream terminus.

A number of years later Central City filed four water rights
applications, one of which included an application for change in
use of downstream senior water rights in the Farmer’s High Line
Canal and Wanamaker Ditch, approval of a plan for augmen-
tation, and adjudication of appropriative rights of substitution and
exchange on North Clear Creek and its tributaries. Some of the
water rights Central City sought to divert out of priority pursuant
to the plan for augmentation are senior in priority to the Board’s
downstream instream flow water right, but junior to many water
rights located further downstream. The net effect of the augmen-
tation plan would be to permit Central City to increase its up-
stream diversions, reducing the amount of water available to the
Board’s instream flow water right. Accordingly, the Board filed
a statement of opposition to protect its instream flow water right
on North Clear Creek.

At trial, Central City claimed that when a downstream call
senior to both Central City’s rights and the instream flow water
right was in effect, the City would augment its out-of-priority
diversions downstream from the instream flow water right, and
upstream of the calling downstream senior. In essence, the City’s
argument was that it only had to protect the downstream senior
water right, not the intervening out-of-priority instream flow water
right.

continued on page 2

COURT OF FEDERAL CLAIMS HOLDS
THAT TERMINATION OF WATER
DELIVERIES DOES NOT RESULT

IN A “TAKING”
(George A. Gould, Editor)

Klamath Irrigation District v. United States, 67 Fed. Cl. 504
(2005), interlocutory appeal denied, 69 Fed. Cl. 160 (2005),
represents yet another judicial effort to define the circumstances
in which government regulation of water rights does or does not
constitute a “taking” of property under the Fifth Amendment of
the U.S. Constitution. The case was brought by various private
parties and irrigation districts in the Klamath River Basin in
Oregon and California that receive water from the Klamath Pro-
ject, operated by the U.S. Bureau of Reclamation. The case re-
sulted from the temporary termination of water deliveries to the
plaintiffs in 2001 to ensure that project operations did not jeo-
pardize the continued existence of listed species under the En-
dangered Species Act (ESA). After an aborted attempt to obtain
injunctive relief in U.S. District Court, the plaintiffs filed suit in
the Court of Federal Claims, seeking compensation for water
rights allegedly “taken” by the termination of deliveries. A claim
for damages for breach of contract was added later. The current
decision resulted from a motion for summary judgment on the
takings claim.

The court began its analysis by observing that to prevail on
the takings claim the plaintiffs must establish property interests in
the waters of the Klamath Basin. The court then addressed the
assertion that the plaintiffs had such property interests under
section 8 of the Reclamation Act of 1902, 43 U.S.C. § 383. The
plaintiffs argued that because they own irrigated lands to which
reclamation water is made “appurtenant” by section 8, that section
confers on them a property interest in water. The court rejected
this interpretation, concluding that state law, not the Reclamation
Act, determines property interests in water. The court said that to
rule in the plaintiffs’ favor on the issue, it would have to “defen-
strate” (throw out the window) 70 years of decisions in the Su-
preme Court and elsewhere consistently construing the Recla-
mation Act as deferring to state law in determining who has
interests in reclamation water, “contraindications” in the Ickes line
of cases (Ickes v. Fox, 300 U.S. 82 (1937), Nebraska v. Wyoming,
325 U.S. 589 (1945), and Nevada v. United States, 463 U.S. 110
(1983)) heavily relied on by the plaintiffs, and a wealth of legis-
lative history, and be prepared “to flip the statute onto its head.”
67 Fed. Cl. at 522.

continued on page 3
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INSTREAM FLOW WATER RIGHTS
(continued from page 1)

The City’s legal argument was based on the second sentence
of Colo. Rev. Stat. § 37-92-305(8), which provides:

A plan for augmentation shall be sufficient to permit
the continuation of diversions when curtailment would
otherwise be required to meet a valid senior call for
water, to the extent that the applicant shall provide re-
placement water necessary to meet the lawful require-
ments of a senior diverter at the time and location and to
the extent of the senior would be deprived of his or her
lawful entitlement by the applicant’s diversion (emphasis
added).

Thus, the City claimed that to be lawful, its plan for augmentation
was only required to provide replacement water necessary to meet
the lawful requirements of a downstream senior diverter. Since the
Board’s instream flow water right was not a downstream senior,
the City argued that it did not need to replace depletions that
reduced the flow of water available to the Board’s instream flow
water right.

The Board, on the other hand, argued that the City’s plan for
augmentation must include terms and conditions to protect the
Board’s instream flow water right against injuries caused by all
out-of-priority diversions that diminished the flow available to
satisfy the instream flow water right, including diversions made on
water rights senior to the instream flow right, but junior to the
downstream call. The Board argued that the out-of-priority di-
versions by water rights senior to the instream flow are still out-
of-priority diversions and have no decreed priority. The Board
contended that those diversions had to be augmented so as to
prevent injury to any vested water rights, including its instream
flow water right. In addition, the Board contended that Central
City is not entitled to change stream conditions to the detriment of
junior appropriators by means of water rights that, absent the plan
for augmentation, would be curtailed. The water judge agreed
with Central City and entered a decree approving the plan for
augmentation without terms or conditions to protect the Board’s
instream flow water right at times when Central City was making
out-of-priority diversions under its upstream senior water rights
and replacing those depletions below the instream flow reach. The
Board appealed.

The supreme court’s opinion first provided a detailed back-
ground on Central City’s water rights applications, the pro-
ceedings before the trial court, and the factual claims concerning
injury or the absence thereof made by the Board and Central City.
After this review, the court described the crux of the issue as the
meaning of the injury standard for augmentation plans set forth in
Colo. Rev. Stat. § 37-92-305. In order to resolve the legal
question of whether the Board’s instream flow water right was
entitled to protection, the court first discussed basic principles of
Colorado water law and the Water Right Determination and
Administration Act of 1969, Colo. Rev. Stat. §§ 37-92-101 to
-602.

Central to the court’s analysis was its view of the role and
significance of the adjudication of a water right. It stated that
adjudication is essential to protecting a water right, and that a
decreed junior water right is entitled to maintenance of stream
conditions existing at the time of its appropriation. The court also
acknowledged the corresponding right to change an existing water
right to new uses and the important role that a plan for augmen-

tation may play in that process. The court was careful, however,
to point out that plans for augmentation operate outside of the
priority system and therefore operate “out-of-priority.” The court
then turned its attention to the injury standard of Colo. Rev. Stat.
§ 37-92-305.

The court pointed out that section 305 contains a number of
subsections addressing the injury standard for both changes of
water rights and plans for augmentation, including the following:

(3) A change of water right or plan for augmentation,
including water exchange project, shall be approved if
such change or plan will not injuriously affect the owner
of or persons entitled to use water under a vested water
right or a decreed conditional water right. . . .
(4) Terms and conditions to prevent injury as specified
in subsection (3) of this section may include:
(a) A limitation on the use of the water which is subject
to the change, taking into consideration the historic use
and the flexibility required by annual climatic differ-
ences;
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(b) The relinquishment of part of the decree for which
the change is sought or the relinquishment of other de-
crees owned by the applicant which are used by the
applicant in conjunction with the decree for which the
change has been requested, if necessary to prevent an
enlargement upon the historic use or diminution of
return flow to the detriment of other appropriators;
. . . .
(d) Such other conditions as may be necessary to protect
the vested rights of others.

Colo. Rev. Stat. § 37-92-305(3) & (4) (emphasis added).
The court also pointed out that section 305(8) contains pro-

visions, in addition to those relied upon by Central City, that
require the water judge to consider injury to “any owner of . . . a
vested water right” and require the state engineer to curtail out-of-
priority diversions that deplete stream flows and are not replaced
so as to prevent injury to vested rights. The court concluded that
the language in section 37-92-305(8) regarding augmentation
plans required the protection of both junior and senior vested
water rights.

The court also found it necessary to discuss the nature of an
instream flow water right and the purpose of Colorado’s instream
flow program. One of the tenets of that program was to correlate
the activities of mankind with some reasonable preservation of the
natural environment. The court said that the General Assembly
had chosen to accomplish this by empowering the Board to ap-
propriate instream flow and minimal minimum lake levels with
priority dates that are subject to the priority system. It pointed out
that an adjudicated instream flow or lake level recognizes a
property right vested in the Board on behalf of the people of the
State of Colorado. Recognizing the fact that most instream flow
water rights have relatively junior priorities, the court pointed out
that the value of an instream flow water right’s priority does not,
however, derive primarily from its place in the hierarchy (priority)
of users who have rights to water from the same source. Rather,
the court held that the General Assembly envisioned that the
instream flow program would attain, in a reasonable measure, its
goal of preserving the natural environment by ensuring that cer-
tain stream reaches would not be further depleted without condi-
tions to protect against such injury. The court went on to conclude
that the General Assembly envisioned that the primary value of
instream flow rights would derive from a basic tenet of Colorado
water law, namely the right to preserve the stream conditions
existing at the time of the appropriation. To effectuate the General
Assembly’s purpose of preserving the environment through mini-
mum stream flows, the court held that the Board is entitled to
necessary protective terms and conditions in a decree approving
a plan for augmentation to prevent injury to junior instream flow
water rights.

Based on its analysis, the court held that the junior instream
flow water right may resist all proposed changes in time, place, or
use of water that in any way materially injure or adversely affect
the decreed minimum flow.

Because the water court’s determination was based on its
interpretation of Colo. Rev. Stat. § 37-92-305(8) and there had

been no factual determination whether Central City’s augmen-
tation plan would in fact cause injury to the Board’s instream flow
water right, the supreme court remanded the case to the water
court for further determinations on the question of actual injury
and terms or conditions necessary to prevent any such injury.

The court’s opinion gives substantial protection to instream
water rights. It acknowledges, in effect, that such water rights are
in priority so long as there is a physical water supply in the stream
reach of the right. Thus, the fact that the instream flow water right
may be out-of-priority as against downstream senior water rights,
does not mean it is also out-of-priority in the sense that diminu-
tions in stream flow will not result in legal injury to it. Instead, the
nature of the right appears to be such that it can, in effect, ride on
top of the downstream senior water rights to obtain a supply of
water despite its junior priority, and it may prevent any new
upstream depletion that would reduce the stream flow below the
minimum instream quantity decreed, whether such changes result
from changes of water rights, augmentation plans, exchanges, or
other new water supply arrangements. While some observers
predict that this decision will hinder the ability to maximize the
use of water, since the Board’s minimum stream flows are typi-
cally for fairly modest quantities of water, it seem possible that it
may only bite hard in areas where, like Central City, there is very
little water to begin with.

TERMINATION OF WATER DELIVERIES
(continued from page 1)

Having concluded that the Reclamation Act confers no prop-
erty interest in the plaintiffs, the court turned its attention to state
law. The court concluded that pursuant to Oregon legislation, the
United States in 1905 obtained rights to the unappropriated water
of the Klamath Basin. The court observed that individual plaintiffs
might hold rights to water appropriated before 1905 or water
rights obtained from the United States after 1905. The United
States asserted that it had acquired all pre-1905 rights and in-
tegrated them into the project. The plaintiffs did not seriously
contest this claim, but some of them argued that they had ex-
changed their pre-1905 rights for perpetual rights to Klamath
Project water, resulting in beneficial interests in the water. The
court said that these exchanges appeared to have taken the form
of a series of post-1905 contracts and any property interests still
existing were derived from the commitments made by the United
States in the contracts.

After an extensive review of post-1905 transactions, the court
placed the plaintiffs’ interests in Klamath Project water into five
categories. The first three categories all involved claims based on
contracts with the United States. Although the court acknowl-
edged that rights against the United States arising out of a contract
are protected by the Fifth Amendment, the court noted that takings
claims derived from alleged interference with contract rights are
usually rejected. Two rationales have been advanced for this
result. Under one rationale, because the government acts in its
“commercial or proprietary capacity” rather than its “sovereign
capacity” in entering contracts, remedies arise from the contracts
themselves, rather than from the protection of private property
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rights. See Hughes Communications Galaxy, Inc. v. United States,
271 F.3d 1060 (Fed. Cir. 2001). Under the other rationale, the
availability of contract remedies is sufficient to vitiate a takings
claim, even if it is ultimately determined that no breach of con-
tract occurred. See United States v. Winstar Corp., 518 U.S. 839
(1996) and Castle v. United States, 301 F.3d 1328 (Fed. Cir.
2002). Finding that the United States acted in its proprietary
capacity in entering into the Klamath contracts and that the plain-
tiffs retained the full range of remedies with which to vindicate
their contract rights, the court rejected the takings remedy. As to
the individual irrigators, the court held that they are third-party
beneficaries of the contracts between the United States and the
various irrigation districts, and thus their claims sound in contract,
not in takings.

Because briefing on breach of contract claims had been
stayed, the court held that the issue must await another day.
Nevertheless, the court offered several observations. First, it noted
that most of the plaintiffs’ interests in Klamath Project water are
not absolute, but are limited by language relieving the government
of liability for water shortages resulting from drought or other
causes. The court said that the plain language of these provisions
absolves the government from liability for all types of water
shortages, not just those resulting from hydrologic causes. The
court observed that other cases have construed similar clauses as
protecting the United States from damages based on enforcement
of the ESA, citing, among others, O’Neill v. United States, 50
F.3d 677 (9th Cir. 1995) and Rio Grande Silvery Minnow v. Keys,
333 F.3d 1109 (10th Cir. 2003).

Second, the court noted that the “sovereign acts doctrine”
might also protect the United States. According to the court, this
doctrine shields the government from contract liability based on
its public and general acts as a sovereign. The court said that an
act of government will be considered sovereign so long as its
impact on a contract is merely incidental to the accomplishment
of a broader governmental objective. The court noted several
courts have concluded that enforcement of the ESA should be
viewed as sovereign acts which override the Bureau of Recla-
mation’s obligations to provide water under various contracts, but
concluded that the application of the doctrine to the contracts at
issue has not been adequately briefed. In a footnote, the court
observed that other cases have applied the “unmistakability doc-
trine” to Bureau contracts. 67 Fed. Cl. at 537 n.57. That doctrine
holds that sovereign power is an enduring presence that governs
all contracts and remains intact unless surrendered in unmis-
takable terms.

Finally, with regard to the contracts issues, the court dis-
cussed its decision in Tulare Lake Basin Water Storage District
v. United States, 49 Fed. Cl. 313 (2001). In that case, the court
ruled that restrictions on water use required by the ESA resulted
in a “physical taking” of contractual water rights. The Klamath
court said “with all due respect, Tulare appears to be wrong on
some counts, incomplete in others and, distinguishable, at all
events.” 67 Fed. Cl. at 538. Specifically, the court faulted Tulare
because it treated the contract rights as absolute and failed to
consider possible limitations for water shortages based on prior
contracts, prior appropriations, or other state law principles. The
court noted that Tulare failed to examine agreements between the
United States and the State of California creating a coordinated
pumping system to see if they limited the plaintiffs’ rights. Also
the court faulted Tulare’s refusal to consider whether the plain-
tiff’s claimed uses of water violated accepted state doctrines. As
a result, the court said Tulare awarded compensation for interests
that may well not exist under state law. Also, the court noted that

Tulare did not consider a breach of contract analysis because it
did not view the parties as third-party beneficiaries of contracts
with the United States, and thus, never considered application of
the sovereign acts and unmistakability doctrines.

Turning to the non-contract based claims, the court concluded
that such claims were dependent on water rights, if any, that are
junior to the rights of the United States. As such, the court con-
cluded that they give rise to no interest that could have been taken
or infringed by the failure of the Bureau to deliver water in 2001.

The decision is somewhat surprising. In tone, analysis, and
result, it presents a marked contrast to the Tulare decision by the
same court only four years earlier. At the very least, the present
decision suggests that irrigators and others who find water de-
liveries curtailed because of the application of federal environ-
mental statutes may find it more difficult to obtain compensation
from the United States than once thought.

ALASKA
(Thomas E. Meacham, Reporter)

SUPREM E COURT DECIDES SUBM ERGED LAND TITLE ISSUE
IN ALASKAN NATIONAL PARK

In June 2005, the U.S. Supreme Court handed down its
decision in Alaska v. United States, 125 S. Ct. 2137 (2005). This
litigation determined that the United States owns the tide and
submerged lands within Glacier Bay National Park under the
Submerged Lands Act, 43 U.S.C. §§ 1301-1315; the Convention
on the Territorial Sea and the Contiguous Zone, 15 U.S.T. 1607
(Apr. 29, 1958); and the Alaska Statehood Act (48 U.S.C. note
prec. § 21).

A majority of the Court, in an opinion written by Justice
Kennedy, held that the United States had effectively preserved
federal title to the submerged lands in question, notwithstanding
the enactment of the Alaska Statehood Act in 1958, because the
lands and waters of Glacier Bay lay within an existing national
monument at the time of statehood. Further, the state had failed to
prove that the Bay and its related archipelago were either “inland
waters” or a “juridical bay” through a continuous exercise of state
sovereign authority, which might otherwise have permitted rec-
ognition of a claim of state title. Dissenting was Justice Scalia,
joined by Chief Justice Rehnquist and Justice Thomas.

ARIZONA
(Margaret R. Gallogly, Reporter)

REASONABLE USE DOCTRINE PROTECTS LANDOW NER
FROM  NEGLIGENCE AND NUISANCE CLAIM S UNDER
ARIZONA COM M ON LAW

The Ninth Circuit Court of Appeals recently held that, under
Arizona common law, a landowner pumping groundwater for a
beneficial purpose is not subject to liability to a neighbor based on
negligence or nuisance claims. Brady v. Abbott Laboratories, 433
F.3d 679 (9th Cir. 2005). In doing so, the court of appeals re-
versed a district court decision which held that Abbott Labora-
tories (Abbott) was liable for $618,766 in compensatory damages
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for injury caused to neighboring farmers (the Bradys), plus
$618,766 in punitive damages.

This matter arose out of Abbott’s desire to expand its fa-
cilities in Casa Grande, Arizona. In order to install a basement at
the facilities, Abbott needed to lower the groundwater table from
approximately 16 feet below land surface to approximately 32 feet
below land surface. Abbott obtained a dewatering permit from the
Arizona Department of Water Resources (ADWR) for that pur-
pose. It successfully pumped enough groundwater to lower the
water table to a depth of 32 feet below land surface. However,
Abbott pumped more water than was allowed under the ADWR
dewatering permit, and its pumping exceeded the temporal limits
of the permit. The volume of pumped water was such that it
exceeded the holding capacity of retaining ponds Abbott construc-
ted at its property. Abbott diverted some portion of the pumped
water into a ditch, and the groundwater subsequently flowed off
the Abbott property.

The Bradys owned land adjacent to the Abbott property.
Several hundred pecan trees were cultivated on the Brady prop-
erty. The trees relied on the shallow groundwater at the site for
water. Subsequent to the dewatering activities on the Abbott
property, the pecan trees died. The Bradys filed an action for
compensatory and punitive damages against Abbott, alleging
negligence and nuisance in its dewatering activities. The Bradys
expressly disclaimed any reliance on any statutory claim under the
Arizona Groundwater Code. 433 F.3d at 681 n.1. They did not
assert, for example, that pumping groundwater in excess of the
volume allowed under the dewatering permit was per se negligent.

The court of appeals analyzed this case under the common
law doctrine of reasonable use. That doctrine permits a landowner
to “capture as much groundwater as can reasonably be used upon
the overlying land and relieves the landowner from liability for a
resulting diminution of another landowner’s water supply.” In re
General Adjudication of All Rights to Use Water in Gila River
System & Source, 195 Ariz. 411, 415 n.3, 989 P.2d 739, 743 n.3
(1999), cert. denied, 530 U.S. 1250 (2000) (citations omitted).
The court found that Abbott withdrew the groundwater for the
purpose of expanding its facilities on its property and that such a
use was a permitted beneficial use under Arizona law. Therefore,
Abbott’s activities were protected by the reasonable use doctrine,
and Abbott was not liable for the death of the Bradys’ pecan trees.

In its decision, the court of appeals focused on the common
law and considered important whether the beneficial use of the
groundwater occurred on or off the Abbott property. The court
analyzed Arizona Supreme Court decisions in Bristor v. Cheatham,
75 Ariz. 227, 255 P.2d 173 (Ariz. 1953) and Farmers Investment
Co. v. Bettwy, 113 Ariz. 520, 558 P.2d 14 (Ariz. 1976) (FICO).
The court concluded that the purpose of the groundwater with-
drawals was to allow Abbott to expand its facilities on its prop-
erty. Thus, it was not significant whether or not the groundwater
withdrawn by Abbott was retained on the Abbott property or was
allowed to flow off that property, because the water was not
withdrawn to benefit land other than the Abbott property.

The court’s decision leaves the impression that the trans-
portation of groundwater for a beneficial use at off-site land may
subject the transporting party to liability under Bristor and FICO .
The court did not mention in its opinion Arizona statutes that
permit the transportation of groundwater in certain circumstances
without the payment of damages. These statutes greatly limit the
effect and application of the FICO case, in particular. For exam-
ple, Ariz. Rev. Stat. § 45-541(A) applies to locations within the
Active Management Areas (AMAs) of Arizona. From the dis-

cussion in the opinion, it is apparent that the Abbott and Brady
properties are located within an AMA. The statute states:

Groundwater which is withdrawn pursuant to a grand-
fathered right or a groundwater withdrawal permit or
from an exempt well may be transported without pay-
ment of damages within a sub-basin of an active man-
agement area, subject to limitations on the locations of
use in [certain statutory sections that are not applicable.]

Outside of AM As, the pertinent statute is Ariz. Rev. Stat.
§  45-544(A)(1). That statute allows the transportation of ground-
water within a subbasin without the payment of damages, and
allows the transportation of groundwater between subbasins,
subject to the payment of damages.

CALIFORNIA
(Ronald B. Robie, Reporter)

CALFED EIS RULED INADEQUATE

In In re Bay-Delta Programmatic Environmental Impact Re-
port Coordinated Proceedings, 34 Cal. Rptr. 3d 696, 133 Cal.
App. 4th 154 (Cal. Ct. App. 2005), the Court of Appeal, Third
Appellate District, found inadequate the joint state-federal program-
matic environmental impact statement (PEIS/R) for the CALFED
Program for long-term management of water resources in the San
Francisco Bay and Delta.

In a 125-page opinion, Justice Harry Hull, Jr., writing for an
unanimous court, thoroughly reviewed the history of water exports
in California, water quality and environmental problems in the
Sacramento-San Joaquin Delta, and the CALFED program.

The CALFED program was created in June 1994 by the state
and federal governments. It had three objectives: (1) to coordinate
activities in operating the federal Central Valley Project (CVP)
and the State Water Project (SWP) to meet environmental man-
dates; (2) to coordinate activities in establishing water-quality
standards; and (3) to develop a long-term strategy for managing
the Delta.

The principal problem with the PEIS/R, according to the
opinion, was CALFED’s failure to discuss a program alternative
that required reduced exports of water from the Delta. The SWP
and the CVP export several million acre feet of water from the
Delta to agricultural and urban users in Central and Southern
California. Supporters of CALFED argued that a reduced water
exports alternative was rejected as infeasible “in light of projected
population growth. . . .” 34 Cal. Rptr. 3d at 770. Although the
CALFED program includes significant water conservation and
increased water use efficiency, the PEIS/R found that these efforts
would not be enough to meet the needs of a state population
expected to increase from 30 to 49 million by 2020. The court
held that CALFED’s rejection of a reduced water exports alter-
native on the basis that it would not meet all of the program’s
goals was a false assumption. The court held that “the discussion
of alternatives shall focus on alternatives to the project or its
location which are capable of avoiding or substantially lessening
any significant effects of the project, even if these alternatives
would impede to some degree the attainment of project objectives,
or would be more costly.” Id. at 772.

The court said it was a “glaring defect” for the PEIS/R to be
based on the argument that people should follow the water, not
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vice versa. The court said that assuming certain population growth
“and then finding ways to provide water to that population
overlooked an alternative that would provide less water for
population growth leaving more for other beneficial uses.” Id. at
774. The court observed: “CALFED apparently assumed that the
California population would grow as projected regardless of the
availability of water and did not consider whether, if less water
was supplied, population growth would be affected accordingly,
leading to less demand.” Id.

The court commented that “An alternative with reduced ex-
ports of water may well be environmentally superior to one that
requires redirection of water from existing streams or construction
or expansion of water storage facilities.” Id. at 775.

In the PEIS/R CALFED merely listed potential future sources
of water and stated that the ultimate source determination would
be made later, deferring environmental analysis of the need to
provide water to the program. The court held that the PEIS/R was
inadequate in this respect. “Water is too important to receive such
cursory treatment.” Id. at 757 (quoting Santa Clarita Organi-
zation for Planning the Environment v. County of Los Angeles,
131 Cal. Rptr. 2d 186, 192, 106 Cal. App. 4th 715, 723 (Cal. Ct.
App. 2003)). While the court said that individual sources of water
need not be discussed, the PEIS/R must address the impact of
supplying water for the project.

Finally, the court found inadequate the PEIS/R’s considera-
tion of the Environmental Water Account (EWA). The EWA is
proposed as part of a water transfer program to bank excess water
when supplies are available. The court found the PEIS/R did not
have a complete description of the EWA and, accordingly, the
EWA was adopted without “any meaningful environmental re-
view.” 34 Cal. Rptr. 3d at 790.

The court rejected numerous other objections to the PEIS/R,
including many brought by agricultural interests, as well as many
procedural challenges. A number of parties have petitioned the
California Supreme Court for review of this decision. The peti-
tions are pending.

Editor’s Note: On January 25, 2006, the California Su-
preme Court granted review and superseded the opinion on
which the foregoing report was based. The case may not be
cited. See Cal. Ct. Rs. 976, 977, 979.

LAKE ARROW HEAD DIVERSIONS RESTRICTED

On January 13, 2006, the State Water Resources Control
Board ordered the Lake Arrowhead Community Services District
to stop taking water in excess of its 1905 appropriative rights and
imposed an administrative penalty of $112,000 for unauthorized
diversions. The penalty covered only one year but the excess
diversions began in 1981. The Board acted pursuant to Cal. Water
Code §§ 1052 & 1831.

Lake Arrowhead, located in the San Bernardino Mountains
in Southern California, is formed by a dam constructed in 1912
to provide water for cabins around the lake and for recreation.
The District has a firm right to 1,566 acre feet of consumptive
use withdrawals a year. It had attempted to convert some of its
recreational non-consumptive rights into domestic consumptive
rights but could not do so since the Mojave River Basin is fully
appropriated. Cal. Water Code § 1706. The unauthorized diver-
sions adversely impacted recreation at the lake and water right
holders in the basin.

Among the holdings of the Board was its rejection of the
argument that the Board waited too long to take enforcement

action. Since a new appropriation can only be pursued by com-
plying with the statutory procedure and since one may not obtain
a prescriptive right against the state, the Board rejected the claim.

In addition to a cease and desist order and the civil penalty,
the Board ordered the District to develop a plan to initially reduce
and subsequently cease the unauthorized diversion and consump-
tive use of stored water from Lake Arrowhead above the al-
lowable diversion and use amount of 1,566 acre feet per calendar
year.

NEVADA
(Douglas L. Grant, Reporter)

ORR DITCH DECREE INTERPRETED TO IM POSE UNUSUAL
LIM ITATION ON TRANSFER OF INDIAN RESERVED RIGHTS

In United States v. Truckee-Carson Irrigation District, 429
F.3d 902 (9th Cir. 2005), the Ninth Circuit considered the Nevada
State Engineer’s partial approval of a request by the Pyramid Lake
Paiute Tribe of Indians to temporarily transfer reserved water
rights. The State Engineer allowed the Tribe to change the place
and manner of use of specified quantities of water from the
irrigation of tribal lands to the preservation of tribal fishery by
allowing the water to remain undiverted in the Truckee River so
that it would flow into Pyramid Lake.

As previously reported in Vol. XXXVII, No. 2 (2004), of this
Newsletter, the federal district court for Nevada largely affirmed
the State Engineer’s transfer ruling. United States v. Orr Water
Ditch Co., 309 F. Supp. 2d 1245 (D. Nev. 2004). Although the
period of the temporary transfer expired before the Ninth Circuit
heard the appeal, the Ninth Circuit did not regard the matter as
moot because the Tribe intended to file virtually identical tem-
porary transfer applications in future years. The issue that occu-
pied the Ninth Circuit was the amount of water the Tribe could
transfer from irrigation to fishery habitat use.

The Orr Ditch Decree awarded the Tribe two reserved rights:
Claim No. 1 for diversion of up to 14,742 acre-feet (a.f.) per year
to irrigate 3,130 acres of tribal bottom lands and Claim No. 2 for
diversion of up to 15,344.55 a.f. per year to irrigate 2,745 acres
of tribal bench lands. The decree stated that transportation loss for
these rights was estimated to be 15%, and further stated that under
Claim No. 1 the Tribe could divert a maximum of 4.71 a.f. per
acre per year (4.71 a.f. x 3,130 acres = 14,742 a.f.) and could
apply to the land a maximum of 4.0 a.f. per acre per year.
Similarly, the decree stated that under Claim No. 2 the Tribe
could divert a maximum of 5.59 a.f. per acre per year (5.59 a.f. x
2,745 acres = 15,344.55 a.f.) and could apply to the land a
maximum of 4.1 a.f. per acre per year. With both reserved rights,
the difference between the amount for diversion and for appli-
cation to the land was attributable to the estimated loss in trans-
porting water from the point of diversion to the place of use.

The “general provisions” section of the Orr Ditch Decree
acknowledged that actual transportation losses might differ at
times from the estimated 15%. To deal with that possibility, the
“general provisions” section declared that the amounts allowed for
application to the land should control the amounts allowed for
diversion, and it added:

Whether more or less than the amount hereinbefore es-
timated for diversion from the stream by any ditch, the
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quantity of water diverted for irrigation shall in every
case be only such an amount as will supply to the land,
after actual transportation loss, the amount of water
allowed by this decree for application to the land and the
quantity needed for irrigation thereof.

429 F.3d at 906.
The Tribe applied to the State Engineer for permission to

transfer 9,941 a.f. of Claim No. 1 and all 15,344.55 a.f. of Claim
No. 2. The State Engineer approved transfer of 8,420 a.f. of Claim
No. 1 and 11,254.5 of Claim No. 2. In both instances, he allowed
the Tribe to transfer only the water allocated by the decree for
application to the tribal lands and denied transfer of the transpor-
tation-loss component. Applying the conventional no-injury limi-
tation on transfers in western water law, which was incorporated
into the Orr Ditch Decree, the State Engineer found that transfer
of the transportation-loss component would potentially reduce
upstream storage by junior appropriators and thereby injure them.

The federal district court found no proof of injury to other
appropriators, but it affirmed the State Engineer’s result on a
different ground. The district court ruled that the Orr Ditch De-
cree allowed transfer only of the water it allocated for application
to the land for irrigation plus the actual transportation loss for the
new in-stream use. (The latter was expected to be zero since the
Tribe would be putting the water to the new use beginning at the
old point of diversion.) The district court disallowed transfer of
transportation loss associated with the original irrigation use.

The Ninth Circuit agreed with the district court, giving two
reasons—one pragmatic and the other conceptual. The pragmatic
reason was that

if we were to agree with the Tribe that it is entitled to
transfer to in-stream use the water allocated to transpor-
tation loss for irrigation, we would have to direct the
State Engineer to make a year-by-year assessment of
how much water, under current weather and soil con-
ditions, would actually be lost if the Tribe used its water
right to irrigate its lands rather than to support its
fishery. Such a rule would be difficult to administer and
would create considerable uncertainty.

Id. at 907-08. The conceptual reason was that
because such a rule would require the State Engineer to
apply beneficial use principles in estimating the amount
of water that would reasonably be lost from year to year,
it would also be in tension with our general approach to
the Tribe’s [reserved] water rights under the Decree,
under which we do not subject the Tribe’s rights to any
beneficial use requirement.

Id. at 908. For these reasons, the Ninth Circuit concluded that it
was unlikely such a rule was contemplated by the Orr Ditch
Decree. The court held that no water allocated to transportation
loss for the original irrigation use could be transferred to the new
in-stream use if the new use in fact would have no transportation
loss. Id. at 909.

SOUTH DAKOTA
(John H. Davidson, Reporter)

EIGHTH CIRCUIT ADDRESSES M ISSOURI RIVER ISSUES

Earlier reports described an intense period of litigation over
the Missouri River, which resulted in 10 to 15 judicial decisions,
depending on how one is counting. See Vol. XXXVII, No. 3
(2004), Vol. XXXVI, No. 3 (2003), and Vol. XXXV, No. 2 (2002)
of this Newsletter. The legal and policy issues described there
continue into 2006, with most of the focus involving interpretation
of the Flood Control Act of 1944 (FCA), the Endangered Species
Act (ESA), and the Clean Water Act (CWA), all of which have
now been addressed by the Eighth Circuit Court of Appeals.

The CWA issue was pressed by the State of North Dakota,
which continues to assert that management of the Missouri River
by the Corps of Engineers must be in accord with water quality
standards (WQS) established by the state under requirements in
the CWA. 33 U.S.C. § 1313. North Dakota’s WQS established the
waters of Lake Sakakawea, a huge mainstem dam operated by the
Corps pursuant to the FCA, as cold water fish habitat requiring
that minimum reservoir levels be maintained at certain times of
the year. The Corps had refused to modify its operating plan for
2003 to comply with North Dakota’s demands. At issue are po-
tentially conflicting provisions of the CWA. On the one hand, the
statute provides that all federal agencies that are “engaged in any
activity resulting, or which may result, in the discharge or runoff
of pollutants, . . . shall be subject to, and comply with, all Federal,
State, interstate, and local requirements, . . . respecting the control
and abatement of water pollution in the same manner . . .” as any
other person. 33 U.S.C. § 1323(a)(2). On the other hand, the
CWA also states that it “shall not be construed as . . . (2) affecting
or impairing the authority of the Secretary of the Army . . . to
maintain navigation.” 33 U.S.C. § 1371(a).

The federal district court held that sovereign immunity ap-
plies because enforcement of the state WQS “might affect or
impair the authority of the Corps to maintain navigation.” In re
Operation of Missouri River System Litigation, 320 F. Supp. 2d
873, 877 (D. Minn. 2004). The Eighth Circuit affirmed, conclud-
ing that section 1371(a) of the CWA “[o]n its face . . . exempts the
Corps.” In re Operation of Missouri River System Litigation, 418
F.3d 915, 918 (8th Cir. 2005). In addition, the court concluded
that the Corps’s position supported a theory of implied pre-
emption in that state law stood “as an obstacle to the accomplish-
ment and execution of the full purposes and objectives of Con-
gress.” Id. at 919 (quoting Freightliner Corp. v. Myrick, 514 U.S.
280, 287 (1995)). North Dakota has filed a petition for writ of
certiorari on this question with the Supreme Court of the United
States. 74 U.S.L.W. 3309 (Nov. 22, 2005) (05-611).

On the second major interpretive issue, the degree of manage-
ment discretion available to the Corps under the FCA, the Eighth
Circuit also ruled in favor of the Corps. An earlier decision of the
Eighth Circuit, South Dakota v. Ubbelohde, 330 F.3d 1014 (8th
Cir. 2003), held that the Corps enjoyed discretion to balance com-
peting water use interests on the River. Describing the “balance of
interests” required under the FCA, the Ubbelohde decision con-
cluded that “[t]he dominant functions of the [FCA] were to avoid
flooding and to maintain downstream navigation,” while taking
into consideration “secondary uses of the River, including irri-
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gation, recreation, fish, and wildlife.” Id. at 1019-20. The un-
derlying relevant decision is ETSI Pipeline Project v. Missouri,
484 U.S. 495 (1988). In the subsequent case, downstream states
asserted that because the Corps’s newly proposed management
plan recognized a possibility for cancellation of a navigation
season under severe drought conditions, it violated a FCA duty to
maintain downstream navigation. The Eighth Circuit ruled that the
FCA “does not set forth what level of river flow or length of
navigation season is required to make navigation ‘dominant’ over
a ‘secondary’ interest,” In re Operation of Missouri River System
Litigation, 421 F.3d 618, 629 (8th Cir. 2005), and concluded that
a reviewing court need only satisfy itself that the Corps took each
of the competing interests into account. Thus, while the FCA
is sufficiently specific to support judicial review, “[a]rguments
based on the wisdom of the priorities established by the FCA must
be addressed by Congress.” Id. at 630. This issue is also the
subject of a petition for writ of certiorari. 74 U.S.L.W. 3308
(Nov. 22, 2005) (05-628).

The ESA issues emerged from a nearly 15-year effort by the
Corps to revise its management of the six mainstem dams on the
upper Missouri River. The U.S. Fish and Wildlife Service (FWS),
through three formal biological opinions (BiOps) under the ESA,
took the position that restoring some part of the River’s natural
hydrograph was necessary to avoid jeopardy to three listed
species. When the Corps declined to implement flow changes for
2003, environmental groups obtained a thorough and lengthy

preliminary injunction opinion in the D.C. District Court requiring
the Corps to implement the flow changes outlined in the 2000
BiOp. American Rivers v. U.S. Army Corps of Engineers, 271
F. Supp. 2d 230 (D.D.C. 2003). The Corps refused to comply with
the injunction but escaped sanction when the panel on multi-
district litigation transferred the case to the District of Minnesota.

In November 2003, the Corps again initiated consultation
with the FWS and sought permission to avoid any changes in the
hydrograph. In response, FWS replaced the science team that had
worked on the River for over a decade with a new team, headed
by a lawyer and a FWS regional director from the southwest. The
resulting amended BiOp reversed the long-standing position
requiring flow changes, while sustaining the finding of the 2001
BiOp that some restoration of the natural hydrology was necessary
to avoid jeopardy. The plaintiffs in the D.C. District Court action
renewed their ESA claim in the Minnesota district court, which
ruled that there was a “rational connection between the facts and
the choice made” and upheld the final determination. In re Opera-
tion of Missouri River System Litigation, 363 F. Supp. 2d 1145,
1160 (D. Minn. 2004). On appeal, the Eighth Circuit affirmed,
concluding that “evidence in the record adequately explains the
decision made by the FWS.” In re Operation of Missouri River
System Litigation, 421 F.3d 618, 634 (8th Cir. 2005). This matter
is also the subject of a petition for writ of certiorari. 74 U.S.L.W.
3324 (Nov. 29, 2005) (05-631).
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U.S. SUPREME COURT STRENGTHENS
AUTHORITY OF STATES TO IMPOSE
FLOW REQUIREMENTS IN FEDERAL

LICENSING PROCESSES
(George A. Gould, Editor)

In S.D. Warren Co. v. Maine Board of Environmental Pro-
tection , No. 04-1527, 2006 W L 1310684 (Me. May 15, 2006),
the U.S. Supreme Court, in an almost unanimous opinion, re-
affirmed the authority of the states to require instream flows as a
condition of federal hydropower licensing. The decision cannot
properly be called a “states rights” victory because it is dependent
on a provision of the federal Clean Water Act (CWA), 33 U.S.C.
§§ 1251-1376. Nevertheless, it is a significant victory for state
protection of instream values.

The case arose from relicensing under the Federal Power Act
(FPA), 16 U.S.C. §§ 791a-828c, by the Federal Energy Regula-
tory Commission (FERC) of hydroelectic dams on the Presumpscot
River in Maine. The dams owned by the petitioner, S.D. Warren
Co. (Warren), pass impounded water through a power canal and
a turbine, returning the water to the riverbed some distance below
the dams, thereby bypassing a section of the riverbed below. No-
tably, however, the hydropower operations do not result in the
addition of any pollutant as defined by the CWA.

Although the Federal Power Act seems to give the states a
substantial role with regard to the water rights of a licensee (see
§ 9(b), 16 U.S.C. § 802(b), and § 27, 16 U.S.C. § 821), in First
Iowa Hydro-Electric Cooperative v. Federal Power Commission,
328 U.S. 152 (1946), the Supreme Court emasculated these pro-
visions, holding that Congress had preempted the authority of the
states except for the determination of “proprietary”water rights;
i.e., the water rights of other parties under state law must be re-
spected, but if there is water that is lawfully available for the
project (“unappropriated water” in western states), state law can
impose no conditions or limitations on the use of such water. This
interpretation of the Federal Power Act was reaffirmed in Cali-
fornia v. F.E.R.C., 495 U.S. 490 (1990). The preemption of state
law has particularly frustrated state efforts to impose environmen-
tal conditions on licensees, including conditions to preserve in-
stream flows. However, some of the authority of states to impose
environmental conditions on FPA licensees was restored in PUD
No. 1 of Jefferson County v. Washington Department of Ecology,
511 U.S. 700 (1994), pursuant to section 401 of the CWA, 33
U.S.C. § 1341.

Section 401 provides that any applicant for a federal permit
or license that could result in the discharge into waters of the

continued on page 2

ARIZONA SUPREME COURT CONFIRMS
PRECLUSIVE EFFECT OF GLOBE EQUITY

DECREE ON GILA RIVER WATER
RIGHTS CLAIMS OF SAN CARLOS

APACHE TRIBE AND UNITED STATES
(Margaret R. Gallogly, Arizona Reporter)

The Arizona Supreme Court recently considered whether the
San Carlos Apache Tribe (Tribe) and the United States, acting on
the Tribe’s behalf, are precluded from claiming additional rights
to water from the Gila River mainstem due to a prior consent
decree entered by the U.S. District Court for the District of
Arizona. In re The General Adjudication of All Rights to Use
Water in the Gila River System and Source, 127 P.3d 882 (Ariz.
2006), recon. denied, In re The General Adjudication of All
Rights to Use Water in the Gila River System and Source, 134
P.3d 375 (Ariz. 2006).  The consent decree in question was
entered by the federal district court in 1935 in United States v.
Gila Valley Irrigation District, and is commonly referred to as the
Globe Equity Decree. In sum, the court held that the Tribe and the
United States are precluded from asserting any claims to
additional water from the mainstem of the Gila River beyond
those claims adjudicated in the Globe Equity Decree; held that the
Globe Equity Decree does not preclude claims to additional water
from the tributaries to the Gila River; refused to address the
Tribe’s argument that it is not bound by the preclusive effect of
the Globe Equity Decree because of the absence of privity
between the Tribe and the United States; and held that non-parties
to the Globe Equity Decree may rely on the preclusive effect of
that decree as to claims to waters of the Gila River mainstem.

Globe Equity Decree. In 1925, the United States initiated
litigation in the federal district court to adjudicate the waters of
the Gila River. It filed the litigation on behalf of itself, the Tribe,
the Gila River Indian Community, and two reclamation projects
located on the river, alleging that the tribes and the reclamation
projects were entitled to certain quantities of water from the river.
The initial complaint filed by the United States sought an
adjudication of the rights of the parties to the waters of the Gila
River and its tributaries. An amended complaint later filed by the
United States, however, referred to the adjudication of the parties’
rights to the waters of the Gila River, without specifically
referring to its tributaries. In 1935, the parties stipulated to the
entry of the Globe Equity Decree, defining the rights of the
various parties, including the Tribe, to the waters of the Gila
River. Since that time, the federal district court has retained
jurisdiction to enforce and interpret the Globe Equity Decree.

continued on page 3
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FLOW REQUIREMENTS
(continued from page 1)

United States must obtain a certification for the state where the
discharge occurs that the discharge will not result in a violation of
specified provisions of the CWA and “any other appropriate re-
quirement of State law.” Certification may include limitations and
requirements to assure compliance with such provisions, and such
limitations and requirements, if appropriate, become a condition
of the federal permit or license. The licensee in PUD No. 1, did
not dispute the requirement of state certification, but took the
position that minimum streamflow requirements were not appro-
priate under section 401, a position rejected by the Supreme Court.

In the present case, Warren applied to the Maine Department
of Environmental Protection for the water quality certification,
albeit under protest. Unlike the petitioner in PUD No. 1, Warren
claimed that the dams do not result in a “discharge into” the river,
the event triggering the certification requirement. As a condition
of certification, the Maine Department of Environmental Protec-
tion required W arren to maintain minimum streamflows in the
bypassed sections of the river and to allow for passage of migra-
ting fish and eels. FERC subsequently included the conditions in
the licenses.

The U.S. Supreme Court granted certiorari after Warren’s
claim that section 401 certification is not required because the
dams do not result in a discharge was rejected at all stages of
administrative and judicial review in Maine. The Court affirmed
the Maine decisions in an opinion written by Justice Souter and
joined in by all members of the Court, except Justice Scalia, who
did not join in a part of the opinion that deals with arguments
based on the legislative history of the CWA.

The dispute centered on the meaning of the word “discharge.”
Discharge is not defined in the CWA, although “discharge of a
pollutant” and “discharge of pollutants” are defined. Because the
term is undefined and is not a term of art, the Court said it would
be construed according to its ordinary or natural meaning, which
the Court said means a “flowing or issuing out.” The Court said
that this has consistently been the meaning intended when the
court has used the term in prior water cases. It noted that no one,
not even the petitioner or the dissent, questioned that the hydro-
electic dam in PUD No. 1 resulted in a discharge within the
meaning of section 401. The Court also said that both the EPA
and FERC have regularly given “discharge” its ordinary meaning
and have applied it to releases from hydroelectric dams.

Warren advanced three arguments in support of its assertion
that “discharge,” when used to trigger section 401, required the
addition of something foreign into the water into which the dis-
charge is made. The first argument applied the interpretive canon
noscitur a sociis—a word is known by the company it keeps.
Because the CWA provided that “discharge” when used without
qualification includes “discharge of a pollutant,” and its plural
variant “discharge of pollutants,” which are defined to require the
“addition” of pollutants, Warren argued that “discharge” standing
alone also requires the addition of something foreign.

The Court, however, found the canon inapposite. It noted that
the canon is usually applied when a term is part of a list of several
other terms having a common feature. Here, the Court said, Warren
was trying to extrapolate a common feature from a single term,
“discharge of a pollutant,” and its plural variant. Absent a gather-
ing of several terms with a common feature, the Court concluded
that the pairing of “discharge” with “pollutant” cannot be used to

narrow the broad meaning of “discharge.” The Court also cau-
tioned against uncritical use of interpretive rules in making sense
of a complex statute like the CWA.

Warren’s second argument relied on South Florida Water
Management District v. Miccosukee Tribe, 541 U.S. 95 (2004).
In that case, the Court seemingly accepted the premise that an
NPDES permit is not required for a discharge that results from the
transportation of water from one part to another part of the same
body of water. Because Warren’s facilities merely discharge water
back into the same body from which it is taken, Warren argued
that Micccosukee indicated that section 401 was not triggered.

The Court rejected the argument, noting that Miccosukee
dealt with section 402, not section 401. The Court said that the
two sections are not interchangeable as they serve different pur-
poses and use different language. Notably, the Court pointed out
that the triggering language for section 402 is “discharge of any
pollutant,” not “discharge” alone, as is the case under section 401.
The Court concluded the discussion of this argument by saying:
“[T]he understanding that something must be added in order to
implicate § 402 does not explain what suffices for a discharge
under § 401.” S.D. Warren Co., 2006 WL 1310684, at *6.
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Warren’s third argument relied on the legislative history of
the CWA, notably a complicated analysis of attempts to amend
the act with regard to “thermal discharges.” Calling this a “law-
yer’s argument” the court rejected it as “implausible speculation.”

Finally, the Court said that Warren’s arguments “miss the for-
est for the trees.” The Court observed that the CWA seeks to
“ ‘restore and maintain the chemical, physical, and biological in-
tegrity of the Nation’s waters,’ ” and to achieve “ ‘water quality
which provides for the protection and propagation of fish, shell-
fish, and wildlife and provides for recreation in and on the water.’ ”
Id. at *8 (quoting 33 U.S.C. § 1251(a),(a)(2)). Thus, the Court
concluded, the act does not stop at controlling the addition of pol-
lution, but deals with “ ‘the man-made or man-induced alteration
of the chemical, physical, biological, and radiological integrity of
water.’ ” Id. (quoting 33 U.S.C. § 1362(19).) The Court noted that
dams and turbines can cause a variety of problems the CWA seeks
to eliminate and that it provides for a system which recognizes
and protects the primary responsibility and rights of the states to
address the broad range of pollution. These, the Court said, are
the very reasons Congress gave the states the power to enforce
“ ‘any other appropriate requirement of State law,’ ” through the
section 401 certification process. The Court concluded: “Reading
§ 401 to give ‘discharge’ its common and ordinary meaning pre-
serves the state authority apparently intended.” Id.

GLOBE EQUITY DECREE
(continued from page 1)

Gila River General Adjudication. Decades after the entry of
the Globe Equity Decree, water rights claimants initiated a general
stream adjudication for the Gila River system and source. In the
Gila River Adjudication, the Adjudication Court is addressing water
rights claims to water within the Gila River and its various tri-
butaries. Both the Tribe and the United States filed claims in the
Gila River Adjudication claiming additional rights to the waters
of the Gila River and its tributaries beyond those recognized in the
Globe Equity Decree.

Certain parties to the Gila River Adjudication, some of which
were parties to the Globe Equity Decree and some of which were
not, filed motions for summary judgment asserting that the Globe
Equity Decree precludes the Tribe and the United States from
asserting any claims to additional water from the Gila River and
its tributaries. Those moving parties argued that the defense of
claim preclusion—formerly known as res judicata—required the
Adjudication Court to recognize the Globe Equity Decree as re-
solving all of the claims of the Tribe and the United States, acting
on the Tribe’s behalf, to the waters in the Gila River for use on the
Tribe’s reservation. Under federal law, claim preclusion provides
that, when a final judgment has been entered addressing the merits
of a case, the judgment is final as to the claim in controversy and
conclusive for the parties to the case and those in privity with the
parties to the case. The non-parties to the Globe Equity Decree
also contended that they could assert the preclusive effect of the
decree, even though they were not parties to the decree, relying on
an exception to the privity requirement. As may be expected, the
Tribe filed its own motion for summary judgment arguing that the

Globe Equity Decree does not preclude its claims to additional
water from the Gila River or its tributaries.

The Adjudication Court determined that neither the Tribe nor
the United States were entitled to claim water rights in the Gila
River, except to the extent granted in the Globe Equity Decree.
Consistent with that order, the Adjudication Court granted partial
summary judgment to the non-Tribal moving parties, but held that
the Globe Equity Decree was limited to the mainstem of the Gila
River and not its tributaries. The Adjudication Court also held that
non-parties may assert the preclusive effect of the Globe Equity
Decree. The Tribe appealed the decision of the Adjudication Court.

The Arizona Supreme Court granted interlocutory review of
the Adjudication Court decision to consider several issues raised
by the Tribe and others. One issue was whether the Adjudication
Court correctly determined that the Tribe’s claims to additional
water from the Gila River are precluded due to the Globe Equity
Decree. Another was whether the Adjudication Court erred in not
allowing the Tribe to present evidence that the representation of
the United States in the Globe Equity litigation was inadequate
and, therefore, privity between the United States and the Tribe
was removed. The Arizona Supreme Court also agreed to review
the decision of the Adjudication Court that the preclusive effect
of the Globe Equity Decree applied only to the mainstem of the
Gila River and did not affect water rights claims to the tributaries
of the Gila River.

Supreme Court Decision. The Arizona Supreme Court first
considered whether the Tribe and the United States were pre-
cluded by the Globe Equity Decree from claiming rights to addi-
tional water from the Gila River and its tributaries. The court ana-
lyzed whether the moving parties had established the elements of
claim preclusion—namely, whether the “cause of action” in the
present case and the prior case are the same; whether a final
judgment had been entered in the prior litigation; and whether the
parties to the current action are the same as the parties in the prior
action, or in privity with them. The second element—whether the
Globe Equity Decree was a final judgment—was not in dispute.
Therefore, the court focused only upon the other two elements of
claim preclusion.

Same Cause of Action or Claim Element. The court examined
what claims had actually been adjudicated by the Globe Equity
litigation, and the intent of the parties to the Globe Equity Decree
regarding its preclusive effect. First, the court considered whether
the decree adjudicated claims to the tributaries of the Gila River
or only to the mainstem. The court reviewed the language of the
Amended Complaint filed in the Globe Equity litigation as com-
pared to the language of the initial Complaint and concluded that
the Amended Complaint was directed only to the rights of the
parties to waters of the Gila River mainstem. The court also took
into account the fact that parties with claims solely to the tri-
butaries of the Gila River were dismissed from the litigation.
“Given that the Decree made plain that it was not resolving the
claims of the dismissed defendants to water of the tributaries, it
naturally follows that the Decree also did not adjudicate the Tribe’s
claims to the tributaries, as the dismissed defendants would have
been necessary parties to any such adjudication.” 127 P.3d at 892.
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The court concluded that the parties intended only to adjudicate
rights to mainstem waters.

Next, the court considered what claims to the Gila River main-
stem had been adjudicated in the Globe Equity Decree. The Tribe
took the position that the Globe Equity Decree only adjudicated
its prior appropriative rights. If that were correct, then the Tribe
could assert its aboriginal or Winters reserved rights in the Gila
River Adjudication. The other parties asserted that all tribal claims
were adjudicated in the Globe Equity Decree. Again, the court
closely examined the language of the Amended Complaint and
found that the United States had claimed rights to water based on
a number of claims, including prior appropriation and “occupancy
and possession” of the land. The language of the Globe Equity
Decree also made clear the parties’ intent to resolve all of the
parties’ claims to the Gila River mainstem. The court concluded
that “all of the Tribe’s water rights, under all theories, to the Gila
River mainstem were placed at issue and resolved in the Globe
Equity litigation. The Decree precludes all further claims to the
mainstem of the Gila River by the parties to the Decree.” 127 P.3d
at 895.

Same Parties or in Privity Element. The court next addressed
the mutuality requirement of the defense of claim preclusion. For
claim preclusion to apply, the law generally requires that the par-
ties be identical in both actions, or that there be privity with parties
to the original action. The court considered two separate questions
on this point. First, the court acknowledged that the Tribe was not
a party to the Globe Equity Decree. The United States was a party
to that decree, acting on the Tribe’s behalf as its trustee. Because
of this situation, the court had to determine whether the United
States and the Tribe were in privity, such that the Tribe was bound
by the preclusive effect of the Globe Equity Decree. Second, cer-
tain parties to the Gila River Adjudication wished to assert the
preclusive effect of the Globe Equity Decree, even though those
parties were not parties to the Globe Equity litigation and were
not in privity to parties to the Globe Equity litigation. The court
had to determine whether those non-parties could rely on the pre-
clusive effect of the Globe Equity Decree, based on an exception
to the mutuality requirement.

Tribe Bound by Preclusive Effect of Globe Equity Decree.
The court recognized the general principle that a tribe is ordinarily
bound by a judgment or decree where the tribe is represented by
the United States, acting as trustee. The Tribe attempted to coun-
ter this general principle through several arguments. First, it ar-
gued that the United States lacked the authority to represent the
Tribe in the Globe Equity litigation. The court rejected this argu-
ment, concluding that the United States proceeded pursuant to
congressional authority. Second, the Tribe argued that the United
States had no right to extinguish the Tribe’s water rights. Again,
the court disagreed, concluding that the Globe Equity Decree did
not extinguish the Tribe’s water rights, but rather determined the
scope of the Tribe’s water rights. Finally, the Tribe asserted that
the representation by the United States in the Globe Equity liti-
gation was so inadequate that privity between the Tribe and the
United States was removed. The court refused to address this
issue, stating that “the doctrine of comity compels us to refrain
from addressing the Tribe’s arguments.” 127 P.3d at 898. The
doctrine of comity provides that a court should not hear a claim
seeking relief from a judgment entered by another court; rather the
party requesting relief should do so in the court rendering the
original decision. Thus, the court concluded that privity between
the United States and the Tribe exists, and the Tribe is bound by
the preclusive effect of the Globe Equity Decree.

The court noted several points that made comity to the federal
courts particularly appropriate in this case. The court noted that
the U.S. District Court for the District of Arizona expressly re-
tained jurisdiction over the interpretation and enforcement of the
Globe Equity Decree. The Tribe is now a party to the Globe
Equity litigation, having been granted permission to intervene in
1990. Thus, the Tribe could assert the claim of inadequate repre-
sentation before the federal district court. The court stated that, in
the court’s view, the Tribe had “consciously declined to adjudi-
cate its ‘inadequate representation’ claim in the forum responsible
for issuing, interpreting, and enforcing the Decree. Notions of
comity would be seriously undermined if we were to permit the
Tribe to assert the very arguments in this Court that it has ex-
plicitly pretermitted in the federal court.” 127 P.3d at 900. The
court noted that the federal district court, in similar circumstances,
had refused to allow the Gila River Indian Community to attack
the Globe Equity Decree because of the untimeliness of that at-
tack. Thus, it was likely that the federal district court, if faced with
the issue, would also refuse to allow the Tribe to attack the Globe
Equity Decree based on the inadequacy of representation by the
United States in 1935. In effect, the court refused to act as a more
favorable forum to the Tribe than the federal district court that
issued the Globe Equity Decree in the first place.

The Tribe filed a motion for reconsideration of the court’s
decision on this issue of comity. The Tribe argued in its motion
that the federal district court lacks jurisdiction to consider a chal-
lenge to the Globe Equity Decree based on the inadequacy of
representation by the United States. The court denied the motion,
concluding that neither the McCarran Amendment nor caselaw
cited by the Tribe deprived the federal district court of jurisdiction
to consider attacks upon the validity of the Globe Equity Decree.
The result is that, if the Tribe wishes to present an argument that
it was inadequately represented in 1935 and, therefore, should not
be bound by the preclusive effect of the Globe Equity Decree, the
Tribe will have to make that argument to the federal district court.

Non-Parties to Globe Equity Decree Allowed to Rely on Pre-
clusive Effect. The court next considered whether subsequent
water rights claimants may rely on the preclusive effect of the
Globe Equity Decree, even though they were not parties to the
Globe Equity litigation and not in privity with parties to that
litigation. The court noted that the U.S. Supreme Court, in Nevada
v. United States, 463 U.S. 110 (1983), created an exception to the
mutuality requirement where there is a comprehensive determina-
tion of water rights, and subsequent appropriators have relied on
the determination such that it would be manifestly unjust not to
apply claim preclusion. In applying these standards, the court de-
termined that the Globe Equity Decree was comprehensive as to
water rights claims to the mainstem of the Gila River. The court
next determined that, “given the long history of the Decree, it is
clear that those not party to the Decree have in fact relied upon it
in the same manner as the later appropriators in Nevada.” 127
P.3d at 902. The court concluded that non-parties to the Globe
Equity Decree are entitled to assert its preclusive effect against
others.
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ALASKA
(Thomas E. Meacham, Reporter)

STATE OF ALASKA FILES FOR TITLE TO ADDITIONAL WATER
BODIES ON FEDERAL LAND

Between December 22, 2005, and March 10, 2006, the State
of Alaska filed applications with the U.S. Department of the In-
terior for the issuance of “recordable disclaimers of federal in-
terest” regarding 22 lakes, rivers, and creeks lying entirely or par-
tially on federally-owned land. The water bodies involved in this
latest round of applications asserting state title lie in the Tanana
River and Kuskokwim River basins of Alaska.

Alaska’s “disclaimer of interest” applications are being filed
under authority of section 315 of the Federal Land Policy and
Management Act of 1976 (FLPMA), 43 U.S.C. § 1745. The state’s
title to these water bodies, claimed by Alaska as being “navigable
waters” at the date of statehood in 1959, is being asserted under
section 3 of the Submerged Lands Act of 1953, 43 U.S.C. § 1311.

Under procedures adopted by the Bureau of Land Manage-
ment, public comment on issuance of the proposed disclaimers of
federal interest will be accepted and reviewed before the dis-
claimer applications are adjudicated. Additional information on
the pending applications is available at www.dnr.state.ak.us/mlw/
nav/rdi.

To date, the State of Alaska has filed applications for the is-
suance of disclaimers of federal interest in 66 lakes, rivers, and
creeks within the state. Nine of these applications have resulted in
the issuance of federal disclaimers of interest.

CALIFORNIA
(George A. Gould, Editor)

CALIFORNIA COURT OF APPEAL DECIDES IM PORTANT
WATER RIGHTS/WATER QUALITY CASE

State Water Resources Control Board Cases, 136 Cal. App.
4th 674, 39 Cal. Rptr. 3d 189 (Cal. Ct. App. 2006), is a continu-
ation of long-standing efforts to resolve water quality problems in
the San Francisco/Sacramento-San Joaquin Delta Estuary (Bay-
Delta). The opinion, written by Justice Ronald Robie, the Cali-
fornia reporter for this Newsletter, results from the coordination
of eight cases challenging actions taken by the California Water
Resources Control Board to implement “flow-dependent,” Bay-
Delta water quality standards and to resolve related issues. The
length of the opinion is indicative of the complexity of the issues
addressed and the importance of the case; it covers 138 pages of
the California Reporter, including headnotes and maps.

The Sacramento-San Joaquin Delta results from the con-
fluence of the Sacramento and San Joaquin Rivers east of San
Francisco Bay. The Sacramento River and its tributaries drain the
northern reach of California’s great Central Valley and the San
Joaquin River and its tributaries drain its southern reach. Water
from the Delta is discharged into Suisun Bay and then into San
Francisco Bay. The Bay-Delta region is a rich environmental re-
source in its own right, and it serves as a highway for migrating
fish species. Many of the islands in the Delta are farmed using

Delta waters, and various municipalities and industries divert
Delta waters. The Delta also plays an important role in the opera-
tion of California’s two major water projects, the Central Valley
Project (CVP), operated by the federal Bureau of Reclamation (Bu-
reau) and the State Water Project (SWP), operated by the Cali-
fornia Department of Water Resources (Department). Both pro-
jects store water in northern California and release it down the
Sacramento River into the Delta. Water is then pumped from the
southern part of the Delta into canals and is transported south and
west to agricultural and municipal users, supplying water to two-
thirds of California’s people and irrigating 4.5 million acres.

Salinity is the major water quality problem affecting the Delta.
Much of the salinity problem is the result of saltwater intrusion
from San Francisco Bay during times of high tides and low river
levels, but agricultural runoff entering the Delta, particularly from
the San Joaquin River, also contributes to the problem. The solu-
tion to the salinity problem and other Delta water quality prob-
lems requires the flow of fresh water into the Delta, which can be
accomplished by restricting upstream diversions or by requiring
the release of stored water into the Delta.

Efforts to resolve the Delta’s water quality problems go back
more than 40 years. One of the major events in this history was
Decision 1485 (D 1485) of the California Water Resources Con-
trol Board (Board) in 1978. Using its combined authority over
water rights and water quality for the first time, the Board es-
tablished water quality objectives for the Delta and required the
Bureau and the Department to release water into the Delta to meet
the objectives. That decision was challenged by a number of par-
ties and resulted in a decision by the California Court of Appeal,
United States v. State Water Resources Control Board, 182 Cal.
App. 3d 82, 227 Cal. Rptr. 161 (Cal. Ct. App. 1986), which made
a number of important holdings, including the holding that the
Board had the authority to modify water rights to provide flows
necessary to meet water quality standards. That decision, often
referred to as the Racanelli decision because of its author, Justice
Racanelli, found the standards established in D 1485 inadequate,
but did not invalidate D 1485 because the Board had already an-
nounced its intention to set new standards.

In 1991, the Board set new standards for the Delta, but the
U.S. Environmental Protection Agency (EPA) rejected the stand-
ards relating to the protection of fish and wildlife and promulgated
its own water quality standards. In 1995, the Board adopted a new
water quality plan for the Delta (1995 Plan), and this plan re-
ceived EPA approval. The Board subsequently commenced water
rights proceedings to allocate responsibility for meeting the “flow-
dependent objectives” of the 1995 Plan through the amendment
of water rights in the Bay-Delta watershed. That process resulted
in Decision 1641 (D 1641) in 2000, the subject of the current de-
cision.

The water rights proceedings also addressed two related
issues, a joint petition by the Bureau and the Department to use
each other’s points of diversion in the southern Delta, and a pe-
tition by the Bureau to change the purpose of use of its water
rights by adding fish and wildlife enhancement as an authorized
use and to change the place of use of some of its rights by adding
additional lands. With regard to the joint petition, the Board con-
ditionally authorized the Bureau and the Department to use each
other’s pumping plants. With regard to the addition of lands by
the Bureau, the Board authorized the addition of lands already
being served, called “encroachment lands,” but rejected the addi-
tion of lands within the service area of various CVP contractors
not presently receiving water, called “expansion lands.” The Board
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determined that expansion lands could be added later on a case-
by-case basis.

A number of cases challenging D 1641 were filed. These
were all considered in a coordinated proceeding. The trial judge
upheld D 1641, with two exceptions, one involving the failure of
the Board to allocate responsibility for meeting all of the flow
objectives of the 1995 Plan and the other involving the refusal of
the Board to amend the Bureau’s permits to include certain en-
croachment lands in the Westlands Water District. The court of
appeal stated that it agreed with the trial court in most regards but
disagreed in a few instances. Most significantly, it said, it agreed
with the trial court regarding its first exception, but disagreed with
regard to the second.

As noted, the decision is lengthy and complex, addressing
numerous water law issues and issues regarding the Califor-
nia Environmental Quality Act (CEQA), Cal. Pub. Res. Code
§§ 21000-21177. Some of the issues are highly fact-specific and
have little significance beyond these proceedings. Thus, a detailed
analysis of all the issues is beyond the scope of this report, and the
report will focus on selected issues.

The Vernalis Flow Objectives and San Joaquin River Agree-
ment. The 1995 Plan set minimum monthly flow rates on the San
Joaquin River at Vernalis (Vernalis flow objectives). The flow
objectives included a “pulse” flow during April and May each
year to coincide with fish migrations. D 1641 adopted the San
Joaquin River Agreement, a proposed settlement by some of the
parties having potential responsibility for the Vernalis flow ob-
jectives. However, the San Joaquin River Agreement did not pro-
vide sufficient flows to meet all of the Vernalis flow objectives.
The parties to the agreement justified it as a means for conducting
an experiment, known as the Vernalis Adaptive Management Plan,
to gather better scientific information on the effect of flows on
fisheries. In approving the agreement, the Board said that it was
authorizing a staged implementation of the Vernalis pulse flow
objectives.

The California Court of Appeal began its analysis of this issue
by observing that, in its view, the San Joaquin River Agreement
was not a “staged” implementation of the pulse flow objectives,
but a “delayed” one. However characterized, the court of appeal
found nothing in the 1995 Plan that authorized delayed implemen-
tation of the pulse flow objectives or authorized the Board to
implement a flow regime different from that provided in the Plan,
even on a temporary basis. While the court agreed that sequential
implementation of a water quality objective could be compatible
with California’s water quality laws, it said that the 1995 Plan did
not provide for sequential implementation of the pulse flows. The
court noted that the 1995 Plan could have been amended to pro-
vide for the alternative flow regime of the San Joaquin River Agree-
ment through a properly noticed and conducted regulatory pro-
ceeding. In the absence of an amendment, the court held that the
water rights proceeding must fully implement the flow objectives
of the 1995 Plan.

The court of appeal also rejected a number of arguments by
the Board that it was only obligated to “consider” the flow-depen-
dent objectives of the Plan in the water rights phase, not actually
implement them. The court noted that the regulation of water
rights is the principal mechanism for enforcing flow-dependent
objectives, and it said it would be strange if the Board could con-
clude in a water quality control plan that a water rights proceeding
is necessary to implement the plan and then in the water right
proceeding decided not to do so, thereby refusing to implement its
own plan. Thus, the court concluded, the Board could not make

a “de facto” amendment of water quality objectives by refusing to
take the necessary actions to implement the objectives. The court
of appeal also disagreed with the Board that the Racanelli deci-
sion affirmed its authority to deviate from water quality objectives
in order to prevent waste and unreasonable use of water, and not-
ed that, in any case, the deviation at issue here was not under-
taken to prevent waste or unreasonable use.

The Southern Delta Salinity Objectives. The 1995 Plan adop-
ted various salinity objectives at Vernalis and several other loca-
tions in the southern Delta. In D 1641 the Board found that the
Bureau’s CVP was the primary cause of salinity concentrations at
Vernalis and required the Bureau to meet the Vernalis objective.
However, it specified that the Bureau could meet the objectives
“ ‘through flows or other measures.’ ” With regard to the other
locations, the Board determined that the Bureau and the Depart-
ment were partially responsible and required them to meet these
objectives. However, the Board delayed the implementation of
these objectives until April 1, 2005.

With regard to the salinity objectives, the court of appeal re-
jected claims that the Board erred in not specifying exactly how
the Bureau and the Board were to meet them, saying it was enough
that D 1641 directed the two agencies to meet them in the absence
of a showing that they could not do so. However, the court found
that the Board erred in delaying the implementation of the 1995
plan objectives and held that the Board had effectively amended
the Plan without complying with required procedures. Since the
April 1, 2005, date had passed, the court found the issue moot, but
did not find moot another provision in D 1641 replacing the 1995
Plan objective with a lower objective in some cases. The court
held that the Board must either fully implement the 1995 Plan or
amend it.

Addition of Fish and Wildlife Enhancement as a Purpose of
Use. The Board also added fish and wildlife enhancement as a
purpose of use of various irrigation districts in order to allow them
to provide water required under the San Joaquin River Agree-
ment. Various parties downstream contested the change arguing
that they would be injured by the change, contrary to the “no
injury rule,” codified in various provisions of the Water Code,
which holds that a change in use cannot cause injury to others.

With regard to water stored in reservoirs, the central question
was whether the no injury rule protects users of water from any
injury or only from injury to their water rights. The Board adopted
the latter interpretation and ruled that the contesting parties could
not be injured by the release of such water because a downstream
riparian or appropriator has no right to water stored by another in
another season. After an extensive review of case law and statu-
tory provisions regarding the no injury rule, the court of appeal
agreed with the Board that the rule only protects against injury to
water rights, and thus, having no rights to the stored water, the
contesting parties are not protected by the rule.

In an effort to get around the problem, some riparian contes-
tants argued that they could compel the release of water under the
physical solution doctrine. The court of appeal dealt with this claim
rather summarily, saying that no physical solution was being im-
posed here and, thus, the question of whether or not a release of
stored water could be required under the doctrine was not a ques-
tion that required an answer.

With regard to changes in direct diversions, the Board had
ruled that downstream appropriators could be injured if the changes
caused a reduction in return flows during the summer months.
However, the Board concluded that it was unlikely that injury
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will occur because the water provided for instream flows will be
available for use after it passes Vernalis. Finding this conclusion
supported by substantial evidence, the court of appeal upheld the
Board. The court of appeal also agreed with the Board that the re-
quested changes could not cause injury by degrading water quality
in the Delta because the changes are conditioned on the require-
ment that the Bureau meet the 1995 Plan objectives at Vernalis.

San Joaquin County also argued that the proposed changes in
use violate California Water Code §§ 12230 et seq., which pre-
vent actions of the Board or other state agencies that degrade water
quality in specified sections of the San Joaquin River. The prob-
lem with this argument is that § 12233 provides that these provi-
sions cannot affect vested water rights or applications to appro-
priate water filed prior to June 17, 1961. All of the rights for which
a change in use was sought predated that date. In an effort to cir-
cumvent the limitation, San Joaquin County argued that the rights
lost the protection of the limitation when the change petition was
filed because the changes were not “vested” prior to 1961. The
court of appeal rejected the argument, noting that the limitation
protects not only vested rights but also applications filed before
the specified date. The court concluded that if the legislature had in-
tended the result San Joaquin County sought, it could have said so.

Challenges to the Use of New Melones Water to Meet Delta
Water Quality Objectives. D 1641 modified the Bureau’s water
rights for the New Melones Reservoir on the Stanislas River to
allow the Bureau to use water stored there to meet its responsi-
bilities for flow-dependent objectives in the Delta. Various parties
from San Joaquin County challenged the modification, arguing
that it violates California Water Code § 11460, the so-called
“watershed protection act.” Section 11460 provides that the con-
struction and operation of the CVP cannot deprive “a watershed
or area wherein water originates, or an area immediately adjacent
thereto” of water needed within the watershed or area.

The court of appeal rejected the argument, agreeing with the
trial court that the provision was a limitation only on the Bureau
(or Department), not on the Board, although it did conclude that
the Board could not require the Bureau to operate the dam in
violation of § 11460. Here, however, the court said that while the
change in the Bureau’s right allowed it to use New Melones water,
it did not require it. Even assuming that § 11460 could be trig-
gered by the Board’s action, the court concluded that the section
was not violated. The court noted that § 11460 does not establish
a preference for particular types of uses within an area of origin.
Further, it noted that even if it were to assume that the Delta is not
within the watershed of the Stanislas River, it is certainly an area
“immediately adjacent thereto.” Thus, the use of Stanislas River
water to protect agriculture, fish, and wildlife in the Delta is not
a violation of the section. The court also rejected the argument
that, because the New Melones water is released to offset the
effects of other water exported from the Delta, it is the functional
equivalent of exporting Stanislas River water. The court acknowl-
edged that the argument has surface appeal, but rejected it any-
way, saying that § 11460 is not concerned with why water is needed
for use within the area of origin. Although the court ruled against
the claim, it did conclude that a CVP contractor that holds no ap-
propriative water right can seek the protection of § 11460 if ex-
port outside the area of origin reduces the contractor’s allotment.

Unreasonable Use of Water. Several parties argued that the
use of water from New Melones to dilute salinity at Vernalis is an
unreasonable use of water in contravention of Article X, section 2
of the California Constitution. The court of appeal said that the
argument fails because what is a reasonable use of water is a ques-
tion of fact. While the court acknowledged that the use of water

to dilute salinity could be unreasonable in some cases, here the
court said the challengers failed to demonstrate that the Board’s
determination that it is reasonable is in error. The court also con-
cluded that the argument that continued and increased delivery of
water to the west side of the San Joaquin River, an area of high
salt loading, is unreasonable fails for the same reason; i.e., the
challengers did not show it is unreasonable.

Delta Protection Act. Various parties argued that D 1641
violates California Water Code §§ 12200 et seq., known as the
Delta Protection Act. In addressing this issue, the court of appeal
noted that the act sets two goals: (1) maintaining and expanding
agriculture, industry, urban, and recreational development in the
Delta; and (2) providing fresh water for export (controlling sali-
nity). The court of appeal noted that the adequacy of the 1995
Plan objectives is not at issue in this proceeding. It also noted that
the balance to be struck between the two objectives of the Delta
Protection Act was for the Board to decide in the first instance
and would not be overturned unless unreasonable, which had not
been shown here. The court also rejected the claim that the Delta
Protection Act entitles Delta water users to water stored by others
upstream.

Narrative Objective for the Protection of Salmon. The 1995
Plan included a narrative objective which required the doubling
of chinook salmon. In rejecting claims that D 1641 would not
achieve that objective, the court of appeal brushed aside an ar-
gument that D 1641 had to meet the water quality standards adop-
ted by the EPA in 1991 as well as the standards of the 1995 Plan.
The court agreed with the Board that the 1995 Plan approved by
EPA supplants the early EPA standards as a matter of federal law.
With regard to the substantive challenges regarding the salmon
objective, the court said that the only responsibility of the Board
in the water rights phase was to implement the flow objectives es-
tablished in the 1995 Plan. If the 1995 Plan objectives are inade-
quate to achieve the narrative objective, the court said that the
appropriate action is to change the flow objective in the next re-
gulatory proceeding to review and revise the Delta water quality
plan.

The court of appeal also rejected claims that the public trust
doctrine obligates the Board to provide more water for the salmon
narrative objective because it is “feasible” to do so, citing Nation-
al Audubon Society v. Superior Court, 33 Cal. 3d 419, 189 Cal.
Rptr. 346 (Cal. 1983). However, in applying the public trust doc-
trine, the court noted that the Board also has a duty to consider
and protect all other beneficial uses of water and concluded that
balancing the competing interests of fish and wildlife protection
and the need for water for other beneficial uses is in the Board’s
discretion and judgment.

Joint Points of Diversion. In approving the petition of the
Bureau and the Department to use each other’s pumping plants in
the Delta, the Board required the development of response and
operation plans, to be approved by the Executive Director of the
Board, to ensure that other water users would not be injured by
lowering the water levels in the south Delta. In approving of this
process, the court of appeal concluded that the Board had not im-
properly delegated to its staff its responsibility for determining
that the change would not cause injury. Instead, the court said, the
Board determined that there would be no injury as long as the
Bureau and the Department ensure that the joint operations are
conducted in a manner that does not result in an unacceptable
lowering of water levels in the southern Delta, and requiring them
to develop response and operations plans to be approved by the
Executive Director is an appropriate way of providing this assur-
ance.
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Adding Fish and Wildlife Enhancement as Permitted Uses of
CVP Water. As noted earlier, the Bureau petitioned to add fish
and wildlife enhancement as an authorized use of water under a
number of its permits. The Bureau sought this change to allow
it to comply with the Central Valley Project Improvement Act
(CVPIA), Pub. L. No. 102-575, tit. XXXIV, 106 Stat. 4600, 4706
(1992), a federal statute designed to address environmental dam-
age caused by the CVP. The Westlands Water District objected to
the change, arguing that it injured the district and other CVP con-
tractors because allowing the Bureau to use more CVP water for
fish and wildlife enhancement would reduce the amount of water
available for irrigation.

A cental issue in this dispute was the question of whether a
CVP contractor is a “legal user of water,” entitled to the protec-
tion of the no injury rule under California Water Code § 1702.
The Board concluded that only one having a traditional water
right comes within this term and, thus, a CVP contractor having
only a contractual right to water is not protected. The court of
appeal disagreed. After an extensive review of the statutory and
case law associated with the no injury rule, the court held that the
term includes anyone who has a right to use water, whatever the
source of the right.

Nevertheless, the court of appeal concluded that Westlands
could not show that the change in use would cause it injury even
if the change resulted in it receiving less water. The court said that
to show injury Westlands must show that it had a right under its
CVP contract to the water that would be redirected to fish and
wildlife. The court noted that Westlands’ CVP contract expressly
provides for reduced deliveries in situations in which the Bureau
is required by law to make water available for other purposes.
Citing O’Neill v. United States, 50 F.3d 677 (9th Cir. 1995), a case
in which the Ninth Circuit held that the Bureau is not obligated to
deliver the full contractual amount of water to a contractor when
the water cannot be delivered because of requirements of the En-
dangered Species Act, the court of appeal agreed that Westlands
had no right to CVP water that was to be used for fish and wildlife
pursuant to the CVPIA. Thus, the court concluded, having no con-
tractual right to water redirected to fish and wildlife, Westlands
could not show that changes in the Bureau’s permits to allow
redirection would cause it injury.

Encroachment and Expansion Lands. The discussion of the
court of appeal regarding the addition of encroachment and ex-
pansion lands to the Bureau’s CVP permits primarily involved the
interpretation of language in a number of the permits and in very
specific legislation and is of little consequence beyond the imme-
diate dispute. However, one issue merits mention. In adding the
encroachment lands to the Bureau’s permits, the Board imposed
a habitat mitigation requirement which was challenged by some
of the CVP contractors. However, the court of appeal agreed with
the Board that the contractors had no standing to challenge the
requirement because it was imposed on the Bureau, not on them
and, thus, they could not show the requisite injury. The contrac-
tors argued that uncertainty as to whether the Bureau would pass
the costs of implementing the mitigation requirements on to them
rendered the encroachment lands less valuable than other lands
served by CVP water. The court rejected the argument saying it
was based on speculation that the costs might be visited only on
those owning encroachment lands, rather than being borne by the
Bureau or passed on to all CVP users. Thus, the court concluded,
the uncertainty was no greater for those holding encroachment
lands than for any other CVP landowner; consequently, there was
no evidence that the encroachment lands were less valuable than
other lands and, thus, no showing of injury.

On May 17, 2006, the California Supreme Court denied the
petitions for review in this case. Thus, it appears that the decision
of the court of appeal represents another important milestone in
the resolution of water quality problems in the Bay-Delta. Never-
theless, this will undoubtedly not be the last time a California
court will be called on to address Bay-Delta issues.

CALIFORNIA COURT OF APPEAL REAFFIRM S RIGHT TO
CHANGE PLACE OF USE OF PRE-1914  WATER RIGHTS

Although Barnes v. Hussa, 136 Cal. App. 4th 1358, 39 Cal.
Rptr. 3d 659 (Cal. Ct. App. 2006), discusses several water law
issues, it began as a dispute over an “irrevocable license” (an
easement). The underlying grievance that led to the dispute is not
apparent from the opinion, which was written by Justice Ronald
Robie, the California reporter for this Newsletter.

The plaintiff (the Barneses), the defendant (the Hussas), and
a third party shared a “first-priority” right to waters of Deep Creek
in Modoc County pursuant to a 1934 court decree. The decree
awarded a total of 5 cfs to the shared first-priority right, with
Barnes having the right to 3.33 cfs. The decree also provided for
a pro rata sharing of water under “low-flow conditions”; i.e., when
there was insufficient water to satisfy the entire first-priority right.
The right, known in California as a “pre-1914 right,” predated the
effective date of the California administrative permit system.

The Barneses’ water right was acquired by a predecessor in
interest for the irrigation of a tract of land called the Street prop-
erty. Originally, water was conveyed to the Street property through
two ditches, but later a pipeline was constructed to carry water to
the property, although the pipeline only had a capacity of 2.2 to
2.3 cfs, less than the portion of the first-priority right awarded to
the Street property. The pipeline crossed a parcel known as the
Vawter property, owned by the Hussas. The Hussas gave permis-
sion for the pipeline to a predecessor in interest to the Barneses.

In the early 1990s, the Barneses extended the pipeline to
another parcel they owned, the Tyeryar property, using a portion
of their first-priority allotment on that parcel. The Hussas objected
to the use of first-priority water on the Tyeryar parcel and even-
tually notified the Barneses that they were revoking permission
for the pipeline. The Barneses then initiated the present litigation
to protect their right to continue using the pipeline. The Hussas
cross-complained, asserting that use of first-priority water on the
Tyeryar property violated the 1934 decree and, in a closing brief,
raised the issue of partial forfeiture because the pipeline did not
have the capacity to carry the full allotment of the Barneses. The
trial court held that the Barneses have an “irrevocable license” for
the pipeline, a holding apparently not challenged on appeal, up-
held the extension of the pipeline to the Tyeryar property, and
found no forfeiture of rights.

The court of appeal affirmed all the holdings of the trial court.
With regard to use of first-priority water on the Tyeryar property,
the court began by noting that California Water Code § 1706 and
prior case law which § 1706 codified allow a change in point of
diversion and place and purpose of use of pre-1914 rights if others
are not injured by the change. Although the 1934 decree identified
the Street property as the place of use of the Barneses’ water right
and did not expressly authorize the use of water elsewhere, the
court held that California law, as expressed in § 1706, gives the
right to make a change in use provided others are not injured.

Addressing the burden of proof with regard to the issue of
injury, the court rejected the Hussas’ argument that the burden is
on the person seeking the change. Instead, the court held that the
issue is controlled by California Evidence Code § 500, which
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places the burden on the party for whom the fact is essential.
Finding that it was the Hussas who sought to enjoin the change,
the court found the Hussas had the burden. The court noted that
injury from a change in place of use usually results from the use
of a greater amount of water or a reduction of return flows. Ob-
serving that the Hussas had produced no evidence of either, the
court held that they had not shown injury.

Although not strictly a water law question, one of the more
interesting aspects of the case is the court’s treatment of the
Hussas’ claim that the extension of the pipeline to the Tyeryar
property was an unlawful expansion of the irrevocable license.
Citing prior California case law involving rights-of-way, the Hussas
relied on a widely-applied rule that an easement appurtenant to
one parcel cannot be extended to another parcel. The court re-
fused to apply the rule. It first noted that the Hussas had not ex-
plained why the license was appurtenant to the Street property.
Second, the court distinguished the California precedents on which
the Hussas relied, noting that a road is different than a pipeline. In
the absence of authority directly forbidding the holder of an ease-
ment for a pipeline to change the destination of the water con-
veyed by the pipeline and in the absence of any evidence that the
change in destination adversely impacted the servient parcel, the
court held that the Hussas had not established an impermissible
expansion of the license.

Finally, the court of appeal held that the trial court did not
commit error in refusing to find a partial forfeiture because the
Barneses’ right exceeded the capacity of the pipeline, despite tes-
timony by a prior owner and a prior lessee of the Street property
that only the pipeline had been used to irrigate the property from
the late 1960s to the early 1980s, a period well in excess of the
five years of non-use required for forfeiture under California Water
Code § 1241. The court of appeal said that there was nothing in
the record indicating that the trial court believed this testimony.
More significantly, the court said even if the trial court believed
the testimony, to establish forfeiture it was necessary to show that
water in excess of the capacity of the pipeline was available for
use during the forfeiture period. Finding no such evidence, the
court held the trial court was correct in rejecting the forfeiture
claim.

(Ronald B. Robie, Reporter)

COUNTY GROUNDW ATER ORDINANCE CAN LIM IT AM OUNT
PUM PED

The California Court of Appeal, Fourth District, Division
One, has upheld a county groundwater ordinance that placed a
limit on annual pumping against claims that it constituted a
“taking.” The case is Allegretti & Co. v. Imperial County, 138 Cal.
App. 4th 1261, 42 Cal. Rptr. 3d 122 (Cal. Ct. App. 2006).

At issue is Imperial County’s groundwater ordinance which
requires a conditional use permit to install a well. In Allegretti’s
case the county imposed a condition that he extract no more than
12,000 acre-feet a year of water from the underlying aquifer. The
court held that the restriction was neither a physical nor a regu-
latory taking of water rights and denied an inverse condemnation
claim.

The court reviewed the general principles of law involving
“takings.” In discussing the physical takings issue, the court re-
ferred to a statement of the California Supreme Court in City of

Barstow v. Mojave Water Agency, 23 Cal. 4th 1224, 1237 n.7, 99
Cal. Rptr. 2d 294 (Cal. 2000) that “overlying water rights are usu-
fructuary only, and while conferring the legal right to use the
water that is superior to all other users, confer no right of private
ownership in public waters.”

Allegretti relied on the decision of the Federal Circuit Court
of Claims in Tulare Lake Basin Water Storage District v. United
States, 49 Fed. Cl. 313 (Fed. Cl. 2001), in support of its physical
takings argument. This case held that water users with contracts
with the U.S. Bureau of Reclamation were entitled to compensa-
tion when their contract supplies were reduced due to government
compliance with the Endangered Species Act. The court of appeal
declined to rely on Tulare Lake’s reasoning to find a physical
taking. It also distinguished it “by virtue of the existence of iden-
tifiable contractual rights between the plaintiffs and water rights
holder, rights that are not present in this case.” Allegretti, 42 Cal.
Rptr. 3d at 131. The appellate court went on to cite with approval
another court of claims case that “rejected the underpinnings” of
the Tulare case: Klamath Irrigation District v. United States, 67
Fed. Cl. 504, 538 (Fed. Cl. 2005).

In rejecting the regulatory taking argument, the court applied
the factors in Penn Central Transportation Co. v. City of New
York, 438 U.S. 104 (1978). The court noted that Allegretti did not
demonstrate any economic impact from the pumping limitation.
Although Allegretti claimed he could not farm all 2,400 acres he
owned, the court held that his water right is limited to reasonable
beneficial use under article X, section 2 of the California Consti-
tution. “Allegretti’s claim to an unlimited right to use as much
water as it needs to irrigate flies in the face of that standard, and
it has not pointed to any evidence in the record that its proposed
irrigation . . . would be reasonable within the meaning of the con-
stitutional restriction.” Allegretti, 42 Cal. Rptr. 3d at 136.

The court noted that in Baldwin v. Tehama County, 31 Cal.
App. 4th 166, 36 Cal. Rptr. 2d 886 (Cal. Ct. App. 1994), counties
are permitted to adopt ordinances for the conservation of ground-
water.

This opinion is not yet final as the time for filing a petition
for review with the California Supreme Court has not yet run.

COLORADO
(William A. Paddock, Reporter)

CONTRACTUAL LIM ITATIONS ON CHANGES OF
WATER RIGHTS

Public Service Co. of Colorado v. Meadow Island Ditch Co.
No. 2, 132 P.3d 333 (Colo. 2006), involves a dispute over the
terms of two ancient contracts limiting the exercise of irrigation
water rights and how the terms of those contracts are applied in a
rapidly urbanizing area with competing demands for limited water
resources. The Meadow Island Ditch Company (Meadow Island)
owns priority No. 12 for 57.83 c.f.s. with an appropriation date of
May 3, 1866, and priority No. 41 for 8.33 c.f.s. with an appropri-
ation date of April 10, 1876, both for irrigation use. The Meadow
Island Ditch shares a headgate on the South Platte River with the
Beeman Ditch and Milling Company. The Beeman Ditch owns 12
shares of stock out of 90 shares of stock in the Meadow Island
Ditch Company, and it shares both the headgate and the first 125
feet of the Meadow Island Ditch.



page 10 WATER LAW NEWSLETTER

In 1925 a dispute arose between the Meadow Island Ditch
Company and the Consolidated Ditches Company of Water Dis-
trict No. 2 (Consolidated Ditches) over Meadow Island’s delivery
of water to the Beeman Ditch. The dispute was resolved by a May
1925 Agreement between Meadow Island and Consolidated Ditch-
es. Under that Agreement, Meadow Island agreed to limit its di-
versions and not to “claim or directly or indirectly divert” more
than 40 c.f.s. Meadow Island further agreed not to use the 40 c.f.s.
“upon the land except such as may be irrigated by water diverted
at said head-gate under the ditches of this time constructed and
used” and that it would not “draw, or cause to be drawn, water”
from the South Platte “except at its present headgate on said
river. . . .” 132 P.3d at 336. The agreement went on to state that
it was the intention of the parties to limit the draft on the river by
Meadow Island’s priorities No. 12 and 41 to 40 c.f.s.

In turn, in June 1925, Meadow Island entered into an agree-
ment with the Beeman Ditch (the June 1925 Agreement). That
agreement incorporated the terms of the May 1925 Agreement
with Consolidated Ditches and provided that Meadow Island would
deliver to the Beeman Ditch, in addition to its 12/90ths of the
water diverted through their joint headgate, “all the water not re-
quired for immediate use” by Meadow Island (the Excess Water).

The Public Service Company of Colorado (PSCo) owns 18.5
of the 40 shares outstanding in the Beeman Ditch. PSCo filed an
application to change the point of diversion of its interest in the
Beeman Ditch’s 12/90ths in the Meadow Island Ditch, and its pro
rata interest in the Excess Water, to new downstream points of
diversion, including several wells, and also to use the water to
augment out-of-priority depletions. The water diverted at the al-
ternate points of diversion and by virtue of PSCo’s replacement
of out-of-priority depletions was to be used for industrial purposes
at a power plant located on lands historically irrigated by the
Meadow Island water rights.

Meadow Island objected to PSCo’s application and sought a
pretrial ruling that PSCo could not change the type or place of use
of the Excess W ater because it only had a contractual right to
use the water. Meadow Island also asserted that under the 1925
Agreements, PSCo could not change the point of diversion or
place of use of its 12/90ths of the Meadow Island Ditch water
rights. PSCo conceded it could not change the point of diversion,
but asserted it was entitled to change the use of the water rights,
including the Excess Water.

Prior to trial the water court ruled that PSCo did not own and
did not have Meadow Island’s consent to change the “Excess
Water” and, without that consent, PSCo’s use of the excess water
was governed by the June 1925 Agreement. The case went to trial
on the issues, inter alia, of whether PSCo could change the type
of use of the water from irrigation to industrial use and whether
PSCo’s plan for augmentation constituted a change in point of
diversion of the water rights. Based upon extrinsic evidence the
water court found that the purpose of the May 1925 Agreement
was to prevent the expansion of the Meadow Island’s priority No.
12 to irrigate lands not then irrigated by the Meadow Island and
Beeman Ditches. On this basis, the water court found no intent to
limit future uses to irrigation. With respect to the change in point
of diversion, the water court found that since PSCo would con-
tinue to divert its water through the jointly-owned headgate, the
augmentation plan did not constitute a change in point of diver-
sion.

PSCo appealed the water court’s denial of its request to change
the Excess Water and Meadow Island cross-appealed the water
court’s ruling that the augmentation plan was not a change in

point of diversion. The Colorado Supreme Court unanimously
upheld the water court’s ruling on the Excess Water and upheld,
by a vote of 5 to 2, the water court’s ruling that the augmentation
plan did not constitute a change in point of diversion.

On appeal PSCo argued that the water court erred when con-
cluding that the June 1925 Agreement was unambiguous and did
not grant PSCo the right to change the Excess Water. The court
observed that because the June 1925 Agreement did not expressly
grant the right to change the use of Excess Water, the question
before it was whether the agreement implicitly grants a right to
change the water’s use. The court concluded that it did not.

The court began its analysis by distinguishing between water
rights acquired by appropriation and rights to use water acquired
by contract. The court pointed out that the owner of a water right
has a statutory right to change the water right but that a change to
water right used pursuant to a contract requires the consent of the
water right’s owner.

The court then turned to the specific terms of the June 1925
Agreement. It found that the June 1925 Agreement only added
one term to the May 1925 Agreement, namely the delivery of
Excess Water to the Beeman Ditch. The court also pointed out the
limited nature of PSCo’s contract right to Excess W ater: that
the amount of water available varied depending upon Meadow
Island’s needs and that no fixed amount of delivery was required
by the agreement. The court found that the parties did not bargain
for the right to change the Excess Water because the dispute re-
solved by the 1925 Agreements was the distribution of Meadow
Island’s water and it did not intend to grant the right to change the
use of the Excess Water.

PSCo argued that Colorado’s policy of maximizing the bene-
ficial use of water should cause the court to construe the June
1925 Agreement in favor of allowing a change to the Excess
Water. The court rejected this argument, reasoning that the scope
of PSCo’s right to use water was defined by contract and that,
while general provisions of Colorado law may still apply, their
application is subject to the terms of the contract.

On the cross-appeal, the court took an entirely different ap-
proach. The water rights involved were adjudicated water rights
owned by the Beeman Ditch, not contract rights. The court stated
that contractual restrictions on adjudicated water rights are to be
construed narrowly to avoid depriving its owner of rights that it
did not clearly, or by necessary implication, grant in the contract.

At issue was PSCo’s argumentation plan under which it
would run its water down the Beeman Ditch and PSCo’s lateral,
without use, and then return it to either the South Platte River or
St. Vrain Creek. The water so returned would then be used to
augment out-of-priority diversions by the water rights for PSCo’s
junior wells. In effect, the water diverted at the Meadow Island
Ditch headgate would be returned to the river downstream as
replacement water or substitute water to offset the junior wells’
depletions and thereby maintain the supply available to down-
stream senior water rights. The majority held that under these
circumstances the water was not “diverted” by PSCo at any lo-
cation except the Meadow Island Ditch, and therefore, was not a
violation of the 1925 Agreements.

To bolster its conclusion, the court pointed out that in 1925
augmentation plans were unknown and therefore the parties could
not have contemplated whether augmentation of downstream di-
versions would be considered a change in point of diversion. The
majority went on to point out that augmentation plans were part
of Colorado’s statutory mechanisms to promote the maximum
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beneficial use of water. Under augmentation plans, the historical
consumptive use of the water right used for augmentation may not
be increased. The court stated that the 1925 Agreements were
intended to limit Meadow Island’s draft to 40 c.f.s., which the
majority viewed as correlating to the purpose of preventing an
enlargement of Meadow Island’s historical consumptive use. On
this basis, the majority said that approval of the plan for augmen-
tation was consistent with the intent of the 1925 Agreements to
limit the use of water diverted into the Meadow Island Ditch. The
majority reiterated that contractual restrictions on adjudicated
water rights are to be narrowly construed and therefore declined
to restrict PSCo’s adjudicated water rights by imposing limits not
required to fulfill the 1925 Agreements’ purposes and intent of
preventing enlarged use.

The dissent did not take issue with the principle that contracts
restricting the use of adjudicated water rights should be narrowly
construed. The dissent, however, read the May 1925 Agreement
as expressly limiting both the point at which the Meadow Island’s
water rights could be diverted and the use to which the water could
be applied. The dissent relied upon the provision in the May 1925
Agreement that prohibits the Meadow Island’s water rights from
being

used upon any land except such as may be irrigated by
water diverted at said head-gate under the ditches of this
time constructed and used, and it will not draw, or cause
to be drawn, water from said river or its tributaries under
its said decreed priorities, except at its present head-gate
on said river. . . .

132 P.3d at 335 (emphasis added).
The dissent pointed out that the contract does not merely re-

quire diversions at the Meadow Island headgate, but it also pro-
hibits diversions at any other point of diversion, either directly or
indirectly. It then argued that the augmentation plan effectively
allows rediversion of the Meadow Island water rights at the new
points of diversion used in PSCo’s augmentation plan, and per-
mits the water to be used on lands other than those irrigated under
the Meadow Island and Beeman ditches in 1925. Because it found
both of these changes to be in violation of the plain language of
the May 1925 Agreement, the dissent would have denied the change
in water rights and plan for augmentation.

WELL OW NER’S LIABILITY FOR ILLEGAL DIVERSIONS

Vaughn v. People ex rel. Simpson , No. 04SA381, 2006
W L 1313173 (Colo. May 15, 2006) (not yet released), involves
an action by the State Engineer pursuant to Colo. Rev. Stat.
§ 37-92-503(6)(a) to enforce a valid order of the Division En-
gineer issued pursuant to Colo. Rev. Stat. § 37-92-502 ordering the
cessation of diversions by a well owned by the defendant, Michael
Vaughn. The Division Engineer’s order was mailed to Vaughn
and a copy of the order was posted on the power meter supplying
electricity to the well. The specific issue in this case was whether,
under section 503(6)(a), the Division Engineer was required to
issue the cease and desist order to the person who was actually
operating the well in violation of the order as opposed to the
owner of the well.

Section 37-92-503(6)(a) is one of a number of statutory amend-
ments adopted in 1996 to assist the Division of Water Resources
in the effective enforcement of orders to prevent out-of-priority
diversions, and in particular out-of-priority diversions of ground-
water. That section provides:

Any person who diverts ground water contrary to a valid
order of the state engineer or a division engineer issued
pursuant to section 37-92-502, . . . or otherwise in vio-
lation of rules and regulations adopted by the state en-
gineer to regulate or measure diversions of ground water
shall forfeit and pay a sum not to exceed five hundred
dollars for each day such violation continues.
Vaughn claimed that he was not properly the subject of the

enforcement action because he was not the person who diverted
groundwater contrary to the order of the Division Engineer. Vaughn
denied having personal knowledge of the order, but did admit that
he had delegated irrigation of the involved land to members of his
family.

The court found that the well had been pumped in violation
of the Division Engineer’s order and, based upon circumstantial
evidence, also found that Vaughn was actually aware of the order
and that he could not have been unaware of pumping in violation
of the order. The evidence also established that the illegal pump-
ing amounted to approximately six million gallons (18.4 acre-feet)
of water. Based on the evidence, the court found that Vaughn or
his family members operated the well in violation of the order,
and therefore Vaughn could properly be held liable for the illegal
operation of the well.

In his appeal Vaughn raised no constitutional challenges to
the statutory scheme. Rather, he simply argued that the statute im-
poses liability upon the person who actually turns on the well and
that there had been a failure of proof that he personally operated
the well, or even that members of his family did so.

Vaughn’s defense required the court to interpret the phrase
“any person who diverts” in section 503(6)(a). The court pointed
out that both the term “person” and “divert” are defined terms in
the Water Right Determination and Administration Act of 1969.
Section 37-92-103(8) defines a “person” as an individual, a part-
nership, a corporation, a municipality, the State of Colorado, the
United States, or any other legal entity public or private. And
section 37-92-103(7) defines “divert” to include removing water
from its natural course or location by means of a well. Based on
these definitions the court concluded that the terms of section
503(6)(a) did not restrict liability to natural persons who phy-
sically turn on the well. The court found that the context in which
the legislature had used these words made clear that they were to
be given the same meaning as used elsewhere in the Act. The
court concluded that the terms “person” and “divert” as used in
section 503(6)(a) demanded an interpretation that makes the owner
of the well liable for the acts of others who operate the well. The
court reasoned that any other construction would undermine the
purpose of the statutory scheme to ensure the enforcement of
orders of the Division Engineer. In light of the water court’s
specific findings about Vaughn’s knowledge of the order and the
operation of the well, the court held that the statute imposes
liability on the owner or user of the water rights to whom an order
to discontinue was validly issued when the well continues to be
used with that owner’s authorization.

NEW  LEGISLATION AFFECTING WATER RIGHTS ADOPTED BY
2006  COLORADO GENERAL ASSEM BLY

Recreational In-Channel Diversion Water Rights—Senate
Bill 06-037. The nature and scope of recreational in-channel di-
version water rights (RICDs) and the role of the Colorado Water
Conservation Board (CWCB) in defining the scope of those water
rights has been a very contentious issue ever since the 2002 adop-
tion of legislation authorizing these types of instream water rights.
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In 2006 the Colorado General Assembly adopted Senate Bill
06-037 amending the RICD legislation. The new legislation clari-
fies the respective roles of the CWCB and the water court, es-
tablishes limits on the time RICD water rights may be in effect,
the amount of water claimed, the administration of such rights,
and presumptions regarding the absence of injury from new uses
that reduce the quantity of water available to an RICD water right.

With respect to the CWCB, it is no longer required to hold
hearings on a proposed RICD, and instead, after public delibera-
tions, is to make written recommendations to the water court as to
whether (1) the proposed RICD will materially impair Colorado’s
ability to fully develop and beneficially use its interstate compact
entitlements; (2) the exercise of the RICD would cause material
injury to instream flow water rights; and (3) the adjudication and
administration of the RICD would promote maximum utilization
of the waters of the state. This change relieves the CWCB of the
burden of long and contentious hearings on RICD water rights and
limits the findings it is required to make. To the extent the CWCB
has concerns about the RICD application it can fully participate
in the water court adjudication.

The new legislation also added and amended statutory defi-
nitions applicable to RICDs with the intention of eliminating am-
biguities in the prior law and more precisely defining the scope of
an RICD. The legislation adds a definition of “control structure,”
which is the type of in-channel structure required for RICDs, and
requires that such structures be designed by or under the direct
supervision of a registered professional engineer.

Under the new law, the parties will no longer debate what is
the minimum amount of water required for a reasonable recrea-
tional experience. The statute now defines reasonable recreational
experience as the recreational use of an RICD for non-motorized
boating. In turn, the definition of RICD limits the time an RICD
can be in effect to April 1 through Labor Day, unless the applicant
demonstrates there will be a demand for recreational boating on
additional days. RICDs are now limited to one specified flow rate
for each time period claimed by the applicant and the presumptive
minimum duration of such a time period is 14 days. The legisla-
tion adds a presumption of no material injury to an RICD water
right from new appropriations or changes of water rights that do
not cause depletion of more than 0.1% of the lowest decreed
RICD flow rate and that the cumulative effect of all such changes
and new appropriations do not exceed 2% of the lowest decreed
RICD flow rate.

The role of the water court was also changed by the legisla-
tion. The water court must still consider as presumptively correct
the findings of the CWCB, subject to rebuttal by any party. In
addition, the water court must make specific findings that the
RICD will (1) not materially impair Colorado’s ability to fully
develop and beneficially use its compact entitlements; (2) promote
maximum utilization of the waters of the state; (3) include only
that reach of the stream that is appropriate for the intended use;
(4) be accessible to the public for the uses proposed; and (5) not
cause material injury to instream flow water rights.

In determining whether the intended recreational experience
is reasonable and the claimed amount of water is the appropriate
flow for any period, the water court must consider all factors that
bear upon the reasonableness of the claim. If the court determines
that the proposed RICD would materially impair Colorado’s abil-
ity to fully develop and consumptively use its compact entitle-
ments, the application must be denied. In determining the mini-
mum amount of stream flow needed for the RICD, the court must
also make findings in the decree as to the flow rate below which

there is no longer any beneficial use of water at the control struc-
tures. The court must also make the determination of the total vol-
ume of water in acre-feet claimed by the RICD. Finally, if the
court determines that the volume of water represented by the flow
rates decreed for the RICD exceeds 50% of the average historical
water volume for the stream segment where the RICD is located,
on each day that a claim is made, the decree must (1) specify that
the State Engineer shall not administer a call for the RICD unless
the call would result in at least 85% of the decreed flow rate for
the applicable time period; (2) limit the RICD to no more than
three time periods; and (3) specify that each time period is limited
to one flow rate.

Rotational Crop Management Contracts—House Bill 06-1124.
In Colorado, water to meet growing municipal water needs is ob-
tained, in large part, by purchasing senior irrigation water rights
and changing them to municipal use. Such changes of water rights
typically require that the historically irrigated lands be revegetated
and permanently removed from irrigation. More recently some
municipal water users have experimented with contracts with irri-
gation ditch companies or a large number of shareholders under
a ditch for a rotational dry-up of irrigated lands to provide water
to the municipalities, provide cash to the farmers for the use of
their water, but not to remove specific lands from irrigation on a
permanent basis. House Bill 06-1124 provides statutory guide-
lines for this type of change of water rights and, more importantly,
a mechanism to fund the enforcement and administration of these
programs.

H.B. 06-1124 defines a rotational crop management contract
as a written agreement by which one or more irrigation water right
owners implement a change of water rights requiring the dry-up
of historically irrigated lands, but which allows the dry-up lands
to change, and which requires water court approval of the rotation
of the dry-up lands. The implementation of such contracts requires
a water court-approved change of water rights or State Engineer-
approved substitute water supply plan, both of which are subject
to all normal requirements intended to prevent injury to other
vested water rights from the proposed change of water rights. The
law also protects the farmers against a diminution of their his-
torical consumptive use if the contract user of the water fails to
use it in the year when the farmer fallows his fields.

In the change of water rights proceeding, if the water court
approves the contract, the judge must make affirmative findings
that the implementation of the contract (1) is capable of adminis-
tration; (2) will not cause injury by expansion of consumptive use
or change of historical return flow patterns; and (3) will comply
with applicable requirements to prevent soil erosion, manage weeds,
and for revegetation. H.B. 06-1124 requires the applicant to pay
the State Engineer an initial evaluation fee, an annual administra-
tive fee until the plan is decreed, and a lower annual administra-
tion fee once the plan is decreed.

Underground Water Storage—Senate Bill 06-193. In 2004
the Colorado Water Conservation Board (CWCB) completed a
statewide reconnaissance level study of the potential for under-
ground water storage. Senate Bill 06-193 directs the CWCB to
conduct a further study of the most economically and technically
feasible and ecologically sound underground storage sites in the
South Platte and Arkansas River Basins. The report is to be sub-
mitted to the General Assembly by March 1, 2007. The goal of
this study is to identify locations where water can be stored with-
out the construction of surface reservoirs.
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OREGON
(Jennie L. Bricker, Reporter)

COURT OF APPEALS INVALIDATES DESCHUTES BASIN
GROUNDW ATER RULES

In WaterWatch of Oregon, Inc. v. Water Resources Commis-
sion, 199 Or. App. 598, 112 P.3d 443 (2005), the Oregon Court
of Appeals invalidated two sets of rules governing the issuance of
groundwater permits, holding that the Oregon Water Resources
Commission (the Commission) exceeded its statutory authority in
promulgating rules related to the mitigation of groundwater use
impacts on scenic waterway flows in the Deschutes River Basin.
In its 2002 rules, the Commission had amended the Deschutes
Basin Program to allow the appropriation of groundwater and to
establish mitigation requirements. On review, the court held that
the rules violated Oregon statutes governing scenic waterways,
groundwater rights, and instream rights.

One set of rules barred the appropriation of groundwater in
the Deschutes Ground Water Study Area, with an exception for
the cumulative total of 200 cubic feet per second. Or. Admin. R.
690-505-0500(1). In recognition of the impacts on stream flow
from groundwater use, the rules required mitigation measures to
be taken prior to approval of a groundwater permit. Such miti-
gation measures were required to “moderate” the impacts to sur-
face water flows from a groundwater appropriation. Or. Admin. R.
690-505-0605(8). The second set of rules provided for mitigation
banks and credits in the Basin.

The court began its examination of the rules by reviewing the
underlying statute, which declares, in part, that: “the highest and
best use of the waters within scenic waterways are recreation, fish
and wildlife uses. The free-flowing character of these waters shall
be maintained in quantities necessary for recreation, fish and wild-
life uses.” Or. Rev. Stat. § 390.835(1). That policy applies to por-
tions of the Deschutes River that are designated scenic waterways
and to certain applications for the use of groundwater if the Water
Resources Director finds that the “use of ground water will mea-
surably reduce the surface water flows necessary to maintain the
free-flowing character of a scenic waterway in quantities necessary
for recreation, fish and wildlife.” Or. Rev. Stat. § 390.835(9)(a).

The court’s invalidation of the rules turned on the dictionary
definition of “maintain,” which the court contrasted with the rules’
requirement that stream flow diminution be “moderated.” The
court concluded that moderation of groundwater impacts was
inconsistent with the legal standard expressed in Or. Rev. Stat.
§ 390.835, which requires maintenance of stream flows. More-
over, the court concluded that the rules governing groundwater
withdrawals and mitigation of those withdrawals, and the rules
governing mitigation credits and banks, “constitute a unitary scheme
based on the definition of ‘mitigation,’ ” and because that defini-
tion departed from the statutory requirement in Or. Rev. Stat.
§ 390.835 to maintain flows, both sets of rules were invalid. Spe-
cifically, the court invalidated Or. Admin. R. 690-505-0400 to
690-505-0630 and Or. Admin. R. 690-521-0100 to 690-521-0600.
Shortly after the decision, however, the Oregon legislature re-
stored the rules (see discussion below).

OREGON 2005  LEGISLATIVE SESSION RESTORES DESCHUTES
BASIN GROUNDW ATER RULES, REVISES M UNICIPAL WATER
PERM IT EXTENSION PROCESS, AND ADJUSTS WATER RIGHT
TRANSFER REQUIREM ENTS

In prompt response to the court’s holding in WaterWatch of
Oregon, Inc. v. Water Resources Commission, 199 Or. App. 598,
112 P.3d 443 (2005), the Oregon Legislature restored the Deschutes
Basin groundwater rules and mitigation program. The 2005 Legis-
lative Assembly passed House Bill 3494, effective July 29, 2005,
which amended Or. Rev. Stat. §§ 537.505 and 537.795 to certify
the groundwater mitigation rules adopted by the Commission in
2002 as satisfying the requirements relating to mitigation under
the Scenic Waterway Act, the Instream Water Rights Act, and the
Ground Water Act. However, the new legislation contains a sunset
provision that repeals the rules in January 2014.

Additionally, it requires that the Commission report to the
Legislature on the implementation and operation of the Deschutes
groundwater mitigation and mitigation bank programs by January
2009. The report must specifically address (1) the cumulative rate
of water appropriated under all groundwater permits approved in
the Basin under the rules; (2) the volume of water provided through
mitigation; and (3) the measured stream flow of the Deschutes
River and its tributaries. The report is intended to monitor whether
the mitigation program is, in fact, maintaining stream flows.

The 2005 Legislature also adopted House Bill 3038 (effective
June 29, 2005), which extends the statutory timeline—from 5 to
20 years—for new municipal water permit holders to commence
and complete construction under their permits. The legislation
requires that all municipal permit extensions be conditioned to
require a water management and conservation plan prior to diver-
ting water beyond the maximum amount currently beneficially
used by the municipality. For permits issued before November 2,
1998, an extension issued after June 25, 2005, must meet the ad-
ditional requirement that the undeveloped portion of the permit
will maintain the persistence of listed fish species. See Or. Rev.
Stat. §§ 537.230, 537.250, 537.409 & 537.630.

Finally, the 2005 Legislative Assembly enacted House Bill
2123, which modifies Or. Rev. Stat. § 537.610 to require the
Commission to adopt rules for defining the process and standards
by which it will recognize changes in the place of use, type of use,
or point of appropriation for pre-1955 claims to appropriate ground-
water. The legislation also modifies Or. Rev. Stat. § 540.531 to
allow transfers of a surface water diversion to a groundwater well.
To allow this type of transfer, use of groundwater at the new point
of appropriation must affect the surface water source “similarly”
to the use of the originating surface water right, but H.B. 2123
eliminates the requirement that the groundwater come from an
unconfined aquifer.

CHANGES IN OREGON ADM INISTRATIVE RULES

To implement the statutory changes in House Bill 3038
(see above), the Commission modified many of the rules in Or.
Admin. R. ch. 690, div. 315. The new rules adjust the standards
the Oregon Water Resources Department (the Department) uses
to review applications for extensions of time filed by holders of
municipal use permits. The rules also clarify that holders of mu-
nicipal permits may not develop additional water under the per-
mits until the Department approves a water management and con-
servation plan.

Oregon rules regarding the practice and procedure relative to
contests in the adjudication of water rights have been amended.
See Or. Admin. R. 690-030-0085. Once a claim was filed in an
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adjudication, claimants were historically required to wait until the
adjudication was complete in order to add or change points of
diversion for water uses covered under the claim. The rules now
allow claimants to make such changes to their water rights while
the adjudication is still pending, so long as the new diversion points
draw from the same source; do not increase the rate, duty, acreage
benefited, or season of use; and are downstream of the original di-
version point.

TEXAS
(Bruce Wasinger, Reporter)

LITTORAL OR RIPARIAN RIGHTS DO NOT ATTACH
TO LAND ADJACENT TO ARTIFICIAL LAKE
IM POUNDING FLOODW ATERS

In Cummins v. Travis County Water Control & Improvement
District No. 17, Cause No. 05-0945, the Texas Supreme Court
denied the Cumminses’ petition for review on April 21, 2006. The
Cumminses were seeking to overturn a court of appeals decision
that they did not have littoral or riparian rights to use Lake Travis
despite owning land along the shores of the lake.

The court of appeals, in Cummins v. Travis County Water
Control & Improvement District No. 17, 175 S.W.3d 34 (Tex.
App.—Austin 2005), held that the Cumminses did not have lit-
toral rights for essentially two reasons. First, title to the Cumminses’
property could not be traced back to a grant from a sovereign
between 1823 and 1895 and, second, their land is not adjacent to
a natural lake with a normal flow of water since the flows im-
pounded by Lake Travis are flood flows.

The Cumminses had filed an application with the Travis
County Water Control and Improvement District No. 17 (the Dis-
trict) for a license to construct a boat dock in Lake Travis. The
proposed location of the boat dock violated certain District raw
water setback rules and the application was denied by the District.

The Cumminses then filed a declaratory judgment action
with the state district court, requesting the court to declare that the
Cumminses had littoral rights to use their lakefront property for
the purpose of constructing the boat dock and also challenging the
District’s raw water setback rules. The state district court found
for the District. On appeal to the court of appeals, the scope of the
case was expanded and changed from “a right to build a boat
dock” to a case addressing the legal rights associated with littoral
rights. In other words, the Cumminses argued that they could use
their land as a lakefront property owner, which entitled them to
construct a boat dock, among other things.

The court of appeals first addressed and defined the terms
“riparian” and “littoral.” In Texas jurisprudence, riparian and
littoral rights are treated similarly and used interchangeably even
though, as defined, riparian refers to the waters of rivers and
streams and littoral refers to waters of lakes, seas, and oceans.
Generally, in Texas, the courts use the term riparian as a blanket
term to refer to a landowner’s rights regarding any type of water-
front property.

Land granted from the Mexican or Spanish governments be-
tween 1823-1840 was vested with civil law riparian rights. In
1840, Texas adopted the English common law riparian system.
Texas continued to recognize common law riparian rights in land
granted from the sovereign until 1913, when Texas passed legis-
lation that ceased to recognize riparian rights that were not al-

ready vested and prohibited their creation by state land patents
issued after July 1, 1895. Unless a landowner can trace his chain
of title to a grant from the Mexican or Spanish governments be-
tween 1823-1840, or to a grant from the State of Texas between
1840-1895, the landowner cannot establish that his land is vested
with riparian or littoral rights. In 1967, in an effort to alleviate
the complications resulting from the dual system of civil law and
English common law, Texas passed the Water Rights Adjudi-
cation Act, Tex. Water Code §§ 11.301 - .341, which required
Texas landowners to file claims for water rights and obtain a cer-
tificate of adjudication. Any person who failed to timely file a
claim was deemed to have abandoned or waived his right to use
the water, whether the nature of the claim was riparian or appro-
priation.

The court of appeals held that, assuming the landowner can
establish a proper chain of title and/or obtain a certificate of ad-
judication, there are also physical attributes that must be present
in order for land to be considered riparian or littoral. The land
must be adjacent to the water. The adjacent water must be a natu-
ral, not an artificial, body. Texas courts have repeatedly held that
riparian rights do not attach to artificial bodies of water and only
attach to the normal flow of the waters, as opposed to floodwaters.

The court of appeals held that riparian rights did not attach to
the Cumminses’ land because their chain of title originated with
a grant from the State of Texas in 1904, some nine years after
Texas ceased recognizing common law riparian rights in grants of
waterfront property. The Cumminses also did not obtain a cer-
tificate of adjudication. Additionally, the court of appeals held
that Lake Travis is an artificial lake and the waters filling the lake
are not considered its normal flow but instead are floodwaters.

UTAH
(L. Ward Wagstaff, Reporter)

UTAH SUPREM E COURT ADDRESSES BURDEN OF PROOF FOR
CHANGE APPLICATIONS

In Utah, almost all water basins are fully appropriated. Growth
is accommodated by an active water market, in which existing
water uses, especially irrigation, are retired and the water rights
are moved to new points of diversion where they can be used for
other purposes, often municipal or industrial. In the new diversion
area, however, this process creates tension between the new uses
and existing water rights. In Searle v. Milburn Irrigation Co.,
2006 UT 16, 133 P.3d 382 (Utah 2006), the Utah Supreme Court
addressed some threshold questions raised by this trend, and at-
tempted to clarify the burden of proof for applicants seeking to
change the point of diversion of a water right.

The Searles planned to build a cabin on some mountain prop-
erty in the scenic Wasatch Plateau east of the San Pitch River
valley in central Utah. The area is closed to new water appropria-
tions, so they purchased a water right in the valley and filed a
change application to move the point of diversion to a well near
the mountain property.

Milburn Irrigation Company is a small mutual irrigation com-
pany that has an early priority water right to divert water from the
San Pitch River for irrigation of land in the valley. Late in the
irrigation season, the flow of the San Pitch River is usually not
sufficient to supply Milburn’s full water right. The Searles’ origi-
nal point of diversion in the valley is downstream from Milburn’s
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diversion, but the well they sought to take water from under the
change application is up-gradient from Milburn’s source. Milburn
therefore protested the Searles’ change application.

The State Engineer denied the change application, and the
Searles sought de novo review in the district court. The trial court
heard conflicting expert testimony and ruled in favor of Milburn
and the State Engineer, finding “by a preponderance of evidence,
that the rights of [Milburn] will be impaired if the application is
approved.” Searle, 133 P.3d at 386. The Searles appealed to the
Utah Supreme Court.

On appeal, the Utah Supreme Court addressed three issues:
(1) whether the trial court employed the proper standard of proof
for the initial showing of no impairment by a change applicant;
(2) whether the trial court properly allocated the burden of proof
between the applicant and the opposing party; and (3) whether the
trial court correctly considered circumstantial evidence supporting
impairment.

The court acknowledged that some of its earlier statements
regarding the burden of proof for change applications were con-
fusing, perhaps even misleading. In Crafts v. Hansen, 667 P.2d
1068 (Utah 1983), the court explained in dicta that after an appli-
cant has made a showing that there is reason to believe the change
will not impair existing rights, the protesting party bears the bur-
den of proving by a preponderance of the evidence that impair-
ment will actually occur. See id. at 1081. This statement, however,
can be understood in several different ways. The Searles argued
that the applicant’s initial burden is to show, by a very low stand-
ard, that there is reason to believe no impairment will occur; if the
applicant meets this burden, the burden of persuasion shifts to the
opposing party to prove actual impairment by a higher standard,
in effect by clear and convincing evidence.

The court rejected this argument. It explained that an appli-
cant bears an initial burden of showing there is reason to believe
the change can be made without impairing existing rights. The
reason to believe standard is analogous to probable cause. If a
party opposes the change on grounds of impairment, it must prove
impairment by a preponderance of the evidence. In other words,
if a change application is unopposed, it should be approved if the
applicant provides “evidence to support a reasonable belief that
the changes . . . can be perfected without impairing vested rights.”
Searle, 133 P.3d at 394. But if an opposing party offers evidence
contradicting the applicant’s evidence, the trial court will decide
the question based on which party offers the more convincing
evidence.

This means that the “reason to believe” initial standard has
little practical utility in contested cases, because the effective
standard will be the preponderance of the evidence. Presumably,
if an applicant offered just barely enough evidence to show reason
to believe there would be no impairment, the opposing party could
defeat the change by offering just barely more evidence to the
contrary.

The court also clarified that the applicant bears the burden of
persuasion throughout the process, even though the burden of
producing evidence shifts to the party opposing the change.

The court also held that the trial court can consider circum-
stantial evidence of impairment. In this case, a critical factor was
that Milburn’s source no longer provides adequate water in most
years to fill Milburn’s water right. Thus, evidence that the Searles’
proposed point of diversion was hydrologically connected to
Milburn’s source was, in effect, evidence of impairment.

The initial opinion, issued in September 2005, referred to a
procedure when proof is filed whereby the applicant must prove
to the State Engineer by a preponderance of evidence that the
water right does not impair prior rights. No such procedure or
requirement is in the statutes, case law, or the State Engineer’s
administrative procedures. At that stage, an impaired party’s re-
course normally would be a private action to enforce the priority.
On petitions for rehearing, the court wisely omitted that discus-
sion, although it retained several references to a “final adjudi-
cation” regarding impairment. See, e.g., id. at 391-93.

The court concluded by remanding the case to the trial court,
even though the trial court in its original opinion had already
found the likelihood of impairment by a preponderance of the
evidence.

The case clarifies the respective burdens for applicants and
protestors of change applications, but leaves much room for ar-
gument. Given that almost all of Utah is now closed to new ap-
propriations, more disputes will arise as water users seek to move
water rights from areas of historical use into new areas, particu-
larly as municipalities and industries grow and their need for
water expands. This case will almost certainly be further refined
and explained by the court as it struggles to balance the interests
of prior water right users with the interests of those seeking to
move water rights into areas of heavy use.

WASHINGTON
(Amy K. Kelley, Reporter)

A  ONCE AND FUTURE PLAN?
Despite the popular notion that W ashington is the state

where it rains all the time, water supply problems have been
hugely problematic for well over a decade, especially in eastern
Washington. In the spring of 2006, the state legislature passed
“An Act Relating to water resource management in the Columbia
river basin,” in order to start tackling some of the problems, 2006
Wash. Legis. Serv. ch. 6, S.S.H.B. 2680. Given all the fanfare in
the press; the gushing of high level folks like the governor, the
director of the Department of Ecology (DOE), and the chair of the
state senate Water, Energy and Environment Committee; and the
cat calls of environmental organizations (several other environ-
mental groups were supportive), one would think it was the biggest
water deal since, well, the Grand Coulee Dam.

Someday that may be closer to the truth than it is now, but for
the moment not a drop of “new” water has resulted from the bill,
nor is it likely to for some time (and “new” doesn’t mean impor-
ted). Even if all the ducks line up, several of the state’s most
protracted water issues are not even addressed: there are no new
personnel for the DOE, so the thousands of backed up permit ap-
plications continue to pile up in a queue that might stretch to the
top of Mt. Rainier; and the infamous “Sinking Creek” case, which
limits the authority of the DOE and mandates litigation for too
many disputes, is still waiting for a “fix,” despite the shrinkage the
case itself has seen in subsequent decisions.

The legislative process rarely results in perfection, however,
and there is clearly some good in this Act. The unalloyed posi-
tive: by November 2006 the DOE is to complete the first annual
“Columbia River water supply inventory” and the first “long-term
water supply and demand forecast” (to be updated every five years).
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This information will be supplemented by other data that must be
gathered by the DOE, such as the “total aggregate quantity of
water rights issued” and the “total aggregate of current water use.”
All of this is to be published on the DOE website and be perio-
dically updated. This comprehensive and accessible data will be
of great value to multiple constituencies, from irrigators to tribes,
municipalities, and public interest organizations.

There would have been no great hoopla about an act con-
cerning the accumulation of data; however, the nitty gritty of the
law involves the encouragement (in a very preliminary way) of
“new storage facilities” and “voluntary regional agreements” that
are hoped to provide additional (or at least “firmed up”) stored or
conserved water for, in a 2/3 to 1/3 ratio, out-of-stream consump-
tive uses and instream flow augmentation. Hope is the operative
word because although the act envisions an investment of $200
million, most of that will depend on future appropriations (or per-
haps federal funding). Furthermore, any significant movement of
water, in both a legal and literal sense, will depend on working out
many, many details with federal agencies; the Army Corps of En-
gineers and the Bureau of Reclamation are omnipresent on the
Columbia. And need I even utter the word “salmon”?

It is extremely premature to say what will happen. “Storage
facilities” is a loose term and some fear dams in the offing. Even
if that doesn’t transpire, and there are simply lots of relatively
small off-stream containment facilities, the amount of evaporation
loss could be daunting (it already hit the high 90s in the Columbia
Basin by mid-May). The Act requires that nothing “impair or di-
minish” existing water rights, and summer mainstream instream
flows are to suffer “no negative impacts,” but once water is out of
the River it is hard to put it back (although not as hard as if the

water is in the ocean), and as to the 1/3 of the water intended for
instream flow augmentation, it has been noted that the fish may
have little use for warm water.

In any event, environmental impacts are being studied, and a
series of public meetings to discuss how to “implement” the Act
were scheduled in eastern Washington for late May. A year or two
should reveal whether this law delivers the goods.

LEGISLATION LITE

Another law, 2006 Wash. Legis. Serv. ch. 168, S.S.B. 6151,
that received less attention but has some immediate on-the-ground
impact was enacted in 2006. The Odessa aquifer has been se-
verely mined over the years (in anticipation of water deliveries
from the Columbia Basin Project that have not materialized). There
is no magic cure for water shortages in the new law, but there is
some sensible relief in the (temporary?) abrogation of the “use or
lose it” feature of prior appropriation law for some Odessa area
water users. Those who do not use their full paper water right due
to “conservation practices, irrigation or water use efficiencies [or]
long or short term changes in the types or rotations of crops grown”
are deemed to have “involuntary” nonuse, which excuses them from
the forfeiture provisions of Wash. Rev. Code § 90.14.140(2)(b).
Parties whose water is “unavailable” or “unsuitable” are also ex-
cused, but that would likely be true in any case. Parties seeking
relief under this law are required to give notice to the DOE and to
maintain their withdrawal and diversion facilities, and if the de-
votedly awaited-for Columbia Basin Project water ever does show
up, the law is superseded.
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RAPANOS V. UNITED STATES:
FULL OF SOUND AND FURY, SIGNIFYING

. . . MORE LAWSUITS
(Amy K. Kelley, Washington Reporter)

Those readers who have clients that perform any construction
(ditches, stock ponds, diversion facilities) with regard to their
water rights are advised to study the opinions in Rapanos v.
United States, 126 S. Ct. 2208 (2006). Although the Rapanos
decision has many things—complexity, prolixity, and the odd
flash of dark humor—it lacks others, notably certainty, predicta-
bility, and anything resembling a majority opinion.

The decision represents the third attempt by the U.S. Su-
preme Court to define the jurisdiction of the U.S. Army Corps of
Engineers under section 404 of the Clean Water Act (CWA). 33
U.S.C. § 1344. That section, enacted in 1972, requires a permit
from the Corps for the discharge of “dredge and fill material” into
“navigable waters,” which are defined by the act as “waters of the
United States.” 33 U.S.C. § 1362(7). The Corps initially restricted
its jurisdiction to classically navigable waters—that is, interstate
waters that are “navigable in fact,” defined in The Daniel Ball, 77
U.S. (10 Wall.) 557, 563 (1870), as waters that are “used or sus-
ceptible of being used, in their ordinary condition, as highways for
commerce, over which trade and travel are or may be conducted
in the customary modes of trade and travel on water.” This ap-
proach was rejected as too restrictive, however, in Natural Re-
sources Defense Council, Inc. v. Callaway, 392 F. Supp. 685
(D.D.C. 1975), and the Corps eventually extended its definition
to the limits of the Commerce Clause (or perhaps even beyond).

In the first Supreme Court decision to examine this issue,
United States v. Riverside Bayview Homes, Inc., 474 U.S. 121,
133 (1985), the Court agreed that Congress intended the Corps to
regulate “at least some waters that would not be deemed ‘navi-
gable’ under the classic understanding of the term,” and upheld
application of section 404 to wetlands adjacent to such navigable
waters. Although Riverside Bayview Homes seemed to adopt an
expansive definition of the regulatory reach of section 404, in
Solid Waste Agency of Northern Cook County v. U.S. Army Corps
of Engineers, 531 U.S. 159, 172-73 (2001), the Court concluded
that Congress did not intend the section to apply to “nonnavi-
gable, isolated, intrastate waters,” specifically an abandoned sand
and gravel pit “not adjacent to open water.” Id. at 168. Referring
to a statement in Riverside Bayview Homes that the term “navi-
gable” is of “limited import” in determining jurisdiction under
section 404, the Court said it was one thing to give a term limited
effect and another to give it no effect at all. At the very least, the

continued on page 2

CLEAN WATER ACT: NINTH CIRCUIT
INTERPRETS PUD NO. 1
AND S.D. WARREN CO.

(Douglas L. Grant, Nevada Reporter)

Great Basin Mine Watch v. Hankins, 456 F.3d 955 (9th Cir.
2006), was a challenge to two gold mining permits the Bureau of
Land Management issued to Newmont Mining Corporation for
operations in Nevada. One permit was to deepen an existing open-
pit mine, to continue dewatering it, and to continue discharging
excess groundwater into Maggie Creek located near the mine. The
other permit was for a new underground mine that also would
require dewatering. The plaintiffs claimed the Bureau issued the
permits in violation of the Clean Water Act (CWA), as well as
other federal laws that are not aimed specifically at water re-
sources and are not discussed below. The plaintiffs’ CWA chal-
lenge concerned the mine dewatering and the discharge of excess
groundwater into Maggie Creek.

Mine dewatering. The dewatering was expected to lengthen
the periods that existing streams and springs would be dry. The
plaintiffs argued that the drying effect would violate federal and
state water quality standards under the CWA by failing to main-
tain all beneficial uses of waterways. In rejecting this argument,
the Ninth Circuit disapproved the plaintiffs’ interpretation of PUD
No. 1 of Jefferson County v. Washington Department of Ecology,
511 U.S. 700 (1994), and commented on S.D. Warren Co. v.
Maine Board of Environmental Protection, 126 S. Ct. 1843 (2006).
The plaintiffs argued that PUD No. 1 requires the Bureau to
ensure that a mine operator will maintain a minimum stream flow
before issuing a permit. The Ninth Circuit, however, said PUD
No. 1 merely established that states may impose minimum flow
requirements as part of CWA § 401 certification, not that they
must do so. The Ninth Circuit also said that S.D. Warren Co. did
not help the plaintiffs. It read S.D. Warren as not addressing
whether the CWA requires states to regulate water withdrawals to
protect water quality but as reiterating that regulation of water use
and water pollution lies with the states. Turning then to Nevada
law, the Ninth Circuit concluded that Nevada does not subject
water withdrawals to standards under the CWA because water
appropriation, including mine dewatering, and water pollution are
governed by different chapters of the Nevada Revised Statutes
and are subject to different permit systems administered by dif-
ferent state agencies.

The plaintiffs also argued that the drying effect of the mine
dewatering on existing streams and springs would violate anti-
degradation provisions of the CWA and Nevada law. The Ninth

continued on page 3
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RAPANOS V. UNITED STATES
(continued from page 1)

Court said the term “navigable” showed that Congress had in
mind its traditional jurisdiction over classically navigable waters
in enacting the CWA. The Court refused to give Chevron defer-
ence to the Corps’ application of the Migratory Bird Rule to reach
isolated waters, saying that an administrative interpretation of a
statute that invokes “the outer limits of Congress’ power” requires
a clear indication that Congress intended that result. Id. at 172.

Thus, after the two decisions referred to above, it was clear
that section 404 jurisdiction extended to wetlands adjacent to
classically navigable waters and did not extend to isolated, intra-
state wetlands whose waters never reach classically navigable
waters. Exactly where between these two extremes the limits of
404 jursidiction might lie was unclear. Did section 404 juris-
diction, for example, extend to wetlands adjacent to man-made
drains that eventually empty into classically navigable waters?
This was precisely the situation presented in Rapanos.

Rapanos produced five separate opinions, the most important
being the plurality opinion of Justice Scalia, joined by Chief
Justice Roberts and Justices Thomas and Alito; the opinion of
Justice Kennedy, concurring in the judgment, but not in the
plurality opinion; and the dissenting opinion of Justice Stevens,
joined by Justices Souter, Ginsburg, and Breyer. The separate
concurrence of Chief Justice Roberts and the separate dissent of
Justice Breyer help to elevate the overall crankiness quota of
Rapanos, but add little by way of “law” in trying to nail down a
definition of “waters of the United States,” which in turn defines
“navigable waters” under the CWA.

In an opinion that almost all astute observers, whether pro-
development or pro-conservation, believe will be the most signifi-
cant of the Rapanos opinions, Justice Kennedy joined the plurality
on two, and possibly three, points. First, he agreed with the plu-
rality that the consolidated cases should be remanded for further
fact finding. (He emphatically did not agree on the rule to be
applied to those facts upon remand.) Second, neither Justice
Kennedy nor the plurality stated that a “mere” hydrological con-
nection would “suffice in all cases” to incur CWA jurisdiction of
the U.S. Army Corps of Engineers. Rapanos, 126 S. Ct. at 2251
(Kennedy, J. concurring). It is clear, however, that Kennedy’s
proposed “significant nexus” test (discussed below) will likely be
met in some instances partly because of hydrological connections
that would not impress the plurality at all. The third possible
convergence between Justice Kennedy and the plurality, and the
only point at which Kennedy’s opinion severely scolds the dissent,
is on emphasizing some navigability in any consideration of the
reach of “waters of the United States.” The plurality’s tests are
openly crafted to limit the Corps’ jurisdiction in a fairly close
“physical” and visible sense to “traditionally” navigable waters.
The plurality expressly rejects any notion that an “ecological”
connection will suffice. Id. at 2226. Kennedy chides the dissent
for reading a “central requirement” out of the CWA, a require-
ment that “the word ‘navigable’ in ‘navigable waters’ be given
some importance.” Id. at 2247. But importance, to him, includes
more than the kind of linear physical links that the plurality would
require; it also encompasses other matters such as flood control
and runoff storage that affect the “integrity” of navigable waters.
Id. at 2248.

The plurality opinion, thus, goes it alone on the two-part test
it offers for defining waters of the United States. The four justices
would restrict jurisdiction under the CWA, first, to relatively

permanent, standing, or flowing bodies of water, id. at 2221,
2222, 2225, 2235, and second, to wetlands or other water bodies
with a “continuous surface connection” to “bodies that are ‘waters
of the United States’ in their own right.” Id. at 2226, 2235. The
dissent disagreed and Justice Kennedy found that the two tests of
the plurality “are without support in the language and purposes
of the Act or in our cases interpreting it.” Id. at 2242. Justice
Kennedy also noted that the plurality’s “relatively permanent”
requirement would exclude many of the rivers in the western
United States. In addition to setting out the two tests, the plurality
also spent a significant amount of its opinion addressing one
specific kind of channel that can convey water—ditches—and
concluded that because ditches are “point sources” under the
CWA they can never be “waters of the United States.” The “point
source” nature of ditches under the Act is not arguable, but the
inevitability of the conclusion drawn by the plurality is arguable.
Assuming that water was running in a clearly navigable river,
hence qualifying as “waters of the United States,” and that it was
diverted by means of a ditch for half a mile and then flowed back
into the river, where it would again be “waters of the United
States,” it is not a necessary, much less a logical, conclusion that
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Congress intended that it was not “waters of the United States” for
that half mile, just because it was in a ditch.

If Justice Kennedy did not find the plurality’s proposed tests
consistent with the CWA or case law, he was not willing to ap-
prove categorical assertions of authority over all tributaries by
federal regulators, either, and that is where he really parted com-
pany with the dissent. While Justice Kennedy often agrees with
the dissent, and the dissent often agrees with Kennedy, the dis-
senters strongly stated their conviction that if there were ever a
case for Chevron style deference to the expertise of a professional
agency, this was it. Id. at 2255, 2258 n.8. Thus, in the dissent’s
view, Kennedy’s opinion is much better than the plurality’s, but
the Corps’ interpretation of “waters of the United States” was rea-
sonable, and Kennedy failed “to defer sufficiently.” Id. at 2252.

Justice Kennedy did not wish to defer; to him the crux in
determining the scope of CWA jurisdiction is to ensure that
jurisdiction is asserted only over developments involving waters
or wetlands where there is a “significant nexus” to navigable
waters. Id. at 2236. The plurality opinion is as scathing in its
criticism of Kennedy’s test as he was of the plurality’s two-part
test; calling the “significant nexus” test “perfectly opaque” is
possibly the blandest of the plurality’s criticisms. Id. at 2234 n.15.
Specifically, as to wetlands, Justice Kennedy would find coverage
under the CWA if the wetlands “alone or in combination with
similarly situated lands in the region, significantly affect the
chemical, physical, and biological integrity of other covered
waters more readily understood as ‘navigable.’ ” Id. at 2248.

In light of his preferred test, Justice Kennedy’s concurrence
in the judgment ordering a remand for further fact finding be-
comes totally understandable. Many, many facts are necessary to
ascertain whether the “significant nexus” test is met; “remote,”
“speculative,” and “insubstantial” connections to navigable waters
are not permissible (even allowing for an ecological, biological,
or chemical nexus rather than demanding surface connections. Id.
at 2246-48. The dissent may be willing to rest easy acknowl-
edging that enough scenarios covered by the Corps’ regulations
do involve the “chemical, physical and biological integrity” of
navigable waters to make the overall regulations reasonable;
Justice Kennedy wants the nexus made demonstrable.

Five justices on the Supreme Court oppose the plurality’s
two-part test. Only one justice embraces the “significant nexus”
test, but another four like it better than the alternative; it is, in the
dissent’s view, “far more faithful to our precedents and to prin-
ciples of statutory interpretation.” Id. at 2252. At least until a new
appointment is made to the Supreme Court, or the Corps revises
its regulations, “significant nexus” would seem to be the test, and
the era of definition by litigation will continue. It seems a strange
way to implement a statute that was intended to be comprehen-
sive; but it is a marvelous way to keep legions of expert witnesses
employed. One thing that is not “speculative”: such witnesses may
be the only constituency that is happy with the Rapanos decision.

CLEAN WATER ACT
(continued from page 1)

Circuit rejected the argument because the CWA’s antidegradation
provision refers only to water quality, not water withdrawal, and
Nevada’s antidegradation policy similarly refers only to water
quality.

Discharged groundwater. The plaintiffs argued that if New-
mont’s existing open-pit mine were deepened, the discharge of
excess groundwater from it into Maggie Creek would violate
federal and state water quality requirements set out in the com-
pany’s discharge permit from the Nevada Division of Environ-
mental Protection. The plaintiffs relied on data they said showed
that Newmont’s groundwater discharges from the existing mine in
earlier years, i.e., pre-deepening, had violated the water quality
requirements. The Ninth Circuit noted that although Newmont’s
discharges had occasionally exceeded pollutant levels allowed
under its state permit, the discharges were generally within the
allowable range, and the 30-day average for total suspended solids
was well below the permit’s daily maximum. Furthermore, noted
the court, the Bureau had reviewed the discharge data upon which
the plaintiffs relied before issuing the mining permits and decided
that there had not been significant noncompliance. The court
concluded that there was no reason to find the Bureau’s analysis
arbitrary or capricious, or even incorrect.

Comment. In PUD No. 1, the Supreme Court rejected the
proposition that the CWA is concerned only with water quality
and does not allow regulation of water quantity. It also called the
distinction between quality and quantity “artificial” because often
“water quantity is closely related to water quality.” PUD No. 1,
511 U.S. at 719. Although the CWA may allow states to regulate
water quantity to produce water quality results, the Ninth Circuit
was unwilling to say in Great Basin Mine Watch that the CWA
compels states to do so.

CALIFORNIA
(George A. Gould, Editor)

DESPITE REPORTS OF ITS DEM ISE, PRIORITY IS ALIVE AND
(PRETTY) WELL IN CALIFORNIA

In El Dorado Irrigation District v. State Water Resources
Control Board, 142 Cal. App. 4th 937, 48 Cal. Rptr. 3d 468 (Cal.
Ct. App. 2006), in an opinion written by Justice Ronald B. Robie,
the California Reporter for this Newsletter, the California Court
of Appeal addressed the allocation of responsibility for meeting
“flow dependent” water quality standards. “Flow dependent”
standards are those that can be met only by making certain water
flows available, which may require curtailing diversions or re-
leasing water from storage. While not answering all questions
associated with this much-debated issue, the decision indicates
that responsibility should be allocated on the basis of priority un-
less another important principle dictates otherwise. More broadly,
the decision continues the rebirth of legal respect for classic water
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rights signaled by City of Barstow v. Mojave Water Agency, 23
Cal. 4th 1224, 5 P.3d 853 (Cal. 2000).

The present case resulted from a convergence of California’s
seemingly endless efforts to establish and implement water quality
standards in the Sacramento-San Joaquin Delta (Delta), the great
estuary created by the convergence of the Sacramento and San
Joaquin Rivers shortly before they discharge their waters into San
Francisco Bay, and of California’s longstanding efforts to address
the geographic imbalance between water supplies and water de-
mand by moving water from its water-rich northern regions to its
water-short central and southern regions. The latter efforts cul-
minated in an ambitious plan developed in the 1920s (the state
water plan) of dams, canals, and other facilities. Pursuant to legis-
lation adopted in 1927, the California Department of Finance filed
applications for a number of water rights needed to facilitate im-
plementation of the plan. The state water plan and the Department
of Finance filings became the basis of the Central Valley Project,
built and operated by the U.S. Bureau of Reclamation, and the
State Water Project, built and operated by the California Depart-
ment of Water Resources (collectively, the Projects).

In 1978, the State Water Resources Control Board (Water
Board) first adopted a water quality control plan for the Delta,
including flow dependent water quality standards to prevent or
minimize salt water intrusion into the Delta from San Francisco
Bay. The Projects were solely responsible for meeting the 1978
standards and remain primarily responsible for meeting the cur-
rent standards adopted in 1995. In 1980, the Water Board began
to insert a provision, known as Term 91, into new permits to ap-
propriate water in the Delta watershed. Later, Term 91 was added
to permits issued between 1965 and 1980, pursuant to a “reserved
jurisdiction” provision that the Water Board had inserted in such
permits. Term 91 prohibits permittees from diverting water when
Project water is being released to meet water quality standards.
Effectively, under Term 91, natural or abandoned flows not needed
by those with priorities before 1965 are allocated to the satisfac-
tion of the flow dependent standards, thereby reducing the quanti-
ty of water the Projects must release from storage to meet such
standards.

In 1996, the El Dorado Irrigation District (EID) was assigned
Application 5645, originally filed in 1927 by the California De-
partment of Finance pursuant to the legislation referred to above.
Application 5645 authorized, inter alia, the appropriation of water
in the South Fork of the American River with a priority date of
June 29, 1927. In 2001, acting on a petition to reconsider its 1996
decision assigning Application 5645 to EID, the Water Board
inserted Term 91 into EID’s permit.

EID challenged the inclusion of Term 91 in its permit. It ar-
gued that the failure to include Term 91 in water rights junior to
its 1927 priority (essentially those rights have a priority between
1927 and 1965) while including Term 91 in its permit negated its
priority; that is, it argued that Term 91 would require it to stop
diverting water when some junior water rights were not required
to do so. It also argued that Term 91 deprived it of protections
given it by the area and watershed of origin statutes, Cal. Water
Code §§ 10505, 10505.5 & 11460 et seq. The trial court agreed
with EID on both grounds and the current appeal ensued.

The court of appeal agreed that the imposition of Term 91 in
the EID permit violated the rule of priority, but disagreed with
regard to the area and watershed of origin statutes. The court
began its analysis by emphasizing the importance of priority, ob-
serving that it has been called a “central principle” of California
water law and the “essence” of the appropriation doctrine. The

Water Board contended that the inclusion of Term 91 in EID’s
permit was within its discretion, arguing that it accurately re-
flected the availability of unappropriated water under EID’s 1927
priority. The Water Board cited a historic study which indicated
that, much of the time, Term 91 would have no effect on EID
because Term 91 conditions would not exist, and that approxi-
mately 3/4ths of the time when Term 91 conditions did exist, EID’s
diversions would be curtailed anyway under the rule of priority;
i.e., 75% of the time when Term 91 conditions existed, EID’s di-
versions would be curtailed to provide water to more senior rights.

The court rejected these contentions, noting first that the
times when Term 91 conditions do not exist are irrelevant because
priority only matters during times of shortage. Limiting its analy-
sis to the times Term 91 would have been in effect during the
historic study period, the court first noted that EID could have
diverted water 25% of the time under its 1927 priority. The court
held that applying Term 91 to prohibit EID from diverting water
during such periods, while allowing diversions under more junior
rights, would violate EID’s priority by permitting junior appro-
priators to take water that should have gone to EID. The appli-
cation of Term 91 fared no better during the 75% of the time that
EID’s priority would not have allowed it to divert water. There the
court said that EID’s priority would have been violated because
junior appropriators without Term 91 in their permits could have
diverted water while EID could not have. The court observed that
Term 91 is not required to protect users with superior rights to
EID because the rule of priority would protect them. Finally, the
court noted that water that EID is required to bypass by Term 91
might not reach the Delta because such water might be diverted by
junior appropriators without Term 91 in their permits. The court
said this situation would also contravene EID’s priority.

The court acknowledged that priority is not absolute and
might be trumped by a competing principle or interest. The court
identified three possible principles: the constitutional prohibition
against unreasonable use in Cal. Const. art. X, § 2, the public trust
doctrine, and the preferences for domestic use and irrigation found
in Cal. Water Code § 106. While the court acknowledged that
priority could be compelled to yield to protect water quality in
some cases, the court said the Water Board must attempt to pre-
serve water rights priorities to the extent those priorities do not
lead to unreasonable use or violation of the public trust doctrine.
In a footnote, the court acknowledged that the Water Board is not
always required to strictly adhere to priorities in allocating the
burden of meeting water quality objectives. However, the court
said the Water Board cannot disregard priorities without “substan-
tial justification.”

The court found no justification here, in large part because
Term 91 does not protect water quality. Rather, it protects the
Projects, which have ultimate responsibility for the flow depen-
dent objectives in the Delta, from having to make larger releases
from storage. The court noted that an argument could be made
that Term 91 implements the rule that an appropriator has no right
to water stored by another. The court rejected the argument, first
noting that in some Term 91 conditions it is actually appropriators
junior to EID, making out-of-priority diversions, who might be
viewed as taking the Projects’ stored water if anyone is. In other
Term 91 conditions, the court observed, EID is precluded from
diverting water under the rule of priority because it is needed to
satisfy superior rights downstream, rendering Term 91 unneces-
sary. The court did acknowledge that there might be situations in
which EID could divert natural flows under the rule of priority
that might otherwise have been available to meet Delta water
quality objectives as a practical matter (i.e., because such flows
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are not being diverted by downstream parties with superior rights).
Without Term 91, diversion by EID in such a situation could in-
crease required releases of stored water by the Projects. Even in
such situations, however, the court reasoned that EID is not taking
the Projects’ stored water, but rather natural flows which it has a
right to under its priority.

The court reiterated that the Water Board can require EID to
contribute water to meet Delta water quality objectives but con-
cluded that the importance of securing such a contribution did not
justify the subversion of the rule of priority which resulted from
the imposition of Term 91 on EID while not imposing it on parties
with junior rights. The court noted that the Water Board, at the
urging of the Projects, had dismissed the final stage of the Bay-
Delta water rights hearing that was to assign responsibility for
water quality objectives on various water users in the Delta water-
shed. Having foregone the opportunity to assign responsibility for
the objectives on junior appropriators along with EID, the court
concluded the Water Board was not justified in visiting such
responsibility on EID alone, noting that there is no assurance that
water bypassed by EID will assist in meeting water quality ob-
jectives because it might be diverted by junior appropriators who
are not subject to Term 91.

The court said that in choosing between imposing an inequity
on EID (imposing Term 91 on EID while not on more junior ap-
propriators) or imposing an inequity on the Projects (requiring
them to release more stored water if Term 91 is not imposed on
EID), the Water Board’s role was not simply to determine which
it thought was the most “fair,” untethered from any guiding prin-
ciples. On the contrary, the court said, the Board’s “first concern”
should have been to recognize and protect EID’s priority if pos-
sible. If it could not impose Term 91 without violating EID’s pri-
ority, the court said it should not have imposed it at all because no
competing principle justified that result.

The Westlands Water District, a supporter of the Water Board
decision, challenged the assumption that EID received an uncon-
ditional 1927 priority when it was assigned Application 5645 by
the Water Board. Instead, Westlands asserted, the inclusion of
Term 91 in the assignment effectively gave EID a 1927 priority,
except during times of Term 91 conditions when EID is treated as
having a 1965, or later, priority. The court rejected the argument.
While the court agreed that the Water Board can impose appro-
priate conditions on an assignment of a state-filed application, the
court said the Water Board cannot impose conditions that deprive
an application of its priority, reiterating that priority is only im-
portant in times of shortage and noting that the only benefit to be
derived from assignment of a state-filed application is its priority.
After dismissing weak arguments that removal of Term 91 from
EID’s permit impermissibly conflicts with state water quality ob-
jectives and the state water plan, the court held that the inclusion
of Term 91 in EID’s permit impermissibly subverted its priority.

Although the court’s holding regarding the subversion of EID’s
priority provided a sufficient basis to affirm the trial court’s judg-
ment, the court of appeal nevertheless addressed the trial court’s
conclusion that Term 91 violates California’s county and water-
shed of origin statutes, ultimately disagreeing with the trial court,
as noted above. These statutes were adopted to provide some
assurance that the redistribution of water from the water-rich to
the water-short regions of the state envisioned by the state water
plan would not deprive the water-rich regions of water needed for
future growth. Although these statutes have been around since the
1930s, only once before have the statutes been addressed by an
appellate court, in another recent opinion authored by Justice
Robie, State Water Resources Control Board Cases, 136 Cal.

App. 4th 674, 39 Cal. Rptr. 3d 189 (Cal. Ct. App. 2006), reported
in the last issue of this Newsletter, Vol. XXXIX, No. 2 (2006).
Thus, their meaning and application are far from clear.

The trial court found that the imposition of Term 91 in EID’s
permit violated the county of origin statutes, Cal. Water Code
§§ 10505 & 10505.5, because EID could be precluded from di-
verting water needed for use in El Dorado County, while junior
appropriators without Term 91 in their permits might use the
water bypassed by EID outside El Dorado County. The court
rejected this holding rather summarily, concluding that the record
lacked adequate evidence to support the factual predicate the trial
court had relied on in finding a violation—the use of water out-
side El Dorado County by junior appropriators who do not have
Term 91 in their permits. Thus, the court found it unnecessary to
determine whether the trial court’s interpretation of the statutes
was correct.

The trial court had also held that the inclusion of Term 91 in
the EID permit violated the watershed of origin statutes, Cal.
Water Code §§ 11460 et seq., because it protected the Projects’
exports of water at the expense of diversions of water by EID for
use in the watershed of origin—the South Fork of the American
River. The court of appeal began by noting that the watershed of
origin statutes primarily limit the Department of Water Resources
and the Bureau of Reclamation in the construction and operation
of the Projects. On their face, the court said, the statutes do not
limit the Water Board in the administration of water rights. While
the court found that the Water Board could not require the Depart-
ment or Bureau to operate the Projects in violation of the water-
shed of origin statutes, here the Water Board was acting on a per-
mit issued to another party, and, thus, the court said, it is question-
able whether there could be a violation in any circumstances. In
any case, citing Cal. Water Code § 11462, the court held that
there is no violation here because the watershed of origin statutes
do not give users within the watershed a claim to water properly
diverted to storage at an earlier date.

Two other opinions were filed in the case. Justice Sims con-
curred in the result, but he suggested that the Water Board might
have required EID to contribute to Delta water quality objectives
by “releasing” the 1927 priority of Application 5645, as author-
ized in Cal. Water Code § 10504, although he acknowledged that
such a release might be contrary to Cal. Water Code § 10505,
which prohibits a release of priority if the release will, in the
opinion of the Water Board, deprive the county of origin of water
necessary for development. In any case, in his view, because the
Water Board assigned Application 5645 without releasing its
priority, EID received a 1927 priority which, he agreed, was
violated by imposing Term 91 on EID.

Justice Blease also concurred in the result, but dissented as to
parts of the opinion. He disagreed with Justice Robie’s use of the
priority doctrine, finding it inapplicable to the dispute for several
reasons. Most notably, he said, the priority doctrine does not ex-
tend to the prevention of salt water intrusion, apparently meaning
that priority is irrelevant in assigning responsibility to provide
flows to prevent salt water intrusion. It is unclear whether he
would find priority inapplicable in assigning responsibility for
other flow dependent objectives. Although he concluded that
priority principles would not prevent the Water Board from im-
posing Term 91 on EID, he found that the Water Board had im-
properly imposed Term 91 here. Justice Blease said that the Water
Board’s authority to prevent salt water intrusion is derived from
the quasi-legislative authority delegated to it by the Porter-Cologne
Water Quality Control Act, Cal. Water Code §§ 13,000 et seq. He
noted that the present Delta water quality control plan does not
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apply to appropriators upstream of the Projects, including EID.
Thus, he concluded, the Water Board has no authority to impose
water quality conditions on EID until it first exercises its quasi-
legislative authority to extend the plan to include EID.

(Ronald B. Robie, Reporter)

UNDERGROUND STREAM S DEFINED BY COURT OF APPEAL

Although California’s water rights permit system covers only
surface waters, there is one exception: “subterranean streams
flowing through known and definite channels. . . .” Cal. Water
Code § 1200. In North Gualala Water Co. v. State Water Re-
sources Control Board, 139 Cal. App. 4th 1577, 43 Cal. Rptr. 3d
821 (Cal. Ct. App. 2006), the California Court of Appeal for the
First District, Division One, interpreted the 1914 statute for the
first time.

The court approved the four-part test adopted by the State
Water Resources Control Board (Board) to determine whether
groundwater is to be classified as a subterranean stream flowing
in a known and definite channel: (1) a subsurface channel must be
present, (2) the channel must have a relatively impermeable bed
and banks, (3) the course of the channel must be known or ca-
pable of being determined by reasonable inference, and (4) ground-
water must be flowing in the channel. The test was first utilized in
a 1999 decision of the Board, In re Garrapata Water Co. (SWRCB
Dec. No. 1639), and was based on language in an early California
Supreme Court case, City of Los Angeles v. Pomeroy, 124 Cal.
597, 57 P. 585 (Cal. 1899).

The North Gualala Water Company (Company) diverted sur-
face water directly from the North Fork of the Gualala River on
California’s North Coast under a 1965 Board permit. The permit
included requirements that diversions be limited to maintain mini-
mum stream flows for fish during certain times of the year. In
1989 and 1996 the Company developed two wells approximately
200 yards from the river to improve water quality and reduce
treatment costs. The wells drew from 50 to 140 feet below ground.
Initially, the Company did not seek a water right permit since it
believed it was pumping percolating groundwater. After a ground-
water geologist reported that the water was from a subterranean
stream, the Board staff considered the well an illegal diversion.

The Company then filed a petition to change its points of
diversion under its permit to include the two wells. In 1999 the
Board granted the Company’s petitions substituting the wells for
the surface diversions but still required minimum stream flows for
fish by placing limits on pumping from the wells.

In 2001 the Board issued an order after disputes arose be-
tween the Board staff and the Company over interpretation of the
1999 decision. The Board, however, did conduct a groundwater
classification hearing in June 2002 which applied the Garrapata
test. It found the wells met the four elements of the test. The
Board rejected an argument that the water in the subterranean
stream must always be flowing in a direction parallel to the sides
of the subsurface channel.

The appellate court gave de novo review to the legal inter-
pretation of Cal. Water Code § 1200 as well as issues involving
the materiality of groundwater source and flow direction under
section 1200. As to facts found by the Board, the court applied the
traditional substantial evidence standard of review.

The appellate court affirmed the trial court’s decision finding
that the Garrapata test was proper and that the Board’s decision
was supported by substantial evidence.

The 35-page decision by Justice Sandra Margulies is very
well written and discusses at length the legislative history of sec-
tion 1200 and the technical arguments of the Company.

DELTA CHALLENGE TO FUTURE BUREAU OF RECLAM ATION
COM PLIANCE W ITH STATE WATER QUALITY STANDARDS
IS DENIED

The final chapter in a lengthy challenge to the Bureau of
Reclamation’s alleged future noncompliance with Delta Water
Quality Standards adopted by the State of California ended with
the Ninth Circuit Court of Appeals decision, Central Delta Water
Agency v. Bureau of Reclamation, 452 F.3d 1021 (9th Cir. 2006).

Plaintiffs were Delta water agencies and a number of environ-
mentalists that alleged that the Bureau of Reclamation (Bureau)
of the U.S. Department of the Interior was operating the Central
Valley Project (CVP) in a manner that “would at some point in the
future violate the Vernalis Salinity Standard, a state standard with
which the Bureau must comply in its operations of the CVP.” 452
F.3d at 1023.

When the case was first filed, the Bureau argued that the
plaintiffs did not have standing because they were alleging a fu-
ture violation of the standard. In a 2-1 decision, the Ninth Circuit
disagreed and held that “[t]the threat of injury . . . that will likely
lead to violations of the [water quality] standard is sufficient to
confer standing. . . .” Central Delta Water Agency v. United States,
306 F.3d 938, 948 (9th Cir. 2002). See Vol. XXXVI, No. 1
(2003) of this Newsletter.

On remand, the Bureau then filed a summary judgment
motion which the district court granted, while denying a cross
motion for summary judgment by the plaintiffs.

The Ninth Circuit in this new case affirmed the district court
because of the “absence of a genuine issue of material fact as to
whether the Bureau will comply with the Vernalis Salinity Standard
in the foreseeable future.” 452 F.3d at 1023. The appellate court
rejected plaintiffs’ argument that the earlier decision was the law
of the case and that an “actual violation” need not be shown. The
court responded that the decision on standing does not obviate the
need to address the merits of the litigation.

The court noted that the Bureau has consistently met the
standard and that the model studies relied on by the plaintiffs were
based on hypothetical conditions. The model predicted violations
of the Vernalis standard 10% of the time based on the Bureau’s
operating plan. The court responded, “if the Bureau must depart
from the Plan to ensure compliance, it will.” 452 F.3d at 1026-27.

COLORADO
(Mary M . Hammond, Guest Reporter)

ISSUE PRECLUSION PREVENTS RELITIGATION OF WELL
OW NERSHIP DETERM INATION

In In re Application for Water Rights of Elk Dance Colorado,
LLC, 139 P.3d 660 (Colo. 2006), an appeal of Water Court orders
dismissing petitions to set aside two decrees amending an aug-
entation plan, the Colorado Supreme Court addressed collateral
attacks on previous court determinations. The case arose out of 20
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years of land development transactions and an astonishing trail of
resulting litigation: this reporter counted four water court proceed-
ings (the original decree from the 1980s, the ownership of which
appears to be at the heart of the dispute; the two applications to
amend it, from which Elk Dance originated; and a junior water
rights case currently on appeal to the Colorado Supreme Court);
three state district court actions (one concluded, from which post-
judgment orders were appealed to the Colorado Court of Appeals,
and two pending); and one U.S. District Court (RICO) action, all
described in the opinion.

In the 1980s, the Spring Creek Development Company ac-
quired 6,000 acres in Summit County and a PUD approval for a
two-phase, 303-unit development. The development company ap-
plied for and obtained approval of an augmentation plan for wells
to supply the development (the Original Decree); it formed a
home owners’ association (HOA) for the development; and it con-
structed a community well to serve the Phase I development.
Seven houses of 32 planned for the Phase I development were
constructed. In 1989, after the development company’s lender
foreclosed on the development, the development company’s prop-
erty, excluding generally the Phase I development, was sold to
Nelson and Catherine Lane. At the same time, the lender, the Lanes,
the HOA, and the existing lot owners entered into a settlement
agreement which provided for the conveyance of the community
well and certain Phase I land to the lot owners and the HOA. The
settlement agreement also provided for the Lanes to assign to the
lot owners use rights to water sufficient for in-house domestic use
for 14 homes, and to be released from all other liability to deliver
water. The Lanes’ property was rezoned as open ranch space, and
the lot owners and HOA became responsible for the previously-
approved PUD. In 1991, it was discovered that the community
well had not been properly permitted, and the lot owners entered
into a contract for water supply from Green Mountain Reservoir.
In 1993, the HOA sought junior water rights for the community
well; an appeal of that decree by some of the appellants in Elk
Dance is pending.

In 1999, the Lanes sold their property, including the water
rights in the Original Decree, to Elk Dance, and in 2000, Elk
Dance, the HOA, and most lot owners negotiated an addendum to
the 1989 settlement agreement. The addendum provided that in
case the Green Mountain Reservoir water supply acquired for the
community well proved insufficient, Elk Dance would make an
additional 5.85 acre-feet of water from Elk Dance’s water rights
available for use. Two lot owners refused to execute the adden-
dum, asserting that the HOA, not Elk Dance, was the true owner
of the Original Decree. They also asserted that the HOA board
was not authorized to enter into the addendum.

There ensued litigation in Summit County District Court in
which three lot owners, claiming to be the Board of Directors of
the HOA, sought a declaratory judgment to the effect that they
were the duly elected Board and authorized to act. Some of the lot
owners named as defendants defaulted; others asserted answers
and counterclaims to the effect that the HOA was the true owner
of the Original Decree, and requested that the district court par-
tition this water among the members of the HOA. The Summit
County District Court judgment issued after trial in 2002 deter-
mined that the court had personal and subject matter jurisdiction
over the controversy, and that there was no evidence that the lot
owners or the HOA owned the disputed water rights, but that
those water rights were conveyed to the Lanes and then to Elk
Dance. The court accordingly denied the claim for partition of the
disputed Original Decree, and instead ordered specific perfor-

mance of the 1989 settlement agreement and the 2000 addendum.
That decision was not appealed.

A year later, lot owners who later became Appellants in Elk
Dance moved to set aside a January 2003 order to enforce the
Summit County judgment, alleging fraud and fraud on the court.
They then appealed the district court’s denial of that Rule 60(B)
motion, asserting to the Colorado Court of Appeals that the Sum-
mit County District Court lacked subject matter jurisdiction to
enter portions of its ruling concerning ownership of the Original
Decree. The court of appeals held that the appellants were barred
from contesting the Summit County District Court’s subject matter
jurisdiction, since they had had the opportunity to litigate the
question at trial or in a timely appeal of the original judgment.
Further, the court of appeals affirmed the substance of the Summit
County judgment.

The current Elk Dance case arose when the Water Court
dismissed petitions to set aside two decrees to amend the Original
Decree to change the location of a well, and to change the method
of wastewater treatment specified in the decree. The petitions
asserted that the Appellants, rather than Elk Dance, were the
actual owners of the originally decreed water rights.

The Water Court ruled that the Appellants were collaterally
estopped from relitigating the ownership of the Original Decree
because that issue was determined in the Summit County proceed-
ings. In their appeal of the Water Court’s ruling, then, the Appel-
lants both challenged the Summit County District Court’s deter-
mination that Elk Dance owned the disputed water, and asserted
that the Summit County judgment was void for lack of subject
matter jurisdiction.

The supreme court affirmed the Water Court, concluding,
first, that the doctrine of issue preclusion, the term preferred by
the supreme court to collateral estoppel, prohibited the Appellants
from claiming ownership of the Original Decree. The supreme
court stated that “the doctrine of issue preclusion provides that a
court’s final decision on an issue actually litigated and decided in
a previous suit is conclusive of that issue in a subsequent suit
between the same parties or their privies, and may not be reliti-
gated.” 139 P.3d at 667. Thus, issue preclusion bars relitigation
of an issue when (1) the issue precluded is identical to an issue
actually litigated and necessarily adjudicated in the prior proceed-
ing; (2) the party against whom estoppel was sought was a party
to or was in privity with a party to the prior proceeding; (3) there
was a final judgment on the merits in the prior proceeding; and
(4) the party against whom the doctrine is asserted had a full and
fair opportunity to litigate the issues in the prior proceeding. The
court concluded that all four of the tests required for issue pre-
clusion were met with regard to the question of the ownership of
the disputed water in the Original Decree. First, the question of
ownership of the augmentation plan in the Original Decree was
actually litigated and necessarily adjudicated in the Summit County
proceedings: actually litigated because two of the lot owners in
the case had raised, in counterclaims, the question of ownership
of the water rights, and necessarily adjudicated because the Summit
County District Court had to determine the ownership of the water
rights to rule on the request of the lot owners that it partition the
water rights.

All except one of the Appellants were parties in the Summit
County District Court. The one non-party, a co-owner of a named
lot owner, was in privity with a party, having a substantial identity
of interest in a working or functional relationship in which his
interests were presented and protected by the party in the liti-
gation.
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Further, a final judgment is one that ends the particular action
in which it is entered, leaving nothing further for the court pro-
nouncing it to do in order to determine the rights of the parties in
the proceeding. In this case, the judgment of the Summit County
District Court was issued in 2002 and was not appealed.

Finally, the supreme court also concluded that the Appellants
had a full and fair opportunity to litigate the issues in the Summit
County proceedings. The court has held that whether a party has
a full and fair opportunity to litigate is determined by examining
whether the remedies and procedures in the first proceeding are
substantially different from those in the proceeding in which issue
preclusion is asserted, whether the party or the privy in the first
proceeding had sufficient incentive to assert or defend the position
of the party against whom issue preclusion is asserted, and the
extent to which the issues are identical. Here, the question of
ownership of the disputed water in the Original Decree was ex-
plicitly raised and argued in the Summit County District Court
case. Two of the Appellants, who defaulted and did not appear in
the Summit County District Court case, argued that they were not
bound by the Summit County judgment because they defaulted
before the issue of ownership was raised in a counterclaim. The
supreme court noted that the counterclaim raising the issue of
ownership of the water rights was raised by these Appellants’ co-
defendants in the Summit County case and was to their benefit.
Further, they had actual notice of the claim and that the issue
would be litigated because they received the proposed trial man-
agement order in the case making that clear. Finally, the supreme
court simply dismissed as without any legal basis the Appellants’
assertion that “counterclaims by definition bind neither the per-
sons bringing them, nor codefendants.” Elk Dance, 139 P.3d at 669.

With regard to the Appellants’ challenge of the Summit County
judgment on the grounds that that court lacked subject matter
jurisdiction to determine ownership of the disputed water, the
Colorado Supreme Court similarly rejected the appeal. The court
noted that every court has authority to hear and decide the ques-
tion of its own jurisdiction and that a party that has had an oppor-
tunity to litigate the question of subject matter jurisdiction may
not reopen that question in a collateral attack upon an adverse
judgment, unless there was a manifest abuse of authority by the
trial court. It referred to three instances only described in the
Restatement (2d) of Judgments, § 12 (1982), when this might
occur: (1) if the subject matter of the action was so plainly beyond
the court’s jurisdiction that its entertaining the case was a manifest
abuse of authority; (2) if allowing the judgment to stand will sub-
stantially infringe the authority of another tribunal or agency of
government; or (3) if the judgment was rendered by a court
lacking capability to make an adequately informed determination
of a question concerning its own jurisdiction, and as a matter of
procedural fairness the parties seeking to avoid the judgment
should have an opportunity to attack the court’s subject matter
jurisdiction belatedly.

ISSUE PRECLUSION APPLIED IN DILIGENCE PROCEEDING

In the case of Natural Energy Resources Co. v. Upper Gun-
nison River Water Conservancy District, 142 P.3d 1265 (Colo.
2006), the Colorado Supreme Court again applied the doctrine of
issue preclusion to affirm the denial of a diligence application for
a conditional decree entered for the Union Park Reservoir. The
conditional decree, issued in 1984, allowed storage of 325,000
acre-feet in the proposed Union Park Reservoir. The water would
be circulated between the existing Taylor Park Reservoir, operated
by the U.S. Bureau of Reclamation and the Uncompahgre Valley
Water Users Association, and the proposed Union Park Reservoir

for the generation of hydroelectric power. The decree thus in-
volved use of Taylor Park Reservoir as a pumping forebay and
power generation afterbay for the proposed Union Park Reservoir.
In 1986, Natural Energy Resources Co. (NECO) sought to change
the conditional water right by expanding it to 900,000 acre-feet,
changing the rights to direct flow for the Union Park Project to
transfer water from the Upper Gunnison Basin to Arapahoe County,
and adding other non-consumptive uses for the storage right.

While the 1986 application was pending, NECO conveyed its
interest in the Union Park Project to Arapahoe County, which was
substituted as the applicant in the pending change cases. After the
expansion of the storage right volume sought in the 1986 case had
been dismissed on the grounds of speculation, Arapahoe County
filed a nearly identical case in 1988 seeking the same water rights
as those dismissed in the 1986 case, but with a later priority date.
After subsequent amendments to the remaining portion of the
1986 case and to the 1988 case, they were consolidated for a trial,
which was bifurcated into two phases. In Phase I, the Water Court
determined whether water was available for the two applications;
Phase II was slated to address the feasibility of the overall Union
Park Project.

In 1991, ruling on Phase I, the Water Court held that Arapa-
hoe County did not have permission to install or operate a pump-
ing station at Taylor Park Reservoir or to use that reservoir as a
forebay and afterbay. The Water Court also determined that no
more than 20,000 acre-feet of unappropriated water was legally
available for the Union Park Project; when Arapahoe County
advised the court that 20,000 acre-feet was an insufficient amount
to justify proceeding, the 1986 and 1988 applications were dis-
missed on December 30, 1991. Arapahoe County appealed the
anti-speculation ruling dismissing portions of the 1986 case, and
the standard applied by the Water Court in determining the availa-
bility of water for the project. The Colorado Supreme Court
affirmed the Water Court’s anti-speculation ruling, but reversed
its methodology for analyzing availability of water and remanded
for further proceedings.

The Water Court ordered a new trial concerning the availa-
bility of water, but denied Arapahoe County’s request that it revisit
the question of whether the United States would grant Arapahoe
County authority to use Taylor Park Reservoir as a forebay or
afterbay for the Union Park Project. After a new trial on availa-
bility of water, the Water Court concluded that only 15,700 acre-
feet was available for the project, and again denied the applica-
tions. The second denial of the applications was affirmed by the
Colorado Supreme Court, which affirmed the Water Court’s
dismissal of the claim for a conditional water right for the Taylor
Park pumping plant for lack of a permit. The supreme court
agreed with the Water Court’s conclusion that Arapahoe County
failed to prove that it would acquire a permit to pump water from
Taylor Park Reservoir or to complete the pumping plant.

Arapahoe County then transferred the conditional water rights
back to NECO which, in 2004, filed a diligence application on the
original 1984 conditional decree. The Water Court denied the
application on summary judgment on the grounds that the decreed
conditional hydropower electric project required the use of Taylor
Park Reservoir as a pumping forebay and afterbay, and the Water
Court had previously determined that Taylor Park Reservoir
cannot be lawfully utilized for such purposes. The W ater Court
relied on three specific prior rulings that it held precluded NECO
from asserting that the conditional water right can and will be
completed with diligence and in reasonable time: (1) the 1991
order on the Phase I proceedings that precluded NECO from using
Taylor Park Reservoir as a forebay and afterbay; (2) an earlier



WATER LAW NEWSLETTER page 9

order dated September 14, 1990, that held that “the use of Taylor
Park Reservoir as a pumping forebay would necessarily constitute
a major operational change”; and (3) a February 14, 1996, ruling
that held that the proposed pumping station was “inimical” to the
use of Taylor Park Reservoir by the United States and by the
Uncompahgre Valley Water Users Association.

On appeal, the Colorado Supreme Court noted first that
summary judgment motions are reviewed de novo, viewing all
facts in the light most favorable to the non-moving party. It also
reaffirmed that the feasibility of a conditional water right is a
proper consideration of the court in addressing a summary judg-
ment motion in a diligence application proceeding. It held that if
an applicant cannot satisfy the “can and will” standard for de-
velopment of a conditional water right because the applicant is
precluded by prior adjudications, the diligence application should
be dismissed, as here. The court reviewed the nature of condi-
tional water rights, and the required demonstration to maintain
such conditional water rights of “continued intent and progress
toward finalizing the conditionally decreed appropriation.” It then
reprised the “can and will” test applicable to conditional water
rights, and diligence applications for those rights, which requires
an applicant to establish a “substantial probability that within a
reasonable time the facilities necessary to effect the appropriation
can and will be completed with diligence.” City of Black Hawk v.
City of Central, 97 P.3d 951, 957 (Colo. 2004).

In this case, NECO’s opponents asserted that the judgments
in the prior adjudications precluding use of Taylor Park Reservoir
for hydroelectric purposes as needed for the conditional decree
were final and had been issued, the conditional water rights were
conclusively determined to be unfeasible, and NECO was pre-
cluded from satisfying the “can and will” test. In response, NECO
asserted that pursuant to Colo. Rev. Stat. § 37-92-301(4)(c) its
failure to obtain necessary governmental permits for use of Taylor
Park Reservoir as required by the decree could not be the basis for
a denial of a diligence application. That statute provides that the
fact that one or more governmental permits or approvals have not
been obtained shall not be considered sufficient to deny a dili-
gence application, so long as other facts and circumstances showing
diligence are present.

The supreme court agreed that all relevant facts and circum-
stances must be examined—including the Water Court’s deter-
mination that it is not reasonable to expect that the applicant can
ever obtain consent of the United States to its proposed use of
Taylor Park Reservoir, that NECO’s proposed use of the reservoir
would disrupt decreed rights and require major operational change
to the reservoir, and that such proposed use is altogether inimical
to its present use. The supreme court found that these findings
imply a determination that there are no other facts and circum-
stances that can show NECO’s diligence in effectuating the condi-
tional decree.

NECO pointed out, however, that it had never actually re-
ceived a denial of access to state or federal property, and therefore
relied on language in Black Hawk to the effect that a party’s
present right and prospective ability to access water storage fa-
cilities is a relevant but not determinative element of the burden
of proof in a diligence application. In this connection, the supreme
court distinguished the factual circumstances in Black Hawk from
those present in NECO’s case and reviewed prior cases, FWS
Land & Cattle Co. v. Division of Wildlife, 795 P.2d 837 (Colo.
1990) and West Elk Ranch LLC v. United States, 65 P.3d 479
(Colo. 2002), to determine that Black Hawk should not be con-
strued as holding that final denial of government authorization is
a prerequisite for denial of an application under the “can and will”

statute, since such an expansion of the holding in Black Hawk
“would render the can and will test completely ineffectual.” Since
the courts have determined that the proposed use of Taylor Park
Reservoir as required for the conditional decree is altogether
unlikely and inimical to its present use, maintaining the condi-
tional decree would leave it in a permanent state of “indeter-
minacy,” which was not the intended effect of either Colo. Rev.
Stat. § 37-92-301(4)(c) or the “can and will” standard. Thus, the
supreme court concluded that Colo. Rev. Stat. § 37-92-301(4)(c)
did not insulate NECO from denial of its diligence application.

The supreme court next revisited the requirements of issue
preclusion. It concluded that whether the proposed use of Taylor
Park Reservoir was feasible and whether permission could be
obtained for that proposed use had been actually litigated and
necessarily adjudicated; that NECO was either the applicant or in
privity with the applicant (Arapahoe County) in the prior proceed-
ings; that there was a final judgment on the merits in the prior
actions (even though in the Union Park Project proceedings the
court did not proceed beyond Phase I of the trial); and that NECO
and its party in privity, Arapahoe County, had a full and fair
opportunity to (and indeed did) litigate the proposed use of Taylor
Park Reservoir as a forebay and afterbay and the installation and
use of a pumping station at that reservoir.

IDAHO
(Jeffrey C. Fereday and John M. Marshall, Reporters)

DISTRICT COURT RULES ON IDAHO’S CONJUNCTIVE
M ANAGEM ENT RULES

The long-simmering disputes in Idaho between surface water
and groundwater users heated up recently with a district court
ruling that, depending on how it is treated on appeal, could send
the Idaho Department of Water Resources (Department) back to
the drawing board on the question of how to administer ground-
water and surface water rights together.

In June 2006, Idaho District Judge Barry Wood, in an order
granting summary judgment, held that the Department’s Conjunc-
tive Management Rules (Rules), Idaho R. Admin. Proc. 37.03.11,
are unconstitutional in certain particulars. American Falls Reser-
voir District No. 2 v. Idaho Department of Water Resources, No.
CV-2005-0000600 (Idaho Dist. Ct. for 5th Jud. Dist. June 2,
2006). The action had been brought by surface water irrigators
and a group of “spring diverters,” primarily trout farmers, holding
rights in springs that flow to the Snake River from the vast Eastern
Snake Plain Aquifer (ESPA). Defending the Rules were the State
of Idaho and a number of groundwater users.

The senior surface water users have asserted that, due to
groundwater pumping, they are not obtaining sufficient flows into
the Snake River from the ESPA to fill their water rights. The
situation with the spring diverters is unique because they have
rights in the spring flows as they issue directly from canyon walls
in a reach where the river has down-cut and essentially truncated
the aquifer. The fish farmers are situated literally between the
aquifer and the river. Both groups filed delivery calls with the
Department,

Following are the essential holdings in Judge Wood’s lengthy
order:

(1) Idaho’s prior appropriation doctrine includes a consti-
tutionally-based burden of proof standard. To avoid curtailment
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in times of water scarcity, a junior (such as a groundwater user)
must prove by clear and convincing evidence that: (1) injury is not
occurring to a senior water right; (2) if injury is occurring, the
junior right is not responsible (i.e., is not drawing from an inter-
connected or tributary source); (3) if the junior is drawing from an
interconnected source, curtailing the junior would be futile; (4) the
senior is wasting water; and (5) any mitigation plan proffered by
the junior would provide replacement water at the time and place
needed by the senior.

(2) Idaho’s prior appropriation doctrine includes constitu-
tionally-based procedures that require consideration of, and ad-
ministrative action on, a delivery call in a timeframe consistent
with the needs of growing crops.

(3) Provisions in the Rules that allow the Director of the De-
partment to examine the uses being made of water under a senior
water right, and thereby limit the amount of water that may be
required to be provided by a junior, result in an unconstitutional
“readjudication” of the senior right.

(4) Criteria contained in the Rules to guide the Director in
responding to a delivery call are not governed by objective
standards with the result that the application of these criteria is
subject to the Director’s discretion. By way of example, the
court’s opinion recites that the Rules do not provide objective
standards for determining when a delivery call is futile or what
constitutes waste.

(5) The Rules allow a senior to curtail juniors to protect the
senior’s storage water account only to the extent necessary to
protect a reasonable amount of “carryover storage”—storage still
in reservoirs at the end of the irrigation season that can be used in
subsequent years. The court found this to be unconstitutional
because, the court held, a senior is entitled to have his storage
right met each year regardless of actual need, and the senior may
rent the portion that he does not need.

(6) Application of the unconstitutional Rules in a delivery call
constitutes a taking of private property.

With these rulings, the district court essentially agreed with
the surface water plaintiffs’ positions. However, the judge disagreed
with them on a number of points. Among these are:

(7) Idaho’s water distribution statutes are not “self-execu-
ting.” Rather, a senior who believes his right is being injured by
a junior must file a written delivery call with the Department.

(8) A water right holder is not entitled to receive the full
decreed quantity of water at all times. Actual need determines
how much water the right holder may call for.

(9) For irrigation rights, if the right holder is irrigating fewer
acres than authorized by the decree, he is not entitled to divert, or
call for, the full decreed amount.

(10) Junior rights are entitled to “at least minimal due proc-
ess” (i.e., a hearing) before they may be curtailed.

(11) Issues of actual need, futile call, waste, reasonable means
of diversion, reasonable pumping levels, and sufficiency of miti-
gation may be determined in the hearing.

(12) The concepts of mitigation plans and replacement water
plans, both of which the Rules authorize, are consistent with the
prior appropriation doctrine.

(13) It does not violate “equal protection” principles of the
constitution for the Department to administer surface water and
groundwater rights differently (i.e., to curtail junior surface water
rights before curtailing more junior groundwater rights in res-
ponse to a delivery call by a senior surface water user).

As noted, the decision is on appeal to the Idaho Supreme
Court. No briefing schedule has yet been established.

KANSAS
(Leland E. Rolfs and John C. Peck, Reporters)

KANSAS SUPREM E COURT RULES ON NON-USE STATUTE

Rarely does Kansas have a reported appellate court opinion
on the subject of water rights. Most of the reported cases since the
enactment of the 1945 Kansas Water Appropriation Act, Kan.
Stat. Ann. §§ 82a-701 through -737 have concerned unsuccessful
claims that the Act was unconstitutional. Recently, however, the
Kansas Supreme Court decided Hawley v. Kansas Department of
Agriculture, 281 Kan. 603, 132 P.3d 870 (Kan. 2006), which
concerns Kan. Stat. Ann. § 82a-718, the statute that allows a water
right to be declared abandoned and terminated for non-use.

Prior to 1999, section 718 provided that a three-year period
of non-use without due and sufficient cause would result in loss of
the water right. A hearing was required at which the chief en-
gineer would provide a verified report of non-use, which would be
prima facie evidence of “abandonment and termination” of the
water right. The water right holder could then counter with evi-
dence of water use or “due and sufficient cause” for non-use. The
Division of Water Resources (DWR) has conducted numerous
hearings under this section in the past 20 years.

In 1999, the legislature amended section 718 by extending the
non-use period from three to five years. In addition, it added a
notice provision that reads as follows: “When no . . . use . . . has
been reported for three successive years, the chief engineer shall
notify the user, . . . that (1) No . . . use of the water has been
reported for three successive years; (2) if no . . . use is made . . .
for five successive years, the right may be terminated . . . .” The
apparent intention of the legislature was not only to benefit water
users by extending the three-year period to five years, but also to
give them notice after a three-year period that their water rights
were in potential jeopardy of loss for non-use if the non-use
continues to five successive years.

Conzelman obtained a permit for irrigation use in 1953. He
perfected the water right and obtained a certificate for File No.
1,575 in 1960. In 1978, DWR notified Conzelman that because of
no use reported between 1975 and 1977, DWR was considering
File No. 1,575 a candidate for dismissal. He responded that he
had not used water during that period due to crop selection. When
he died in 1982, his son Max took over operation of the farm. In
1982, DWR again sent a letter regarding non-use. The son told
DWR that the management of the farm would change, and asked
DWR to withhold abandonment proceedings. Again in 2000,
DWR sent a letter detailing non-use, DWR claiming that the water
right had been used only once in the last 40 years.

When Max died in 2000, the water right passed to trustees of
his estate. The trustees became aware of the problem in 2001, and
they installed a center pivot system and pumped 80 hours. When
DWR wrote the trustees in July 2003 to provide “notice . . . and
the opportunity to comment,” Trustee Hawley replied that Max
had passed away in December 2000 after spending the previous
four years in a nursing home and prior to that having cared for
Hawley’s invalid mother in their home until her death. Max had
leased the land for many years. Hawley also responded that after
he had installed the center pivot irrigation system in 2002, DWR
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field office personnel had notified him of the need for a water
flow meter, which Hawley had installed. Hawley had been irri-
gating all of the summer of 2003.

In December 2003, DWR personnel filed the verified report
regarding File No. 1,575 and sent a notice of the hearing to
Hawley. Hawley answered that DWR had failed to provide the
notice required by amended section 718(b). By that he was re-
ferring to the new notice required of DWR when a permit holder
has not reported water use for three successive years. Hawley
contended that this notice was a condition precedent to an aban-
donment action. At the hearing, Hawley moved to dismiss. The
hearing officer denied the motion on the ground that this new
notice was intended to be given only to “a distinct subgroup of
water right users at a distinct point in time”—those who have re-
ported three years of non-use, and not those who had had a longer
period of non-use prior to the amendment of section 718(b).

Hawley appealed to the district court, which basically agreed
with the Trustees, stating that the notice provision of section 718
was a condition precedent to an abandonment hearing. The su-
preme court reversed the trial court. The supreme court first cited
the statutory rule of construction that gives an agency’s interpre-
tation deference, but concluded that the agency’s construction is
persuasive only and not conclusive.

Ultimately, the court agreed with the hearing officer’s analy-
sis of the statute, holding that “nowhere in the plain and unam-
biguous language of the statute is there legislative intent to require
the chief engineer to comply with the notice requirements of
subsection (b) before he pursues termination of a water right
under the authority of subsection (a), i.e., after 5 or more succes-
sive years of nonuse have occurred.” 132 P.3d at 888.

With this holding, the court could probably have concluded
the opinion. Despite the fact that neither party raised the issue, in
several additional pages of what some lawyers would call dicta,
the court opined that Kansas has a forfeiture statute, rather than an
abandonment statute, in the Kansas Water Appropriation Act. The
crucial distinction is whether the water right holder’s intent to
abandon the water right is an element that must be proved by
DWR in order to declare a water right abandoned. Intent to aban-
don a water right is required to be proved in abandonment states,
but not in forfeiture states. Section 718 is a forfeiture statute,
concluded the court, despite the lack of the word “forfeiture” in
section 718 and despite the fact that the words “abandonment” or
“abandoned” appear several times in the section, including the
title. But neither does the section expressly allow intent to be
considered. Moreover, the section provides an automatic termina-
tion of the right after DWR offers its verified report, if the water
right holder cannot counter this report with evidence of due and
sufficient reasons for non-use in any of the five successive years
of non-use. The court went into great detail in drawing this con-
clusion, including analysis of words and phrases like “deemed”
and “deemed abandoned.”

In short, what could have been a straight-forward and concise
statutory construction case, was seized by the court as an oppor-
tunity to declare, perhaps in dicta, that the Kansas Water Appro-
priation Act contains a forfeiture statute with regard to non-use of
a water right.

NEVADA
(Douglas L. Grant, Reporter)

LINING OF THE ALL-AM ERICAN CANAL

In a series of three opinions issued during 2006, the U.S.
District Court for the District of Nevada dismissed a challenge to
the Bureau of Reclamation’s plan to reconstruct and line 23 miles
of the All-American Canal, which transports water from the
Colorado River to the Imperial Valley in California and runs just
north of the Mexican border. Consejo de Desarrollo Economico
de Mexicali, AC v. United States, 417 F. Supp. 2d 1176 (D. Nev.
2006); 438 F. Supp. 2d 1194 (D. Nev. 2006); 438 F. Supp. 2d
1207 (D. Nev. 2006). For many decades seepage from the unlined
All-American Canal has provided significant recharge to the
Mexicali aquifer, which underlies the Imperial Valley and the
Mexicali Valley in Mexico. The plaintiffs were three nonprofit
organizations. One of them—Consejo de Desarrollo Economico
de Mexicali (CDEM)—was from Mexico, and the other two—
Citizens for United Resources (CURE) and Desert Citizens
Against Pollution (DCAP)—were from California. In Counts 1-4
of the complaint, CDEM asserted theories based on the Takings
Clause of the Fifth Amendment of the U.S. Constitution and a
1944 treaty between Mexico and the United States regarding
allocation of the Colorado River. In Count 5, all the plaintiffs
asserted a violation of the National Environmental Policy Act
(NEPA). In Counts 6-8, CDEM and CURE asserted violations of
the Endangered Species Act (ESA), the Migratory Bird Treaty
Act, and the San Luis Rey Indian Water Rights Settlement Act,
which authorized the lining of previously unlined portions of the
All-American Canal or the construction of seepage recovery
facilities.

The district court’s first opinion dismissed Counts 1-4 on the
ground that CDEM lacked standing to assert them since it was a
Mexican organization representing Mexican interests. The court
said Fifth Amendment takings protections do not extend to aliens
outside the United States. The court also ruled that CDEM could
not assert a right under the 1944 treaty to continued aquifer re-
charge from canal seepage because the treaty did not give indivi-
duals standing to bring suits under it. The court also dismissed
Counts 6-8 because CDEM and CURE failed to allege any re-
dressable injury in fact to themselves or their members and thus
lacked standing.

The court’s second opinion considered various amendments
to the original complaint. The court found CDEM still lacked
standing to assert Counts 1-4 and Counts 6-8 as amended. The
court said CURE’s new allegation of an imminent threat to aes-
thetic, wildlife, and environmental values enjoyed by its members
gave it standing to assert Counts 6-8, but Counts 7 and 8 were
barred by a six-year statute of limitations. The court also ruled
that Count 5 was time barred insofar as it challenged the adequacy
of the Bureau’s 1994 environmental impact statement (EIS) for
the canal-lining project. Thus, all that remained were CURE’s and
DCAP’s Count 5 claim that the Bureau should have prepared an
updated, supplemental EIS and CURE’s Count 6 ESA claim.

The court’s third opinion rejected those remaining claims.
Regarding the claim that NEPA required a supplemental EIS, the
Bureau had issued a report early in 2006 determining that no
supplemental EIS was needed because there were no substantial
project changes, significant new information, or new circumstan-
ces since the 1994 EIS. The plaintiffs challenged this determina-
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tion for failing to account adequately for discovery of the Andrade
Mesa Wetlands in Mexico and listed species habitating therein,
for socioeconomic impacts in Mexico and rebound effects in the
United States, for impacts on the Salton Sea, and for air quality
deterioration in the Imperial Valley.

The court responded that under established law, NEPA does
not apply to agency action in the United States if the environ-
mental impacts will occur exclusively in a foreign jurisdiction
and, therefore, “NEPA does not apply to the All-American Canal
lining project’s environmental impacts in Mexico.” 438 F. Supp. 2d
at 1235. The court then ruled that the alleged rebound effects in
the United States from the environmental impacts in Mexico were
too speculative to require a supplemental EIS under NEPA’s “rule
of reason.” Regarding the alleged direct impacts to the Salton Sea
and air quality in the Imperial Valley, the court ruled that the
Bureau did not act arbitrarily or capriciously in determining that
project changes and alleged new circumstances were not signifi-
cant enough to require a supplemental EIS.

Regarding the ESA claim, CURE argued that the discovery
of the Andrade Mesa Wetlands in Mexico required the federal
defendants to reinitiate formal consultation with the U.S. Fish and
Wildlife Service (FWS) under ESA § 7 because lining the canal
would harm those wetlands and they provided critical habitat for
the Yuma Clapper Rail, an endangered bird species. The court
responded that ESA § 7 “does not require federal agencies to
initiate consultation with FWS concerning extraterritorial impacts.”
438 F. Supp. 2d at 1245. CURE also argued that formal consulta-
tion had to be reinitiated with the FWS regarding the Peirson’s
Milk-vetch, a threatened plant species within the United States,
because of a recent decision by a different federal district court
regarding required habitat for the plant. The court said CURE
misinterpreted that decision.

The battle over the canal-lining project is not over. On
August 24, 2006, the Ninth Circuit issued an emergency injunc-
tion barring any work on the project pending disposition of an
appeal.

OREGON
(Jennie L. Bricker, Reporter)

AM ENDM ENTS TO GROUNDW ATER RULES

Effective June 20, 2006, the Oregon Water Resources Com-
mission amended Oregon administrative rules related to the
licensing and bonding of well constructors. Previously, the
Oregon Water Resources Department (the Department) issued
separate licenses to constructors of water supply wells and to
constructors of monitoring wells, requiring many well drillers to
maintain two licenses, pay two license fees, and furnish two
separate bonds. In 2001, the Oregon legislature directed the
Department, in Senate Bill 579, to adopt a single license structure
no later than July 1, 2006. Well drillers that maintain dual licenses
may now carry a single Water Well Constructor’s License with
endorsements specific to the type of well the constructor is quali-
fied to drill, alter, or abandon. License holders need only pay a
single license fee and furnish a single bond or letter of credit to
the Department. The amendments affect definitions and internal
references in Or. Admin. R. ch. 690, Divs. 200, 205, 220, 225 &
240.

The Water Resources Commission has also amended Or.
Admin. R. 690-217-0020 to change pump testing requirements for
certain nonexempt groundwater wells. Specifically, the new rules
waive pump-test requirements for groundwater rights with priority
dates before December 20, 1988, and eliminate the obligation to
conduct follow-up testing every 10 years on all wells. Post-1988
permit holders must still submit a pump test before issuance of a
water right certificate. In addition, the Department retains author-
ity to require testing in specific cases or areas, such as within
critical groundwater areas or areas of special concern.
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COURT CLARIFIES JURISDICTION OF
GROUND WATER COMMISSION OVER

SURFACE WATER IN DESIGNATED
GROUNDWATER BASINS

(William A. Paddock, Colorado Reporter)

In Colorado, surface water and “tributary” groundwater are
administered under the Water Right Determination and Adminis-
tration Act of 1969, Colo. Rev. Stat. §§ 37-92-101 through 602.
Designated groundwater is governed by the Colorado Ground-
water Management Act of 1965, Colo. Rev. Stat. §§ 37-90-101
through -143 (the 1965 Act). Designated groundwater is defined
in section 37-90-103(6)(a) as:

[T]hat ground water which in its natural course would
not be available to and required for the fulfillment of
decreed surface rights, or ground water in areas not
adjacent to a continuously flowing natural stream wherein
ground water withdrawals have constituted the principal
water usage for at least fifteen years preceding the date
of the first hearing on the proposed designation of the
basin, . . . .

(emphasis added).
The Colorado Ground Water Commission (Commission) has

exclusive jurisdiction over designated groundwater, but has no
jurisdiction to regulate surface water or tributary groundwater.
Jurisdiction over the administration of surface water and tributary
groundwater is vested in the State Engineer and the water courts.
Gallegos v. Colorado Ground Water Commission, 147 P.3d 20
(Colo. 2006), involves the jurisdiction issues that arise when senior
surface water rights are claimed to have been injured by junior
designated groundwater uses.

In 1987, the Commission established the Upper Crow Creek
Designated Ground Water Basin in Weld County, Colorado (the
Basin). The Basin was designated on findings that Upper Crow
Creek is not a continuously flowing stream, and that groundwater
withdrawals had constituted the principal water usage for at least
15 years before the first hearing on designation of the Basin.
These findings brought the groundwater within the Upper Crow
Creek Basin within the ambit of designated groundwater.

Gallegos owns surface water rights in the Basin that pre-date
the designation of the Basin, and Gallegos’s predecessors were
aware of and participated in the administrative hearing that led to
the creation of the Basin. By 2003, Gallegos had begun com-
plaining that groundwater diversions by wells in the Basin were
reducing the surface water supply available to his senior surface

continued on page 2

CALIFORNIA RIVER RESTORATION
PROJECTS PROCEED

(Ronald B. Robie, California Reporter)

SAN JOAQUIN RIVER RESTORATION COM PROM ISE APPROVED

In October 2006, U.S. District Judge Lawrence K. Karlton
approved a compromise agreement in Natural Resources Defense
Council v. Rodgers, No. 88-1658 (E.D. Cal.). The agreement, if
funded by the state and federal governments, will restore Cali-
fornia’s second longest river—the San Joaquin—stretches of
which have been dry most of the year since Friant Dam was com-
pleted more than 60 years ago. Prior to the construction of the
dam and cessation of flows, the river supported a large spring run
of Chinook salmon.

The dam was constructed by the Bureau of Reclamation
(Bureau) of the U.S. Department of the Interior as part of the
Central Valley Project. Water stored behind the dam is delivered
through two canals—the Madera and Friant-Kern—to agricultural
users in the San Joaquin Valley. After the dam was constructed,
the destruction of fisheries in the river was approved by the State
Water Rights Board in 1959 when it issued water rights (Decision
935) to the Bureau for the project.

Over the years, pressure built to restore the river and its fish-
eries. The passage of the National Environmental Policy Act
(NEPA) (1969), the Clean Water Act (1972), the Endangered
Species Act (ESA) (1973), and most importantly, the Central
Valley Project Improvement Act (CVPIA) (1992) all contributed
to the legal framework for the settlement of this lawsuit, which
was filed in 1988. Also very significant were the U. S. Supreme
Court ruling in California v. United States, 438 U.S. 645 (1978),
holding that, under section 8 of the Reclamation Act of 1902,
federal projects must comply with state water law unless there is
a clear congressional directive to the contrary; and the California
Supreme Court ruling in National Audubon Society v. Superior
Court, 33 Cal. 3d 419, 658 P.2d 709 (Cal. 1983), which held that
the public trust doctrine applied to navigable waters in California.

Further, a few years ago the State Water Resources Control
Board added fish and wildlife preservation and enhancement to
the water rights of the Bureau for all its California projects. See
State Water Resources Control Board Cases, 136 Cal. App. 4th
674, 39 Cal. Rptr. 3d 189 (Cal. Ct. App. 2006).

Over the years, Judge Karlton made a number of rulings
involving water service contracts for the project, the ESA, and
NEPA. In Natural Resources Defense Council v. Houston, 146
F.3d 1118 (9th Cir. 1998),the Ninth Circuit upheld his ruling that
the Bureau violated the ESA in renewing contracts for the pro-

continued on page 3
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GROUND WATER COMMISSION
(continued from page 1)

water rights. Gallegos demanded that either the State Engineer or
the Commission administer junior wells in the Basin as necessary
to protect Gallegos’s senior surface water rights. The State En-
gineer, acting in his capacity as Executive Director of the Com-
mission, declined to do so on the grounds that the extent of the
impact on surface streams from use of designated groundwater
was considered when the Basin was designated, and that the wells
in the Basin were lawfully entitled to operate in conformity with
their well permits.

This decision was administratively appealed to a Commission
hearing officer who concluded that Gallegos’s claim was barred
by the doctrine of claim preclusion, reasoning that implicit in the
designation of the Basin was a finding that the withdrawal of
designated groundwater had only a de minimus effect on surface
water, and that the designation of the Basin changed the law
governing use of groundwater—subjecting it to the modified prior
appropriation doctrine of the 1965 Act. The hearing officer also
held that while the Commission had exclusive jurisdiction over
designated groundwater in the Basin, it had no jurisdiction over
surface water rights in the Basin, and therefore could not ad-
minister designated groundwater uses to protect surface water
rights. The Commission affirmed the decision of the hearing of-
ficer.

Gallegos then appealed the Commission’s decision to the
district court and filed a motion seeking legal determinations (1)
that the Commission was constitutionally required to administer
junior wells in the Basin to ensure delivery to senior surface water
rights in the Basin; (2) that the Commission, as the only agency
with authority to administer wells in the Basin, was constitu-
tionally required to do so to protect senior surface water rights;
and (3) that the Commission lacked authority to allow junior well
diversions that resulted in the curtailment of senior surface water
rights.

The district court ruled that, while Gallegos was barred by
claim preclusion from challenging the designation of the Basin,
Gallegos’s claim concerning administration of wells was not
barred by claim or issue preclusion because the claim addressed
the Commission’s responsibility to administer water rights in the
Basin. After so ruling, the district court denied Gallegos’s motions
because they involved issues of disputed facts. The court, how-
ever, on its own initiative, ruled that (1) the Commission had
jurisdiction over surface water rights affected by designated
groundwater pumping; (2) this jurisdiction extended to the ad-
ministration of junior wells for the protection of senior surface
water rights; and (3) the surface water diversion must not have an
unreasonable means of diversion to the detriment of junior appro-
priations. Both Gallegos and the Commission appealed.

On appeal, the Colorado Supreme Court clarified and ex-
panded upon its prior decisions in State ex rel. Danielson v.
Vickroy, 627 P.2d 752 (Colo. 1981), and Pioneer Irrigation Dis-
tricts v. Danielson, 658 P.2d 842 (Colo. 1983), concerning the
jurisdiction of the Commission and the water court. The Vickroy
case involved jurisdiction over the change of a surface water right
to a well in a designated groundwater basin and established a
rebuttable presumption that groundwater in a designated basin is
designated groundwater, not “tributary” groundwater, and that the
initial determination of whether the well is pumping designated
groundwater lies with the Commission, not the water court. The
Pioneer case involved efforts by surface water users to curtail

groundwater diversions in a designated groundwater basin to pro-
tect their senior water rights. In that case the Colorado Supreme
Court held that the primary question was whether the wells involved
were pumping designated groundwater or tributary groundwater,
a decision to be made by the Commission in the first instance, not
the water court.

The jurisdictional controversy at the heart of the Gallegos
case arises from the distinction between the “waters of the state”
subject to Colorado’s constitutional doctrine of prior appropria-
tion, and designated groundwater. Designated groundwater may
include groundwater not tributary to any stream, groundwater not
available for the fulfillment of surface rights, Vickroy, 627 P.2d
at 756, and groundwater not part of the natural stream, the use of
which has a de minimus effect on any surface stream, Upper Black
Squirrel Creek Designated Ground Water Management District
v. Goss, 993 P.2d 1177, 1182 (Colo. 2000). By definition, if des-
ignated groundwater is not available for the fulfillment of surface
rights, then wells pumping designated groundwater should have
no more than a de minimus impact on surface streams and surface
water rights. Based upon this understanding of the meaning of
designated groundwater, the supreme court rejected Gallegos’s
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claim that the Commission had a duty to administer designated
groundwater for the benefit of senior surface water rights.

The supreme court then turned to the question of the proper
scope of the Commission’s jurisdiction in disputes between users
of surface water rights and designated groundwater. The court
found the answer in Colo. Rev. Stat. § 37-90-106(1)(a), which
states, in part: “The commission shall, from time to time as ade-
quate factual data becomes available, determine designated ground
water basins . . . and, as future conditions require and factual data
justify, shall alter the boundaries or description thereof.” Based
upon its reading of this statute, the Colorado Supreme Court held
that the Commission has jurisdiction over surface water rights
only to the extent that a surface water right owner seeks to change
the boundaries of a designated groundwater basin. If the surface
water right owner establishes that the pumping of designated
groundwater has more than a de minimus effect on surface water
rights, and is causing injury to such rights, then the Commission
must redraw the boundaries of the designated groundwater basin
(1) to exclude the surface water rights and (2) to exclude those
wells, the withdrawal from which have more than a de minimus
impact on surface water rights. Once the Commission has redrawn
the boundaries of the designated groundwater basin, jurisdiction
over the water rights within the excluded lands vests in the water
court.

Since Gallegos had not had the opportunity to make this
showing, the supreme court remanded the case to the Commis-
sion. In so doing, it stated that both claim preclusion and issue
preclusion applied to administrative hearings and, if Gallegos were
unable to present evidence on groundwater connectivity and in-
jury, other than that which was before the Commission when the
Basin was designated, then Gallegos’s claim would be barred by
the doctrines of claim preclusion or issue preclusion.

This decision resolves at least one of the nettlesome legal
questions involved not only in the Gallegos case, but also in the
pending litigation between surface water users and the Commis-
sion in the Northern High Plains Designated Ground Water Basin,
Laird Ditch v. Colorado Ground Water Commission, Case No.
06-CV-31, District Court, Yuma County, Colorado. In that case sur-
face water users seek, among other things, to have the boundaries
of the designated groundwater basin changed to exclude well
pumping that reduces surface water supplies available to senior
surface water rights.

CALIFORNIA RIVER RESTORATION
(continued from page 1)

ject. See Vol. XXXI, No. 3 (1998), of this Newsletter. In addition,
a 2004 decision by Judge Karlton holding that the Bureau violated
section 5937 of the California Fish and Game Code in operating
the project was most significant. Natural Resources Defense Coun-
cil v. Patterson, 333 F. Supp. 2d 906 (E.D. Cal. 2004). This sec-
tion of the code requires owners of dams to release enough water
to keep downstream fish in good condition.

After Judge Karlton set a trial date in this case for early 2006
to determine how much water must be released to meet the re-

quirements of section 5937, new settlement negotiations began,
spurred on by U.S. Senator Dianne Feinstein and U.S. Represen-
tative George Radanovich, who was Chair of the House Water
and Power Subcommittee and who represented the Friant area.

The settlement provides that its water management objective
will be to reduce or avoid adverse water supply impacts to all of
the long term Friant contractors while providing flows to restore
the fisheries. Water releases are estimated to average 170,000
acre-feet annually, about 15% of normal deliveries. However, to
mitigate this impact on water users, a plan will be developed to
recirculate, reuse, exchange, or recapture water released from the
dam. This water could be purchased by contractors at a reduced
rate.

The flows are specified in the agreement so that there will be
no surprises when implementation begins. Water will be released
in differing amounts depending on the type of water year. Some
releases will begin in a few years and salmon will be reintroduced
no later than 2012. Before releases begin, a number of channel
improvements necessary to maximize the benefits of the flows will
be undertaken. Year-round flows are expected to begin in 2014.

U.S. Secretary of the Interior Dirk Kempthorne hailed the
agreement as “opening a new chapter of environmental restoration
and water supply certainty for the farmers and their communities.”
S.F. Daily Journal, Oct. 24, 2006.

Congressional legislation will be required to provide author-
ity to the Bureau to undertake some of the actions required by the
settlement agreement and to fund the activities. The cost is esti-
mated to range from $250 million to $800 million. State funds
will also be used for the project.

Although the settlement agreement contemplated completion
of legislative action by December 31, 2006, none was passed and
action has been deferred to 2007.

OW ENS RIVER FLOW S AGAIN IN ANOTHER
RESTORATION PROJECT

Water began flowing in December 2006 in the 62-mile long
Lower Owens River after years of being dry due to diversions
from this Eastern Sierra stream to the City of Los Angeles.

The river dried up as a result of direct diversions and ground-
water pumping by the City from the Owens Valley. The City pur-
chased most of the land (and riparian rights) in the valley in the
early 1900s. Diversions began in 1913 and gradually built up over
the years, reaching 430 million gallons per day.

This restoration project resulted from a lawsuit filed in 2001
by the California Department of Fish and Game, the California
State Lands Commission, the Sierra Club, and the Owens Valley
Committee. Although the City agreed in 1991 to restore the stream,
the suit was filed because implementation was delayed. The Inyo
County Superior Court had issued an order preventing diversions
from the City’s second aqueduct unless the restoration took place.
The order was upheld by the Fourth District Court of Appeal in an
unpublished opinion (Sept. 27, 2006). Also, the City was subject
to fines of $5,000 per day for each day it missed deadlines set by
the Inyo County court. By the time water flowed again, the fines
had reached $2,285,000.
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The restoration project will not actually cost the City much
water. After it flows 62 miles at a depth of 2 to 6 feet, it will be
pumped out and put back into the aqueduct to continue 250 miles
to Los Angeles. The stream should support fisheries, waterfowl,
and recreation such as kayaking.

This restoration, following the previous restoration of Mono
Lake (also a victim of Los Angeles diversions) is quite an amazing
accomplishment, after nearly a century-long dispute between the
City and the small rural county. At the ceremony beginning the
flows, Los Angeles Mayor Antonio Villaraigosa said: “This is a
new chapter in our relationship with the Owens Valley. We can’t
take back what happened here 90 years ago, but we can make it
better.” Louis Sahagun, “In Owens Valley, Water Flows Again,”
L.A. Times, Dec. 7, 2006.

ARIZONA
(Margaret R. Gallogly, Reporter)

STATEW IDE WATER ADVISORY GROUP CONSIDERS CHANGES
TO ADDRESS RURAL ARIZONA WATER ISSUES

The Arizona Statewide Water Advisory Group is in the proc-
ess of recommending changes to state law that the Group believes
will assist rural Arizona communities in addressing concerns about
water management and supply. A lengthy, severe drought combined
with the rapid growth of rural Arizona communities prompted
the Arizona Department of Water Resources (ADWR) to form the
Group in May 2006. ADWR recognized that water resources
problems exist in rural Arizona that cannot be resolved under cur-
rent statutory authorities. The Group is made up of dozens of
stakeholders from state, county, local, and tribal governments; uti-
lities; homebuilders; agriculture; and environmental interests. Based
on the Group’s discussions, ADWR issued a Rural Water Supply
Development and Management Proposal in September 2006, and
has held a series of meetings in small towns around the state to
discuss that proposal. The Group is now in the process of drafting
legislation to implement the Group’s ideas and recommendations.

Under current Arizona law, surface water and groundwater
are treated as separate systems and are regulated quite differently.
Throughout the state, surface water is addressed under the doc-
trine of prior appropriation, using the principle of “first in time,
first in right.” Surface water for most river systems has already
been fully appropriated. In contrast, groundwater in Arizona has
historically been regulated under the doctrine of reasonable use,
meaning that a landowner has the right to pump groundwater for
reasonable and beneficial purposes at his or her property, even to
the detriment of neighboring property owners. Over the years, the
legislature has tightened its regulation of groundwater pumping in
specific geographic areas of the state. The most severe regulations
have been imposed in Active Management Areas (AMAs) located
in those areas with historically heavy groundwater pumping. The
Phoenix, Tucson, and Prescott metropolitan areas are located in
AMAs, as is the rapidly growing corridor between Phoenix and
Tucson. In two other areas of the state, the legislature has created
Irrigation Non-Expansion Areas (INAs), in which no new lands
may be opened to agriculture irrigated with groundwater. Regu-
lation of groundwater use and pumping in the INAs is less strict
than in the AMAs. Most of the state, however, is not within either
an AMA or an INA. These areas tend to be more rural in nature, but
they do include smaller Arizona cities such as Flagstaff, Yuma,
and Kingman.

For the more rural areas of the state that are not within AMAs
or INAs, there are only a couple of groundwater pumping and use
restrictions. In particular, the legislature has severely limited the
transportation of groundwater away from the basin or subbasin
from which it was pumped, with some exceptions set out in stat-
utes. In addition, developers of subdivisions in rural Arizona must
submit a water adequacy study for approval by ADWR, indicating
whether or not there is a 100-year adequate water supply for the
proposed subdivision. Under Arizona law, subdivisions are created
when a property is divided into six or more lots or parcels for the
purpose of sale or lease. If the developer proves that there is a
100-year adequate water supply, ADWR will issue a water ade-
quacy report for the subdivision. If the developer cannot prove
that there is a 100-year adequate water supply for the subdivision,
however, the developer may still plat the subdivision and obtain
a public report from the Arizona Department of Real Estate. The
sole statutory requirement is that the developer must disclose in
the public report and other advertising that the developer could
not prove the existence of a 100-year adequate water supply. Some
cities and counties are requiring developers to prove an adequate
water supply as a condition to final plat approval. However, it is
questionable whether a city or county has the legal authority to
impose this condition. Thus, neither the water adequacy program
nor the groundwater transportation prohibitions are significant
barriers to development in most of rural Arizona.

The rate of subdivision growth in rural Arizona over the last
several years has been dramatic. ADWR estimates that developers
did not prove the existence of a 100-year adequate water supply
for approximately 22% of the lots proposed for subdivision in
rural Arizona under the water adequacy program. There could be
a number of reasons for a developer’s failure to prove adequacy.
For example, in some parts of the state, groundwater is available
but at a depth too great to be “counted” by ADWR as part of an
adequate supply. In those locations, no matter how much ground-
water might be available, a developer cannot prove the adequacy
of the water supply due to the depth of the water. Also, developers
sometimes intentionally elect to proceed with platting without proof
of a 100-year adequate water supply because the cost of proving
an adequate water supply is too high. Such costs include hiring a
hydrologist to perform hydrologic testing and to prepare a study
for submission to ADWR. This has particularly been the case with
small subdivisions. Also, in some locations, the amount of available
groundwater simply is not enough to supply the proposed sub-
division for the 100-year period.

As noted above, the Group is in the process of developing
legislation, so its final proposals are not known at this time. Based
on the work that has been performed through early January 2007,
however, the Group’s final recommendations are likely to include
the following:

Strengthen Adequate Water Supply Program. Under the Group’s
most recent proposal, cities and counties located outside the AMAs
would be given the authority to require developers to prove the
existence of a 100-year adequate water supply before the city or
county must approve a final plat for a new subdivision. In those
cases where a city or town imposes this requirement, the State
Department of Real Estate could not issue a public report for
subdivisions within those cities or counties, unless the developer
proves the existence of a 100-year adequate water supply. This
proposal would exempt subdivisions where the subdivider has a
vested right to subdivide under prior law and subdivisions to be
served by long-term water supply projects that are under construc-
tion and will provide water to the subdivisions within a reasonable
period of time. The proposed change in law would clarify the
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legal authority of cities and counties to require a 100-year ade-
quate water supply.

ADWR would revise its water adequacy program rules to
specify the hydrologic criteria that a developer would have to
satisfy to prove that a 100-year adequate water supply exists, and
the rules may differ depending on the groundwater basin. For ex-
ample, in some parts of the state groundwater supplies are availa-
ble, but at a depth much greater than current ADWR rules allow.
It is conceivable that, for those deep-water areas, ADWR would
set the depth-to-groundwater levels deeper than is currently
allowed.

Authorize the Establishment of Special Districts. The Group
contemplates legislation to authorize the establishment of a new
type of special district for use in addressing water issues in a few
critical areas of the state. The most likely location of one such
new district is the Upper San Pedro groundwater basin in the
southeastern portion of the state, including the City of Sierra Vista
and a major military installation, Fort Huachuca. Under the most
current proposal considered by the Group, the purpose of the
district would be to establish and implement a water management
plan for the conservation, reuse, recharge, and augmentation of
groundwater within the district. The proposed district would be
controlled by a board of directors consisting of local officials and
members elected from within the district. The district would have
taxing and bonding authority to ensure adequate financial strength
to implement the water management plan.

Authorize the Establishment of a Water Supply Development
Revolving Fund. The Group currently proposes the creation of a
Water Supply Development Revolving Fund for use primarily in
making loans to water providers for community water supply pro-
jects. Such projects would include the acquisition of water rights
or new water supplies and the development of infrastructure for
water conveyance, storage, reclamation, reuse, or replenishment.
All funds would be administered by a Committee that would in-
clude members from certain state agencies plus others appointed
by the governor. Sources of financing for the Fund would include
appropriations from the state and federal governments, proceeds
from bond sales, proceeds from loan repayment, and investment
income. This proposal contemplates that the Committee would
establish a priority list, taking into account a number of enu-
merated items, including the financial need of the water provider,
the urgency of the water project given water supplies and de-
mands of the community, and the likely benefits of the water pro-
ject. Some funds would be available in the form of grants for
technical assistance and planning.

Impose Modest Additional Regulation on Wells Located Out-
side AMAs. At present, there is very little state regulation of wells
located outside of AMAs, except that a Notice of Intent to Drill
such a well must be filed with ADWR before drilling, the well
must be registered with the state, and the well must be located not
less than 100 feet from septic systems. In some parts of state,
small private wells are a serious problem. The ability of a lot owner
to install such a well tends to encourage lot splits and wildcat
subdivisions, limits the ability of a local jurisdiction to control
development, and makes it difficult to project water budgets and
prepare hydrologic models.

The Group is currently considering two relatively modest
proposals that would affect wells located outside AMAs. One
would allow ADWR to withhold approval of the drilling of a new
well located in or near an environmental remedial action site, if
ADWR determines that the new well is likely to cause the migra-
tion of contaminated groundwater that would injure another well.

This authority is similar to the authority held by ADWR over
wells located in AMAs. The second proposal is intended to im-
prove information about hydrologic conditions outside the AMAs.
Under that proposal, the legislature would impose water metering
and reporting requirements on wells located outside the AMAs,
and would require that ADWR gather hydrologic information for
dissemination to persons interested in drilling new wells.

As noted above, each of these proposals is a work in process
and the final legislative package will likely contain some varia-
tions from what is currently proposed. Also, all of these proposals
require legislative action to implement. There is momentum behind
these proposals due to the drought conditions that exist in the state
and Arizona’s rapid population growth. In particular, the proposal
to strengthen the water adequacy program appears to have strong
support in rural Arizona.

COLORADO
(William A. Paddock, Reporter)

COURT CONSTRUES STIPULATION TO RESTRICT
GROUNDW ATER EXPORTS FROM  A DESIGNATED
GROUND WATER BASIN

Cherokee Metropolitan District v. Simpson, 148 P.3d 142
(Colo. 2006), involves the use of groundwater in a designated
groundwater basin under decreed conditional water rights appro-
priated prior to the creation of the Upper Black Squirrel Creek
Designated Ground Water Basin (the UBSC Basin). It is also a
lesson in the perils of drafting legal agreements. Cherokee Metro-
politan District (Cherokee) owns rights to use designated groundwater
in the UBSC Basin, including certain conditional groundwater
rights adjudicated by the water court on applications pending at
the time the UBSC Basin was created. See Sweetwater Develop-
ment Corp. v. Schubert Ranches, Inc., 188 Colo. 379, 535 P.2d
215 (Colo. 1975). Cherokee uses this water to supply homes and
commercial users both within and outside the UBSC Basin. In
1999, in settlement of an application for a finding of reason-
able diligence in the development of its conditional water rights,
Cherokee stipulated that it would:

[U]se Cherokee Wells No. 1-8 only for supplying in-
basin beneficial uses that discharge any unconsumed
water back into the Upper Black Squirrel Creek Desig-
nated Basin and for emergency and backup purposes.
Emergency and backup use shall include the inability to
get sufficient supply from the Cherokee owned Sweet-
water Wells.

148 P.3d at 145 (emphasis added).
In 1999, Cherokee’s out-of-basin water demand was about

2,680 acre-feet annually. Cherokee then experienced substantial
growth in its service area, and by 2005 its out-of-basin water
demands had grown to approximately 5,000 acre-feet annually.
Cherokee sought to use Cherokee Wells No. 1-8 to help meet this
out-of-basin demand and was opposed by the State Engineer and
the UBSC Basin Management District. The parties disagreed over
the meaning of “emergency and backup purposes” and whether
Cherokee’s use of Wells No. 1-8 to meet increased out-of-basin
demand that could not be supplied by its Sweetwater Wells was
a “backup” purpose within the meaning of the 1999 Stipulation.
To resolve the dispute Cherokee filed a motion with the water
court seeking to enforce its construction of the 1999 Stipulation.
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In this case geography is important. The Sweetwater Wells
are located at the southern or “downstream” end of the UBSC
Basin. Pumping those wells has limited effect on other wells in the
UBSC Basin. The Cherokee Wells No. 1-8 are located further
north in the UBSC Basin, and in an area of much greater demand
on the aquifer. Therefore, increased use of Wells No. 1-8 is more
likely to affect existing wells, particularly if the water pumped is
exported out of the UBSC Basin so that return flows are no longer
available to replenish the aquifer.

The water judge found the 1999 stipulation to be ambiguous
and allowed the parties to present extrinsic evidence as to the
intent of the parties. After hearing the extrinsic evidence, the water
judge construed the stipulation to mean that Wells No. 1-8 could
be used to supply water out of the basin only for emergency and
backup purposes when the Sweetwater Wells were unable to
produce sufficient water to meet Cherokee’s out-of-basin water
commitments. The water judge also ruled that the ability of the
Sweetwater Wells to supply Cherokee’s out-of-basin demands was
to be measured by the levels of demand existing in 1999, not
2005. The judge went on to find that the Sweetwater Wells were
capable of meeting the 1999 demand level. The effect of the rul-
ing was that Cherokee did not have the right to invoke the “backup”
provision of the 1999 Stipulation to use Wells No. 1-8 to supply
increased out-of-basin demand. Cherokee appealed, and the Colo-
rado Supreme Court affirmed in a 6-1 decision.

The majority found the purpose of the stipulation was to
restrict the use of Wells No. 1-8 to in-basin use except for emer-
gency or backup purposes. It reasoned that emergency or backup
purposes was intended to address short-term conditions when the
supply from Cherokee’s Sweetwater Wells was disrupted. It stated
that in the water supply context this meant emergency outages,
malfunctions, or planned maintenance events that prevented use
of the Sweetwater Wells. The court reasoned that a construction
of the 1999 Stipulation that allowed Wells No. 1-8 to become a
permanent source of supply for out-of-basin uses would under-
mine the principal anti-export language and purpose of the 1999
Stipulation, and would deprive the UBSC Basin Management
District of the benefit of its bargain.

The dissenting justice argued that the majority placed an
overly restrictive reading of the term “backup” in the 1999 Stipu-
lation. He believed that the stipulation reserved to Cherokee the
right to use Wells No. 1-8 to meet its out-of-basin demands in the
event the Sweetwater Wells did not have the ability to do so, and
argued that Cherokee did not have any motivation to limit its out-
of-basin use of Wells No. 1-8 when it entered into the 1999
Stipulation, and that there was no basis in the record to impose on
Cherokee, rather than the Management District, the burden to de-
fine the terms of the agreement with greater precision. Therefore,
the dissent would have reversed the decision of the water judge
and permitted the use of W ells 1-8 to supply increased out-of-
basin demand.

COURT CLARIFIES THE M EASURE OF IRRIGATION WATER
RIGHTS IN CHANGE OF USE PROCEEDINGS

In re Water Rights of Central Colorado Water Conservancy
District, 147 P.3d 9 (Colo. 2006), addresses the vexing question
of the proper measure of a water right in a change of use proceed-
ing. The water right involved is the Jones Ditch, with a decreed
right to divert 15.5 c.f.s. from the Cache La Poudre River for
irrigation and domestic purposes. The April 1882 decree for the
Jones Ditch did not identify the land to be irrigated by the water
right. That decree, however, was entered based upon the testi-

mony of William R. Jones, the claimant of the water right, who
said in 1879 that he owned at least 300 acres that were under and
could be irrigated by the ditch, and that he had irrigated all of his
lands that needed irrigation. The evidence at trial established that
in 1879 Jones owned about 560 acres in proximity to the Jones
Ditch, of which 344 acres were down gradient from the ditch. The
evidence at trial also disclosed that by 1920, Jones and his suc-
cessors were irrigating about 700 acres with this relatively senior
water right.

The Jones Ditch water right is now held by the Jones Ditch
Company; the Ground Water Management Subdistrict of the Cen-
tral Colorado Water Conservancy District (Central), owns 139 of
the 200 shares in the ditch company, and in this case sought to
change the water attributable to 77 shares from irrigation and do-
mestic use to irrigation, augmentation, replacement, exchange, and
recreational use.

To rule on Central’s change application, the water court was
required to determine the extent of the lawful historical use of the
Jones Ditch water right. Central argued that the Jones Ditch was
lawfully entitled to irrigate approximately 700 acres. The opposers
argued that Central’s interpretation of the 1882 decree allowed an
unlawful enlargement of the water right, which they claimed was
limited to the amount of water necessary to irrigate 344 acres.

In a pretrial order the water court determined that the Jones
Ditch water right was only entitled to irrigate 344 acres under its
decree, and that irrigation of additional land could not be con-
sidered to be part of the Jones Ditch’s lawful historical use. The
court was next required to determine whether the historical con-
sumptive use attributable to the 77 shares being changed in this
case should be determined on a “parcel-by-parcel” basis or on a
“ditch-wide” analysis. The parcel-specific analysis would result
in historical consumptive use credit for the amount of water nec-
essary to irrigate the 37 acres of the original 344 irrigated acres
corresponding to the shares owned by Central. A ditch-wide anal-
ysis would award Central its pro rata share of the Jones Ditch
water right based on the ditch-wide consumptive use and its pro
rata ownership of stock in the Jones Ditch Company.

The analysis was complicated by the fact that in 1992 Central
had obtained a change of water right decree awarding it 401.4
acre-feet of consumptive use credit based on its ownership of 62
shares of stock in the Jones Ditch Company. The evidence before
the water court demonstrated that the historical consumptive use
of the entire Jones Ditch water right from irrigation of up to 700
acres was approximately 520 acre-feet per year. Under a ditch-
wide analysis, Central would only have been entitled to a total of
361 acre-feet per year for its 139 shares of stock in the ditch com-
pany. Thus, the 1992 decree had already awarded Central more
historical consumptive use credit for 62 shares of stock than it
would be entitled to receive under a ditch-wide analysis for 139
shares.

The water court held that claim preclusion prevented a ditch-
wide analysis of the Jones Ditch water right, because that method
of analysis would require the court to revisit the 1992 decree and
revise the 401.4 acre-feet credit previously awarded to Central.
The court therefore proceeded to analyze the application on a
parcel-specific basis and granted Central an additional 66.65 acre-
feet of consumptive use annually. Both Central and the opposers
appealed the decision of the water court. The supreme court af-
firmed the water court’s order limiting the lawful historical use of
the Jones Ditch water right to 344 acres and reversed the court’s
decision to use a parcel-by-parcel analysis for the change of water
rights.



WATER LAW NEWSLETTER page 7

On appeal Central made three arguments why the lawful his-
torical use for the Jones Ditch water right should include the entire
700 acres irrigated by the ditch. Its first argument was that at the
time the 1882 decree was entered Colorado law did not limit the
lawful use to acreage irrigated when the decree was entered. Sec-
ond, Central argued that the 1882 decree is silent as to acreage
and that the water court was wrong to limit the decree to the ori-
ginally-irrigated acreage. Finally, Central argued that laches barred
the opposers from challenging the increased use that occurred after
1882.

With respect to its first argument, Central did not dispute the
fact that current Colorado law reads into every water right decree
the implied limitation that the water right is only for an amount of
water sufficient to irrigate the acreage connected to the original
appropriation. Central argued, however, that the law was different
in 1882 and that at that time an appropriator was not limited to
water used on specific acreage. The supreme court disagreed with
Central’s interpretation of the prior Colorado law. It held that the
case law established that acreage under irrigation is, and has always
been, the principal basis for measurement of the use of a water
right in the adjudication of priorities and that the use of water for
irrigation is measured by the needs of the land for which the water
right was decreed. Under those principles of law, the supreme court
held that the Jones Ditch water right was limited to the amount of
water necessary to irrigate the approximately 344 acres originally
irrigated by Jones, regardless of the number of acres that may
have been irrigated subsequently. The supreme court also stated
that the post-1882 increase in irrigated acreage under the Jones
Ditch was unlawful, no matter how long it continued, and is not
part of the lawful historical use of the water right for purposes of
the change of water rights proceedings.

The supreme court also rejected Central’s argument that the
water court should have limited its inquiry to the terms of the
1882 decree, which does not contain a specific acreage to be irri-
gated. The supreme court pointed out that the 1882 decree is si-
lent, not ambiguous, as to the specific acreage the Jones water
right was intended to irrigate. It then reasoned that because Colo-
rado law recognizes an implied limitation of the water right to the
acreage for which the appropriation was made, the statements of
claim and transcripts of testimony in adjudication proceedings are
admissible to determine the lands intended to be irrigated by the
water right. After reviewing that evidence, the supreme court con-
cluded that Jones never suggested that he was seeking an addi-
tional appropriation for additional lands and that the water court
was correct to base its determination of the lands intended to be
irrigated on the testimony of Jones.

Finally, the supreme court rejected Central’s laches argument
because Central had failed to meet the requirements of laches. It
pointed out that in water rights cases a laches defense must meet
a high standard, and must include proof of some degree of turpi-
tude in the conduct of a party to be estopped. This higher standard
is applied in water rights cases because the effect of the estoppel
can be a loss of a property right or the transfer of its enjoyment to
another.

The supreme court then turned to the question of whether a
parcel-by-parcel analysis or ditch-wide analysis was appropriate
in this case. First, the court explained that neither claim preclusion
nor issue preclusion prevented a ditch-wide analysis of the Jones
Ditch water right. The court reasoned that claim preclusion was not
implicated because the opposers were not requesting reduction or
reconsideration of the 401.4 acre-feet of consumptive use awarded
to Central in the 1992 change of water rights proceeding. It also

stated that there was no basis for applying the doctrine of issue
preclusion to any contested question in this case, reasoning that
issue preclusion was inapplicable because the 1992 decree was
not the result of a ditch-wide analysis of the Jones Ditch water
right and therefore it did not resolve questions as to lawful his-
torical use on different lands. Instead, the court reasoned that the
issue raised by the current application was whether Central was
entitled to any additional consumptive use credit for its remaining
shares that were not changed in 1992.

Based upon its holdings that the doctrines of claim preclusion
and issue preclusion did not bar ditch-wide analysis of the con-
sumptive use of the Jones Ditch water rights for the purposes of
Central’s application, the supreme court remanded the case to the
water court for further consideration. On remand, the water court
was directed to determine whether any additional factual findings
were necessary to determine Central’s share of the Jones Ditch
water right. The supreme court stated that if the water court deter-
mined that Central’s share of the lawful historical consumptive
use of the Jones Ditch water right is less than the 401.4 acre-feet
awarded in 1992, then Central would not be entitled to any addi-
tional consumptive use credit in the pending change of water rights
proceeding.

NEVADA
(Douglas L. Grant, Reporter)

LIM ITATION ON INTERBASIN GROUNDW ATER TRANSFERS

Section 533.370(6)(a) of the Nevada Revised Statutes (Nev.
Rev. Stat.) allows the State Engineer to approve an application for
the interbasin transfer of groundwater only if “the applicant has
justified the need to import the water from another basin.” The
Nevada Supreme Court interpreted this requirement for the first
time in Bacher v. State Engineer, 146 P.3d 793 (Nev. 2006).

In Bacher, Vidler Water Company sought a permit to import
groundwater from the Sandy Valley Basin to the Ivanpah Basin.
Although Vidler applied for the permit in its name, it was acting
as the agent of Primm South Real Estate Company. Primm South,
the owner of three casinos, an outlet mall, a power plant, a wel-
come center, and employee housing in the Ivanpah Basin, desired
to expand its operations there and needed additional water to do
so. The State Engineer approved the application for 2 c.f.s. up to
415 acre-feet annually. The district court denied protestants’ peti-
tion for judicial review.

On appeal, the Nevada Supreme Court made three points
about the “need to import” statutory requirement. First, it said that
the permit applicant can be a third party (as Vidler was) rather
than the party needing to import water for beneficial use but, to
prevent speculation, a third-party applicant must specify the bene-
ficial uses intended and must have a contractual or agency rela-
tionship with the party needing to import the water (as Vidler did).

Second, the court said the “need to import” requirement means
an applicant must prove by substantial evidence specifically how
much imported water is needed to accomplish the intended bene-
ficial uses. Primm South had plans to expand its mall, power plant,
and employee housing and to build an industrial park or a theme
park. But the court found the administrative record failed to spe-
cify how many acre-feet of imported water each project would
require, and therefore the State Engineer abused his discretion in
finding Vidler had shown the need to import water.
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Although the court did not characterize the nature of the bene-
ficial uses involved, the State Engineer had described Vidler’s
application as being for municipal purposes. Office of the State
Engineer, Ruling No. 5132, at 1 (June 12, 2002). Nev. Rev. Stat.
§ 533.340 requires all permit applications for municipal supply—
whether involving surface water or groundwater and intrabasin
or interbasin use—to set out the approximate number of persons
to be served and the approximate future water requirement. Given
Vidler’s experience developing water supplies in western states,
it seems reasonable to assume that Vidler’s application complied
with this general statute and that Vidler presented substantial sup-
porting evidence to the State Engineer. If this assumption is correct,
Bacher indicates that the “need to import” requirement for inter-
basin groundwater transfers under Nev. Rev. Stat. § 533.370(6)(a)
calls for greater specificity of proof than contemplated by the
general statute.

Third, after disposing of the case as described above, the ten-
tative status of some of Primm South’s expansion plans prompted
the court to observe that, although it did not have to reach whether
“contingent projects” could count in evaluating the need to import
water, “speculative evidence of development projects is not suffi-
cient to survive a substantial evidence inquiry on review.” 146
P.3d at 801.

NEW MEXICO
(Tim De Young, Reporter)

ATTEM PT TO ENFORCE ADJUDICATED WATER RIGHTS
SUFFERS SETBACK

Although New Mexico follows the prior appropriation doc-
trine, many, if not most, water rights claims in the state have yet
to be adjudicated by a court in a comprehensive stream system
action, as required by the state’s 1907 Water Code. N.M. Stat.
Ann. §§ 72-4-1 through 72-4-20. Even in those stream systems
where water rights have been adjudicated, enforcing senior water
rights is problematic for a number of reasons. For better or worse,
“first in time, first in right” is a principle that is seldom enforced.
A recent decision, Mimbres Valley Irrigation Co. v. Salopek,
2006-NMCA-093, 140 N.M. 168, 140 P.3d 1117 (N.M. Ct. App.
2006), illustrates the problems that can be encountered when
senior water rights owners seek to enjoin water use by junior
water rights owners.

In 1970, the New Mexico State Engineer filed a complaint to
adjudicate all water rights having as their source of water the
Mimbres River stream system in southwestern New Mexico. In
1993, a final decree was entered determining in part that the San
Lorenzo Community Ditch Association (San Lorenzo) owned
water rights senior to those of upstream individuals and entities
including a number of other community ditch associations. The
final decree provided that the adjudication court would retain
jurisdiction and appoint a water master to administer the decreed
water rights.

In 2003, San Lorenzo filed a petition for preliminary and
permanent injunctions to enjoin upstream surface water users from
diverting water from the Mimbres River when flows were insuffi-
cient to satisfy San Lorenzo’s diversion requirements. Signifi-
cantly, the petition acknowledged that whether San Lorenzo’s
shortages were due to the water master’s failure to monitor up-
stream diversions, or because of drought conditions, could not be

determined. As will be seen, factual disputes concerning the rea-
sons for lack of adequate supply eventually came back to haunt
San Lorenzo in its efforts to curtail upstream diversions.

San Lorenzo also filed a motion for an order of reference to
a water master, which the court granted, directing the water master
to convene a meeting of San Lorenzo and private upstream ditch
associations to attempt to have the affected parties reach an agree-
ment apportioning the available supply. The motion was made
pursuant to N.M. Stat. Ann. §§ 73-2-47 through -50, which pro-
vide for meetings of the commissioners of ditch associations
supplied from the same source. Section 73-2-49 provides that the
apportionment and distribution of water “shall be made in accord-
ance with the rights of each ditch, and in proportion to the lands
irrigated by each ditch.” The order also provided that in the event
no agreement could be reached, the water master was permitted
to specify a rotation period for the allocation of water among
the ditches. After the affected parties were unable to reach an
agreement, the water master ordered a rotation system which San
Lorenzo refused to follow. The water master then filed a motion
requesting that San Lorenzo show cause why it should not be held
in contempt.

The day before the show cause hearing, San Lorenzo filed a
petition for peremptory writ of mandamus which was subsequent-
ly granted by the district court. The district court also ordered the
water master to file a response to the petition. The State Engineer
filed a response on behalf of the water master asserting that San
Lorenzo was not entitled to the writ because it had an adequate
remedy at law, namely the relief sought in the petition for prelimi-
nary and permanent injunction of upstream diversions. The dis-
trict court then decided to quash the writ because the water master
had raised disputed factual questions and a more detailed analysis
of the entire water system was required. San Lorenzo appealed.

The court of appeals first noted that neither party had con-
sidered whether the district court’s order quashing the petition
was a final, appealable order. Concluding that it was not because
further proceedings were contemplated, the court dismissed the
appeal and remanded the case to the district court for further
proceedings. The court also agreed with the district court that
because the water master had raised questions of fact, a trial must
first be held to resolve those factual issues before San Lorenzo, as
petitioner, would be entitled to the extraordinary writ of manda-
mus.

Although San Lorenzo had established relatively senior water
rights in the adjudication, its first in time position has not yet
translated into an actual, dependable right to receive water or pre-
vent upstream diversions. Part of the injunctive relief sought by
San Lorenzo was the installation of measurement devices on the
upsteam ditches. Along the same lines, the district court found that
“[e]ffective administration will require a more detailed analysis of
the entire water system, including more comprehensive measure-
ment or estimation of flows, demands, diversions and returns.”
140 P.3d at 1120.

In response to this case and analogous problems throughout
the state, the State Engineer has initiated an ambitious, statewide
effort to more actively manage water resources. The Upper
Mimbres was designated as a critical Active Water Resource
Management basin, another water master has been appointed, and
upstream ditches recently have been metered. As a final note, the
State Engineer has asked the adjudication court to relinquish
jurisdiction, but the court refused the request. An appeal is pend-
ing. One lesson to be learned here is that adjudication of water
rights, while important, must be coupled with measurement, mod-
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eling, and enforcement to ensure that water rights owners receive
their entitlement to the available supply. While the State Engineer
has initiated active water rights administration efforts, implemen-
tation faces a number of legal and other challenges.

OREGON
(Jennie L. Bricker, Reporter)

AM ENDM ENTS TO PROCEDURAL RULES

The Oregon Water Resources Commission (the Commission)
has amended three sets of procedural rules, effective October 6,
2006. The amended rules are codified at Divisions 1, 2, and 3 of
chapter 690 of the Oregon Administrative Rules (Or. Admin. R.).
Division 1 contains rules of procedure for rulemaking; these rules
have been updated to conform to a new version of the Oregon
Attorney General’s Uniform and Model Rules, and to change no-
tice procedures—such as providing for notices of proposed rules
to be distributed electronically. Similarly, Division 2, which in-
cludes procedural rules for contested case hearings, has been
amended for consistency with the Attorney General’s Model
Rules of Procedure. In Division 3, the Commission promulgated
new rules to establish procedures for making public records re-
quests, under section 192.420 of the Oregon Revised Statutes (Or.
Rev. Stat.), to the Oregon Department of Water Resources (the
Department).

AM ENDM ENTS TO TRANSFER RULES

The Commission has also amended three sets of rules having
to do with water rights transfers. Transfers are the process by
which the Department allows water users to change the terms of
their water rights, including (1) the point of diversion (the place
from which surface water is diverted from its natural flow) or
point of appropriation (the location of a well, in the case of a
groundwater right); (2) the type of use; or (3) the place of use.

Or. Admin. R. ch. 690, Div. 380 has been modified in ac-
cordance with Or. Rev. Stat. § 540.531 (H.B. 2123 from the 2005
legislative session) to provide more flexibility for point of diver-
sion transfers from surface water to groundwater. Specifically, Or.
Admin. R. 690-380-2130 previously required that, for such a
transfer to be approved, the groundwater had to come from an
unconfined aquifer. That requirement is gone, leaving the basic
requirement that the groundwater use must affect the surface water
source “similarly” to the original surface water right. Division 380
changes took effect on October 6, 2006.

Also arising from H.B. 2123, Division 382 is a new set of
rules that provide for a “certificate of registration modification.”
Before the change, pre-1955, unadjudicated groundwater rights,
though registered under Or. Rev. Stat. § 537.610, could not be
transferred. Division 382 creates a process through which the
Department recognizes changes to the place of use, type of use, or
point of appropriation for a registered but unadjudicated ground-
water right. October 6, 2006, was the effective date for the new
rules.

Effective January 5, 2007, the Division 385 rules were amended
to create a mechanism for irrigation districts to effect temporary
transfers of points of diversion in response to an emergency—
such as sudden, unforeseen damage to a diversion structure. Such
transfers are effective for one irrigation season, and districts are

restricted to two successive transfer applications for the same
emergency.

AM ENDM ENTS TO INSTREAM  RULES

Instream water rights are a special type of water right, held by
state agencies, that designate a volume of water to stay instream.
Sometimes this is done by lease, so that, for example, a farmer
may lease an irrigation water right to a state agency to keep the
water instream for the term of the lease. Administrative rules
governing instream water rights are found at Or. Admin. R. ch.
690, Div. 77.

Effective October 2, 2006, the Division 77 rules were amended
in several respects. First, the rules were updated for consistency
with the transfer rules in Division 380 and were changed to cor-
rect outdated statutory references and make other “housekeeping”
changes. Second, the rules for leasing were clarified, and “split-
season” leasing, an option that would have ended January 2, 2008,
will continue and be treated like other leases. Split-season leases
allow an irrigation water right to be used during the same season,
alternately for irrigation and for instream use.

Third, the new rules incorporate a provision of a 2005 settle-
ment agreement related to two specific instream water right ap-
plications. The state agencies authorized to hold instream rights—
the Oregon Department of Fish and Wildlife, the Department of
Environmental Quality, and the Parks and Recreation Depart-
ment—are required as part of the application process to document
their compliance with their own rules for instream water rights.
Finally, the amended rules clarify rate limitations for instream
water rights; specifically, the new rules identify circumstances in
which the instream right may exceed the “estimated average
natural flow” and still be classified as a beneficial use.

KLAM ATH BASIN GENERAL STREAM  ADJUDICATION UPDATE

Oregon’s largest general stream adjudication is currently on-
going and has been since 1975, when the Department initiated the
adjudication with notices to more than 30,000 landowners in
Oregon’s portion of the Klamath River Basin, which drains ap-
proximately 5,600 square miles. Ultimately, 730 claims and 5,660
contests were filed in the adjudication. As of the end of 2006,
88% of the claims and 94% of the contests had been preliminarily
resolved and await a final determination by the Department’s Ad-
judicator.

Most significantly, “Case 003,” a mammoth group of consoli-
dated claims and contests involving Klamath Project water rights,
has been resolved by a proposed final order issued on November
14, 2006. The Klamath Project, administered by the U.S. Bureau
of Reclamation, dominates irrigation use in the upper basin.

TEXAS
(Bruce Wasinger, Reporter)

M ORE HEARINGS LIKELY ON APPLICATIONS TO AM END
WATER RIGHTS PERM ITS

After a wait of more than two years, the Texas Supreme
Court finally issued its decision in City of Marshall v. City of
Uncertain, 49 Tex. Sup. Ct. J. 695, 206 S.W.3d 97 (Tex. 2006),
reh’g denied. The court affirmed in part and reversed in part the
decision of the Third Court of Appeals. The Third Court of
Appeals in City of Marshall v. City of Uncertain, 124 S.W. 3d
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690 (Tex. App.—Austin 2003) had held that the City of Uncertain
was entitled to a contested case hearing and that the Texas Com-
mission on Environmental Quality (TCEQ) could not summarily
issue a water right permit amendment to the City of Marshall. The
Texas Supreme Court held that, while Tex. Water Code Ann.
§ 11.122(b) significantly restricts the amendment application issues
that may be reviewed in a contested case hearing, it does not
preclude a contested case hearing.
Background

The City of Marshall (Marshall), is located in Harrison Coun-
ty, Texas, which is partially located within the Cypress Creek
Basin and partially within the Sabine River Basin. For more than
50 years, Marshall has held a water right to divert water from
Cypress Creek and use that water for municipal purposes.

In 2001, Marshall applied to the TCEQ for an amendment of
Marshall’s water right permit. At that time Marshall had a right to
divert up to 16,000 acre-feet of water per year but historically had
used less than half that amount. In its application Marshall, among
other amendments, requested the authorization to use water for
non-potable industrial use; i.e., adding industrial use to its pre-
viously authorized municipal use. The TCEQ determined that
Marshall’s amendment request to add industrial use as an author-
ized beneficial use was not subject to the general notice and
hearing procedures on the basis that the amendment request was
covered by section 11.122(b).

Tex. Water Code Ann. § 11.122(b) basically provides that,
except for an amendment that “increases the amount of water
authorized to be diverted or the authorized rate of diversion,” ap-
proval of amendments is mandated if the amendment “will not
cause adverse impact on other water right holders or the environ-
ment on the stream of greater magnitude than under circumstances
in which the permit . . . that is sought to be amended was fully
exercised according to its terms and conditions as they existed
before the requested amendment.”

According to the TCEQ’s reading of section 11.122(b), the
determination of whether an amendment will have adverse im-
pacts on other water rights or the environment on the stream is to
be made by the TCEQ, without notice or a hearing. TCEQ deter-
mined that Marshall’s application to add industrial use as an addi-
tional authorized use would not harm other water right holders or
the environment in a greater magnitude of adverse impacts than
Marshall’s historical municipal use.

TCEQ issued the permit amendment to Marshall without
notice and hearing. The City of Uncertain, and others, appealed
TCEQ’s decision to state district court on several issues including
the interpretation and implementation of section 11.122(b). The
state district court reversed TCEQ’s decision and ordered and re-
manded the case for a contested case hearing. Both Marshall and
TCEQ appealed to the Third Court of Appeals. The Third Court
of Appeals affirmed in part and reversed and rendered in part,
holding that Marshall’s application for an amendment to add
industrial use as an authorized beneficial use was subject to notice
and the contested case hearing requirement. The Texas Supreme
Court basically agreed with the Third Court of Appeals and af-
firmed the Third Court of Appeals’ judgment in part and rendered
the case to TCEQ for further proceedings.
Discussion

Tex. Water Code Ann. § 11.122(b) provides:
Subject to meeting all other applicable requirements of
this chapter for the approval of an application, an amend-
ment, except an amendment to a water right that in-

creases the amount of water authorized to be diverted or
the authorized rate of diversion, shall be authorized if
the requested change will not cause adverse impact on
other water right holders or the environment on the
stream of greater magnitude than under circumstances in
which the permit, certified filing, or certificate of adjudi-
cation that is sought to be amended was fully exercised
according to its terms and conditions as they existed
before the requested amendment.
Marshall and the TCEQ directed their focus on the full use

assumption. In 1997, they contended, the Texas legislature sought
to streamline the amendment process by removing TCEQ’s dis-
cretion to deny an amendment that did not seek to appropriate
additional water or increase the authorized diversion rate beyond
the full use already permitted. According to Marshall and the
TCEQ, section 11.122(b)’s predicate language subjecting an amend-
ment’s approval to “all other applicable requirements of this
chapter for the approval of an application” referred merely to
matters which they asserted are not tied to a new appropriation of
water, such as a payment of a filing fee, administrative complete-
ness, and provision of a conservation plan. Requiring TCEQ to
apply other Texas Water Code criteria to permit amendments,
they claimed, would thwart the legislature’s intent to streamline
the amendment process.

Uncertain’s primary focus was section 11.122(b)’s predicate
language—“subject to meeting all other applicable requirements
of this chapter for the approval of an application.” Uncertain ar-
gued that the term “application” included amendment applications
and that “all” requirements for approval of a new appropriation
applied equally to amendments like Marshall’s that request a
change in the purpose of use, including the substantive and proce-
dural requirements contained in other Water Code sections re-
lating to water rights permits. According to Uncertain, section
11.122(b)’s full use assumption only restricts the parameters of
the TCEQ’s review of those elements specified in that section,
namely that the proposed amendment “will not cause adverse
impact on other water right holders or the environment on the
stream,” and does not exempt the applicant from meeting all other
Water Code requirements. Uncertain argued that even if the full
use assumption did preclude the TCEQ’s consideration of all other
factors, assessing the proposed amendment’s impact on other water
rights holders and the on stream environment involves a factual
determination upon which a contested case hearing must be
afforded.

The supreme court found that the arguments of both sides
found some support in the statutory language. However, the court
found that neither side gave full effect to section 11.122(b)’s
statutory language.

The supreme court said that Uncertain glossed over the term
“[s]ubject to meeting all other applicable requirements of this
chapter for the approval of an application.” “Applicable” must
mean something less than all requirements necessary for an ori-
ginal permit else section 11.122(b)’s purpose to streamline the
amendment process would have no effect. On the other hand,
Marshall’s position that the subject-to clause refers only to ad-
ministrative form and content requirements has no support in the
text or the legislative history, not to mention the ease with which
the legislature could have said “subject to meeting all adminis-
trative requirements for the approval of an application” had it so
intended. Contrary to the parties’ diametrically opposed interpre-
tations, the supreme court believed that all of section 11.122(b)’s
language can be given effect without undermining the statute’s
overall purpose to streamline the amendment application process.
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The supreme court found that the legislature’s intent in enact-
ing Tex. Water Code Ann. § 11.122(b) and other portions of com-
prehensive water legislation in 1997 was to protect the public
welfare by otherwise ensuring protection of water as a valuable
resource.

Section 11.122(b) simplified the permit amendment process
to facilitate water rights marketing by curtailing certain assess-
ments under the full use assumption. However, other Water Code
sections specifically require applicants for both new and amended
water rights to submit water conservation plans and direct the
TCEQ to assess an amendment application’s consistency with that
state water plan and any approved regional plan and also requires
the TCEQ to assess an amendment application’s effect on ground-
water use, quality, or recharge.

The supreme court stated that Marshall and the TCEQ’s con-
tention that any application that does not increase the amount or
rate of diversion must be approved irrespective of these effects
would undermine the Water Code’s public welfare purpose as
reflected in section 11.122(b)’s “subject-to” clause.

The supreme court added that section 11.122(b)’s predicate
clause requires that an amendment application meet “all other
applicable requirements of this chapter for the approval of an ap-
plication.” All other requirements of the chapter can only mean
those that do not concern section 11.122(b)’s specific criteria, i.e.,
assessment of “adverse impact on other water right holders or the
environment on the stream.”

The supreme court held that the “other applicable require-
ments” that do not implicate effects on other water rights holders
or the on stream environment concern conformance with adminis-
trative requirements, beneficial use of the water right, protection
of the public welfare, groundwater effects, consistency with the
state and any applicable regional water plan, avoidance of waste,
and achievement of water conservation.

On this basis, the supreme court interpreted section 11.122(b)
to require the TCEQ to assess specified criteria other than impacts
on other water rights holders and the on stream environment when
considering a proposed water rights amendment. Marshall had a
specifically defined right to fully use the amount of water iden-
tified in its permit, but it had no right to use that water other than
as conditioned. The legislature has determined that the TCEQ
must approve alterations in water rights like the change in purpose
of use that Marshall sought in its amendment. If removal of the
potability restriction from Marshall’s permit would adversely im-
pact the limited public interest criteria that the legislature carved

out of section 11.122(b), then holding a contested case hearing to
determine those specific effects comports with the legislature’s
overall purpose to protect this valuable resource. On the other
hand, if it is apparent from the application that those limited
public interest criteria are not adversely impacted, then no hearing
on the application would be required. The supreme court em-
phasized, however, that in evaluating an amendment application
seeking a change in use, the TCEQ must focus on the impacts that
are inherent in the type of use that is proposed, and not on the fact
that the applicant may fully use its permitted water right.

In general, the TCEQ should be able to evaluate an amend-
ment’s effect on other water rights holders and the on stream
environment without the need for a formal evidentiary hearing,
although certainly nothing would prohibit the TCEQ from holding
a hearing if there appeared to be disputed issues relevant to de-
termining those effects. A hearing would be required, for example,
if other water rights holders or the on stream environment were
affected beyond or irrespective of the full use assumption. For
instance, if the amendment moved the point of diversion upstream
above a senior right holder, it could affect that right holder’s di-
version of water even if the applicant’s amount and rate of di-
version were unchanged. Or if the use changed from a noncon-
sumptive use to a consumptive one, the amount returned to the
stream would decrease and could affect downstream right holders,
again irrespective of the full use assumption or the rate of diver-
sion. In situations like these, the TCEQ would be required to
provide notice and hearing.

It may generally be possible for the TCEQ to determine from
the face of a proposed amendment that the relevant criteria are
met or are not implicated by a particular amendment application,
in which event a hearing would not be necessary. But if an issue
is raised as to these effects, a hearing should be afforded to assess
them.

Under the full use assumption, an amendment’s impact on
other water rights and the on stream environment, including the
issues of habitat mitigation, water quality effects, estuarine con-
siderations, and in stream uses, can in most instances be deter-
mined from a facial review of the permit application without an
evidentiary hearing. Moreover, application of the full use assump-
tion may substantially limit the pool of potential parties to a
contested case hearing. At the same time, any limited hearing that
may be required gives effect to other provisions of the Water
Code that the legislature considered necessary to protect the public
interest and preserve water as a valuable resource.
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MONTANA SUES WYOMING OVER THE
YELLOWSTONE RIVER COMPACT

(Holly J. Franz, Montana Reporter)

In January 2007, the State of Montana filed for leave with the
U.S. Supreme Court to sue the State of Wyoming over alleged
violations of the Yellowstone River Compact. The Compact was
entered into by Montana, Wyoming, and North Dakota in 1950 to
equitably divide and apportion the waters of the Yellowstone
River system. The Compact allows each state to use the appro-
priative rights existing as of January 1, 1950, and then allocates
unappropriated water between the states. While North Dakota is
listed as a party to the lawsuit, no claims are asserted against it.

Montana alleges that Wyoming has violated the Compact on
the Tongue and Powder Rivers, two tributaries of the Yellowstone
River. Specifically, Montana claims that Wyoming must curtail
consumption of water from these sources to the amount that ex-
isted as of January 1, 1950, whenever there is inadequate flow to
satisfy Montana’s pre-1950 water use.

As evidence of Wyoming’s violation of the Compact, Mon-
tana points to the construction and use of 15 new and expanded
water storage facilities in the Tongue and Powder River Basins in
Wyoming since 1950. Montana also claims that Wyoming has
placed new lands under irrigation and refuses to curtail the use of
water on these new lands when necessary to protect Montana rights
under the Compact. In addition to new lands, Montana argues that
Wyoming has allowed the consumption of water on existing irriga-
ted acreage to be increased through the conversion of flood irriga-
tion to sprinkler irrigation. Finally, Montana claims that Wyoming
has allowed the construction and use of groundwater wells for irri-
gation and other uses, including coalbed methane production, in
violation of the Compact. Alleging a fundamental disagreement
on the central allocation principle of the Compact, Montana seeks
a declaration of its rights under the Compact and requests damages,
including pre- and post-judgment interest.

In its response, Wyoming argues that Montana’s claims lack
sufficient seriousness or dignity to justify the U.S. Supreme Court
exercising its original jurisdiction and points to the Yellowstone
River Compact Commission as an adequate alternative forum. Ac-
cording to Wyoming’s interpretation, the development of ground-
water, sprinkler irrigation systems, new reservoirs, and new irri-
gated lands since 1950 do not violate the Compact.

Wyoming also claims that Montana has failed to adequately
allege any injury suffered as a result of Wyoming’s post-1950
development. Because Montana has not completed its general ad-

continued on page 2

IDAHO SUPREME COURT UPHOLDS
RULES GOVERNING CONJUNCTIVE
WATER RIGHT ADMINISTRATION

(Jeffrey C. Fereday, Idaho Reporter)

Introduction
In American Falls Reservoir District No. 2 v. Idaho Depart-

ment of Water Resources, 143 Idaho 862, 154 P.3d 433 (Idaho
2007) (American Falls), the Idaho Supreme Court upheld the fa-
cial validity of Idaho’s Conjunctive Management Rules (Rules),
Idaho Admin. Code r. 37.03.11.000-.050. The Rules, adopted by
the Idaho Department of Water Resources (Department) in 1994,
set forth the process by which groundwater and surface water
rights in Idaho are to be administered together.

In addition to validating the Rules, the decision confirmed, in
the context of water rights administration, several foundational
principles of Idaho’s prior appropriation doctrine—each of which
is referenced in the Rules—such as the continuing requirements
of beneficial use and reasonable means of diversion, the state
policy of full economic development of water resources, the pro-
hibition of waste, and others. The court held that the Rules are
consistent with state constitutional principles in allowing the agen-
cy to consider the amount of storage water available to a senior
surface water right holder before ordering the curtailment of a
junior water right. The decision underscores the importance of
administrative fact-finding before the state will shut off diversions
under junior water rights alleged to be causing material injury to
seniors.1

The plaintiffs that challenged the Rules are five canal com-
panies and irrigation districts (the Canal Companies) with Snake
River diversions above Twin Falls; Idaho Power Company, which
maintains hydroelectric facilities on the river; and holders of water
rights in springs flowing from canyon walls in the river reach be-
low Twin Falls. Each of these plaintiffs asserted its water rights
were dependent, at least in part, on Idaho’s vast Eastern Snake Plain
Aquifer (ESPA or the aquifer). The aquifer is understood to be
connected to the Snake River in various places and to varying
degrees across southern Idaho.

The plaintiffs in American Falls had criticized the Rules in
various ways since their adoption, and in this litigation finally
brought their theories to court. The plaintiffs’ central premise over
the years had been that when a senior water right holder alleges a
water shortage and demands curtailment of junior-priority water
rights, the Department’s job is immediate and ministerial, and
watermasters should be directed to shut off groundwater pumps

continued on page 2
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YELLOWSTONE RIVER COMPACT
(continued from page 1)

judication of water rights in the Tongue River Basin, Wyoming
believes that Montana cannot prove, for purposes of Compact al-
locations, which diversions are for pre-1950 uses as compared to
post-1950 uses.

Wyoming also argues that the reservoirs referred to by Mon-
tana are on tributaries to the Powder and Tongue Rivers, and tribu-
taries are not included in the Compact. Likewise, Wyoming argues
that the Compact does not control or even address groundwater
and contains no restrictions on irrigation methods such as sprin-
kler systems. While admitting that the Yellowstone River Compact
Commission does not have authority to interpret the Compact,
Wyoming alleges that it is an alternative forum that Montana can
use to obtain the necessary factual data concerning Wyoming’s
water use to present more than “a theoretical disagreement” to the
Court. Wyoming also claims that the Compact is not a non-deple-
tion compact, but rather is based on a divertible flow principle and
that return flows are of no consequence.

In reply, Montana asserts that tributary and groundwater de-
velopment and increased consumption are covered by the Compact
and that the very existence of the legal disputes with Wyoming
over the applicability of the Compact confirms the need for the
U.S. Supreme Court to exercise jurisdiction. The U.S. Supreme
Court has invited the Solicitor General to file a brief expressing
the views of the United States. Once the Solicitor General has
weighed in on the issue, the Court is expected to rule on Mon-
tana’s motion for leave to file its complaint against Wyoming.

CONJUNCTIVE ADMINISTRATION
(continued from page 1)

without the Director of the Department first considering any facts
other than the quantity of the senior’s water right and the exist-
ence of shortage. The plaintiffs’ position became even more empha-
tic once the bulk of groundwater rights on the ESPA had been de-
creed in the ongoing Snake River Basin Adjudication and brought
into water districts for which watermasters were appointed.

The Rules do not describe a summary curtailment model for
conjunctive administration, and instead require fact-finding on
various issues. Because of this, the plaintiffs asserted that the Rules
violated a number of water law principles including the “first in
time” admonition of Idaho’s constitution, Idaho’s water delivery
statutes, Idaho Code Ann. §§ 42-602 to 42-620 (setting forth,
among other things, watermaster duties in water districts), and the
common law. The plaintiffs further asserted that it was illegal for
the Rules to allow the Director, when responding to a delivery
call, to consider such issues as the seniors’ actual beneficial use
(such as the number of acres actually being irrigated), whether
their means of diversion are reasonable, and how the agency’s
action would serve the concept of “full economic development of
underground water resources.” Idaho Code Ann. § 42-226. The
plaintiffs took the position that any such matters had been re-
solved in the process wherein their water rights were licensed or
decreed and could not be revisited in a delivery call, and that en-
gaging in these inquiries under the Rules would cause a “read-
judication” of their water rights. In American Falls, the Idaho
Supreme Court rejected all of these theories.

Background: The Canal Companies’ Delivery Calls
The dispute giving rise to American Falls began in early

2005 when the Canal Companies, acting under Rules’ delivery
call procedures, formally asked the Department to curtail diver-
sions under unspecified thousands of ESPA groundwater rights.
The Canal Companies believed that ESPA groundwater pumping
was reducing spring inflows to the river upstream from their head-
gates and injuring their surface water rights.

The Department responded immediately. Applying various
provisions of the Rules, the Director issued emergency orders in
February through May 2005 that, on a preliminarily basis, deter-
mined it reasonably likely that pumping would cause material
injury to the water rights of two of the seven  Canal Companies in2

the upcoming irrigation season. The emergency orders sought ad-
ditional information from the Canal Companies, but in the mean-
time required groundwater users to provide the Canal Companies
with certain amounts of replacement water.

Both sides filed objections to the preliminary orders. The De-
partment established a discovery schedule and scheduled a hearing.
Meanwhile, the groundwater users provided mitigation water as
required by the orders, primarily by renting storage water from
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Upper Snake River reservoirs to provide to the Canal Companies
and by fashioning means to idle groundwater wells. A final deter-
mination in the matter, including any mitigation requirement, would
come after the facts could be sorted out at the hearing, where both
sides could put on evidence on various factors enunciated in the
Rules.3

The Canal Companies took the position that there should be
no further fact-finding, that their water right decrees were proof
enough of their entitlements, and that their delivery call sufficient-
ly explained to the Director that they were not receiving water to
which they were entitled. They maintained that, under the Idaho
Constitution’s “first in time” mandate, the Department was obliga-
ted to shut off groundwater pumps in the ESPA, and to do so im-
mediately. The Canal Companies also contended that the various
Rule provisions on which the Director relied, and under which he
intended to receive evidence at hearing, were unconstitutional or
otherwise in violation of Idaho water law.

However, rather than wait to raise these claims in the adminis-
trative hearing on the delivery call, in August 2005 five of the seven
Canal Companies, joining with Idaho Power Company and a group
of aquaculture interests in the Thousand Springs area  (collec-4

tively, plaintiffs), filed a separate action in the Fifth Judicial Dis-
trict Court in Gooding County, asking for a declaration that the
Rules violate the prior appropriation doctrine as established by the
Idaho Constitution. The plaintiffs’ arguments were as follows:

• The Rules allow inquiry into several principles other than
“first in time” that the plaintiffs believed should not come
into play in water right administration, including such con-
cepts as “reasonable means of diversion,” whether a senior
right can be satisfied using alternate points and/or means
of diversion; whether the senior actually is suffering “mate-
rial injury”; and whether the administration is consistent
with “full economic development” of the groundwater re-
source.

• The Rules allow the Department to evaluate a senior’s stor-
age water account, including projected “carryover storage,”
in determining whether senior rights are suffering material
injury.

• The Rules invite factual inquiry that impermissibly “looks
behind,” “readjudicates,” or otherwise gives insufficient le-
gal effect to the senior’s water right decrees.

• The Rules impermissibly shift the burden to the senior to
prove injury in a delivery call.

• The Rules are illegal in allowing junior right holders to
provide mitigation in lieu of curtailment.

The plaintiffs’ complaint asked the court for a declaratory
judgment that the Rules are unconstitutional both on their face and
as the Director sought to apply them in the delivery calls. Normal-
ly, a district court would dismiss such an action for failure to ex-
haust administrative remedies; the parties had not yet produced
evidence in the administrative case, the agency had not yet applied
law to facts, and there was no final agency action or factual record
for court review. However, the plaintiffs convinced Judge Barry
Wood that their action should be heard because Idaho’s declara-
tory judgment statute, Idaho Code Ann. § 67-5278, refers to the

statute’s applicability where rules are “threatened” to be applied.
The plaintiffs argued, in essence, that the Director’s current process
under the Rules was the “best evidence” of how the Department
aimed to apply the Rules. The Department and the groundwater
users argued against this interpretation, but Judge Wood sided
with the plaintiffs and heard their challenge.
The District Court’s Decision

After motion practice over many months, lengthy briefing,
and oral argument, the district court issued a 127-page opinion
granting the plaintiffs’ summary judgment motions, relying on “the
underlying facts in this case,” that is, the actions that had occurred
under the delivery calls at the agency. Order at 25.  The judge5

construed the declaratory judgment statute as vesting the court
with jurisdiction over the action based on the “threatened appli-
cation” of the Rules that the plaintiffs alleged in their briefing.
The district court thus adopted a hybrid approach that considered
the Rules’ constitutionality both facially and as the Department
threatened to apply them. Order at 25.

In its order, the district court found that the Rules are un-
constitutional because they: (1) fail to include express directives
as to five “tenets and procedures” that the court believed are con-
stitutionally required; (2) exempt domestic and stock water rights
from conjunctive administration; and (3) allow the Director, in
determining material injury, to consider a senior’s right to store
water in reservoirs for potential future use (so-called “carryover
storage”).

The press reports of Judge Wood’s decision were simply that
he had declared the Rules unconstitutional. However, the district
court’s ruling actually upheld the bulk of the Rules, finding them
unconstitutional only on narrow, mostly procedural, grounds. For
example, the district court rejected the plaintiffs’ central premise
that the numerous factors the Rules allow the Director to consider
“are on their face contrary to the prior appropriation doctrine.”
Order at 83. Judge Wood held that a “decree is not conclusive as
to any post-adjudication circumstances” and in a delivery call “the
Director has the duty and authority to consider” whether the sen-
ior is “irrigating the full number of acres decreed under the right.”
Order at 92. The district court rejected the plaintiffs’ argument that
junior users cannot use mitigation or replacement water to avoid
curtailment. Order at 90, 102. The court agreed with defendants
that the “concept of ‘reasonableness of diversion’ is also a tenet
of the prior appropriation doctrine.” Order at 88. Judge Wood speci-
fically noted that the prior appropriation doctrine allows the state
“to compel a senior to modify or change his point of diversion un-
der appropriate circumstances.” Order at 89.

In a portion of the order that could have particular relevance
to the injury claims of the Spring Users in the Hagerman Valley
area, the district court stated that, in a delivery call, the Director
is entitled to “tak[e] into account whether the senior is protected
to historical diversion levels or reasonable aquifer levels.” Order
at 102. The judge ruled that “a water user may not command the
entirety of a volume of water of a ground or surface source to sup-
port his appropriation for a beneficial use involving less than the
entire volume,” and that “a senior spring user cannot tie up the en-
tire volume of water of an aquifer in order to maintain the natural
flow of a spring.” Order at 88-90. The district court referred to this



page 4 WATER LAW NEWSLETTER

as the “bath tub” example, wherein “the only time the ‘over-flow’
produces water is when the bath tub is full.”  Order at 90, n.21.6

The district court acknowledged that juniors subject to a de-
livery call are entitled to a hearing, and may offer evidence to show,
among other things, that the senior is “wasting water” “to establish
a futile call.” Order at 101. The lower court agreed that “the poli-
cy of the state is to secure the maximum use and benefit and least
wasteful use of its resources,” and the Rules’ “integration of this po-
licy” “is not necessarily inconsistent with Idaho’s version of the
prior appropriation doctrine.” Order at 86. The district court ruled
that a “senior user cannot call for water if the water is not, or will
not, be put to a beneficial use, irrespective of whether the right is
decreed,” Order at 86, and acknowledged “that most of the issues
pertaining to the principles comprising the prior appropriation doc-
trine have developed in the context of surface water only. Apply-
ing these same principles to the integration of surface and ground
water presents an entirely new set of complexities.” Order at 91.

The plaintiffs’ arguments to the district court essentially took
the position that in water right administration there is no place for
any of the several tenets of Idaho’s prior appropriation doctrine
except the “first in time” rule. They ended up with a decision from
the district court that disagreed with this theory and with most of
their substantive claims. As the Idaho Supreme Court was to note
in its decision, the “district court rejected [plaintiffs’] position . . .
that water rights in Idaho should be administered strictly on a pri-
ority in time basis.” American Falls, 154 P.3d at 441. The upshot
is the unremarkable proposition that all of the doctrine’s tenets re-
main in play not just at the appropriation stage, or at the time a
water right is scrutinized in an adjudication, but throughout all
periods when the right is being exercised, including when its own-
er asks the state to curtail others to supply it. The plaintiffs did not
appeal the district court’s rulings on these issues, although they con-
tinued to argue about several of these points in their briefs to the
Idaho Supreme Court.

The district court rejected the plaintiffs’ core contentions about
Idaho water law, but did conclude that the Rules are unconstitu-
tional primarily with regard to certain procedural points. As the
supreme court put it, “[w]hile the district court largely rejected
[plaintiffs’] arguments, it did grant summary judgment based on
its finding that the CM Rules are facially unconstitutional on a
different basis: a lack of ‘procedural components’ of the prior ap-
propriation doctrine that the court viewed as constitutionally man-
dated.” Id. at 439. The district court perceived constitutional infir-
mities in the Rules’ failure: (1) to describe burdens of proof and
evidentiary standards applicable in a delivery call; (2) to give
proper legal effect to senior water right decrees; (3) to establish
objective criteria necessary to evaluate these factors; and (4) to
establish a time frame in which the delivery call process must be
completed.

The district court had believed that “[s]uch components are
necessary to protect and prevent diminishment to vested senior
property rights,” and that without these elements in place, “seniors
are put in the position of re-defending the elements of their adju-
dicated water right every time a call is made for water.” Order at
90, 97. Judge Wood had concluded that while “some minimal due
process is required” in carrying out a delivery call, “setting up a
procedural labyrinth of requiring a senior water right holder to ini-
tiate a contested case proceeding . . . which cannot be completed
during the irrigation season prevents timely administration to a
growing crop, and is not what either the framers of the constitu-
tion had in mind or what the legislature had in mind in adopting”
Idaho’s water administration statutes. Order at 97-98.

As to substantive issues, the district court concluded that the
Rules’ exclusion of domestic and stock water rights from adminis-
tration amounts to a taking of the senior’s water right without com-
pensation. It also struck down the Rules’ treatment of a senior’s car-
ryover storage in a delivery call.

The carryover storage ruling could be seen as the central sub-
stantive water law question in the case on appeal. The question was
whether it is constitutional for the Director to ascertain whether
“the requirements of the holder of a senior-priority water right
could be met with the user’s existing facilities and water supplies”
before curtailing junior well owners, as specified by the Rules.
Idaho Admin. Code r. 37.03.11.42.01.g (the Carryover Rule).

The Carryover Rule defines reasonable carryover as the water
an appropriator would have left in its reservoir account at year’s
end “under comparable water conditions” without restricting its
ability to divert water to storage and fill its reservoirs when water
is available: “In determining a reasonable amount of carry-over
storage water, the Director shall consider the average annual rate
of fill of storage reservoirs and the average annual carry-over for
prior comparable water conditions and the projected water supply
for the system.” Id. The plaintiffs claimed, and the district court
agreed, that it was unconstitutional for the agency ever to require
an appropriator to use some of its storage before curtailing junior
rights.

The state and the groundwater users appealed to the Idaho Su-
preme Court. The plaintiffs did not appeal.  The Idaho Supreme7

Court took up the matter on an expedited schedule. As to their de-
livery calls, the plaintiffs technically could have gone forward with
the administrative hearing during the court challenge and appeal;
indeed, the plaintiffs successfully resisted the state’s motion that
the supreme court stay the administrative action until after it ruled.
Nonetheless, the plaintiffs did not press for action before the De-
partment, and the calls effectively were placed on hold while the
Rules’ challenge went through the appeal.

Presumably, now that the Idaho Supreme Court has made its
decision, the surface water users’ allegations of injury will resume
as contested cases before the Department. American Falls makes
clear that the Rules set forth correct legal standards under which
the Department will hear these cases.8

The Supreme Court’s Decision
The Ruling on Facial vs. “As Applied” Constitutionality. To

begin with, the Idaho Supreme Court held that the district court
erred in considering a lawsuit that evaluated aspects of the Rules
“as applied.” The high court held, as the defendants had argued
below, that the reference to a rule’s “threatened application” in
Idaho’s declaratory judgment statute is intended “to permit stand-
ing to challenge a rule, but does not eliminate the need for comple-
tion of administrative proceedings for an as applied challenge.”
American Falls, 154 P.3d at 442-43. The court noted that “a dis-
trict court cannot properly engage in an ‘as applied’ constitutional
analysis until a complete factual record has been developed.” Id.
at 443. However, rather than simply reverse on this single point
and dismiss the case as premature, the high court took up, and
ultimately reversed, the balance of the district court’s opinion.9

The Holding on the Rules’ Lack of Certain Procedural Com-
ponents. The supreme court analyzed each of the “tenets and pro-
cedures” the district court had concluded the constitution requires
be set out in the Rules. As a starting point, the court noted that the
Rules expressly incorporate all applicable Idaho law, and found
that “it is unnecessary to incorporate every extant law unless spe-
cifically necessary to a clear understanding of the particular Rule.”
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Id. at 444. This is particularly the case, found the court, in a con-
stitutional challenge where a court is required to seek an interpre-
tation of a rule that upholds its constitutionality.

As to the specific rulings, the supreme court first reversed the
district court’s conclusion that the Rules must specify burdens of
proof and evidentiary standards. These procedures “have been de-
veloped over the years and are to be read into the CM Rules,” and
the Rules “do not permit or direct the shifting of the burden of
proof.” Id. at 445. The court expressed no opinion as to what those
burdens are in connection with particular claims, defenses, or fac-
tual allegations in a water delivery call.

Second, the supreme court rejected the district court’s conclu-
sions about “timely administration” of water rights. “Even if this
Court embarked on an analysis of an as applied challenge to the
Rules, the facts developed thus far do not support American Falls’
contention that it was deprived of timely administration in re-
sponse to the Delivery Call.” Id. at 445.

Clearly it was important to the drafters of our Constitu-
tion that there be a timely resolution of disputes relating
to water. While there must be a timely response to a de-
livery call, neither the Constitution nor the statutes place
any specific timeframes on this process, despite ample
opportunity to do so. Given the complexity of the factual
determinations that must be made in determining mate-
rial injury, whether water sources are interconnected and
whether curtailment of a junior’s water right will indeed
provide water to the senior, it is difficult to imagine how
such a timeframe might be imposed across the board. It
is vastly more important that the Director have the neces-
sary pertinent information and the time to make a rea-
soned decision based on the available facts.

Id. at 446.
Third, the court took up the question of whether the Rules vio-

lated a constitutional principle for failing to enunciate “objective
standards.” The high court noted that the Rules catalogue numer-
ous factors the Director may consider “in determining material
injury and whether the holders of water rights are using water effi-
ciently and without waste.” The court held that these “are deci-
sions properly vested in the Director.” Id. at 446.

Those factors, of necessity, require some determination of
“reasonableness” and it is the lack of an objective stand-
ard—something other than “reasonableness”—which
caused the district court to conclude the Rules were fa-
cially defective. Given the nature of the decisions which
must be made in determining how to respond to a deli-
very call, there must be some exercise of discretion by
the Director. . . . [T]he Rules are not facially deficient in
not being more specific in defining what is “reasonable”
in any given case.

Id.
Fourth, the supreme court addressed the district court’s conclu-

sion that the Rules “allow the Director to, in essence, re-adjudicate
water rights by conducting a complete re-evaluation of the scope
and efficiencies of a decreed water right in conjunction with a de-
livery call.” Id. at 447. The supreme court noted, with evident ap-
proval, that the district court had ruled that “even with decreed
water rights, the Director does have some authority to make deter-
minations regarding material injury, the reasonableness of a diver-
sion, the reasonableness of use and full economic development.”
Id. The court found that the Rules allow the Director to consider
factors such as “the system, diversion, and conveyance efficiency,

the method of irrigation water application and alternate reasonable
means of diversion.” Id. The plaintiffs had argued that “the Direc-
tor is not authorized to consider such factors before administering
water rights” and “is ‘required to deliver the full quantity of de-
creed senior water rights according to their priority’ rather than
partake in this re-evaluation.” Id.

Clearly, even as acknowledged by the district court, the
Director may consider factors such as those listed above
in water rights administration. Specifically, the Director
“has the duty and authority” to consider circumstances
when the water user is not irrigating the full number of
acres decreed under the water right. If this Court were to
rule the Director lacks the power in a delivery call to eva-
luate whether the senior is putting the water to beneficial
use, we would be ignoring the constitutional requirement
that priority over water be extended only to those using
the water. Additionally, the water rights adjudications nei-
ther address, nor answer, the questions presented in deli-
very calls; thus, responding to delivery calls, as conducted
pursuant to the CM Rules, do not constitute a re-adjudica-
tion.

Id. at 447-48.
The Ruling on Carryover Storage. Judge Wood had concluded

that the Rules are unconstitutional in allowing the Department to
consider a senior’s carryover storage in determining whether to cur-
tail juniors. The supreme court also reversed Judge Wood on this
issue.

Concurrent with the right to use water in Idaho “first in
time,” is the obligation to put that water to beneficial use.
To permit excessive carryover of stored water without
regard to the need for it, would be in itself unconstitu-
tional. The CM Rules are not facially unconstitutional in
permitting some discretion in the Director to determine
whether the carryover water is reasonably necessary for
future needs.

Id. at 451. The court further held:
Neither the Idaho Constitution, nor statutes, permit irriga-
tion districts and individual water right holders to waste
water or unnecessarily hoard it without putting it to some
beneficial use. At oral argument, one of the irrigation dis-
trict attorneys candidly admitted that their position was
that they should be permitted to fill their entire storage
water right, regardless of whether there was any indica-
tion that it was necessary to fulfill current or future needs
and even though the irrigation districts routinely sell or
lease the water for uses unrelated to the original rights.
This is simply not the law of Idaho.

Id.
The Ruling on Domestic and Stock Water Rights. The district

court had held that the Rules’ exemption of domestic and stock
water rights from administration in a delivery call amounted to a
taking of the seniors’ water rights.  Neither side attacked this rul-10

ing in its briefs, but the supreme court took it up anyway, revers-
ing the district court. The supreme court’s position was that the
Idaho Constitution allows those diverting water for domestic pur-
poses to have “preference” over those using it for any other pur-
pose, provided that the domestic right owner provide compen-
sation for the rights taken.  Even though the Rule exempting11

domestic and stock water rights does not reference the “take, but
compensate” authority, the court reasoned that because the Rules
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incorporate all applicable Idaho law and do not prohibit use of
this authority, this provision is constitutional.

The court did not explain how a stock water right—presumably
an “agricultural” entitlement within the constitutional provision—
might be able to have preference over another agricultural water
right, such as the irrigation rights the Canal Companies asserted
in the pending delivery calls. The constitutional provision does
not mention stock water rights as such, but expressly provides
agricultural rights a preference only over those using water for
“manufacturing purposes.”
Conclusion

Conjunctive administration of groundwater and surface water
in Idaho is in its early stages, but to those who have been involved
in a variety of ESPA controversies for many years, it already
seems to have a long history. Since 1994, the state’s Conjunctive
Management Rules have been the subject of speculation, debate,
and commentary, but no direct litigation. With American Falls,
the Idaho Supreme Court finally has spoken, definitively, on the
fundamental question of the Rules’ constitutionality. In doing so,
the court again validated the bedrock principles of Idaho’s prior
appropriation doctrine, this time in the still-developing context of
administering groundwater and surface water rights together. The
decision does not mean that conjunctive administration will not
occur, or that junior water rights shown to cause material injury
to seniors will not be subject to curtailment. But it does under-
score the principle that before the Director shuts off water diver-
sions, particularly in situations of complicated hydrology and huge
economic implications, the Department must “have the necessary
pertinent information and the time to make a reasoned decision
based on the available facts.” American Falls, 154 P.3d at 446.

Reporter’s Note: This reporter and his partner, Michael C.
Creamer, represented private groundwater interests that de-
fended the Rules in the American Falls litigation. Mr. Creamer
argued the case before the Idaho Supreme Court.

This report will also be published in the “Water Report
of Eugene, Oregon,” and will be excerpted in the Water Law
Handbook: The Acquisition, Use, Transfer, Administration, and
Management of Water Rights in Idaho by Jeffrey C. Fereday,
Christopher H. Meyer, and Michael C. Creamer, copies of
which are available from Givens Pursley LLP, Boise, Idaho.

The procedure or body of law by which the state uses its1

power to shut off a junior water right so that a more senior right
might obtain its water supply is commonly referred to as water right
administration. The senior’s request is referred to as a “delivery
call.”

The five Canal Companies that were plaintiffs in the Ameri-2

can Falls case were joined by two others in these initial delivery
calls, North Side Canal Company and Milner Irrigation District.
These two declined to become parties to the American Falls chal-
lenge to the Rules. In this section of this report, the term “Canal
Companies” refers to all seven, not just the five that filed the sepa-
rate suit challenging the Rules.

As of this writing, the hearing still has not been held, although3

the Department has resumed its analysis of the delivery calls and
has issued new preliminary orders informing certain groundwater
right holders that they will be subject to curtailment unless they
provide replacement water for 2007. Certain groundwater users
have committed to provide replacement or mitigation water in

response. Absent a settlement, these issues almost certainly will
go to hearing.

The Eastern Snake Plain Aquifer’s western edge is truncated4

by the deep Snake River canyon along an approximately 40-mile
long section downstream from Twin Falls. The aquifer’s water,
flowing westward, encounters the canyon and literally spills out
of the basalt canyon walls through innumerable fissures and springs
in the Buhl/Hagerman area. The aquifer discharges in this reach
collectively are several thousand cubic feet per second. Large
amounts of this cold, clean water are collected to serve, primarily,
the water rights of fish farms and irrigated tracts on benchlands
situated between the cliffs and the river below (the Spring Users).
By the time the Spring Users had joined with the Canal Compa-
nies in filing the Rules litigation, they too had filed their own de-
livery calls against ESPA groundwater pumpers. These delivery
calls also are still pending.

References to the order are to Judge Barry Wood’s Order on5

Plaintiffs’ Motion for Summary Judgment in American Falls Reser-
voir Dist. #2 v. Idaho Dep’t of Water Resources, No. CV-2005-600
(Idaho Dist. Ct. June 2, 2006), available at http://www.idwr.state.id.
us/Calls/Water%20Call%20Lawsuits/default.htm.

The ESPA actually exhibits greater spring discharges in this6

area today than it did before any significant water development
began on the Snake River Plain. This is due to incidental recharge
to the aquifer, and increases in aquifer storage, that resulted from
surface water irrigation on the Plain beginning in the early 1900s.
Between 1902 and 1953, the spring discharges in this fabled “Thou-
sand Springs” reach increased by approximately 3,700 cubic feet
per second, nearly doubling the 1902 discharges. Most of the rights
appropriated by the Spring Users were established when the aqui-
fer was in this enhanced state. Since 1953, spring discharges have
gradually decreased (although they still are above 1902 levels), due
in part to the use of increasingly efficient surface irrigation prac-
tices on the Eastern Snake River Plain that have reduced the his-
torical incidental recharge. Groundwater pumping and cyclical
droughts also are seen as causes of spring flow declines.

One of the plaintiffs, Clear Lakes Trout Co., had raised an7

equal protection argument below, and did appeal it to the supreme
court. However, the supreme court did not address it.

The plaintiffs have sought rehearing before the Idaho Supreme8

Court on the carryover storage issue. As of this writing, the court
has not acted on the rehearing petition. The plaintiffs also have re-
filed their delivery calls for 2007, and the Department is expected
to take emergency action on them soon.

Actually, the court affirmed the district court on one ruling9

not germane to the water law issues: whether the lower court erred
by revoking the City of Pocatello’s intervention as a party in the
case. The supreme court agreed that the district court had properly
exercised its discretion in that regard.

The Rules provide an exemption from administration for do-10

mestic and stock water rights. Idaho Admin. Code r. 37.03.11.20.11.
Idaho Const. art. XV, § 3, states:11

The right to divert and appropriate the unappropriated
waters of any natural stream to beneficial uses, shall nev-
er be denied, except that the state may regulate and limit
the use thereof for power purposes. Priority of appropria-
tion shall give the better right as between those using the
water; but when the waters of any natural stream are not
sufficient for the service of all those desiring the use of the
same, those using the water for domestic purposes shall
(subject to such limitations as may be prescribed by law)
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have preference over those claiming for any other pur-
pose; and those using the water for agricultural purposes
shall have preference over those using the same for manu-
facturing purposes. And in any organized mining district
those using the water for mining purposes or milling pur-
poses connected with mining, shall have preference over
those using the same for manufacturing or agricultural pur-
poses. But the usage by such subsequent appropriators
shall be subject to such provisions of law regulating the
taking of private property for public and private use, as
referred to in section 14 of article I of this Constitution.

CALIFORNIA
(Ronald B. Robie, Reporter)

NINTH CIRCUIT DECISION ALLOW S CANAL LINING
TO M OVE AHEAD

In Consejo de Desarrollo Economico de Mexicali, A.C. v. Uni-
ted States, 482 F.3d 1157 (9th Cir. 2007), the Ninth Circuit dis-
missed a challenge to the proposed lining of the All American Canal
(Canal) and transfer of conserved Colorado River water to San
Diego and the Coachella Valley Water District. The appellate court
had previously enjoined the project pending the appeal of a deci-
sion of the District Court for the District of Nevada.

In 1988 Congress enacted the San Luis Rey Indian Water Rights
Settlement Act (Settlement Act), which authorized the Secretary of
the Interior to select a means of recovering seepage from the Canal.
The Bureau of Reclamation completed an environmental impact
statement (EIS) on the lining project more than a decade ago, but
the project did not move ahead until the 2003 Allocation Agree-
ments were reached among the United States, various water agen-
cies, and Indian tribes.

The lawsuit challenging the project was filed in 2005 by a
Mexican community group, two U.S. environmental groups, and
the City of Calexico, California. The Mexican group argued that the
users of the Mexicali Aquifer in Mexico would have their rights
taken by the project by reducing seepage that recharged the aqui-
fer. The environmental groups’ challenges were based on the Endan-
gered Species Act (ESA) and the National Environmental Policy
Act (NEPA) (primarily because the Bureau did not prepare a sup-
plemental EIS) and environmental requirements of the Settlement
Act. A cause of action also alleged an unlawful taking of a bird in
violation of the Migratory Bird Treaty Act.

Key to the Ninth Circuit’s decision was the enactment in De-
cember 2006 of the Tax Relief and Health Care Act of 2006, Pub.
L. No. 109-432, 120 Stat. 2922 (2006 Act). Within this lengthy om-
nibus tax bill were provisions relating to the lining project. Prin-
cipal language provided: “notwithstanding any other provision of
law. . . . the Secretary [of the Interior] shall, without delay, carry
out the All American Canal Lining Project. . . .” 120 Stat. at 3046.

The court agreed with the United States’ position that the 2006
Act exempted the lining project from compliance with any other
federal law. The court noted that Congress can exempt specific pro-
jects from environmental laws and can moot a current controversy
by enacting new legislation.

The court held that any takings claims by water users in Mexico
must be brought under the Tucker Act, 28 U.S.C § 1491, in the
Court of Federal Claims and failure to do so was jurisdictional.

The other claims were barred either by the 2006 Act or sovereign
immunity.

COURT REJECTS CHALLENGES TO USE OF NEW  M ELONES
WATER FOR ENVIRONM ENTAL PURPOSES

In Stockton East Water District v. United States, 75 Fed. Cl.
321 (2007), the court held that the United States did not breach
the 1983 water supply contracts for San Joaquin County water agen-
cies by dedicating water from the New Melones Reservoir of the
Central Valley Project (CVP) to meeting downstream fishery and
water quality flow requirements in the Sacramento-San Joaquin
Delta. These releases were required by state water right permits and
federal law, principally the 1992 Central Valley Project Improve-
ment Act (CVPIA).

Water supplies to the plaintiff users were reduced as a result
of project operation by the U.S. Bureau of Reclamation (Bureau)
and this suit was a takings claim. The court’s holding was con-
sistent with that of the Ninth Circuit in O’Neil v. United States, 50
F.3d 677 (9th Cir. 1995). The O’Neill case was cited as a basis for
the rejection of a similar challenge to the Bureau’s state water rights
in the State Water Resources Control Board Cases, 136 Cal. App.
4th 674, 39 Cal. Rptr. 3d 189 (Cal. Ct. App. 2006).

The 85-page decision of the Court of Federal Claims summa-
rized all relevant litigation on the issue of whether the shortage
provisions of the 1983 CVP water supply contracts included as
permissible shortages those resulting from implementation of the
later enacted CVPIA.

The United States also argued that it was bound by state water
rights law, including the public trust doctrine, under California v.
United States, 438 U.S. 645 (1978). That decision held that the Rec-
lamation Act of 1902 requires compliance with the form and sub-
stance of state water law in operation of federal projects unless
there is a clear congressional declaration to the contrary. Ironical-
ly, the New Melones project was the very project whose state water
rights were challenged in California v. United States. In the Stockton
decision, the court concluded: “Because no evidence of express or
clearly implied congressional intent was adduced regarding any
of the state-mandated water permit conditions or other mandated
releases, Reclamation was bound to comply with all state-imposed
requirements.” 75 Fed. Cl. at 355.

The court found that the 1983 Contracts
were not breached, according to their terms, by the actions
of [the Bureau] or any other federal agency. Plaintiffs
could not prove that the allocation decisions, as a matter
of operational management of water resources, did not
“use all reasonable means to guard against a condition of
shortage” . . . nor did they prove that any of the opinions
or determinations of the [Bureau] were made in a manner
that was arbitrary, capricious, or unreasonable. Nor could
plaintiffs prove that the implementation of the CVPIA
was inconsistent with the commitments of the 1983 Con-
tracts, as the latter were not unqualified or were qualified
to the extent of accommodating the CVPIA’s priorities.

75 Fed. Cl. at 375-76.

CALIFORNIA SUPREM E COURT AND WATER SUPPLY
FOR NEW  DEVELOPM ENT

The California Supreme Court has set forth requirements for
water supply availability for new developments in the context of
the California Environmental Quality Act (CEQA). The court, in
Vineyard Area Citizens for Responsible Growth, Inc. v. City of
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Rancho Cordova, 40 Cal. 4th 412, 150 P.3d 709 (Cal. 2007), was
dealing with the amount of detail that must be included in an en-
vironmental impact report (EIR) as to water sources for new de-
velopment.

This case involved a community plan for a large, 6,000-acre
mixed use development project in rural Sacramento County with
a specific plan proposed for the first phase of the development. At
full development it would provide housing for up to 60,000 people,
together with office and commercial uses.

The specific plan involved nearly 10,000 residential units.
Sacramento County approved the plan. The water demand for the
specific plan was estimated to be 8,539 acre-feet, less than half of
that necessary for the full project. Both surface and groundwater
would be used. Although the developer did not have legal rights
to these supplies, the court found that there was substantial evi-
dence demonstrating “a reasonable likelihood” that water sources
specified in the EIR would be available and, thus, found this part
of the EIR adequate. 150 P.3d at 734.

However, the court found the long term analysis inadequate,
holding that

where, despite a full discussion, it is impossible to confi-
dently determine that anticipated future water sources will
be available, CEQA requires some discussion of possible
replacement sources or alternatives to use of the antici-
pated water, and of the environmental consequences of
those contingencies. . . . The law’s informational demands
may not be met, in this context, simply by providing that
future development will not proceed if the anticipated
water supply fails to materialize.

Id. at 720-21.
As to the concreteness of future supplies, the court said that

an EIR for a land use plan is not inadequate because its water sup-
ply is not assured through signed, enforceable agreements with a
supply provider and already built or approved treatment and deli-
very facilities. “Requiring certainty when a long-term, large-scale
development project is initially approved would likely be unworka-
ble, as it would require water planning to far outpace land use plan-
ning,” Justice Kathryn Meikle Werdegar wrote for the court in a
6-1 decision. Id. at 721.

The California legislature and courts have been grappling for
several years over the issue of adequate water supplies for new
developments. The trend has been toward requiring more specifi-
city in this area. This case includes a good discussion of the sub-
ject.

APPELLATE COURT RULES ON FORFEITURE ISSUES

Recently a California Court of Appeal decided an interesting
case involving the forfeiture of pre-1914 appropriative rights, that
is rights not subject to the permit jurisdiction of the State Water
Resources Control Board (Board). The case is North Kern Water
Storage District v. Kern Delta Water District, 147 Cal. App. 4th
555, 54 Cal. Rptr. 3d 578 (Cal. Ct. App. 2007). The case involved
the rights to waters of the Kern River in the Southern San Joaquin
Valley.

The facts are somewhat complex but can be summarized as
follows: Plaintiff North Kern is the holder of appropriative water
rights junior to an appropriative right held by Kern Delta (Kern
Island appropriation). North Kern claimed Kern Delta forfeited all
or a portion of this right through nonuse. The trial court determined
that the period to be used to evaluate the claim would be the years

1972-1976, a five-year period, and the relevant measurement peri-
od would be monthly. This was based on a finding that a clash
between North Kern and Kern Delta rights occurred late in 1976.
Based on a 1901 decree Kern Delta was entitled to up to 300 cfs,
or about 18,000 acre-feet per month. The trial court found forfei-
ture only in four months, January and October through December,
in varying amounts. The parties disagreed on the relevant measur-
ing period with North Kern arguing for a seasonal period. The
trial court found a daily period was more consistent with water
rights law but, due to the lack of records, adopted the monthly pe-
riod. The court of appeal affirmed the trial court as to these issues.

North Kern also argued that Kern Delta forfeited some appro-
priative rights junior to those of North Kern. Rejecting the metho-
dology of the trial court, the court of appeal held that a junior ap-
propriator that fails to divert all water available to it forfeits the
difference between the amount diverted and the full amount of its
right, even if the amount available is less than the full amount of
its right (e.g., if a junior appropriator, having a right to 120 cfs,
diverts only 5 cfs when 75 cfs are available, the amount forfeited
is 115 cfs (120 cfs minus 5 cfs)). “[E]ven though, at first glance, that
methodology seems harsh and counterintuitive, upon close examina-
tion it is neither,” the court held. 54 Cal. Rptr. 3d at 596-97. This
is because the forfeiture is not of water, but rather is the forfeiture
of the right to divert in excess of one’s highest beneficial use dur-
ing the forfeiture period. The court referred to one’s right—the
paper entitlement to water—as “merely a historical artifact” when
the amount of the right is in fact not available.

The last issue in the case was one of the most interesting. The
trial court concluded that all water forfeited by Kern Delta reverts
to the public and is available for appropriation under the permit
procedures of the Water Code as administered by the State Water
Resources Control Board. The court of appeal agreed, again point-
ing to the fact that it is not water that is forfeited but rather the
right to water and it is up to the Board to determine whether the
forfeiture actually results in unappropriated water being available
for appropriation.

COLORADO
(William A. Paddock, Reporter)

COURT ADDRESSES CONFLICTS IN JURISDICTION

The Tatman Ditch has a water right for 1 c.f.s., adjudicated
on May 16, 1908, for the irrigation of 10.5 acres of land. It diverts
from Oak Creek, a tributary of the Arkansas River, near Florence,
Colorado. The decree for the ditch has two appropriation dates:
March 1, 1891, based upon the irrigation of 9.5 acres; and March 18,
1901, based upon the irrigation of 1 acre. The decree does not state
the location of the irrigated land. The Tonkos, applicants in the
water court, asserted that by May 16, 1908, Joe Picco was irriga-
ting 6.5 acres, that Martin Milano was irrigating 1 acre, and John
Delisa was irrigating 2.9 acres and that they operated under a writ-
ten water sharing agreement. The Tonkos further asserted that Picco
and Milano conveyed 2/7th of their interest in the Tatman Ditch
water right to Delisa and that Delisa constructed a lateral, known
as the Delisa Ditch, to deliver Tatman Ditch water to the 2.9 acres
he irrigated. It appears that Delisa’s claim of title to the Tatman
Ditch water right rests solely on the conveyance from Picco and
Milano.
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The Tonkos claim to be the successors in interest to the Delisa
2/7th interest in the Tatman Ditch water rights. They also claim
that appellee Mallow destroyed the Delisa Ditch where it crossed
Mallow’s property, making it impossible for the Tonkos to deliver
their Tatman Ditch water rights to their property.

To remedy this problem the Tonkos’ immediate predecessors-
in-title had commenced a condemnation action to obtain a ditch
right-of-way across Mallow’s property. The Fremont County Dis-
trict Court dismissed the condemnation action, without prejudice,
on the grounds that it did not have jurisdiction to determine whether
petitioners had or could obtain an adjudicated water right that the
court found was a prerequisite for maintaining the condemnation
action.

The Tonkos then filed an application with the District Water
Court for Water Division No. 2 (the water court), seeking a change
of water right. The application did not seek to change the Tatman
Ditch water right, and alleged that there had been no change in type
or place of use of the Tonkos’ 2/7th interest in the Tatman Ditch.
Rather, the application requested a confirmation of the historical
use of the Tatman Ditch water right through the Delisa Ditch for
the irrigation of 2.9 acres. In effect, the application sought a declara-
tory judgment as to the historical use of the water right.

The water judge dismissed the Tonkos’ application on the op-
posers’ motion for summary judgment, holding that in the condem-
nation action the Tonkos’ predecessor-in-interest had had a full
and fair opportunity to litigate the existence of their water rights,
had lost on the issue of historical use, had not appealed, and there-
fore could not relitigate that issue in the water court. The water
judge concluded that the Fremont County District Court’s dismis-
sal of the condemnation action, without prejudice, constituted a
decision that the Tonkos’ Tatman Ditch water rights were not his-
torically used for the decreed purposes because the lands irrigated
were not the same lands as those decreed for irrigation by the Tatman
Ditch in 1908.

In In re Tonko, 154 P.3d 397 (Colo. 2007), the Colorado Su-
preme Court reversed the decision of the water judge. It held that
the Fremont County District Court properly ruled that it lacked
subject matter jurisdiction to adjudicate the Delisa interests’ water
use rights in the Tatman Ditch. Accordingly, the Tonkos did not
have a full and fair opportunity to litigate their claimed entitle-
ment to use water under the 1908 decree and the Picco-Milano
conveyance of a 2/7th interest in Tatman Ditch water rights to
Delisa.

The decision in this case rests on the distinction between the
water courts’ exclusive jurisdiction over water matters and the gen-
eral jurisdiction of district courts to determine title to water rights.
The supreme court explained that what constitutes a water matter
within the exclusive jurisdiction of the water court turns on the dis-
tinction between the legal right to use of water as opposed to the
ownership of a water right. Id. at 404. Applications for changes of
water rights are water matters, id., while the determination of title
to water rights is not a water matter.

The Fremont County District Court found that it lacked juris-
diction to determine Tonkos’ claimed right to use of Tatman Ditch
water rights or any other water right on the lands they owned. It
dismissed the condemnation action without prejudice to Tonkos’
right to seek to condemn the right-of-way at such time as they could
demonstrate they had an adjudicated water right adequate to sup-
port a condemnation action. The supreme court concluded that the
Tonkos had alleged sufficient facts to make their claim of right to
use Tatman Ditch water on their 2.9 acres a triable issue and there-
fore that dismissal by the water judge was reversible error.

This reporter thinks that the evident confusion of the water
court results from the lack of a clear remedy for this type of problem.
A district court apparently cannot address the question of whether
there has been an expanded use or change of use in the underlying
water right. Thus, in a quiet title action or condemnation action,
a district court appears to be without jurisdiction to hear counter-
claims or defenses that rest upon allegations that a water right
does not exist or has been improperly enlarged or changed. When
such claims are made, the district court apparently must dismiss
the action pending a determination of use rights by the water court.
The water court, on the other hand, may only hear and determine
use questions, but cannot determine title to water rights or rights-
of-way for ditches.

All of this “to and fro” between courts causes this reporter to
wonder what has become of the one form of action known as a
“civil action” and the accompanying rules of civil procedure that
are to be liberally construed to secure the just, speedy, and inex-
pensive determination of every action—that is, every dispute among
citizens. If, upon remand to the water court, the Tonkos are suc-
cessful in proving a right to use water to irrigate their 2.9 acres,
then they will have merely earned the right to pursue the original
condemnation action in the district court in a separate trial. Two
separate trials in two separate courts to resolve one dispute hardly
seems to constitute the just, speedy, and inexpensive determina-
tion of the matter.

LEGISLATIVE ACTION IN 2007
Water Quality Consideration in Changes of Water Rights,

House Bill 07-1132. The potential adverse effect on water quality
of changes of irrigation water rights may now be addressed in
decrees approving changes in water rights. House Bill 07-1132
amended Colo. Rev. Stat. § 37-92-305(4)(a)(V) to provide that
the decree of the water court may include:

A term or condition that addresses decreases in water qual-
ity caused by a change in the type of use and permanent
removal from irrigation of more than one thousand acre-
feet of consumptive use per year that includes a change
in the point of diversion, if the change would cause an
exceedance or contribute to an existing exceedance of
water quality standards established by the water quality
control commission . . . for the stream segment at the ori-
ginal point of diversion. Under any such term or condi-
tion, the applicant shall be responsible for only that por-
tion of the exceedance attributable to the proposed change.
Any such term or condition and any activity to be taken
in fulfillment thereof shall not be inconsistent with the
“Colorado Water Quality Control Act”, . . . and rules
promulgated pursuant to said act, and implementation of
section 303(d) of the federal “Water Pollution Control
Act” . . . by the water quality control division.

The amendment also provided that it does not confer standing to
assert injury on any person who would not otherwise have such
standing.

Other Water Related Legislation. Senate Bill 07-008 amends
the Water Conservation Act of 1991 to provide additional funding
for the Colorado Water Conservation Board to assist water sup-
pliers with the planning and implementation of water conservation
plans. The amendment makes $500,000 available annually through
2011. It also makes additional funds available for grants for drought
mitigation planning by water suppliers.
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House Bill 07-1328 establishes educational programs regarding
water pollution and other potential adverse environmental impacts
from stormwater run-off. It amends the Colorado Water Quality
Control Act, Colo. Rev. Stat. §§ 25-8-101 to -703, to provide that
the Water Quality Control Division may establish educational pro-
grams for use by state and local governments designed to inform
the public about water quality problems resulting from stormwater
run-off. Because it provides no funding for this program, the leg-
islation is largely aspirational.

House Bill 07-1329 also amends the Colorado Water Quality
Control Act to increase the fees, and to add new fees, that may be
charged by the Water Quality Control Commission when review-
ing present applications required under the Act. It provides for the
assessment of new fees for domestic wastewater treatment works
site applications and amendments, for wastewater treatment plant
design review, and wastewater reuse authorization. The amend-
ment also allows the Water Quality Control Division to assess an
annual fee upon public drinking water systems, with the funds to
be used to implement the Division’s drinking water program.

Senate Bill 07-220 amends the Rio Grande Water Conserva-
tion District’s organic act, Colo. Rev. Stat. §§ 37-48-101 et seq.,
to provide an additional means to fund the district’s programs and,
in particular, the activities of groundwater management subdis-
tricts. Groundwater users in the Rio Grande Basin are in the pro-
cess of forming groundwater management subdistricts in order to
eliminate groundwater overdrafts, provide sustainable groundwa-
ter supplies, and prevent injury to surface water rights. The amend-
ment empowers the subdistricts to assess user fees and service
charges on groundwater diversions in order to raise the funds nec-
essary for the subdistricts’ programs. The amendment also makes
other changes to the statutes to facilitate groundwater management
in the Rio Grande Basin.

House Bill 07-1305 makes permanent the Arkansas River
Water Bank program by repealing the “sunset” provisions of Colo.
Rev. Stat. § 37-80.5-107. Finally, House Bill 07-1012 seeks to en-
courage the loan of agricultural water rights to the Colorado Water
Conservation Board’s instream flow program. It provides that the
time period when the water right is loaned for instream flow pur-
poses will be excluded from historical consumptive use analysis
of the water right in any water court proceeding, and that such a
loan is not considered non-use for abandonment of a water right.

NEW MEXICO
(Tim De Young, Reporter)

NEW  M EXICO SUPREM E COURT DECISION M AY RESTRICT
FUTURE REALLOCATIONS OF WATER RIGHTS

In suburbanizing areas of New Mexico where municipal water
service is typically unavailable, developers of residential subdivi-
sions have two basic choices for water supply. Pursuant to statute
and regulation, domestic well permits shall be issued by the Office
of the New Mexico State Engineer (State Engineer) allowing the
diversion of up to three acre-feet of water per year. N.M. Stat.
Ann. § 72-12-1.1, N.M. Code R. § 19.27.5.9. A domestic well gen-
erally may serve up to five households, but increasing regulation
of domestic wells, as well as various cost and hydrology factors,
can make this option less attractive than the second option, crea-
tion of a community water system. In order to obtain a well permit
to provide water to a community water system, however, the devel-
oper typically must obtain a State Engineer permit to transfer ex-
isting surface water rights to the proposed community well(s). A
permit to transfer surface water rights requires public notice and
an opportunity to protest and the applicant must show that the pro-
posed transfer will not impair existing water rights, be contrary to
water conservation, or be detrimental to the public welfare of the
state. See N.M. Stat. Ann. §§ 72-5-23, 72-12-7(A).

On December 5, 2006, the New Mexico Supreme Court re-
versed the granting of protested water rights transfer permits to two
developers who sought to transfer a relatively small amount of
water rights, 15.05 acre-feet, to a proposed subdivision near Placitas,
New Mexico, within the Rio Grande Underground Water Basin.
Montgomery v. Lomos Altos, Inc., 2007-NMSC-002, 150 P.3d. 971
(N.M. 2006). The developers had acquired surface water rights sev-
eral miles downstream and sought permits to transfer these rights
to their subdivision located near certain springs historically used
for irrigated agriculture. Protests to the transfer were filed by users
of the springs who contended that (1) the transfers should be con-
sidered new groundwater appropriations, (2) granting the transfer
application would impair existing water rights to the springs, and
(3) granting the application would be contrary to water conserva-
tion and detrimental to the public welfare of the state.

A State Engineer hearing examiner determined the protest-
ants’ objections to be without merit and recommended approval
of the applications. The State Engineer adopted the recommenda-
tions of the hearing examiner and granted permits. The protestants
appealed to the district court. In a de novo proceeding, the district
court denied the protestants’ motion for summary judgment, adop-
ted the hearing examiner’s findings, and granted the developers’
cross-motion for summary judgment. The protestants appealed to
the court of appeals, which affirmed in a split decision. Mont-
gomery v. N.M. State Engineer, 137 N.M. 659, 114 P.3d 339 (N.M.
Ct. App. 2005). The New Mexico Supreme Court granted certio-
rari. In addition to the briefs of the parties, amicus briefs were
filed by 1000 Friends of New Mexico, the New Mexico Acequia
Association, and Amigos Bravos in support of the protestants, and
by the City of Alamogordo, the City of Las Cruces, and the El
Prado Water and Sanitation District in support of the developers.

The New Mexico Supreme Court’s opinion (Opinion) affirmed
the court of appeals’s determination that the applications were not
for new appropriations of groundwater but reversed on three grounds:
(1) the State Engineer should have either considered all existing

A  TRIBUTE TO HAL D. SIM PSON ,
COLORADO’S RETIRING STATE ENGINEER

Hal Simpson retired on May 31, 2007, as the sec-
ond longest serving State Engineer in the state’s
history, and unquestionably one of the best. He be-
came the Colorado State Engineer in 1992 and had
worked for the Colorado Division of Water Resour-
ces since 1972. Hal is both a remarkable person and
a dedicated public servant; not only is he very smart,
but he values above all doing what is right: that is,
both what the law requires and what good public
policy dictates. He has always treated everyone with
respect, and has never let his personal feelings (or
anger he could justifiably feel amid the difficult situ-
ations and personal attacks he has faced) cloud his
judgment. In short, he has conducted himself as a
gentleman. These qualities made him a great State
Engineer. We will miss him.
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water rights claims at the move-to location or extinguished those
rights; (2) the district court erred by granting summary judgment
in light of disputed material facts as to the extent of estimated de-
pletion to the springs that would result from groundwater diver-
sions at the move-to location; and (3) the district court erred in
granting the developers’ cross-motion for summary judgment with
respect to the issues of water conservation and detriment to the
public welfare.

The Opinion’s most noteworthy holding, at least with respect
to possibly restricting future water rights transfers, is the court’s
rejection of the State Engineer’s administrative determination of
the extent of “existing water rights” that might be impaired. Under
New Mexico law, a person claiming ownership of a vested pre-1907
surface water right may file a declaration and upon acceptance for
filing, the contents of a declaration are prima facie evidence of the
claimed water right. N.M. Stat. Ann. § 72-1-3. In this particular
case, the State Engineer’s W ater Rights Division presented evi-
dence, primarily aerial photographs from 1935-1971, to rebut the
presumption that the declared water rights were “existing water
rights.” Although several water rights declarations had been filed
claiming the diversion of surface water from several springs for
the irrigation of approximately 135 acres since before 1907, the
aerial photographs and related evidence showed that only about
15 acres of land were still being irrigated from one of the springs.
Some of the declarants had died and there were no apparent suc-
cessors-in-interest.

None of the declared water rights had been adjudicated or
formally extinguished through forfeiture or abandonment proceed-
ings, however. The hearing examiner found that the estimated yields
of the springs far exceeded actual current water use even after
taking into account the estimated depletions caused by the devel-
opers’ proposed pumping. The Opinion holds that the hearing
examiner had no authority to “ignore” the previously filed water
rights declarations in determining impairment to existing water
rights.

The Opinion attempts to reconcile two competing lines of
authority. Under New Mexico law, it is well settled that only a
court may adjudicate water rights. State ex rel. Reynolds v. Lewis,
84 N.M. 768, 772, 508 P.2d 577, 581 (N.M. 1973); see also N.M.
Stat. Ann. § 72-4-17. At the same time, the State Engineer has a stat-
utory obligation to determine whether existing water rights will be
impaired when a transfer application is filed. See id. §§ 72-5-23,
72-12-7. With respect to declarations, the New Mexico Court of
Appeals has recognized the State Engineer’s authority to rebut
presumptions created by pre-1907 declarations. See State ex rel.
Martinez v. Lewis, 118 N.M. 446, 449, 882 P.2d 37, 40 (N.M. Ct.
App. 1994); see also Eldorado Utilities, Inc. v. State ex rel.
D’Antonio, 137 N.M. 268, 110 P.3d 76 (N.M. Ct. App. 2005). In
this case, the State Engineer argued that it was simply rebutting
the water rights declarations, not adjudicating the rights. The
Opinion disagrees and instead holds that for the impairment anal-
ysis, the State Engineer must either include the total amount of
water rights declared or formally extinguish the declared rights by
a forfeiture proceeding or abandonment action. Montgomery, 150
P.3d at 980. The Opinion reasons that the State Engineer’s failure
to formally extinguish the declared rights leaves open the possibil-
ity that the declarants may attempt to use these water rights in the
future, which could result in over-appropriation of water.

For better or for worse, many of New Mexico’s water rights
have not yet been adjudicated, and in certain key areas such as the
Rio Grande Underground Basin which includes most of the state’s
population and substantial water rights claims, a general stream

adjudication suit has not yet been filed. Moreover, the State En-
gineer historically has not attempted to formally extinguish de-
clared water rights in a systematic or extensive manner. At the
same time, water rights declarations have been filed claiming sub-
stantial, and in some cases, excessive, amounts of water. Because
surface water and groundwater supplies are considered fully or
even over-appropriated, continued development generally depends
upon the reallocation of surface water rights to offset surface wa-
ter depletions caused by groundwater pumping.

The New Mexico Supreme Court’s opinion in this case may
alter established practices and procedures used by the State En-
gineer to determine the extent of existing water rights that would
be impaired by the granting of a water rights transfer application.
The Opinion also may persuade the State Engineer, if not the
water rights transfer applicant, to either accept the amount claimed
in a water rights declaration or take steps to formally extinguish
the declared water rights, as a prerequisite to the reallocation of
water rights to new uses. While the full impact of the Opinion is
not yet known, future reallocations of water in New Mexico likely
will be restricted.

Note: This reporter and his firm represented one of the devel-
opers in this matter. The views expressed in this article, how-
ever, are not made on behalf of any party but instead reflect
the personal opinions and beliefs of the reporter.

OREGON
(Jennie L. Bricker, Reporter)

NEW  RULES IM PLEM ENT 2005  LEGISLATION AIM ED
AT EFFICIENCY

The Oregon Water Resources Commission (the Commission)
has amended Chapter 690 of the Oregon Administrative Rules
(Or. Admin. R.) to implement legislation passed in the 2005 Ore-
gon legislative session. Specifically, the Commission has amended
Chapter 690, Division 310, and Chapter 690, Division 340. The
amendments follow more than a decade of legislative effort to
increase efficiencies in the water right permitting process at the
Oregon Department of Water Resources (the Department).

Before 1995, the statutes governing water use permitting in
Oregon contained no statutory deadlines for the Department to
process applications. A growing backlog of applications included
many for water use in connection with projects to benefit the
environment—including wetland restoration, stream and riparian
restoration, and storm water management. In 1993, the Oregon
legislature created a registration process for those environmentally
beneficial proposed uses, which allowed applicants to use water
while their applications were pending. Then, in 1995, the legis-
lature increased permit application fees and grafted a series of
strict statutory deadlines onto the permitting process. Eventually,
the new statutory scheme made the water use registration process
unnecessary, and in 2005 the legislature repealed Or. Rev. Stat.
§§ 537.015 to 537.032, in House Bill 2083, 2005 Or. Laws § 4.
Effective March 29, 2007, the Commission repealed the imple-
menting rule at Or. Admin. R. 690-340-0050.

The Commission also amended its administrative rules to
implement the provisions of House Bill (HB) 2178 (codified as
Or. Rev. Stat. § 537.147), another 2005 bill aimed at increasing
efficiency in permitting. Specifically, HB 2178 established an ex-
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pedited process to obtain a water right permit when the proposed
use is exclusively of stored water. HB 2178 also amended Or.
Rev. Stat. § 537.400 to require notice to the operator of the res-
ervoir that stores the water and, if applicable, an agreement with
the entity responsible for delivery of the stored water. Effective
March 29, 2007, Or. Admin. R. 690-340-0060 allows the Depart-
ment to issue a water right permit for the use of stored surface
water immediately following the 30-day public comment period,
if no public interest issues are identified. The Commission also
amended Or. Admin. R. 690-310-0040 to require an applicant for
stored surface water to provide evidence that the reservoir opera-
tor has been notified, that the reservoir owner has agreed to pro-
vide the water, and that the entity responsible for water delivery,
if any, has agreed to deliver water.

WASHINGTON
(Amy K. Kelley, Reporter)

“HIGH WATER M ARK”  INTERPRETED

In Thompson v. State Department of Ecology, 136 Wash. App.
580, 150 P.3d 1144 (Wash. Ct. App. 2007), the court of appeals
interpreted the meaning of “ordinary high water mark” (OHWM)
for purposes of the state Shoreline Management Act, Wash. Rev.
Code ch. 90.58, which requires that buildings be set back 50 feet
from the OHWM. The court rejected the property owner’s claim
that the delineation should be made at the point of the beginning
of any vegetation, including aquatic vegetation (in other words,
further into the river), and upheld the DOE’s interpretation, which
placed the line at the point where aquatic vegetation transitions to
terrestrial vegetation (in other words, further up the river bank).
The case includes a review of various older Washington cases
addressing the OHWM, and appropriately discusses why the def-
inition of OHWM may vary from case to case (e.g., damages for
flooding versus, as in Thompson, enforcement of what is essen-
tially a land use regulation), depending on the language of and/or
purpose of a particular statute.

WATER BOARD REJECTS “DEFORESTATION”  AS TECHNIQUE
FOR OBTAINING WATER RIGHTS

In CPM Development Corp. v. State Department of Ecology,
PCHB No. 03-071, 2007 WL 780319 (Wash. Pol. Control Bd.,
Mar. 12, 2007), the Board upheld DOE’s rejection of an applica-
tion for a groundwater right by the operator of a sand and gravel
operation. The appropriation was sought for an operation that had
been in business for over 30 years without a right in a river basin
closed to appropriation in 1980. The groundwater was in hydrau-
lic continuity with the surface streams that had been closed to ap-
propriation. The DOE denied the application because water was
not available and grant of the right would impair existing rights
and would be contrary to the public interest. (All are consider-

ations under Wash. Rev. Code § 90.03.290 governing appropria-
tions.)

Most of the site had been stripped of vegetation when the
business commenced more than 30 years earlier, and continued to
be stripped for ongoing operations; the business also had a Na-
tional Pollutant Discharge Elimination System permit that required
impoundments of discharges from the property in order to protect
the water quality of the nearby streams. Under Wash. Rev. Code
§ 90.44.055, DOE

shall, when evaluating an application for a water right
. . . that includes provision for any . . . resource man-
agement technique, take into consideration the benefits
and costs . . . of any . . . resource management technique
. . . . The department’s consideration shall extend to any
increased water supply that results from the . . . resource
management technique, including but not limited to any
recharge of ground water that may occur . . . .

The sand and gravel pit operator argued, in essence, that the re-
moval of vegetation and the impoundments to prevent discharge
constituted such a “resource management technique” and that the
DOE had failed to engage in the consideration required by section
90.44.055. The DOE urged that the operator’s actions could not
be considered a “resource management technique”; and that, in
any event, two aspects of the proposal would be “contrary to the
public interest: (1) the amount of recharge benefit from vegetation
removal is inherently uncertain, and (2) such plans would create
incentives to devegetate or deforest landscapes as a means of
obtaining water rights.” 2007 WL 780319, at *3.

Deferring to the interpretation of the agency, which was deemed
“particularly well situated to see the relationship of the language
in controversy within the full context of the entire body of water
law statutes,” the Board concurred with the DOE in all particulars.
Id. at *6. First, the removal of all vegetation could not be con-
sidered a resource management technique (and even if this were
ambiguous, the Board would give great weight to DOE’s interpre-
tation of a law that it administered); nor did it make sense to give
credit for water no longer used by natural vegetation; that was
only “returning to nature, what originally belonged to it.” Id. at
*8. Furthermore, in addition to creating a perverse incentive to
deforest property, allowing the removal of vegetation to qualify
one for a water right would do violence to the concept of first in
time, first in right. Since the Board found that the operator did not
have a resource management technique in place at all (the Board
did not address the impoundments as such, but it should be fairly
obvious that since the water impounded was always the used
groundwater that the operator had withdrawn—without a water
right—in the first place, perhaps the Board thought it was obvious
why the operator would not be credited with any recharge of the
aquifer from the impoundments), it was found unnecessary for
DOE to engage in the further consideration dictated by section
90.44.055.
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YUCCA MOUNTAIN NUCLEAR WASTE
REPOSITORY: NO FEDERAL

PREEMPTION OF STATE
WATER LAW (YET?)

(Douglas L. Grant, Nevada Reporter)

United States v. Nevada, No. 2:00-CV-0268-RLH-LRL, 2007
WL 2659984 (D. Nev. Aug. 31, 2007), is the latest skirmish in a
long-running legal battle between the parties over development of
a nuclear waste repository at Yucca Mountain, Nevada. The Yucca
Mountain Repository Site Approval Act of 2002, Pub. L. No.
107-200, 116 Stat. 735, directed the Department of Energy (DOE)
to submit a license application for the repository to the Nuclear
Regulatory Commission (NRC) within 90 days. DOE was unable
to move that quickly and intends to submit the license application
in June 2008. The latest litigation concerns groundwater that DOE
wants to use for Phase II bore hole drilling at the Yucca Mountain
site. On June 1, 2007, the Nevada State Engineer ordered DOE to
cease and desist from using groundwater for bore hole drilling
without a state water permit. After initially ceasing its water use,
DOE asserted that the cessation was causing delay and unneces-
sary expense in developing the Yucca Mountain project and that
it did not need state permission to use the groundwater because
congressional and presidential approval of the Yucca Mountain
site preempted state water law.

DOE resumed its groundwater use for bore hole drilling and
filed suit in the federal district court for Nevada on July 25, 2007,
seeking a preliminary injunction barring the state from enforcing
the cease and desist order. The court found a lack of consistency
in DOE’s stated purpose for the Phase II bore hole drilling, and
questioned whether the purpose was to obtain seismic information
on volcanic events for the NRC licensing process, or to get in-
formation needed to design the foundations of surface facilities at
the site. Either way, said the court, there was no congressional
mandate that DOE do the Phase II drilling. The court said DOE
presented no law or evidence to show the NRC would require data
from bore hole drilling to support the license application, and
there was no need to do foundation studies before getting a license
because until licensing, there is no federal mandate to construct
the facilities.

Absent a federal mandate that necessitated the Phase II bore
hole drilling, the court said the case did not involve preemption
because it did not present any conflict between state and federal
law. Calling DOE’s suit “precipitous,” the court noted that should
DOE obtain a license to construct and operate the Yucca Moun-
tain repository, preemption issues might arise.

continued on page 2

NEW MEXICO SUPREME COURT
CLARIFIES NON-APPURTENANCY OF

WATER RIGHTS

(Tim de Young, New Mexico Reporter)

On June 21, 2007, the New Mexico Supreme Court issued an
opinion clarifying whether a water right under New Mexico law
is appurtenant to a possessory interest in land. Walker v. United
States, 2007-NMSC-038, 142 N.M. 45, 162 P.3d 882 (N.M. 2007).
The opinion responds to two questions certified to the court by
the U.S. Court of Federal Claims in a takings case filed by the
Walkers. Walker v. United States, 69 Fed. Cl. 222, 232-33 (2005)
(Walker II). To put the New Mexico court’s opinion in context,
the Walkers’ claims against the U.S. Forest Service can be sum-
marized briefly as follows.

The Walkers own a 40-acre cattle ranch in southwestern New
Mexico. See generally Walker v. United States, 66 Fed. Cl. 57,
57-58 (2005) (Walker I). This ranch serves as the base property
for two adjacent grazing allotments located within the Gila Na-
tional Forest and administered by the U.S. Forest Service. After
the Forest Service cancelled both of the Walkers’ grazing permits,
the Walkers continued to graze, asserting that they owned the sur-
face rights on the grazing allotments and did not need a permit to
graze. After the United States brought a successful trespass action
against the Walkers, they filed a complaint in the U.S. Court of
Federal Claims arguing that the revocation of the federal grazing
permits resulted in the loss of water, forage, and grazing rights
based on New Mexico state law which in turn deprived them of all
economically viable use of their ranch. Walker I, 66 Fed. Cl. at
61-62. In examining the Walkers’ takings claim, the court of claims
concluded that New Mexico state law determines the nature of any
alleged property interests taken by the federal government. Id.

In examining the Walkers’ takings claims, the court of claims
also observed that in New Mexico, water rights are an interest
separate from ownership of the associated surface estate. The
court found that New Mexico law is silent on whether the Walkers
had a purported “forage right” for their cattle incident to their
ownership of a water right, however. Walker II, 69 Fed. Cl. at
232-33. Accordingly, the court of claims certified two questions
to the New Mexico Supreme Court:

(1) Does the law of the State of New Mexico recognize
a limited forage right implicit in a vested water
right?

(2) Does the law of the State of New Mexico recognize
a limited forage right implicit in a right-of-way for

continued on page 2
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YUCCA MOUNTAIN
(continued from page 1)

The court went on to note that a preliminary injunction should
not issue unless, among other things, it will advance the public
interest. The court’s analysis of the public interest issue is strik-
ing:

At present, within the parameters of this motion, the only
public interest issue is whether state officials can be pre-
cluded from exercising their lawfully mandated duties,
or whether a federal agency can run roughshod over a
state’s rights or interest without specific authority and
mandate to do the precise activities it wishes to do.

2007 WL 2659984, at *14. Without suggesting that the case was
wrongly decided, or that DOE was “hometowned” by the Nevada
court, it might be noted that the outcome furthers Nevada’s strat-
egy of opposing and delaying the Yucca Mountain repository by
any and all possible means.

NON-APPURTENANCY OF WATER RIGHTS
(continued from page 1)

the maintenance and enjoyment of a vested water
right?

69 Fed. Cl. at 232-33. The New Mexico Supreme Court answered
both of these questions in the negative.

With respect to the question of whether a vested water right
gives the water right owner a limited right of forage to particular
lands, the New Mexico Supreme Court detailed and clarified prior
authority concerning which water rights, if any, are appurtenant to
particular property. New Mexico courts have long held that a
water right is separate and distinct from a right to adjacent land
because it is derived not from the rights in the land but from ap-
propriation for beneficial use. Olson v. H&B Properties, Inc., 118
N.M. 495, 498, 882 P.2d 536, 539 (N.M. 1994). The sole exception
to the general rule that water rights are separate and distinct from
the land is water used for irrigation. See KRM, Inc. v. Caviness,
1996-NMCA-103, 122 N.M. 389, 925 P.2d 9 (N.M. Ct. App.
1996). In the words of the New Mexico Supreme Court:

This mobility of water rights, generally not appurtenant
to any specific land, informs our analysis of the Walkers’
argument in this case. As we shall see, the Walkers would
have this Court undermine years of established law by
declaring such a link, or an appurtenance, between land
and water in the non-irrigation context.

162 P.3d at 890.
The Walkers argued that based on a particular New Mexico

statute, N.M. Stat. Ann. § 19-3-13, which requires any person who
grazes on public lands to be the lawful owner or possessor of a
sufficient water right for the proper maintenance of livestock, the
Walkers had a possessory interest in the public range in conjunc-
tion with their ownership of water rights. 162 P.3d at 890. In re-
jecting this claim, the supreme court held that while a New Mexico
water right is required to use public lands for stock watering, the
converse is not true. Having a water right for use on the public
domain does not create a property right in federal public lands. Id.
at 890-91.

Along with the statutory argument, the Walkers relied upon
a 1928 opinion of the New Mexico Supreme Court, First State
Bank of Alamogordo v. McNew, 33 N.M. 414, 269 P. 56 (N.M.

1928), in support of their argument that they have a right to the
public lands incident to their water right. The Walkers also cited
language from KRM  indicating that water used for certain domes-
tic purposes, including watering livestock, can be considered ap-
purtenant to land where the right to continue to use the water is
indispensable to the enjoyment of the land. KRM  (citing McNew,
269 P. at 62-63). In rejecting this argument, the court held that
neither McNew nor any other New Mexico authority supports the
proposition that ownership of a water right includes the right to
use land. 162 P.3d at 892. The court also cited cases from other
jurisdictions reaching the same conclusion. Id. (citing Hunter v.
United States, 388 F.2d 148, 153-54 (9th Cir. 1967); Cleary v.
Skiffich, 65 P. 59, 63 (Colo. 1901)). Moreover, the court held that
to the extent KRM  suggests that uses of water other than for irri-
gation purposes are appurtenant to land, the court corrected that
language and held that KRM should no longer be cited for the
proposition that water rights are appurtenant to land, except in the
case of irrigation. 162 P.3d at 894.

Finally, the court rejected the Walkers’ claim that to enjoy
their water right, the Walkers should be granted an implicit forage
right or easement to use the public lands. Citing New Mexico au-
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thority that limits the scope of an easement or right-of-way nar-
rowly according to the nature and purpose of the easement, the
court concluded that even if the Walkers have a statutory right-of-
way to move cattle to the water, such right does not include an
incidental right to allow the cattle to graze along the way. Id. at
895-96. While the decision may have very negative consequences
to the Walkers’ takings claim, the New Mexico Supreme Court has
more clearly defined the relationship between a water right and
the land upon which the water is applied to beneficial use.

ARIZONA
(Margaret R. Gallogly, Reporter)

ARIZONA LEGISLATION ASSISTS RURAL COM M UNITIES IN
M ANAGING SUBDIVISION WATER SUPPLIES

The Arizona legislature recently adopted changes to state law
that may assist rural Arizona communities in addressing concerns
about subdivision water management and supply. Senate Bill 1575
contains significant changes to the Arizona Adequate Water Supply
Program, applicable in the more rural areas of the state. The new
statute, effective September 19, 2007, grants to counties, cities, and
towns the authority to require proof of a 100-year adequate water
supply before land may be subdivided. The new statute amends
Ariz. Rev. Stat. §§ 9-463.01, 11-806.01, 32-2181, 32-2181.02,
32-2183, 32-2197.08, 45-108, and adds new §§ 33-406, 45-108.01,
45-108.02, and 45-108.03.

This legislation is based on a recommendation by the Arizona
Statewide Water Advisory Group (Advisory Group) established
by the Arizona Department of Water Resources (ADWR) in May
2006. A lengthy, severe drought combined with the rapid growth
of rural Arizona communities prompted ADWR to form the Ad-
visory Group. ADWR recognized that water resource problems
exist in rural Arizona that cannot be resolved under current stat-
utory authorities. Following lengthy discussions among stake-
holders, the Advisory Group issued a number of recommenda-
tions, including one that led to S.B. 1575.

For subdivision development purposes, Arizona has divided
the state into two categories. Portions of the state have been desig-
nated as Active Management Areas (AMAs) and are located in
those areas with historically-heavy groundwater pumping. The
Phoenix, Tucson, and Prescott metropolitan areas are located in
AMAs, as is the rapidly-growing corridor between Phoenix and
Tucson, known as the Pinal AMA. Most of the state, however, is
not within an AMA. These areas tend to be more rural in nature,
but they do include smaller Arizona cities such as Flagstaff, Yuma,
and Kingman.

Within the AMAs, a subdivision developer must prove that
there is a 100-year assured water supply for the subdivision. Un-
der Arizona law, subdivisions are created when property is di-
vided into six or more lots or parcels for purpose of sale or lease.
Proof of a 100-year assured water supply is required before the
subdivider can obtain final plat approval and obtain a subdivision

public report for the subdivision from the Arizona Department of
Real Estate.

Outside the AMAs, the process is similar with one very im-
portant difference. Developers of subdivisions must submit a
water adequacy study for approval by ADWR, indicating whether
or not there is a 100-year adequate water supply for the proposed
subdivision. Note that this 100-year “adequate” supply should not
be confused with the 100-year “assured” supply required in the
AMAs. If a developer outside the AMAs proves that there is a
100-year adequate water supply, ADWR will issue a water ade-
quacy report for the subdivision. The developer then proceeds to
plat the property and to obtain a subdivision public report. If the
developer cannot prove that there is a 100-year adequate water
supply for the subdivision, however, the developer may still plat
the subdivision and obtain a public report from the Arizona De-
partment of Real Estate. The developer must disclose in the public
report and other advertising that the developer could not prove the
existence of a 100-year adequate water supply. Thus, outside the
AMAs, subdivision may proceed without proof of an adequate
water supply, so long as the subdivider issues the appropriate
disclosures.

ADWR estimates that approximately 22% of the lots sub-
divided in rural Arizona under the Adequate Water Supply Pro-
gram have moved forward, even though the developer could not,
or did not, prove the existence of a 100-year adequate water sup-
ply to the subdivision. Prior to enactment of S.B. 1575, some
counties and cities required proof of a 100-year adequate water
supply as a condition to plat approval, although the legal authority
to impose such a requirement was questionable. The recent legis-
lation resolves this question of regulatory authority.

Senate Bill 1575 expressly grants to counties, cities, and towns
located outside the AMAs the authority to require developers to
prove the existence of a 100-year adequate water supply. In those
cases, the Arizona Department of Real Estate may not issue a
public report for such subdivisions unless the developer proves
the existence of a 100-year adequate water supply. In order for a
county to adopt this requirement, the County Board of Super-
visors’ vote must be unanimous, and the decision may not later be
revoked. A county’s decision to impose the 100-year adequate
water supply requirement is binding on all cities and towns lo-
cated within that county.

If the applicable county does not act, a city or town may
adopt an ordinance requiring proof of an adequate water supply
as a condition to plat approval. Unanimity by the city or town
council is not required, and the adopted ordinance may later be
rescinded. If a county, city, or town adopts a resolution or ordi-
nance, the Department of Real Estate will not issue a public report
for a subdivision within the county, city, or town without proof of
an adequate water supply. If neither the county, city, or town acts,
the current law stays in place—a subdivider can still proceed with
subdivision without proof of a 100-year adequate water supply so
long as the subdivision appropriately discloses that information to
buyers.

The statute provides a few exceptions to subdividers. The
100-year adequate water supply requirement will not apply to
subdivision plats already approved by the county, city, or town
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before the county, city, or town adopts the requirement. In addi-
tion, a county, city, or town may exempt a subdivision if the water
supply will be delivered by motor vehicle or train, and other con-
ditions are met. ADWR may exempt a subdivision if ADWR de-
termines that a substantial capital investment has been made in the
subdivision before the 100-year water adequacy requirement is
adopted by the county, city, or town. Substantial capital investment
means something other than the price of the land. ADWR may
also exempt a subdivision if ADWR determines that a water sup-
ply project for the subdivision is under construction and will be
completed within 20 years, and other conditions are met.

The authority granted under S.B. 1575 allows individual coun-
ties, cities, and towns to take better control of subdivision water
supplies in their jurisdictions and to take advantage of the strong
consumer protection function of the Adequate Water Supply Pro-
gram. However, implementation of S.B. 1575 will be piecemeal,
as each county, city, and town in rural Arizona will have to decide
whether it wishes to impose the 100-year adequate water supply
requirement on subdivisions within its jurisdiction. Potential sub-
dividers of land will need to investigate whether a county, city, or
town has adopted the 100-year adequate water supply requirement
or is likely to do so in the near future.

Where adopted, the requirement will make it more difficult
and expensive to subdivide in those areas of the state that do not
have proven supplies of groundwater. The potential subdivider
will have to pay the cost of hydrologic studies necessary to prove
the existence of the 100-year supply. Adoption of the 100-year
adequate water supply requirement may force some landowners
away from the subdivision process and lead them into splitting
their land into five or fewer lots or parcels. An unintended result
of imposing the 100-year adequate water supply requirement may
be more wildcat subdivisions. Both ADWR and the Arizona De-
partment of Real Estate will need to be vigilant to prevent this
result.

COLORADO
(William A. Paddock, Reporter)

M UTUAL DITCH COM PANY BYLAW  DOES NOT REQUIRE
SHAREHOLDERS TO PAY ATTORNEY FEES AND COURT COSTS
IN A CHANGE OF WATER RIGHTS PROCEEDING

Fort Lyon Canal Co. v. High Plains A & M, LLC, 167 P.3d
726 (Colo. 2007), involves an action for declaratory judgment
filed by the Fort Lyon Canal Company, a Colorado nonprofit cor-
poration operating as a mutual ditch company, against High Plains
A & M, LLC, and several other stockholders in the company. Fort
Lyon sought a judgment from the water court declaring that the
defendants were liable to the company for the legal and engineer-
ing expenses the company incurred in objecting to the change of
water right the defendants had previously applied for in the water
court.

In the earlier water court proceeding, see High Plains A & M,
LLC v. Southeastern Colorado Water Conservancy District, 120
P.3d 710 (Colo. 2005), High Plains and the other named stock-
holders sought to change the type, time, and place of use of water
rights represented by their shares in the company. Prior to filing
an application with the water court, High Plains presented its pro-
posed changes to the company’s board of directors, as required by
company bylaws. After a lengthy hearing, the board granted per-

mission for the requested changes, but subjected them to numer-
ous conditions that it considered necessary to protect the rights of
other stockholders. In its subsequent water court application for
a change of water right, High Plains challenged a number of the
conditions imposed by the board and the company entered the
water court proceedings as an objector. On a motion for summary
judgment, the water court dismissed the application as specula-
tive, without addressing the merits of the board’s conditions, and
that decision was affirmed on appeal.

Fort Lyon then filed its declaratory judgment action in which
it asserted that the company’s bylaws not only required any stock-
holder desiring a change of water right to first make a written re-
quest of the board and pay the board’s legal and engineering ex-
penses in evaluating that request, but also to pay any legal and
engineering expenses incurred by the board in defending its con-
ditions in a subsequent water court proceeding. Thus, the question
before the court was whether the company’s bylaws required pay-
ment of the company’s attorney fees and costs in the water court
proceeding. The court concluded that the plain language of the
company’s bylaws did not require payment of attorney fees and
costs in the water court proceeding.

The court began its analysis by describing the relationship
between a mutual ditch company and its shareholders. The court
stated that bylaws of a mutual ditch company, like the bylaws of
other corporations, are treated as provisions of a contract between
the corporation and its stockholders, and are enforced as such.
The court noted, however, that such enforcement is conditional,
and that any bylaw purporting to further condition or limit the
right to change a water right can only be given effect consistent
with allowing full scope to the jurisdiction of the water court (cit-
ing In re Water Rights of the Fort Lyon Canal Co., 762 P.2d 1375,
1379 (Colo. 1988), and Fort Lyon Canal Co. v. Catlin Canal Co.,
642 P.2d 501, 506 (Colo. 1982)).

The court also pointed out that the General Assembly had
already addressed the circumstances in which shareholders in a
mutual ditch company are entitled to seek attorney fees from other
shareholders seeking to change water rights out of the ditch. Colo.
Rev. Stat. § 37-92-304(3.5). The court, however, found it unneces-
sary to determine whether a mutual ditch company bylaw requir-
ing stockholders to bear the company’s legal expenses for opposing
their application for a change of water right, without regard to the
merits of the application or the opposition to it, would be con-
sistent with the water court’s statutory discretion under section
37-92-304(3.5) to award attorney fees, because the court deter-
mined that the company’s bylaws could not be read to require the
shareholders to pay such fees and costs. In reaching this conclu-
sion the court analyzed the plain language of the company’s by-
laws and held that the provision of the bylaws relied upon by the
company only imposed an obligation on the requesting stock-
holder to pay the legal and engineering expenses incurred by the
board of directors in evaluating the proposed change of water rights,
and not to pay additional expenses incurred by the company if it
chose to participate in subsequent water court proceedings.

COURT EXAM INES APPLICATION OF CLAIM  PRECLUSION
TO PLANS FOR AUGM ENTATION

Upper Eagle Regional Water Authority v. Simpson, 167 P.3d
729 (Colo. 2007), involved an application by the Upper Eagle Re-
gional Water Authority (Authority) for a plan for augmentation and
exchange for additional lands and water rights being added to its
service area. The Authority sought to incorporate the additional wa-
ter rights into its general plan for augmentation so that the water
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might be used throughout its entire service area. The Colorado
Water Conservation Board (CWCB) opposed the application. Cen-
tral to the factual dispute in this case is the method of determining
the amount and timing of depletions resulting from the use of wa-
ter in the Authority’s service area. When the Authority’s prede-
cessors first began obtaining plans for augmentation, the plans for
augmentation contained only projections of the amounts of de-
pletions that would result from the proposed water users. In the
early 1990s, the Authority’s engineer developed a table of deple-
tions that was used in subsequent plans for augmentation as a means
to quantify depletions for each member entity.

The depletion table is used to calculate the projected deple-
tion from out-of-priority diversions within each of the Authority’s
service areas in any given month. For the winter months the table
reflects depletions from in-house use only, and those figures that
were generally agreed upon by the parties in this litigation. For the
irrigation season, however, the table combines the in-house deple-
tion calculation for the specific entity with the decreed projected
depletions for outdoor irrigation use. The table therefore reflects
the predicted mix, upon reaching full build-out, but does not sep-
arately break out rates of depletion for in-house use from rates of
depletion for irrigation. Rather, the table represents the ratio of
depletions compared to monthly diversions for in-house use and
outdoor irrigation based upon projections made 20 years earlier.

The crux of the factual dispute was whether the use of the
depletion table was sufficient evidence of actual stream depletions
to determine the absence of injury from the plan for augmentation.
On this point the court determined that the Authority had presen-
ted a prima facie case of non-injury and the CWCB had failed to
present sufficient evidence to overcome the prima facie case, and
therefore upheld the ruling of the water court approving the appli-
cation. The court’s determination on this point, however, was not
without reservations:

While we affirm the water court’s ruling in this case, we
do so with significant reservations about the Authority’s
use of the projected depletions table, which was never
premised upon an actual mix of uses or actual depletion
rates but rather dated estimates of those figures. How-
ever, augmentation adjudications require such predic-
tions of future injury, which involve an inherent amount
of uncertainty, Willows Water Dist., 856 P.2d at 835-36,
and doing the best it could with what it had, the water
court correctly found that the Authority presented a prima
facie case of no injury and that the CWCB could muster
no evidence to contradict such a finding. Indeed, uncer-
tainties are not fatal to a plan for augmentation. Id. We
do suspect, though, that both the Authority and the CWCB
would have been better equipped to answer questions of
injury had the CWCB raised the issue of reliance on the
depletion table earlier in the litigation. More definite an-
swers to these questions may hinge on the water court’s
retained jurisdiction, which will operate as a test period
for the water court’s findings by allowing for reconsid-
eration of the depletion table if actual operation of the
plan results in injury. § 37-92-304(6); City of Aurora,
105 P.3d at 616.

167 P.3d at 736.
The Authority had also argued, in the alternative, that the

CWCB was barred by the doctrine of claim preclusion from chal-
lenging the Authority’s use of the depletion table in this case be-
cause the Authority had failed to raise this issue in an earlier case
in which the depletion table was used and in which the CWCB

was a party. W hile the water court had found it unnecessary to
reach this issue, the Colorado Supreme Court felt it necessary to
do so in order “to make clear that the water court may not sum-
marily discharge its obligation to engage in an injury determination
mandated by section 37-92-305(8) simply by invoking principles
of claim preclusion.” 167 P.3d at 736. On this point the Authority
argued that this case should be treated like the claims rejected in
Concerning Application for Water Rights of Midway Ranches Prop-
erty Owners’ Ass’n, 938 P.2d 515, 524 (Colo. 1997), in which the
opposers were barred from challenging in subsequent proceedings
the determinations of historical consumptive use made in a prior
proceeding. The court disagreed, pointing out that in Midway Ran-
ches the claim preclusion issue involved re-quantification of pre-
viously determined historical consumptive use, while here the
issue centered on the quantification of existing and future consump-
tive use within the Authority’s service area. The court observed
that “the table at issue here consists of dated estimates as to future
depletion rates and potential mix of uses—hardly the stuff upon
which to bar new information or data in later augmentation adjudi-
cations.” 167 P.3d at 737. The court went on to note that it was
“particularly concerned about [the Authority’s expert’s] testimony
that he did not independently attempt to ascertain actual irrigation
use because he felt bound by the table, which had been attached
to the previous decree in Case No. 98CW205.” Id.

The court went on to observe that its decision in Boulder &
White Rock Ditch & Reservoir Co. v. City of Boulder, 157 Colo.
197, 402 P.2d 71 (Colo. 1965) was a more apt analogy to the
circumstances of this case. In City of Boulder the objectors sought
to prohibit the City of Boulder from changing a point of diversion,
and Boulder argued that two prior changes in point of diversion
actions precluded the objectors from challenging the proposed
change. In that case the court held that consent to a prior change
of point of diversion does not bar challenge to a later application
for a change of point of diversion, as “the subject matter, though
similar, is not the same, and it is hard to conceive of such a case
where conditions, uses and even users would be exactly the same.”
402 P.2d at 74. The court in City of Boulder then concluded that
“each change of a point of diversion must necessarily rest upon
circumstances as they are found to exist at the time the change is
requested—thus res judicata cannot play a part in such proceed-
ings.” Id.

Based upon the analysis in City of Boulder, the court in this
case held:

Just as differences from one change of point of diversion
action to another render claim preclusion inappropriate,
so too do small differences between augmentation plans
prevent operation of claim preclusion. Because each aug-
mentation plan must uniquely account for the structures,
diversions, beneficial uses, timing and amount of deple-
tions to be replaced, along with how and when the re-
placement water will be supplied, and how the augmen-
tation plan will be operated, it is difficult to imagine two
augmentation plans for which conditions would be exactly
the same. Indeed, the augmentation plan before us in-
volves different water rights, structures, and augmenta-
tion sources than those called for in previous augmenta-
tion decrees for the Authority’s service areas, and thus no
identity of claim or cause of action exists between prior
augmentations and the present case. As each augmenta-
tion case, like each change case, must rest on circum-
stances as they are found to exist at the time that change
is requested, res judicata cannot preclude consideration
of the individual circumstances of each plan.
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167 P.3d at 737.
Thus, while the court affirmed the decision of the water court,

it did so in a manner that makes clear that the Authority’s plan for
augmentation is not immune from further judicial review under
the water court’s retained jurisdiction.

WATER COURT RULES THAT COAL BED M ETHANE
PRODUCTION WELLS IN TRIBUTARY AQUIFERS
ARE REQUIRED TO HAVE WELL PERM ITS ISSUED
BY THE STATE ENGINEER

In Vance v. Simpson, No. 05CW063, Colorado District Court
for Water Division 7 (2007), Water Judge Gregory G. Lyman de-
termined that the state engineer must require well permits and
augmentation plans when groundwater that is hydraulically con-
nected to or tributary to surface streams is diverted in the course
of coal bed methane production and entered an order granting sum-
mary judgment in favor of the plaintiffs.

This case arose in southwestern Colorado in an area known
as the San Juan Basin, an area rich in coal deposits, where there
is existing large-scale coal bed methane production, and increased
coal bed methane production is planned. The plaintiffs in the case
owned water rights that they alleged would be injured by the pro-
duction of groundwater in the course of coal bed methane produc-
tion. The defendants in the case were the Colorado state engineer
and the Division Engineer for Water Division No. 7. BP America
Production Company intervened as a defendant.

The coal bed methane production at issue here requires the
removal of groundwater from the coal seams in order to reduce hy-
drostatic pressure and allow the methane to be released from the
coal beds. The groundwater produced in this process is re-injected
into a formation underlying the coal seams from which the water
is produced. The issues in the case were whether the Colorado Oil
and Gas Conservation Commission had exclusive jurisdiction over
coal bed methane production wells and, if not, whether the coal bed
methane production wells constituted water wells within the juris-
diction of the state engineer.

The water judge first compared the statutory jurisdiction
of the Colorado Oil and Gas Conservation Commission under the
Oil and Gas Conservation Act, Colo. Rev. Stat. §§ 34-60-101 to
-126, and the authority of the state engineer under the applicable
provisions of the Water Rights Determination and Administration
Act of 1969, Colo. Rev. Stat. §§ 37-92-101 to -602, and the 1965
Groundwater Management Act, Colo. Rev. Stat. §§ 37-90-101 to
-104 (the 1965 Act). Based on this review, the court concluded
that the absence of an exemption for oil and gas wells in the 1965
Act demonstrated the legislative intent that water well permits
should be required for wells used for coal bed dewatering in the
course of methane production.

The defendants argued that the coal bed methane dewatering
wells did not constitute water wells within the meaning of the 1965
Act, and that the water being produced was a “waste” product not
being applied to a beneficial use. The court rejected both of these
arguments, finding that the wells involved were constructed with
the purpose and effect of diverting groundwater, and that the di-
version of the groundwater was a beneficial use. The beneficial
use made of the groundwater is the release of methane from the
coal seams. Having concluded that the wells fell within the statu-
tory jurisdiction of the state engineer, the court ordered that the
wells must have well permits from the state engineer before they
can lawfully operate. This decision is now on appeal to the Colo-
rado Supreme Court.

WATER COURT RULES THAT PROTESTORS ARE LIABLE
FOR COSTS WHEN OPPOSING GROUNDW ATER REGULATIONS
IN JUDICIAL PROCEEDING UNDER COLO . REV. STAT.
§  37-92-501

In June 2004 the state engineer promulgated Rules Governing
New Withdrawals of Ground Water in Water Division 3 Affecting
the Rate or Direction of Movement of Water in the Confined Aqui-
fer System (Rules). Several entities filed statements of opposition
to the Rules in accordance with Colo. Rev. Stat. § 37-92-501(3)(a),
some of which supported the Rules and the position of the state
engineer. A six-week trial was held to resolve the challenges to the
Rules. In November 2006 the water court issued its Findings of
Fact, Conclusions of Law, Judgment and Decree, in which it denied
the protests, and upheld the Rules against the challenges of the
Protestors. See http://www.courts.state.co.us/supct/watercourts/
wat-div3/casesofinterest/04CW24/04cw24.htm.

The state engineer and the parties supporting the state engi-
neer (Proponents) subsequently filed bills of costs seeking to re-
cover their costs from the Protesters. They argued that Colo. R.
Civ. P. 54(d) and 121, § 1-22, apply to the proceeding and enti-
tled them to an award of costs. In reliance on Fort Morgan Reser-
voir & Irrigation Co. v. Groundwater Appropriators of the South
Platte River Basin, Inc., 85 P.3d 536, 540-41 (Colo. 2004), and
the Uniform Local Rules for all State Water Court Divisions, the
water judge ruled that the provisions for costs in Colo. R. Civ. P.
54(d) applied to this proceeding and that the Proponents were
entitled to an award of costs. Concerning the Rules Governing
New Withdrawals of Ground Water in Water Division 3 Affecting
the Rate or Direction of Movement of Water in the Confined Aqui-
fer System, No. 04CW24, Colorado District Court for Water Divi-
sion 3 (2007).

The Protestors argued that the proceeding was a quasi-legis-
lative rulemaking rather than an adjudication, and because there
is no provision for the award of costs in an administrative rule-
making, the Proponents were not entitled to an award of costs.
The court viewed this as a question of whether the proceedings
were seen as a part of an administrative rulemaking or as litigation
over the validity of the Rules. The court found that the plain lan-
guage of the statutes supported the Proponents’ argument that the
General Assembly intended that the proceedings not be governed
by the Colorado Administrative Procedure Act and that the pro-
ceedings before the water court for the adoption of rules are to be
treated like a contested adjudication. The water judge concluded
that the Colorado Administrative Procedure Act did not apply to
this proceeding, that the water court was not an agency within the
meaning of that act, and that the proceedings before the court were
not quasi-legislative. Thus, the court concluded that the Protesters’
argument that the lawsuit involved a quasi-legislative rulemaking
rather than litigation was inconsistent with that statutory frame-
work and existing case law.

The water judge acknowledged that the Protesters had ad-
vanced a number of policy reasons why this type of proceeding
should not include the imposition of costs against those who con-
test or comment on the proposed rules. The Protesters pointed out
that there is no statutorily defined method to participate in the rule-
making process of the state engineer except by filing a protest
with the water court after the rules are published. The Protesters
then argued that if parties are allowed to obtain costs in a trial on
protests to the rules, potential protesters will have to balance the
substantial risk of costs with their desire to participate in the proc-
ess. They also argued that allowing costs to be awarded, espe-
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cially when costs can run to several hundred thousand dollars, will
discourage protests to rules promulgated by the state engineer.

While the water judge was not unsympathetic to the Pro-
testors’ policy arguments, he pointed out that the policy arguments
are matters for the General Assembly to consider, and that the wa-
ter court could not rewrite the plain language of the statutes. The
water judge also found that the state engineer and the other Pro-
ponents were prevailing parties on significant issues in the litiga-
tion and therefore were entitled to an award of costs. The water
judge therefore directed that further proceedings be held to deter-
mine the reasonableness of the costs claimed by the Proponents.

OREGON
(Jennie L. Bricker, Reporter)

OREGON COURT OF APPEALS DECIDES OW NERSHIP ISSUE

On July 11, 2007, the Oregon Court of Appeals decided Fort
Vannoy Irrigation District v. Water Resources Commission, 214
Or. App. 88, 162 P.3d 1066 (Or. 2007), reversing the Oregon Water
Resources Commission (the Commission) on the issue of who is
the “holder” of a water right for purposes of a transfer application
under section 540.510 of the Oregon Revised Statutes. The trans-
fer application was filed by Ken-Wal Farms and involved five
water rights certificates, two of which were issued in the name of
the Fort Vannoy Irrigation District but were appurtenant to Ken-
Wal’s land. Ken-Wal sought to consolidate seven points of diver-
sion into two, which would both be outside the irrigation district’s
control. The irrigation district protested the application.

Following a contested case hearing, the Commission rejected
the irrigation district’s challenge to the transfer, concluding that
the “holder” of a water right is the owner of the land to which
the right is appurtenant, and that the irrigation district had no stat-
utory right to object to the transfer. The court of appeals decided,
however, that as a matter of statutory interpretation a water right
“holder” is the person or entity named on the water right certifi-
cate. Thus, for the two water rights held by Fort Vannoy Irrigation
District, the district, rather than the property owner, had standing
to file a transfer application.

WATER-RELATED BILLS ENACTED BY THE 2007
LEGISLATIVE ASSEM BLY

Oregon legislators passed several bills in the 2007 session
that made relatively minor changes to water law statutes. Three
bills have extended temporary statutory provisions. First, House
Bill 2097 repeals a January 2, 2008, sunset provision in Or. Rev.
Stat. § 537.348, making split-season leasing for instream use a per-
manent option for water rights holders. Split-season leases allow
an irrigation water right to be used alternately for irrigation and for
instream use, during the same season. Second, certain irrigation
districts participate in a pilot project that permits them to make
annual place-of-use changes within their district boundaries with-
out filing a temporary transfer application. Senate Bill 89 extends
that pilot project by an additional two years, through June 30, 2010.
Third, under Senate Bill 88, a continuing education program is now
a permanent requirement for licensed well constructors in Oregon.

Two bills also adjusted statutorily established fees required
by the Oregon Water Resources Department (the Department). Ef-
fective June 1, 2007, House Bill 2101 increased fees associated
with permit applications for new appropriations and storage.

Conversely, House Bill 2099, which takes effect January 1, 2008,
allows the Department to refund all or a portion of the fee paid by
a water right holder to protest cancellation of the water right under
Or. Rev. Stat. § 540.641, provided that the holder has succeeded
in rebutting the claim of forfeiture.

NEW  LEGISLATION AND ADM INISTRATIVE RULES
FOR WAVE ENERGY FACILITIES

The 2007 legislative session also passed House Bill 2925,
creating a licensing exemption for small wave energy facilities lo-
cated within Oregon’s Territorial Sea. Effective May 30, 2007, no
water right permit is required for a wave energy project that does
not exceed five megawatts and that does not require a license from
the Federal Energy Regulatory Commission. Wave, or tidal, energy
projects employ specialized buoys, turbines, and other technol-
ogies to capture the power of waves and tides and convert it into
electricity. The Oregon Department of State Lands, which manages
the state-owned submerged and submersible lands within the Ter-
ritorial Sea, has drafted new administrative rules to govern place-
ment of ocean energy equipment on state lands. Those rules were
approved by the State Land Board in October and will take effect
December 1, 2007.

TEXAS
(Bruce Wasinger, Reporter)

TEXAS SUPREM E COURT TO REVIEW  DECISION UPHOLDING
COUNTY WATER RESTRICTIONS

In Guitar Holding Company, L.P. v. Hudspeth County Un-
derground Water Conservation District No. 1, No. 06-0904 (Tex.
2006), the Texas Supreme Court granted Guitar’s Petition for Re-
view on June 29, 2007. The case is scheduled for oral argument be-
fore the court on December 5, 2007. Guitar is seeking to overturn
the Eighth Court of Appeals’ decision holding in favor of Hudspeth
County on several issues relating to Guitar’s ability to produce
and transfer groundwater out of Hudspeth County’s district bound-
aries.

The Eighth Court of Appeals, El Paso, in Guitar Holding Com-
pany, L.P. v. Hudspeth County Underground Water Conservation
District No. 1, 209 S.W.3d 172 (Tex. App.—El Paso 2006) held
that (1) the Hudspeth County Underground Water Conservation
District No. 1 did not exceed its authority by designating a spe-
cific historic period that was to be protected when Hudspeth County
allocated production limitations based on landowners’ historic
groundwater use; (2) the Texas Water Code authorized Hudspeth
County to link the issuance of a permit to transfer groundwater out
of the district to a landowner’s production limits; (3) Hudspeth
County rules that linked a non-historic user’s permit to transfer
groundwater to its production limits did not violate the Texas
Water Code; (4) Hudspeth County rules that allowed farmers who
irrigated their land during the historic period to transfer more wa-
ter out of the district than Guitar Holding Company, L.P. did not
violate Guitar’s equal protection rights; and (5) Hudspeth County
did not violate Guitar’s vested rights by considering Guitar’s ap-
plications under Hudspeth County’s new rules.

Background. The Bone Spring-Victorio Peak Aquifer (the
Aquifer) produces groundwater for a region in west Texas in north-
east Hudspeth County. In the 1950s, the Hudspeth County Under-
ground Water Conservation District No. 1 was created to conserve
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and protect the Aquifer. Over the past 50 years, the groundwater
levels have shown a downward trend. Over the years, Hudspeth
County adopted various rules and management plans to address
the declining groundwater levels.

The Guitar family has owned thousands of acres in Hudspeth
County since the 1920s. Between the 1940s and 1960s many parts
of the Guitar family lands were irrigated, but since that time had
been used primarily for cattle ranching. Today the Guitar family
holdings total over 38,000 acres, all of which are situated within
the boundaries of the Hudspeth County groundwater district.

On May 14, 2002, Guitar filed applications pursuant to Hud-
speth County’s then-effective 1990 rules, for validation certifi-
cates for 15 existing wells (validation permits take into account
any groundwater use during the period January 1, 1992 to May 31,
2002), drilling permits for 52 new water wells, and a permit to trans-
fer the water outside Hudspeth County’s district boundaries.

Hudspeth County processed the applications under rules that
were adopted by the district and became effective on May 31,
2002 (2002 Rules). As a result of processing Guitar’s applications
under the 2002 Rules instead of the 1990 rules, Hudspeth County
found that Guitar had only irrigated a small number of acres and
therefore was entitled to only 174-232 acre-feet of groundwater,
depending upon the Aquifer levels. Using the same 2002 Rules,
Hudspeth County held that other farming entities with a greater
number of irrigated acres during the historical period got substan-
tially more rights to groundwater than Guitar, even though their
surface ownership was small compared to Guitar’s.

Guitar filed several lawsuits in Hudspeth County State Dis-
trict Court challenging the 2002 Rules, the limitations on its vali-
dation permits, and the more generous findings for other farming
families. The state district court ruled in favor of Hudspeth County
on all substantive points, and Guitar appealed to the Eighth Court
of Appeals.

Discussion. On appeal, Guitar alleged that Hudspeth County
exceeded its statutory authority under Chapter 36 of the Texas Wa-
ter Code by adopting the specific historic use period selected by
Hudspeth County for protection. Guitar also challenged Hudspeth
County’s transfer rules. Specifically, Guitar argued that Hudspeth
County’s rules allowed permits obtained to protect existing and
historic use to be transferred to an entirely new use without com-
plying with the permit rules for all other new uses. Guitar also ar-
gued that Hudspeth County violated section 245.002 of the Texas
Local Government Code by failing to apply the rules in effect at
the time Guitar filed its permit applications and that Hudspeth
County’s rules violated the equal protection provisions of the U.S.
Constitution. The court dismissed Guitar’s claims that the “his-
toric use period” established by Hudspeth County as the 10 ½ years
prior to adoption of the rules was arbitrary and capricious. The
court also dismissed Guitar’s claim under Chapter 245 of the Lo-
cal Government Code that Hudspeth County was bound to con-
sider Guitar’s permit applications under the rules in place at the
time of the applications. The court concluded that: “Chapter 36

supersedes Chapter 245 and controls over the District’s appli-
cation of its 2002 rules in determining Guitar L.P.’s pending per-
mit applications.” 209 S.W.3d at 192. The court cited the tradi-
tional statutory construction rule that the more specific statute
controls over the more general.

Guitar argued that section 36.113(e) of the Texas Water Code
prohibited Hudspeth County from establishing more restrictive
permit conditions for all non-historic users, as compared with his-
toric users, when any landowner attempted to obtain permission
to transfer use of the water from the land in question. Even though
no landowner had ever transferred water outside Hudspeth County’s
district boundaries, the court found that fact did not make all trans-
fer permit applications “subsequent new permit applications” un-
der Hudspeth County’s permitting system. The court stated:

We conclude, however, that Section 36.113(e) is not ap-
plicable in this case. When read in context of the other
provisions within Section 36.113, it is readily apparent
that Subsection (e) merely functions as a protective meas-
ure, by which the Legislature had granted groundwater
districts express authority to alter its [sic] permitting sys-
tems to impose “more,” that is, additional, restrictive per-
mit conditions on new permit applications and increased
use by historic users, subject to certain qualifications lis-
ted in Subsection (e)(1)-(3) if future circumstances arise
that warrant adjustments.

209 S.W.3d at 186. In addressing Guitar’s equal protection claims,
the court emphasized the Conservation Amendment to the Texas
Constitution, the regional water plan, and the local groundwater
management plan. Hudspeth County was committed to balancing
groundwater withdrawals and recharge and to protecting historical
and existing uses. The court held that these were legitimate gov-
ernmental purposes that would lead to the protection of the Aqui-
fer. Giving more water to those who had produced water during
Hudspeth County’s historical period was reasonably related to
achieving those governmental purposes.

Issues that may be addressed by the Texas Supreme Court
include:

(1) Can historic use protection be extended to an entirely
new use?

(2) Did Hudspeth County have the authority to set a cap on
production?

(3) Was the historic use period (10 ½ years) established by
Hudspeth County arbitrary and capricious?

(4) Did Chapter 245 of the Local Government Code require
Hudspeth County to consider the Guitar family’s applica-
tions under the old 1990 Rules instead of the 2002 Rules?

(5) Do Hudspeth County’s rules which prevent the Guitar
family from producing groundwater for commercial use
constitute a taking of the family’s real property right to
produce groundwater?
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SECRETARY OF THE INTERIOR
ISSUES GUIDELINES FOR

COLORADO RIVER OPERATIONS
(George A. Gould, Editor)

On December 13, 2007, the Secretary of the Interior issued
interim guidelines addressing shortages in the Lower Colorado
River Basin and related matters. Secretary of the Interior, Record
of Decision—Colorado River Interim Guidelines for Lower Basin
Shortages and the Coordinated Operations for Lake Powell and
Lake Mead, available at http://www.usbr.gov/lc/region/programs/
strategies/RecordofDecision.pdf. Specifically, the guidelines ad-
dress the coordinated operation of Lake Powell and Lake Mead,
adopt shortage guidelines for the Lower Basin, modify surplus
guidelines for the Lower Basin, and recognize “intentionally cre-
ated surplus.” The guidelines are based on a proposal advanced by
the states of the Colorado River Basin in 2007. While competition
and conflict regarding use of the water of the Colorado River go
back 100 years, these guidelines are a response to a continuing
drought which began in 2000 and to increased demand for water,
particularly in the Lower Basin.

Coordinated Operation of Lake Powell and Lake Mead.
A little background is helpful to understand this matter. In simple
terms, the “law of the river” divides Colorado River water users into
three groups: Mexico, which is allocated 1.5 million acre-feet (maf)
annually, the Lower Division States (Arizona, California, and Ne-
vada), which are allocated 7.5 maf (for some purposes, 8.5 maf)
annually, and the Upper Division States (Colorado, New Mexico,
Utah, and Wyoming), which are allocated 7.5 maf annually. Es-
sentially, Mexico has a first priority, with both Divisions equally
sharing the responsibility for meeting this obligation. Because
article III(d) of the Colorado River Compact, 70 Cong. Rec. 324
(1928), requires the Upper Division to deliver 75 maf during every
consecutive 10-year period, effectively, the Lower Division has
a second priority and the Upper Division has the most junior pri-
ority.

Development of the Colorado River is dominated by federal
reservoirs and facilities which provide for storage of approxi-
mately 60 maf, roughly four times the annual flow of the Colo-
rado. The existence of these facilities effectively makes the Secre-
tary of the Interior the water manager for the Lower Basin. The
two major federal reservoirs, Lake Powell, located in the Upper
Basin, and Lake Mead, located in the Lower Basin, have approxi-
mate capacities of 24 maf and 26 maf, respectively. Lake Mead
essentially serves as a water supply reservoir for the Lower Divi-
sion. Lake Powell’s primary water supply purpose is to provide

continued on page 2

FEDERAL COURT FINDS STATE COURT
APPROPRIATE FORUM FOR REVIEW

OF STATE ENGINEER DECISIONS

(Ward Wagstaff, Utah Reporter)

In Roosevelt City v. Olds, No. 2:07CV443TC (D. Utah Jan. 8,
2008), the U.S. District Court for the District of Utah held that
de novo review of a State Engineer’s decision should be heard in
state court, not federal court.

In Utah, the State Engineer’s administrative proceedings are
informal adjudicative proceedings governed by the Utah Admin-
istrative Procedures Act (UAPA), Utah Code Ann. §§ 63-46b-1
through -23, and the water right appropriation statutes, Utah Code
Ann. §§ 73-3-1 through -29. Under these statutes, an application
to change a point of diversion for a water right must be advertised
in the area where the water is diverted, and interested persons
have the opportunity to file a protest to the application. The State
Engineer may hold a hearing to address the merits of the appli-
cation, then issues a decision rejecting or granting the application.
Any party to the administrative proceeding that is aggrieved by
the decision can file a complaint in state district court for de novo
review of the State Engineer’s decision. The plaintiff must join all
the parties to the administrative proceeding, although there is no
requirement that all parties must actively participate in the de
novo review. See Utah Code Ann. § 63-46b-14. The State Engi-
neer, however, must be a party to any judicial review of his de-
cisions. See id. § 73-3-14(2).

Roosevelt City filed a change application to add additional
wells as points of diversion for a water right for its municipal
water supply. For some time, the existing wells have not produced
as much water as the water right originally allowed, and the pro-
posed wells would divert water from a different area. Approxi-
mately 90 persons filed protests to Roosevelt City’s application,
including the U.S. Bureau of Indian Affairs (BIA) and the Ute
Indian Tribe. The State Engineer rejected the change application
on grounds that, with the additional points of diversion, Roosevelt
City would withdraw more water than it had historically with-
drawn, which would be an enlargement of the water right.

Roosevelt City filed a complaint in state district court seeking
de novo review of the State Engineer’s decision and joined all the
parties to the administrative proceeding, including the BIA and
the Ute Tribe. The BIA and the Ute Tribe removed the action to
federal district court, then filed separate motions to dismiss for
lack of jurisdiction, alleging they were indispensable parties for
whom sovereign immunity had not been waived. The State En-

continued on page 3
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COLORADO RIVER OPERATIONS
(continued from page 1)

storage to satisfy the Upper Division’s water delivery obligations
to the Lower Division and Mexico without unduly disrupting the
use of water allocated to the Upper Basin. It is in the Lower Di-
vision’s interest to maximize storage in Lake Mead (and thus to
maximize releases from Lake Powell) to reduce the possibility of
shortages and increase the possibility of surplus, while it is in the
Upper Division’s interest to maximize storage in Lake Powell to
minimize the possibility that water use in the Upper Basin will have
to be curtailed to meet delivery obligations.

Section 602(a) of the Colorado River Basin Project Act of
1968, Pub. L. No. 90-537, § 602, 82 Stat. 885 (1968) (codified at
43 U.S.C. § 1552) (CRBPA), addresses the conflicting interests of
the Upper and Lower Divisions regarding the operation of Lake
Powell by establishing priorities for the storage and releases of
water in Lake Powell. Under these priorities, “equalization re-
leases”—releases from Lake Powell in excess of amounts required
to meet present Lower Basin and Mexican obligations—can only
be made if such water is not reasonably necessary to assure that
future deliveries required by these obligations can be made with-
out impairing allowed consumptive use in the Upper Basin (up to
7.5 maf). Effectively, this means that equalization releases can be
made from Lake Powell only when the water in storage exceeds
some minimum amount necessary to give the Upper Basin reason-
able protection from future shortages. In 2004, the Secretary of
the Interior set the minimum storage elevation at 3630 feet above
sea level, which equates to approximately 14.85 maf of storage.
Department of the Interior, Bureau of Reclamation, Notice of
Adoption of an Interim 602(a) Storage Guideline for Management
of the Colorado River, 69 Fed. Reg. 28,945 (May 19, 2004). In
years in which Lake Powell is below 3630 feet above sea level,
the Secretary’s operating criteria established an objective of mini-
mum releases of 8.23 maf, an amount (with tributary inflows be-
tween Lake Powell and Lee Ferry, the division point between the
Upper and Lower Basins) equal to one-half of the Mexican obli-
gation plus 7.5 maf for use by the Lower Division.

The 2007 coordinated operation guidelines call for greater
storage before making equalization releases, starting at 3636 feet
in 2008 and increasing annually to 3666 feet by 2026. In years in
which equalization releases are not allowed, the guidelines pro-
vide for releases between 7.0 and 9.5 maf, based on the relative
levels of Lake Mead and Lake Powell. According to the Bureau
of Reclamation, the probability of releases below 8.23 maf, the
previous objective, between 2008 and 2026 is about 10%. Record
of Decision—Colorado River Interim Guidelines. The primary
result of this change is to reduce the risk that a long-term drought
will require the curtailment of use in the Upper Division to meet
the obligation to the Lower Division.

Lower Basin Shortage Guidelines. Under the law of the river
(here principally the decision in Arizona v. California, 373 U.S.
546 (1963) as modified by CRBPA, supra) 4.4 maf is allocated to
California, 2.8 maf to Arizona, and .3 maf to Nevada, totaling 7.5
maf. If less water is available, the shortage falls primarily on di-
versions to the Central Arizona Project. The 2007 guidelines, for
the first time, provide definitive criteria for a determination by the
Secretary of the Interior that a shortage exists. Specifically, the
guidelines provide for determinations of shortages of 333,000,
417,000 and 500,000 acre-feet, corresponding to water elevations
of 1075, 1050, and 1025 feet above sea level. If levels fall below
1000 feet, the Secretary is to consult with the seven basin states

regarding further measures. In addition, the proposal of the basin
states, on which the guidelines are based, urges the Secretary to
reduce deliveries to Mexico, pursuant to provisions authorizing
such reductions in the treaty with Mexico. Treaty Respecting the
Utilization of the Colorado and Tijuana Rivers and of the Rio
Grande, art. 10(b), Feb. 3, 1944, 59 Stat. 1219. The Record of De-
cision indicates that discussions with Mexico regarding this pro-
posal are contemplated.

Modification of Surplus Guidelines. Although California
has a firm allocation of 4.4 maf, for years the state has consumed
much more Colorado River water, averaging about 5.2 maf in the
recent past. Until 1989, this was legally permitted because the
other Lower Division states were not using all of their allocations.
After 1989, excess deliveries were permitted pursuant to an an-
nual secretarial determination that a “surplus” existed in the Lower
Basin. In 2001, under pressure from the other basin states, con-
cerned that the excess deliveries could result in future shortages,
the Secretary, for the first time, adopted criteria for surplus deter-
minations, based on water levels in Lake Mead. Interim Surplus
Guidelines, 66 Fed. Reg. 7772 (Jan. 25, 2001). In addition to reg-
ularizing surplus declarations, the 2001 guidelines, which were to
last until 2016, were intended to gradually wean California off
surplus deliveries. The Secretary temporarily suspended the guide-
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lines in 2002 because California did not make adequate progress
toward reducing its use of surplus water as required by the guide-
lines. Thereafter, declining water levels in Lake Mead resulting
from the present drought have prevented surplus determinations
under the interim guidelines. The 2007 guidelines reduce surplus
deliveries, increasing water held in storage in Lake Mead and, con-
sequently, reducing the risk of future shortages. The 2007 guide-
lines also extend their lifetime to 2026, increasing the possibility
of surplus deliveries to Lower Basin states if the current drought
ends.

Intentionally Created Surplus. Intentionally created surplus
refers to water that a water delivery contractor makes available
through measures, such as conservation, efficiency improvements,
and augmentation, specified in the guidelines. Under the 2007
guidelines, intentionally created surplus can be stored in Lake
Mead for future use. Previously, water in Lake Mead, no matter
what the source, was subject to the allocation scheme provided by
the law of the river, meaning that a contractor that made addi-
tional water available through conservation measures or similar
efforts could, at best, expect to receive only a fraction of such
water. The 2007 guidelines give a contractor making such water
available complete use of the water, subject to a 5% reduction and
evaporation loss reductions in some cases. Implementation of this
provision required a waiver by the Lower Division states and cer-
tain contractors of their rights under the law of the river. Recogni-
tion of rights to intentionally created surplus should help to reduce
future strains on Colorado River water by providing greater flexi-
bility and creating incentives to undertake augmentation and con-
servation measures.

The new guidelines do not resolve all conflicts over the Colo-
rado River. Indeed, conflict and competition may increase as de-
mand increases. Additional strains may result from reduced flows
if projections associated with climate change prove to be true.
Nevertheless, the guidelines appear to be a constructive develop-
ment and illustrate the benefits of cooperation.

STATE COURT APPROPRIATE FORUM
(continued from page 1)

gineer moved to remand the case to state court, and Roosevelt
City joined the State Engineer’s motion.

The BIA and the Ute Tribe argued that removal to federal
court was proper based on 28 U.S.C. § 1442. That statute allows
for removal to federal court of any lawsuit against “[t]he United
States or any agency thereof or any officer . . . or any agency
thereof, sued in an official capacity for any act under color of such
office. . . .” 28 U.S.C. § 1442(a)(1). The BIA and the Ute Tribe
contended that the complaint seeking de novo review was a law-
suit against the United States or an agency thereof, and that re-
moval was therefore proper.

The State Engineer argued that joining the BIA and the Ute
Tribe does not fall within the scope of section 1442 because it
does not allege wrongdoing by any agency or officer of any agen-
cy. The United States, acting through its agencies, has the oppor-
tunity to be heard in the de novo review, but its water rights are

protected regardless of whether it participates. The State Engineer
also argued that removal of de novo review of state administrative
proceedings to federal court violates Utah’s Eleventh Amendment
immunity to suit in federal court.

The court agreed with the State Engineer. The court was per-
suaded by two cases: Mayberry v. Peninsula Psychiatric Hospitals,
Inc., 470 F. Supp. 1268 (Tenn. 1979), and Sheda v. U.S. Depart-
ment of the Treasury, 196 F. Supp. 2d 743 (N.D. Ill. 2002). In
Mayberry, the court held that “the rationale or purpose of [section]
1442 is to protect federal officers and federal agencies against
actions brought which threaten[] personal liabilities or penalties.”
Mayberry, 470 F. Supp. at 1269 (quoting Wilhelm v. U.S. Depart-
ment of Air Force, Accounting and Finance Center, 418 F. Supp.
162, 165 (S.D. Tex. 1976). In Sheda, in which the United States
was joined because it benefitted from a trust, the court held that
removal to federal court was improper because “[t]here is no alle-
gation of any wrongdoing on the part of the Bureau [of the Public
Debt], and no claim or defense arises from the Bureau’s perform-
ance of its federal responsibilities.” Sheda, 196 F. Supp. 2d at
746.

The Utah federal district court held that the complaint seek-
ing de novo review did not allege any wrongful acts by the United
States, its agencies, or any officials. “Whether that is considered
as failing the requirement that the suit be against the United States
or as failing the requirement that the suit be for an act under the
color of federal office, the dual failings blend into one.” Roosevelt
City v. Olds, No. 2:07CV443TC (D. Utah Jan. 8, 2008) (order re-
manding case to state district court). The court noted that the BIA
and the Ute Tribe were not required to participate in the de novo
review to protect their water rights, because the de novo review
does not affect the priority of their water rights, and any prior
appropriator, including the BIA and the Ute Tribe, has the right
to bring a private action to protect its water rights from inter-
ference. The court therefore remanded the case back to the state
district court.

Historically, in Utah, the United States has participated in de
novo review of State Engineer decisions in state court. See, e.g.,
Provo City v. Hansen, 601 P.2d 141 (Utah 1979). In recent years,
the United States, sensitive to its sovereign immunity, has been
reluctant to appear in state court as a defendant. Instead of ac-
tively participating in de novo review actions, it has entered a
special appearance seeking voluntary dismissal as a party defen-
dant, thus allowing the de novo review to proceed in state court.
More recently, however, the United States has on a few occasions
removed the de novo review of a State Engineer decision to fed-
eral court, then sought dismissal for lack of jurisdiction because
of an alleged lack of waiver of sovereign immunity. Roosevelt
City is the first direct ruling in Utah on whether it is proper to
remove de novo review of State Engineer decisions to federal
court.

While this decision does not resolve all the issues related to
sovereign immunity for review of state administrative proceed-
ings, it does establish that state court is the proper forum for de
novo review of State Engineer decisions in Utah. The United
States perceives its participation in state court proceedings as a
compromise of its sovereign immunity, while the state views its
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participation in federal court as a compromise of its Eleventh
Amendment immunity. The approach advocated by the United
States, however, would deprive parties such as Roosevelt City of
the opportunity for judicial review of State Engineer decisions. A
case such as Roosevelt City raises interesting questions of Utah
water law; the U.S. district court decision paves the way for those
questions to be addressed in state court.

ARIZONA
(Margaret R. Gallogly, Reporter)

ARIZONA SPECIAL M ASTER FILES REPORT ON ISSUE
OF FEDERAL RESERVED WATER RIGHTS FOR ARIZONA
STATE TRUST LANDS

The Special Master in the Arizona General Stream Adjudica-
tions recently issued a report concerning whether federal reserved
water rights exist for State Trust Lands in Arizona. In the report,
the Special Master recommended that the Adjudication Court
deny a motion for partial summary judgment filed by the State of
Arizona asserting that State Trust Lands are entitled to federal
reserved water rights. The Special Master also recommended that
the Adjudication Court grant motions for summary judgment,
filed by a number of other parties to the General Stream Ad-
judications, taking the position that federal reserved water rights
do not exist for State Trust Lands. Report of the Special Master;
Motion for Adoption of Report; and Notice of Deadline for Filing
Objections to the Report, Contested Case Nos. W1-104 and CV
6417-100 (Sept. 28, 2007) (the Special Master’s Report), avail-
able at http://www.superiorcourt.maricopa.gov/Superiorcourt/
Adjudications by clicking on the What’s New tab. The Special
Master’s Report contains a number of conclusions of fact, con-
clusions of law, and recommendations for consideration by the
Adjudication Court. After completion of the objection and hearing
process, the Adjudication Court will issue its decision whether or
not it will adopt the recommendations found in the Special Mas-
ter’s Report.

As explained in great detail in the Special Master’s Report,
State Trust Lands were ceded from the federal government to the
State of Arizona under several different federal laws. Generally
speaking, the State Trust Lands fall into three categories. The State
automatically received title to four sections of land within each
township (Sections 2, 16, 32, and 36) upon the completion of land
surveys for those townships for the support of Arizona schools
(the school sections). If certain school sections were not available
at the time of survey completion, the state had the right to select
an equal amount of acreage from other federal lands in substitu-
tion (the indemnity in lieu selections). School sections might not
be available, for example, because the land within the sections had
been settled prior to the completion of the necessary survey, or
fell within another federal reservation, or were otherwise unsuit-
able. In addition, under several different enactments, the federal
government granted specific amounts of federal public lands to
the state for other public purposes, such as universities, peniten-
tiaries, hospitals, and other public buildings (the quantity grant
selections). A state commission selected the quantity grant se-
lections from available federal lands, subject to approval by the
Secretary of the Interior, using a process established in the En-
abling Act. Act of June 20, 1910, ch. 310, 36 Stat. 557. The se-
lection of the indemnity in lieu selections and quantity grant

selections took many years to complete. The total amount of State
Trust Lands granted to Arizona by the federal government was
almost 11 million acres. Much of these lands currently remain as
State Trust Lands. Thus, the State’s assertion of a federal reserved
water right for these lands is potentially very significant.

In connection with the motions filed by the State and others,
the Adjudication Court referred four issues to the Special Master
for consideration. Three of these issues were as follows:

(1) Does the evidence establish and, if so, to what extent, that
the United States withdrew land from the public domain and re-
served this property as state trust land? [Issue 1]

(2) If land was withdrawn and reserved, what was the purpose
to be served by each reservation? [Issue 2]

(3) If land was withdrawn and held in trust, did the United
States intend to reserve unappropriated waters to accomplish the
purpose of each reservation? [Issue 3]
Special Master’s Report, at 5-6. The Special Master addressed
these three issues in the Special Master’s Report, as well as a
number of others that were raised by the various parties in their
motions for partial summary judgment. This report focuses on the
Special Master’s conclusions with regard to the three enumerated
issues.

In considering Issue 1, following its analysis of applicable
case law and statutes, the Special Master concluded that, in order
for an implied federal reserved water right to exist, there must be
both a withdrawal of federal public lands and a reservation of the
land for a federal purpose. The Special Master determined, as a
conclusion of law, that a withdrawal of federal public lands re-
quires the removal of that land from the public domain, thereby
making the land unavailable for settlement or sale. Further, a
reservation of public lands occurs when federal lands that have
previously been expressly withdrawn from the public domain are
dedicated to a particular federal purpose.

The Special Master then considered whether the federal gov-
ernment had withdrawn the Arizona State Trust Lands from the
public domain at the time of enactment of the applicable federal
laws or prior to the State obtaining title. The Special Master con-
cluded that State Trust Lands had not been withdrawn from the
public domain, because the federal government retained owner-
ship of the lands and the right to dispose of them until such time
as (1) surveys of the land had been completed and approved; and
(2) as to indemnity in lieu selections and quantity grant selections,
the land selected by the State had been determined to be available.
Only at that time was title to the State Trust Lands conveyed to
the State by the federal government. Until the time of conveyance,
however, the federal government retained the right to sell the land
or withdraw it from the public domain for other purposes. Thus,
the federal government had not withdrawn the land from the pub-
lic domain.

Similarly, the Special Master concluded that the State Trust
Lands had not been reserved for a federal purpose. This conclu-
sion followed because such a reservation required the federal
government to withdraw the lands from the public domain. Since
the land had not been withdrawn, they could not have been re-
served for a federal purpose.

In sum, on this important issue of the case, the Special Master
determined that “[i]mplied reserved water rights do not exist for
the State Trust Lands because the lands were neither withdrawn
from the public domain nor reserved as required by the reser-
vation of water rights doctrine.” Special Master’s Report, at 31.



WATER LAW NEWSLETTER page 5

In addition, the Special Master concluded that there was no evi-
dence that the federal government had ever expressly granted a
reserved water right to the State along with the grant of title to the
State Trust Lands and that the establishment of a trust for Ari-
zona’s State Trust Land did not, in and of itself, constitute a with-
drawal and reservation of the land.

With regard to Issue 2, the Special Master considered what
the purpose of the conveyance of the State Trust Lands was and
whether that purpose was federal. The Special Master concluded
that the purpose of the grant of State Trust Lands was either the
support of the common schools or the support of the other public
beneficiaries (universities, hospitals, etc.) specifically called out
in the granting legislation. In addition, such purposes were not
“federal” under the implied reservation of water rights doctrine.
In order for there to be a federal purpose under that doctrine, the
Special Master asserted that the purpose had to be associated with
a federal enclave—an area of land where the federal government
had exclusive jurisdiction. As the State Trust Lands are not fed-
eral enclaves, the purposes of the grant of the State Trust Lands
could not be considered federal. Thus, even if the Arizona State
Trust Lands had been withdrawn and reserved, an implied federal
reserved water right would not exist because the purpose of the
reservation was not federal.

As to Issue 3 enumerated above, the Special Master examined
whether, assuming the State Trust Lands had been withdrawn and
reserved as necessary to give rise to a federal reserved water right,
the federal government had intended to reserve water rights to
accomplish the purpose of the State Trust Lands. As an initial
matter, the Special Master analyzed the applicable case law and
determined that the appropriate standard was whether the pur-
poses of the reservation would be entirely defeated without the
implied reserved water right. In this case, the Special Master con-
cluded that the purposes of the State Trust Lands—the support of
the common schools and other stated trust beneficiaries—would
not be entirely defeated without an implied federal reserved right.
The Special Master recognized, for example, that the State has
been able to sell and lease the State Trust Lands and accumulate
a substantial fund for the support of these purposes without need-
ing implied federal reserved water rights. Thus, the support of the
common schools and other beneficiaries of the trust would not be
entirely defeated without an implied federal reserved water right,
and an intention to reserve such a water right could not be in-
ferred.

As mentioned above, the Special Master’s Report has been
submitted to the Adjudication Court and the objection process is
now underway. Not surprisingly, the State of Arizona has filed
objections to the Special Master’s Report, as have other parties
who have taken issue with particular conclusions and recommen-
dations. It remains for the Adjudication Court to decide, following
completion of the objection process, whether or not to adopt the
Special Master’s recommendations.

Note: Fennemore Craig represents two parties in the
Arizona General Stream Adjudications that opposed the state’s
motion for partial summary judgment and submitted their
own motion for partial summary judgment. This reporter did
not personally participate in this contested action, and the
views expressed in this report are solely those of the reporter.

CALIFORNIA
(Ronald B. Robie, Reporter)

SACRAM ENTO-SAN JOAQUIN DELTA PUM PING CURTAILED

A federal judge ordered pumping of water from the Sacra-
mento-San Joaquin Delta by the federal Central Valley Project
(CVP) and the State Water Project (SWP) curtailed at critical
times to protect an endangered species: the Delta Smelt. District
Judge Oliver W. Wanger’s ruling in Natural Resources Defense
Council v. Kempthorne, No. 1:05-CV-1207 OWW GSA, 2007 WL
4462391 (E.D. Cal. Dec. 17, 2007), will limit water deliveries by
the two major projects according to the State Department of Wa-
ter Resources, which called for increased water conservation. See
http://www.water.ca.gov/news/newsreleases/121707statement.pdf.

State Water Director Lester Snow said, “The Delta is indeed
broken, both environmentally and as a source of water for most of
California’s people, businesses, industry and millions of acres of
our most productive farmland.”

In May 2007, the court ruled that the Long Term Central Val-
ley Project Operations Criteria and Plan Biological Opinion as to
Delta Smelt under the Endangered Species Act was inadequate. In
August 2007 an evidentiary hearing was held to determine what
interim remedies to impose. The court found imminent peril to the
survival of the smelt and adverse effects on its habitat and issued
a preliminary injunction. The case was remanded until a new
biological opinion is prepared by the U.S. Fish and Wildlife Serv-
ice, by September 2008. In the meantime, limits were placed on
project pumping and new outflow, monitoring and sampling re-
quirements were imposed on the projects.

The court also prohibited the Bureau of Reclamation from
executing any new long-term water supply contracts until the new
biological opinion is completed.

WATER BOARD CIVIL PENALTIES FOR ILLEGAL
DIVERSIONS UPHELD

In Phelps v. State Water Resources Control Board, 157 Cal.
App. 4th 89, 68 Cal. Rptr. 3d 350 (Cal. Ct. App. 2007), the Third
District Court of Appeal decided a number of issues regarding
California’s statute of limitations for challenges to decisions and
orders of the State Water Resources Control Board (Board). Prin-
cipally, a challenge to a notice to curtail unlawful diversions must
be made within 30 days of the notice and cannot be made when
the Board later acts to impose civil penalties for the unlawful
diversion.

In this case, plaintiffs were holders of appropriative rights to
divert water from the Sacramento-San Joaquin Delta. After their
applications to appropriate were approved by the Board, first per-
mits and later licenses were issued. Both the permits and licenses
included Term 91, which prohibited diversions at any time that
the federal Central Valley Project (CVP) and State Water Project
(SWP) are releasing stored water into the Delta. Plaintiffs were
only authorized to divert natural flows and this term was, in effect,
to prevent them from taking water to which they were not entitled.

Plaintiffs did not challenge the inclusion of Term 91 in either
the permits or licenses. Justice Tani Cantil-Sakauye, writing for
a unanimous court, held that the 30-day statute of limitations in
Cal. Water Code § 1126 barred a later challenge to the inclusion
of the term. When the Board later issued a Notice of Curtailment
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of Water Diversions in 2000 to implement Term 91, plaintiffs did
not cease diversions or challenge the notice by writ of mandate.
Any objection to the notice was also time barred by section 1126,
the court held.

Finally, in 2004 when the Board held a hearing on the issu-
ance of civil penalties for the unlawful diversions, plaintiffs fi-
nally raised a legal challenge both to Term 91 and the Notice of
Curtailment. This too was time barred, the court held. The chal-
lenge to imposition of Term 91 had to be made within 30 days of
the issuance of the permit or license and a challenge to the Notice
of Curtailment had to be made within 30 days of the issuance of
that order. The court upheld imposition of a total of $62,000 in
civil penalties against the three plaintiffs.

Another recent case, El Dorado Irrigation District v. State
Water Resources Control Board, 142 Cal. App. 4th 937, 48 Cal.
Rptr. 3d 468 (Cal. Ct. App. 2006), dealt at length with issues in-
volved in the imposition of Term 91. See this Newsletter, Vol.
XXXIX, No. 3 (2006), at 3.

Plaintiffs in Phelps also argued that Term 91 deprived them
of their right to use water in the Delta, in violation of the so-called
Watershed Protection Act, Cal. Water Code § 11460, which pro-
vides that the State Water Project and federal Central Valley Pro-
ject shall not deprive users in the watershed of origin of water
reasonably required to adequately supply the needs of the water-
shed. The court disagreed and reaffirmed the holding of El Dorado
that the stored water is not natural flow and is not available for
others to appropriate and if a Delta user wants such water it must
pay for it. Phelps, 68 Cal. Rptr. 3d at 366-67.

The court also held another law, the Delta Protection Act, Cal.
Water Code §§ 12200-12220, did not give plaintiffs a new right
to divert water in the Delta without paying for it. Phelps, 68 Cal.
Rptr. 3d at 367-68 (citing State Water Resources Control Board
Cases, 136 Cal. App. 4th 674, 39 Cal. Rptr. 3d 189 (Cal. Ct. App.
2006)).

Finally, plaintiffs argued that since their water rights were
senior to those of the projects, the Board’s order violated the rule
of “first in time, first in right.” Again, the court disagreed, point-
ing out that the rule only applies to natural or abandoned flows in
a watercourse and does not extend to water stored upstream by
another and released into the watercourse for use. Id. at 369
(citing El Dorado, 48 Cal. Rptr. 3d 468).

POLLUTION OF GROUNDW ATER BY OIL PRODUCTION
WASTEW ATER IS CONTINUING TRESPASS

In a case dealing with groundwater rights, Starrh & Starrh
Cotton Growers v. Aera Energy LCC, 153 Cal. App. 4th 583, 63
Cal. Rptr. 3d 165 (Cal. Ct. App. 2007), the Fifth District Court
of Appeal held that groundwater pollution from oil production
wastewater on adjacent land constituted a continuing trespass. The
wastewater was disposed of by defendant in unlined percolation
ponds and moved underground into the aquifer underlying the
plaintiff’s land.

In oil production, for each barrel of oil extracted, six to nine
barrels of wastewater are extracted. This wastewater is high in
chlorides, boron, and other dissolved solids. Although the plain-
tiff’s underlying groundwater was of questionable usability, it was
further degraded by the migrating wastewater.

In a unanimous decision, Justice Rebecca Wiseman concluded
that the pollution constituted a continuing trespass. Under Cal.
Civil Code § 3334, damages for continuing trespass include the

value of the use of the property and reasonable cost of restoration
to the property’s original condition.

Whether a trespass is permanent or continuing depends on
whether the trespass will “actually continue into the future or is
likely to be discontinued at some later date. This is a question of
fact subject to proof at trial.” Starrh, 63 Cal. Rptr. 3d at 175. How-
ever, on appeal here, the court concluded that a determination of
the type of trespass was a question of law for the court because the
trial court found the wastewater was continuing to be put in the
ponds. Thus, the court concluded that it was a “classic continuing
trespass.” Id. at 174.

Because the plaintiff’s groundwater was of questionable usa-
bility, the case was remanded to the trial court for a determination
of damages. Damages can be awarded only after determining:
(1) how much it will cost to restore the groundwater to its original
state, and (2) whether the restoration costs are reasonable in light
of all the competing interests. The court held that damages can be
denied if the restoration costs are unreasonable and in that case
diminution in value “may be a legitimate measure of damages.”
Id. at 178.

The court said that “[t]he evidence indisputably establishes
that alternative, although more expensive methods of disposal were
available to [defendant].” Id. at 181. On remand, plaintiff was per-
mitted to introduce evidence that some portion of defendant’s
profits is tied to the use of less expensive means of disposing of
the wastewater. Under Cal. Civ. Code § 3334(b)(1), the value of
use of the property shall be the greater of the reasonable rental
value of that property or the benefits obtained  by the person
wrongfully occupying the property by reason of that wrongful oc-
cupation. Thus, in determining the diminution of plaintiffs’ prop-
erty, defendant’s profits can be considered “benefits obtained” as
long there is a direct link between the financial benefit and the
trespass.

Finally, the court held that Cal. Civ. Proc. Code § 1021.9
authorized an award of attorney’s fees to plaintiff. This section
was enacted to provide attorney’s fees to owners of land used for
agriculture or grazing who had to sue to protect their lands from
trespassers. Although the legislature’s concern in enacting the
statute related to surface trespasses, the statute also allows for
reasonable attorney’s fees for a subsurface trespass to land, the
court held.

COLORADO
(William A. Paddock, Reporter)

COLORADO SUPREM E COURT ADDRESSES “ANTI-
SPECULATION”  LIM ITATION ON M UNICIPAL WATER
SUPPLIERS’ ABILITY TO APPROPRIATE WATER
FOR FUTURE NEEDS

Pagosa Area Water &Sanitation District v. Trout Unlimited,
170 P.3d 307 (Colo. 2007), involves an application for condition-
al water storage rights and conditional direct flow water rights of
the Pagosa Area Water and Sanitation District and the San Juan
Water Conservancy District (the Districts). The decree entered by
the District Court for Water Division No. 7 confirmed for the Dis-
tricts a conditional water storage right for 29,000 acre-feet, along
with the right to fill and refill the reservoir continuously to achieve
a total annual amount of stored water of 64,000 acre-feet, along
with the right to reuse the stored water. The diversion rate for
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filling the reservoir was 100 c.f.s. The decree also confirmed for
the Districts a direct flow diversion of 80 c.f.s. independent of the
water storage right. The District’s planning period to establish the
need for and use of these conditional water rights extended to the
year 2100, nearly 100 years.

As summarized by the court, the Pagosa District:
operates a municipal water supply system that currently
provides potable water to most of the existing Archuleta
County population. It also supplies nearly all of the cur-
rent commercial water demand of Archuleta County, and
provides irrigation water for parks, athletic fields, and
golf courses.

In 2005, [the Pagosa District] provided approxi-
mately 2,000 acre-feet of treated water to the 9,500 peo-
ple in its service area, plus about 900 acre-feet of raw
water for irrigation and related demand. [The Pagosa
District] currently obtains water from four reservoirs with
a total storage capacity of approximately 3,000 acre-feet,
as well as two direct diversions from the San Juan River
with a total rate of 6.9 cfs.

170 P.3d at 310.
In addition, the San Juan District has a conditional decree for

diversion from the San Juan River and storage of 6,300 acre-feet
of water for the proposed off-stream Dry Gulch Reservoir.

In 2003, the Districts’ engineer, Steve Harris, had prepared
a report to the Districts’ boards of directors that documented a
water storage need of approximately 12,000 acre-feet in the Dry
Gulch Reservoir to meet the 2040 annual demand of the Districts’
users.

At trial, when asked about his 2003 report, the engineer stat-
ed:

Okay. Also in this report [the 2003 Harris report] we
looked at several different places to have direct diver-
sions out of the river and several different options for
reservoir storage. And out of that I concluded or recom-
mended that the Dry Gulch pump station would be the
best location for the 18 and a half additional cfs that’s
needed. . . .
. . . .
Yes, There are eight storage alternatives: two sizes of
Dry Gulch Reservoir, a 4,000 acre-foot and a Dry Gulch
Reservoir at 12,000 acre-foot, Stevens Enlargement, the
West Fork Reservoir, Turkey Creek Reservoir—that was
an old reservoir studied by the town back in the ’80s by
Western Engineers—and the Martinez Reservoir, which
is up in the neighborhood of Hatcher, up in the Stollsteimer
Basin, and the East Fork Reservoir, which at that time
there were some water rights and that one’s probably not
an option any longer.

And of those, either-Dry Gulch Reservoir was the
least expensive at any size of those options.

Id. at 311.
In 2004, the engineer recommended that the Districts apply

for conditional water rights sufficient to fill the Dry Gulch Reser-
voir to the maximum possible size that could be built at that loca-
tion. The Districts subsequently adopted a resolution making an
additional appropriation for this reservoir. The engineer’s ration-
ale for applying for a year 2100 supply of water, rather than the
2040 supply set forth in his 2003 report to the Districts, was to

appropriate new water rights before others had the opportunity to
do so. At trial the engineer testified:

This recommending 35,000 acre-feet for the water rights
application was, to me, a no-brainer, cause you go to the
site capacity and you do your darndest to get that amount
built. . . .
. . . .
[The] town of Pagosa Springs is looking at a recreation
in-channel diversion, much like what Durango has al-
ready applied for. That would essentially tie up a good
portion of the river and if you don’t get in ahead of it,
you’re essentially not going to have hardly any water
left to use.

Id. (emphasis added).
At trial, the engineer also expressed his concern that the Co-

lorado Water Conservation Board’s instream flow water right on
the San Juan River of 30 cfs in the winter and 50 cfs in the sum-
mer might be increased in the future through an additional appro-
priation, or that the U.S. Forest Service might impose a right-of-
way permit condition requiring a large amount of bypass flow.

Trout Unlimited opposed the application on the grounds that
the proposed appropriation would give the Districts more water
than they could reasonably anticipate using over a reasonable
period of time, a practice that it argued was in conflict with the
anti-speculation doctrine. To refute the Districts’ population pro-
jections, Trout Unlimited presented a study from the National Re-
search Council’s Committee on Population that cautions against
making population projections for long time periods. The particu-
lar language from this report that the court chose to quote states:
“[P]opulation forecasts should not be made over longer horizons
than thirty years or so, due to the rapid increase in uncertain-
ty of forecasts beyond this point.” 170 P.3d at 311 (citing Be-
yond Six Billion: Forecasting the World’s Population 189-90 (John
Bongaarts & Rodolfo A. Bulato eds., 2000)).

In addition, Trout Unlimited’s engineer used the same spread-
sheet model that the Districts’ engineer had used for calculating
future water demand, and substituted what he thought were more
realistic inputs, such as existing direct flow diversions available
to the Districts, revised growth projections based on Colorado
State Demography Office estimates, per capita water requirements
taking conservation measures into account, and storage and diver-
sion needs for different time periods, including 2050 projections.
His opinion was that the Districts’ claim exceeded their actual
need.

The majority of the court held that a governmental water sup-
ply agency has the burden of demonstrating three elements con-
cerning its intent to make a non-speculative conditional appro-
priation of unappropriated water: (1) what is a reasonable water
supply planning period; (2) what are the substantiated population
projections based on a normal rate of growth for that period; and
(3) what amount of available unappropriated water is reasonably
necessary to serve that population for the planning period, above
its current water supply. In addition, a governmental water supply
agency must show that it “can and will” put the conditionally ap-
propriated water to beneficial use within a reasonable period of
time. In this case the court determined that the water court had not
made sufficient findings of fact to enable it to determine whether
the Districts had met these obligations. Accordingly, it reversed
the judgment, and remanded the case to the water court for further
findings.
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In analyzing this case, the court began with a discussion of
the requirements of Colorado law (1) that water be placed to
beneficial use, and (2) that appropriations could not be initiated
for speculative purposes. It stated that Colorado’s system of pub-
lic ownership of water, combined with a creation of public and
private use rights therein by appropriation “circumscribes mono-
polist pitfalls.” 170 P.3d at 313. The court went on to state that
the purpose of requiring beneficial use of water was to establish
a means for making the public’s water resources available to those
that had actual need for the water in order to curb “speculative
hoarding.” The court then turned its attention to the requirements
for a lawful appropriation under the Water Right Determination
and Administration Act of 1969 (the 1969 Act).

The definition of appropriation in the 1969 Act states, in part:
“Appropriation” means the application of a specified
portion of the waters of the state to a beneficial use. . . ;
but no appropriation of water, either absolute or condi-
tional, shall be held to occur when the proposed appro-
priation is based upon the speculative sale or transfer of
the appropriative rights to persons not parties to the pro-
posed appropriation, as evidenced by either of the fol-
lowing:
(I) The purported appropriator of record does not have
either a legally vested interest or a reasonable expecta-
tion of procuring such interest in the lands or facilities to
be served by such appropriation, unless such appropri-
ator is a governmental agency or an agent in fact for the
persons proposed to be benefitted by such appropri-
ation.

(II) The purported appropriator of record does not have
a specific plan and intent to divert, store, or otherwise
capture, possess, and control a specific quantity of water
for specific beneficial uses.

Colo. Rev. Stat. § 37-92-103(3)(a) (emphasis added).
If the first phrase of subparagraph (I) were strictly applied,

governmental agencies could not effect an appropriation of water.
Accordingly, the legislature exempted governmental agencies from
the requirement that they have an interest in the land or facilities
to be served by a new appropriation. This is the so-called “govern-
mental exemption” to the “anti-speculation doctrine.” The court
stated that this exemption is a recognition that governmental agen-
cies have a unique need for planning flexibility because they must
plan for reasonably anticipated water needs for their service area,
taking into account normal population increases.

The scope of this exemption was addressed by the court in
City of Thornton v. Bijou Irrigation Co., 926 P.2d 1 (Colo. 1996),
a case that involved Thornton’s ambitious and complex plan to
appropriate new water rights from the Cache la Poudre River and
to change existing water rights in the Cache la Poudre River for
the use in the city of Thornton. In that case the water court ap-
proved the new appropriations based on Thornton’s substantiated
population projections for the 50-year planning period. The de-
cree also imposed a number of future “reality checks” to ensure
that the conditional appropriations and the changed water rights
were in fact required for Thornton’s future needs.

The objectors challenged Thornton’s new appropriations
on the ground that they were “speculative.” In addressing the anti-
speculation limits on new appropriations by governmental agen-
cies the court held:

By enacting [37-92-103(3)(a)], the General Assem-
bly endorsed the Vidler [anti-speculation] holding with
respect to private parties but also recognized the need
for governmental agencies, which include municipalities
and other agencies responsible for supplying water to in-
dividual users, to exercise some planning flexibility with
respect to future water needs. This exception, however,
does not completely immunize municipal applicants from
speculation challenges. Rather, as part of the statute codi-
fying Vidler, the exception must be read as consistent with
the scope of the exception recognized for municipalities
in those decisions underlying Vidler, such as [Denver
v.]Sheriff and [City & County of Denver v. Northern Colo-
rado Water Conservancy District, 130 Colo. 375, 276 P.2d
992 (Colo. 1954)]. Thus, under section 37-92-103(3)(a),
a municipality may be decreed conditional water rights
based solely on its projected future needs, and without
firm contractual commitments or agency relationships,
but a municipality’s entitlement to such a decree is sub-
ject to the water court’s determination that the amount
conditionally appropriated is consistent with the munici-
pality’s reasonably anticipated requirements based on
substantiated projections of future growth.

Thornton v. Bijou, 926 P.2d at 38-39 (emphasis added) (footnote
omitted).

The question at issue in the Pagosa case, therefore, was
whether the amount conditionally appropriated by the Districts was
consistent with their reasonably anticipated requirements based on
substantiated projections of future growth. In discussing this issue,
the court noted that a governmental agency need not be certain of
its future water needs and that it may conditionally appropriate
water to satisfy a projected “normal” increase in population within
a reasonable planning period. The court went on to note, however,
that a government agency does not have carte blanche to appro-
priate water for speculative purposes, and interpreted Colo. Rev.
Stat. § 37-92-103(3)(a)(I) to be a limited exception to the “anti-
speculation” requirements otherwise applicable to private appro-
priators. It held that for public agencies to substantiate a non-
speculative intent to appropriate water, they must have a specific
plan and intent to divert, store, or otherwise capture, possess, and
control a specific quantity of water for a specific beneficial use.
It reaffirmed the requirements stated in Thornton v. Bijou that the
conditional appropriation must be consistent with the govern-
mental agency’s reasonably anticipated water requirements based
on substantiated projections of future growth within its service
area. It also stated that the conditional appropriation must not be
based on a conjectural population projection that becomes a self-
fulfilling prophecy.

Because the Districts had used a 100-year planning period,
the majority of the court felt that the use of such a long period
required them to determine whether the governmental agency ex-
emption to the anti-speculation doctrine in Colo. Rev. Stat.
§ 37-92-103(3)(a)(I) should be broadly or narrowly construed.
The majority concluded that the exemption should be narrowly
construed in order to promote the state’s policy of maximum and
optimum beneficial use of water. Accordingly, the majority opinion
states that while the 50-year planning horizon approved in Thornton
v. Bijou is not a fixed upper limit, the water court should closely
scrutinize a governmental agency’s claim for a planning period
that extends beyond 50 years. The court then concluded that the
record before it was inadequate to determine whether the Districts
in Pagosa had made the required showing to justify a long plan-
ning period.
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In addressing the sufficiency of proof, the court pointed out
that the ultimate issue in a governmental agency conditional ap-
propriation involves how much water should be conditionally de-
creed. The court stated that the pertinent considerations included
(1) implementation of reasonable conservation measures for the
planning period; (2) reasonably expected land use mixes during
that period; (3) reasonably obtainable per capita usage projections
for indoor and outdoor use based on land use mixes for that time
period; and (4) the amount of consumptive use reasonably neces-
sary from the conditional appropriation to serve the increased
population.

The court pointed out that the decree awarded to the Districts
water rights that were far in excess of what the Districts initially
considered to be a reasonable supply for the year 2040. The court
also observed that the water court had not resolved the factual
issues of whether the Districts had provided appropriate, substan-
tiated projections of future growth, the future land use mixes for
the Districts’ service area, and the per capita water use require-
ments considering implementation of water conservation. In ad-
dition, because reuse of water was claimed, the water court had
failed to make findings on the amount of water that could be
generated through reuse as compared to the total amount of water
necessary to meet the Districts’ reasonable needs over a reason-
able water supply planning period. In the absence of this infor-
mation, the court said it was unable to determine whether the
Districts had met the standards of the anti-speculation doctrine.
Accordingly, the court reversed and remanded the case to the
water court for further findings.

The court’s opinion was not unanimous: there were two sepa-
rate concurring opinions that agreed with the result of the majority
opinion but not the rationale for the opinion. In the concurring
opinion written by Justice Coats, he argued that the majority opin-
ion failed to distinguish between the standards of the “can and
will” test and the separate standards for the governmental exemp-
tion to the anti-speculation doctrine. He felt that the court’s expla-
nation for reversing the judgment would encourage governmental
agencies and water courts to permit governmental agencies to tie
up the state’s water resources with conditional decrees over a 50-
year planning horizon, a time that would exceed what would be
reasonably required to complete a particular project and put the
water to beneficial use. Justice Coats’s concern was that the “can
and will” standard, which requires an applicant to substantiate that
the conditional appropriation will be completed within a reason-
able time, would be interpreted to be the same as the govern-
ment’s water supply planning period. Justice Coats pointed out
that these are two separate legal standards, and he felt that the
court needed to make clear that the “can and will” statute, Colo.
Rev. Stat. § 37-92-305(9)(b), requires completion within a reason-
able time in light of legal engineering and economic circumstan-
ces of the project, not based on municipal water supply planning
horizon. He found nothing in the anti-speculation exemption for
governmental agencies that would relieve them from the “can and
will” requirement, except only that the anticipation of reasonable
growth by government entities is not considered speculation. Thus,
Justice Coats argued that where a non-speculative intent was es-
tablished, the requirements of Colo. Rev. Stat. § 37-92-305(9)(b)
required the applicant to demonstrate that the structures can and
will be developed, the water diverted, and applied to beneficial
use within a reasonable time. Because Justice Coats did not be-
lieve the Districts had met this standard, he thought the applica-
tion should simply be dismissed without granting the water court
the opportunity to make further factual findings.

The other concurring opinion was written by Justice Eid and
joined in by Justice Rice. In Justice Eid’s view, the court should
simply have remanded the case to the water court to make addi-
tional findings. She felt that the majority went beyond a simple
remand by giving a “narrow construction” to the decision in the
Thornton v. Bijou, and thereby imposed a de facto cap on water
planning efforts in Colorado. She argued that what a reasonable
planning period would be for the Districts was an issue for de-
velopment by the water court, as the majority recognized, and
went on to argue that the Thornton v. Bijou case did not suggest
that governmental entities could not adopt planning horizons in
excess of 50 years. She felt that the majority’s decision trans-
formed the Thornton v. Bijou 50-year planning horizon into a de
facto cap on water planning. She believed this conflicted with the
court’s long-standing recognition of the need for flexibility in this
area. Accordingly, it was her opinion that the better course of
action would have been to allow the water court, in the first in-
stance, to reconsider the case in light of the Thornton v. Bijou
standards and for the Colorado Supreme Court to later consider,
or reconsider, how the Thornton v. Bijou case would apply in this
circumstance. Fundamentally, Justice Eid believed that the appro-
priate length of a municipal planning period was an issue better
left for another day with a more fully developed record, and this
reporter believes she was correct.

The majority specifically rejected Justice Eid’s opinion that
the 50-year planning period was a de facto cap, stating that it was
not a fixed upper limit. Therefore, the majority opinion appears to
create a rebuttable presumption that a planning period of 50 years
or less is reasonable and a planning period of more than 50 years
is not.

COLORADO SUPREM E COURT ESTABLISHES COM M ITTEE
TO REVIEW  WATER COURTS

During the summer of 2007 an interim committee of the Co-
lorado General Assembly held hearings on water-related issues.
The committee decided not to recommend any specific legislation
on controversial issues among water users. The hearing of the in-
terim committee, however, did raise questions about whether Co-
lorado’s water courts could operate more efficiently and at a lower
cost to litigants. In addition, in September 2007, the University of
Denver’s so-called “Water Futures Panel” produced a report sug-
gesting, among other things, possible changes to water court prac-
tices to improve efficiency and reduce costs. That report is avail-
able at http://www.du.edu/issues/reports/index.html.

On December 4, 2007, the Colorado Supreme Court’s Chief
Justice, Mary Mullarkey, appointed a committee to look into ways
the functioning of Colorado’s water courts could be improved.
The committee’s charge is:

to review the water court process; identify possible ways
through rule and/or statutory change to achieve efficien-
cies in water court cases, while still protecting the quali-
ty of outcomes; and ensure the highest level of compe-
tence in water court case participants. The purpose of the
committee shall not include altering or impairing the
existing water use rights of any public agency or private
person. The committee shall report to the Chief Justice
by August 1, 2008, in a written report that the Chief Jus-
tice will make available to the General Assembly and the
Governor.
The chief justice’s order establishing the committee stated

that the issues for the committee to consider and address in its re-
port may include, but not be limited to:
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(1) Assignment of senior judges to assist in settlement
conferences and/or trials of water cases in any water di-
vision;
(2) Water court rules to allow for the appointment of
special masters upon agreement of the parties and/or by
order of the water court or the supreme court;
(3) Water court rules and/or statutes pertaining to water
referee qualifications, powers, and timelines;
(4) Water court rules and/or statutes to impose additional
or revised time deadlines and informational content, com-
mencing with the filing of the water court application;
(5) Water court rules and/or statutes pertaining to re-
referral of matters to the water judge;
(6) Water court rules pertaining to experts and expert
testimony before the referee and water judge;
(7) Professional training requirements on water judges,
water referees, and practitioners in the water courts;
(8) Emergency procedure for review of water court ap-
plications;
(9) Resource needs of the water courts and the supreme
court to assist in the expeditious management of water
cases; and
(10) Methods for reducing the expense and burden of the
water court process on small users.
The chief justice’s order also directed the committee to es-

tablish an agenda and process that allows persons who have an
agricultural, municipal, commercial, recreational, environmental,
or any other interest pertaining to the water court, to provide ad-
ditional issues, information, and proposals to the committee. The
committee has had its first organizational meeting at which it es-
tablished various subcommittees charged with making investiga-
tions and reporting back to the committee. The work of the com-
mittee is public and its minutes and schedules are posted on the
Colorado Supreme Court website at http://www.courts.state.co.us/
supct/committees/waterctcomm.htm.

KANSAS
(Leland E. Rolfs and John C. Peck, Reporters)

KANSAS CHIEF ENGINEER RETIRES

After 24 years of dedicated service as Chief Engineer, Di-
vision of Water Resources, Kansas Department of Agriculture,
David L. Pope, P.E., retired effective June 18, 2007. His illustrious
career included working for Kansas State University from 1971
through 1976, where he helped with the passage of the ground-
water management district act and the organization of several
districts. He accepted a job in 1976 to become the manager of the
Southwest Kansas Groundwater Management District No. 3, where
he developed its management programs and supported legislation
that made getting a permit to use water mandatory. In 1978, he
became the assistant chief engineer of the Division of Water Re-
sources, Kansas State Board of Agriculture. In 1983 he was pro-
moted to chief engineer, Division of Water Resources, Kansas
Department of Agriculture, where he served until he retired.

His many accomplishments as chief engineer include: prom-
ulgation of extensive rules and regulations, including the require-

ment that new applications be approved on a safe yield basis in
areas outside groundwater management districts; designation
of intensive groundwater use control areas; closing much of the
western half of the state of Kansas to new appropriations with
minor exceptions; initiating the basin management program; tes-
tifying as an expert witness and advising the litigation team in
Kansas v. Colorado—Kansas’s lawsuit to enforce the Arkansas
River Compact; and leading the Kansas negotiation team in the
settlement of Kansas v. Nebraska—Kansas’s suit to enforce the
Republican River Compact. Upon his retirement, Pope opened a
private consulting firm in Topeka, Kansas: Pope Consulting, LLC.
He also serves as executive director of the Missouri River As-
sociation of States and Tribes.

David Barfield, P.E., who had been the Acting Chief Engi-
neer since David Pope’s retirement, was appointed Chief Engineer
in November 2007. Prior to being acting chief engineer, Barfield
had been the head of the Interstate Water Issues Team at the
Division of Water Resources, dealing primarily with issues on the
Missouri River, the Republican River, and the Arkansas River.

Barfield graduated from the University of Kansas with a
Bachelor of Science in Civil Engineering in 1978. Following
graduation, he worked for three years in consulting in Minnesota
and three years in a developing nation of southern Africa as a
water resources engineer. In 1984, Barfield returned to Kansas
and joined the staff of the Division of Water Resources. He
earned a Master of Science in Water Resources Engineering in
1991, also from the University of Kansas.

NEVADA
(Douglas L. Grant, Reporter)

ABANDONM ENT AND FORFEITURE: THE CONTINUING
ALPINE  SAGA

United States v. Alpine Land & Reservoir Co., 510 F.3d 1035
(9th Cir. 2007) (Alpine VII), is the latest in a series of opinions
regarding water rights in the Newlands Reclamation Project, which
the Truckee-Carson Irrigation District (TCID) has operated on
behalf of the United States. For many years, numerous farmers
used project water appurtenant to some of their lands to irrigate
other lands within their farms, i.e., made intrafarm transfers in
the place of use, without ever obtaining formal transfer approval.
Earlier Alpine proceedings induced the farmers to seek transfer
approval from the Nevada State Engineer. The Pyramid Lake
Paiute Tribe of Indians contested the transfer applications on the
theory that the farmers had no water rights to transfer because
their longtime nonuse of water on appurtenant lands resulted in
abandonment or forfeiture of the rights.

In Nevada, unlike some other western states, longtime nonuse
of water does not create a presumption of intent to abandon the
water right. Intent to abandon must be proved by clear and con-
vincing evidence. The Alpine VII court read previous Alpine opin-
ions as establishing that if the party asserting abandonment in a
transfer proceeding presents evidence of abandonment, the trans-
fer applicant can still negate intent to abandon by showing that
either (1) he continuously used the water on another parcel, and
he unsuccessfully attempted to transfer the water right or inquired
about the possibility of transfer and was told that was not per-
mitted, i.e., the government or TCID thwarted transfer to the new
place of use; or (2) he paid the taxes and assessments during the
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period of nonuse and also made no improvements inconsistent
with irrigation of the land to which the right was appurtenant.
Alpine VII fleshes out the first way to negate intent to abandon by
holding that the thwarted transfer attempt can precede the period
of nonuse on appurtenant land. Alpine VII also adds a third way
to negate intent to abandon, namely, that the previous owner sold
the water right before abandonment would otherwise be found,
and the transfer applicant (the buyer) presents evidence of his lack
of intent to abandon, e.g., by making a speedy transfer request.

The Alpine facts occurred while Nevada still had a statute
providing for forfeiture of surface water rights after five succes-
sive years of nonuse of water, with no inquiry into the nonuser’s
intent. (The legislature repealed the statute in 1999.) The Alpine
VII court read previous Alpine opinions as establishing that equi-
table relief from forfeiture is available to a transfer applicant if
(1) steps were taken to transfer the water right during the forfei-
ture period, (2) the government or TCID thwarted transfer, and
(3) the balance of hardships favors the transfer applicant, which
is likely to be the case if there is no increased diversion of water
from the river. Alpine VII reiterated that transfer steps must be
taken during the forfeiture period. It held that the requirement of
taking transfer steps was not met when there were five successive
years of nonuse on appurtenant land without any effort during that
time to transfer the right to the new place of use, even though re-
peated transfer efforts were made before and after the five-year
forfeiture period.

The transfer of Newlands Project water rights is procedurally
unusual. The State Engineer processes transfer applications, but
judicial review occurs in federal district court rather than state
court. The Alpine VII court concluded its opinion by saying: “We
appreciate that the State Engineer and some of the applicants are
becoming mighty tired of their trips to and from the federal court
system. Thus, we have tried to sharpen our statement of the rules
that must be applied.” 510 F.3d at 1044.

OREGON
(Jennie L. Bricker, Reporter)

TUALATIN PROJECT TITLE TRANSFER RECEIVES FUNDING

An Oregon congressional delegation secured almost $400,000
in the Consolidated Appropriations Act of 2008 to fund a Tualatin
Project Title Transfer and Facilities Assessment. Local agencies in
Washington County, Oregon, have worked with the U.S. Bureau
of Reclamation to investigate a possible transfer of title, from fed-
eral to local ownership, of water storage and delivery infrastruc-
ture at Henry Hagg Lake, including Scoggins Dam. The Tualatin
Project was authorized in 1966 and its construction completed in
1978. The Project stores 59,910 acre-feet of water for irrigation
of some 17,000 acres of agricultural land in the Tualatin Valley,
one of Oregon’s earliest farming settlements.

WASHINGTON
(Amy K. Kelley, Reporter)

Significant and possibly precedent-setting agreements be-
tween the state, several different tribes, and various public and
private water users highlight the recent Washington water news.
The state Department of Ecology (DOE) is also in the final stages
of development of a water management agreement with Kittitas
County in central Washington.

INDIAN WATER RIGHTS SETTLEM ENTS

One agreement was reached in settlement of reserved water
rights litigation commenced in 2001 by the United States on be-
half of the Lummi Indian Nation. The court acknowledged the
existence of an impliedly reserved water right for agricultural and
domestic purposes in 2005, United States v. Washington, 375
F. Supp. 2d 1050 (W.D. Wash. 2005), and the case was set to pro-
ceed to trial on the quantification of water rights issue. A settle-
ment of the case was conditionally approved by the court in early
November, No. C01-0047Z, 2007 WL 3273545 (W.D. Wash.
Nov. 2, 2007), and the final order and judgment approving the
settlement was entered on November 20, 2007. No. C01-0047Z,
2007 WL 4190400 (W.D. Wash., Nov. 20, 2007).

The settlement agreement establishes a safe yield for with-
drawal of 900 acre-feet per year of groundwater on and near the
Lummi Reservation, located on the far northwest coast of Wash-
ington. Under the terms of the agreement, all wells will be regis-
tered, metered, and monitored on an annual basis for chloride
levels in order to forestall the possibility of salt water intrusion.
Concern about such potential intrusion, which could destroy the
utility of the groundwater for all of the parties, was likely the
primary motivation for both the litigation and the settlement. Un-
der the terms of the agreement, which was entered “without regard
to the seniority or vesting of water rights,” 2007 WL 3273545, at
*2, and which “obviates the need to quantify the water rights of
the Lummi Nation,” id., the state DOE may allocate up to 120
acre-feet per year; 95 acre-feet per year are committed to water
users under various existing settlements and water service arrange-
ments; and the Lummi Nation will manage the remaining ground-
water. The agreement also provides for the appointment by the
trial court of a Water Master who will have the authority to “issue
injunctions, collect fees, establish penalties and levy fines, file and
enforce liens, resolve disputes and enforce decisions, regulate wells
or take other emergency measures to protect the aquifer in the
event of inaction by Ecology or the Lummi Nation. . . .” Id. at *4
(emphasis added). Decisions of the Water Master may be ap-
pealed to the trial court, which has retained jurisdiction. 2007 WL
4190400, at *4.

The state also has entered an Agreement in Principle with two
tribes over substantial amounts of water in the Columbia River.
The agreement, which still must be approved by the state legis-
lature (only the legislature can appropriate money) and one of the
tribes, would entail a payment of $2.25 million annually by Wash-
ington to the Confederated Tribes of the Colville Reservation, and
an initial payment of $3.8 million, with annual payments of $3.6
million, to the Spokane Tribe. The agreement is not an actual sale
of water or transfer of a water right, but will result in the potential
for withdrawal of over 80,000 acre-feet per year (more in drought
years) from Lake Roosevelt (the reservoir created by the Grand
Coulee dam) without objection from the tribes. At maximum with-



page 12 WATER LAW NEWSLETTER

drawal rates, the withdrawals could equal 43 billion gallons of
water and lower the level of the reservoir by 1 to 1 ½ feet. Nu-
merous farming and municipal interests stand to gain more se-
curity for their water rights under the agreement, but there is some
resistance from various environmental groups that would prefer
a more conservation-oriented approach to address the persistent
water shortage issues in central W ashington. The actions of the
state legislature in response to the Agreement in Principle will be
reported in a future issue of this newsletter.

STATE AND COUNTY AGREE TO ADDRESS
GROUNDW ATER PROBLEM S

The spirit of cooperation must have been running rampant in
the autumn of 2007, for the DOE entered into yet another Agree-
ment in Principle last fall, this time with Kittitas County. In an
instance of extraordinarily quick turnaround, the DOE responded
almost instantaneously to a September petition for a moratorium
on new groundwater wells. The petition was filed by a number of
existing water users that had formed a group called Agua Perma-
nente and were legitimately concerned about the impact of “exempt
wells” upon water availability (some senior users were cut off in

2005, probably incorrectly since they were senior, and many more
exempt wells have gone into operation since then). The wells are
“exempt” in the sense that domestic wells up to 5,000 gallons a
day do not require a permit, Wash. Rev. Code § 90.44.050; this
is an approach that is fairly common in the West. The wells, how-
ever, are not exempt from the seniority rules of prior appropri-
ation law, and that may be imperfectly understood in some quar-
ters.

Real estate development (often “vacation” homes for the ur-
ban residents of the Tacoma/Seattle/Everett corridor) has been
going like gangbusters in Kittitas County because the 5,000 gal-
lons a day can be for “single or group domestic uses.” There are
many groups (new housing developments). To say that Kittitas
County is a water-short area of the state is pretty much a gross
understatement. The Aqua Permanente group did not get a mora-
torium, but the DOE and county have agreed to grapple with the
problem. The November Agreement in Principle envisioned a fi-
nal Memorandum of Agreement by January 2008. That date has
been extended to March 10, 2008, and an update will follow in a
future newsletter.
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IDAHO DECISIONS ADDRESS
GROUND WATER-SURFACE WATER
CONFLICTS IN SNAKE RIVER BASIN

(Jeffrey C. Fereday, Idaho Reporter)

Introduction
Since March 2007, Idaho courts and the Idaho Department of

Water Resources (Department) issued a group of water law deci-
sions that will have lasting impact on how the Department ad-
ministers water rights. No comparable period in Idaho has seen so
many far-reaching water decisions. Most of these have centered
on the near-epic contests between holders of ground and surface
water rights in or dependent upon the huge Eastern Snake Plain
Aquifer (ESPA). The ESPA is a highly productive ground water
aquifer underlying a 10,000 square-mile area stretching across most
of southern Idaho. It is thought to contain as much as a billion acre-
feet of water in its upper 500 feet, and it is connected to the Snake
River in various places and to varying degrees. The Snake provides
irrigation water to some 2 million acres through natural flow and
some 4 million acre-feet of storage in the river’s upper reaches;
ESPA ground water pumping serves some 1.5 million acres.

The amount of water in ESPA storage increased dramatically
during the 90 or so years after surface water irrigation began on
the Eastern Snake Plain in the late 1800s. The ditches leaked, many
farmers diverted year-round for stock and domestic uses, and all
irrigation relied on flood techniques. The result was an enormous
amount of incidental recharge to the aquifer. With the advent of
ground water pumping in about 1950, and later the conversion of
flood irrigation techniques to more efficient methods, both the
amount in storage and the amount of incidental recharge declined.
While aquifer levels still are above those believed to have existed
before settlement, aquifer contributions to the Snake River have de-
clined since about 1950, primarily in two reaches. One is upstream
from Twin Falls where river flows serve the senior rights of seven
irrigation districts and canal companies (Surface Water Coalition
or SWC). The other is at the western edge of the ESPA where the
aquifer spills spectacularly out of the walls of the deep Snake
River canyon in huge springs whose cold, pure waters supply trout
farms (Spring Users), hydropower, and other uses on bench lands
situated between the aquifer and the river.

In 2005, believing ground water pumping had injured their
water rights, both the Spring Users and the SWC filed “delivery
calls” with the Department’s Director, seeking orders shutting off
literally hundreds of junior ground water irrigation wells in the
ESPA. This report discusses the outcome (so far) of these delivery
calls, as well as some related opinions.

continued on page 2

COLORADO SUPREME COURT UPHOLDS
CONJUNCTIVE USE REGULATIONS

FOR RIO GRANDE BASIN

(William A. Paddock, Colorado Reporter)

Simpson v. Cotton Creek Circles, LLC, 181 P.3d 252 (Colo.
2008) involves the so-called New Use Rules for the Confined Aqui-
fer in Water Division No. 3, the Rio Grande Basin (New Use Rules).
See http://water.state.co.us/pubs/rule_reg/confineduserules.pdf.
The Confined Aquifer is an artesian aquifer that underlies much
of the San Luis Valley in south-central Colorado in the Rio Grande
Basin. Construction of small capacity wells tapping the Confined
Aquifer began in the 1890s, and by the 1950s there were a large
number of high capacity wells in the Confined Aquifer. It was not
until Colorado was sued by Texas and New Mexico in 1966 for
violation of the Rio Grande Compact, and the enactment of the
Water Rights Determination and Administration Act of 1969, Colo.
Rev. Stat. §§ 37-92-101 et seq., that Colorado’s water officials
began efforts to regulate groundwater uses that deplete stream
flows in Water Division No. 3.

The 1966 interstate litigation over Colorado’s violation of its
delivery obligations under the Rio Grande Compact was stayed by
a stipulation between the states, and under that stipulation, Co-
lorado agreed to use all available administrative and legal powers
to ensure that it met its delivery obligation on an annual basis
going forward. As a consequence, beginning in 1968, water rights
on the Rio Grande and the Conejos Rivers in Colorado have been
substantially curtailed to meet the compact delivery obligations.
In addition, moratoriums were placed on the construction of new
wells in both the Confined Aquifer and the Unconfined Aquifer
systems in the San Luis Valley. In the mid-1970s, the State En-
gineer proposed groundwater regulations for Water Division No. 3
that required the curtailment of all groundwater use (with some
exceptions), unless the groundwater user had a judicially approved
plan for augmentation that prevented injury to senior water users
from the groundwater use. After a lengthy trial, those groundwater
regulations were disapproved by the water court, the disapproval
was upheld by the Colorado Supreme Court, and the regulations
were remanded to the State Engineer for further consideration.
See Alamosa - La Jara v. Gould, 674 P.2d 914 (Colo. 1984).

In the wake of the Colorado Supreme Court’s decision dis-
approving the groundwater regulations, major water user groups
in the San Luis Valley entered into an agreement concerning the
allocation of the anticipated yield from the Closed Basin Project,
a federal reclamation project then being constructed in the San
Luis Valley. By that agreement the yield of the Closed Basin Pro-

continued on page 8
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CONFLICTS IN SNAKE RIVER BASIN
(continued from page 1)

In Vol. XL, No. 2 (2007) of this Newsletter, we reported on the
Idaho Supreme Court’s decision in American Falls Reservoir Dis-
trict No. 2 v. Idaho Department of Water Resources, 143 Idaho
862, 154 P.3d 433 (Idaho 2007) (AFRD#2), an opinion arising out
of these same conflicts. AFRD#2 answered fundamental questions
about how delivery calls—particularly those involving disputes
between ground and surface water rights—are to be carried out in
Idaho, and affirmed the Department’s administrative rules govern-
ing such calls.

The AFRD#2 opinion, and now these more recent decisions,
are rightly seen as milestones in Idaho water law. However, to a
great extent they reaffirm—albeit in the new setting of conjunctive
administration—principles of water law that have been around for
decades. The senior surface water users in these cases contended
that such principles do not apply or should be narrowed. Overall,
these contentions failed. However, the decisions of course still
require juniors to answer for actual material injury they cause to
senior water rights, subject to several “public interest” considera-
tions.

The first of these post-AFRD#2 decisions, a hearing officer’s
post-hearing recommended order to the Director, was issued Janu-
ary 11, 2008, in the Spring Users’ delivery call. The second was
the January 29, 2008, ruling from the Director in the A&B Irriga-
tion District delivery call. The third, issued April 29, 2008, was
the hearing officer’s recommended order in the Surface Water Coa-
lition’s delivery call.

Finally, the Snake River Basin Adjudication (SRBA) district
court issued an order on summary judgment in favor of the State
of Idaho and against Idaho Power Company on a question involv-
ing the interpretation of the 1984 Swan Falls Agreement. This,
too, has far-reaching implications for the administration of water
rights between the Snake River and the ESPA.

This report begins with the April 29, 2008, recommended
order in the SWC delivery call because it covered more issues
and, we believe, provides background for better understanding of
all four decisions.

Surface W ater Coalition Delivery Call—The Hearing Officer’s
Recommended Order

This analysis discusses the hearing officer’s April 29, 2008,
recommended order in the case before the Department entitled In
re Distribution of Water to Various Water Rights Held by or for
the Benefit of [the Surface Water Coalition] (2008).

In this case, the SWC, consisting of seven irrigation districts
and canal companies holding senior rights to divert from the Snake
River upriver from Twin Falls at or above Milner Dam, filed a de-
livery call with the Department in early 2005, seeking curtailment
of hundreds of ground water wells in Water Districts 120 and 130,
which cover a large part of southern Idaho’s agricultural land (Wa-
ter District 130 actually was included by the Department after its
determination that pumping therefrom affected river reach gains
above Milner. In response, the Director issued an emergency, pre-
hearing order in May 2005 and supplemented it several times there-
after (collectively, the Emergency Order). The Emergency Order
found it likely that ground water pumping in these areas was
causing, or had caused, material injury to two of the SWC mem-
bers’ surface water rights, and directed junior ground water right

holders (at least pending a full evidentiary hearing) to provide
replacement water to these two SWC members. The Emergency
Order determined that the other five members had not suffered
material injury and were not likely to in the coming irrigation sea-
son. Both sides filed exceptions to the Emergency Order and asked
for a hearing.

The evidentiary hearing in the controversy was delayed for
nearly two years while the parties took a side trip to district court
and then to the Idaho Supreme Court to test SWC’s theory that the
Department’s Conjunctive Management Rules (Rules or CM Rules)
are unconstitutional. The Rules set forth the procedure and legal
standards the Department applies in conjunctive administration of
ground and surface water rights, and the delivery call was pro-
ceeding under the Rules. However, the SWC members believed
the Rules impermissibly allowed the Director to evaluate various
factors, such as the senior’s means of diversion, its actual use of
water, and factors pertaining to material injury. SWC contended
that such factors should not be considered before summarily en-
forcing their priorities and shutting off ground water pumps. In
March 2007, the Idaho Supreme Court rejected SWC’s arguments
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and upheld the Rules in all respects in a ruling that played a prom-
inent role in the ensuing hearing and the hearing officer’s recom-
mended order.

In early 2008, the SWC matter finally went to evidentiary hear-
ing on both sides’ challenges to the Emergency Order. The Depart-
ment’s hearing officer, retired Idaho Supreme Court Justice Gerald
F. Schroeder (stipulated to by the parties), issued a recommended
decision (i.e., a recommendation to the Director) on April 29, 2008
(SWC Rec. Order). See http://www.idwr.idaho.gov.

In most respects, the SWC Rec. Order affirms the Emergency
Order, which had projected some material injury to, and required
replacement water for, two members of the SWC: Twin Falls Canal
Company (TFCC) and American Falls Reservoir District No. 2.
However, the trial produced several important adjustments to the
Director’s approach, most of which went against SWC.

These are the most significant portions of the SWC Rec. Order:
(1) Neither side should be seen as the bad guy. The hearing

officer began with language plainly intended to defuse the rhetoric
and emotion that has arisen around this multi-year controversy. He
noted that both the surface water users and ground water pumpers
have valid water rights and both have contributed to the develop-
ment of the state. The surface water users “have opened vast ex-
panses of land to productivity” and “have done so under a state of
law that appeared to provide them with protection (‘first in time,
first in right’) from interference with the rights they developed.”
SWC Rec. Order at 1-2. The ground water pumpers,“are not poach-
ers who sneaked through an unlocked door to take water away
from surface water users.” Id. at 2. He also concluded that the Snake
River and ESPA system “has not run out of water.” Id. at 6.

(2) The Director is obligated to investigate the senior’s in-
jury claims rather than taking them at face value. The hearing
officer reiterated this fundamental ruling from AFRD#2, noting
that “to do otherwise would be irresponsible to the public interest
and often unduly expensive to the parties.” Id. at 28.

(3) Some SWC members suffered material injury in 2004, as
a result of ground water pumping, and, in his Emergency Orders,
the Director reasonably predicted the same would occur in 2005.
There was not much evidence of crop loss due to lack of water in
this case. The SWC failed to identify lands that were not irrigated,
or insufficiently irrigated, due to lack of water. However, the hear-
ing officer found, based on certain Farm Services Administration
information upon which the Department had relied, that there were
some instances of water shortages that “adversely impacted crops
and influenced crop decisions, e.g. foregoing a cutting of hay to
supply water to corn crops.” Id. at 30.

(4) Burdens of proof. Citing AFRD#2, the hearing officer found
that the senior users in a delivery call “have the initial burden of
establishing their water rights and material injury to those water
rights,” after which the burden shifts to the junior to present de-
fenses. Id. at 27. The hearing officer noted that the Emergency
Order does not make clear how the Director applied these bur-
dens, but since the Emergency Order was issued without the bene-
fit of hearing, that could be expected. In any event, the hearing offi-
cer made it clear that he applied the burdens as the Idaho Supreme
Court had directed.

(5) The Department appropriately used a regional ground
water model to determine several facts about the interaction of
the aquifer and the river. The ESPA controversy has proceeded
concurrently with the development and refinement of the Eastern
Snake Plan Aquifer Model (ESPAM), a continuing multi-agency
project developed over several years of data-gathering, scientific
collaboration, and number crunching. The hearing officer noted
that ESPAM had limitations, and could not predict, for example,
the effect of a well on a particular spring outflow into the Snake
River. However, the hearing officer found that the model had scien-
tific basis and was the best tool currently available to make certain
predictions. Id. at 33. In summary, the hearing officer found that
the model predicted effects on some six Snake River reaches across
southern Idaho based on the projected ground water pumping stres-
ses in several areas, including that “ground water pumping has con-
tributed to a decline in ground water levels ranging between five
and 60 feet throughout the ESPA.” Id. at 6. This has contributed
to a declining trend in reach gains to the river above Milner during
the irrigation season. Id. at 10. The hearing officer found the evi-
dence to show that about “90% of the total steady state depletions
due to ground water pumping have manifested themselves in the
Snake River.” Id. at 12.

(6) The Department appropriately applied a ten percent error
factor to the model and established a “trim line” to limit the ex-
tent of ground water curtailment. In the Emergency Order, the
Director had found the model to embody a 10% margin of error
and therefore determined that ground water rights falling within
an area having 10% or less effect on the particular reach would
not be curtailed or required to provide mitigation as a result of the
SWC delivery call. (He made a similar ruling in the Spring Users
case, discussed below.) According to the hearing officer, “Appli-
cation of the trim line was proper to avoid a significant probability
that curtailment would extend to ground water users who would
suffer significantly without contributing water where necessary to
remediate the material injury to the surface water users.” Id. at 33.
The hearing officer observed that, as the model is refined, “those
improvements should be applied as they occur.” Id. at 34.

(7) Not all pumping from the ESPA adversely affects the
SWC’s water rights; in wetter years, there is no injury and con-
junctive management is “unnecessary or minimal.”Id. at 29. The
hearing officer found that during recent drought years, “ground
water pumping has affected the quantity and timing of water avail-
able to SWC members.” Id. This and other portions of the Rec-
ommended Order contradict one of SWC’s core contentions—
namely, that the ESPA is over-appropriated and that there is on-
going injury that can be solved only by permanently shutting off
many wells. See, e.g., id. at 18. The hearing officer found that not
“all water withdrawn from pumping has an adverse effect on sur-
face water users dependent upon the Snake River. Sometimes there
is enough water entering the system to fill all needs. In such cir-
cumstances conjunctive management is unnecessary or minimal.”
Id. at 29.

(8) The doctrine of “first-in-time, first-in-right” is to be ap-
plied in light of the public interest. The Director has discretion to
consider factors that may outweigh a water user’s priority, includ-
ing the senior’s actual need and beneficial use, actual acres irri-
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gated, and whether the irrigator is using reasonable means of di-
verting or applying the water. The hearing officer cited the case
of Schodde v. Twin Falls Land and Water Co., 224 U.S 107 (1912),
for the proposition that “the public interest is a factor to be con-
sidered in water rights litigation that impacts the public.” SWC
Rec. Order at 37. The hearing officer concluded:

The Director is not limited to counting the number of
acre-feet in a storage account and the number of cubic
feet per second in the license or decree and comparing
the priority date to other priority dates and then ordering
curtailment to achieve whatever result that action will
obtain regardless of actual need for the water and the
consequences to the State, its communities and citizens.

Id. at 39. The hearing officer found that the senior must be placing
“the water to a beneficial use,” and must not simply have “a desire
to use the maximum right in the license or decree.” Id. He noted
that these conclusions relative to the public interest are embodied
in the Rules, and that they

have significance in considering several issues in this
case. They affect the Director’s use of the so-called “trim
line,” a point of departure beyond which curtailment will
not be considered. It affects the Director’s consideration
of alternatives to curtailment. The public interest affects
determination of whether there will be curtailment or
other mitigation to provide for carryover storage water,
drawing a line between what is reasonable and what is
ho[a]rding. It affects consideration of issues of farm effi-
ciency as opposed to achievable farm efficiency. Consid-
eration of the public interest gives relevance to evidence
of the economic impact of curtailment upon the State
and local communities.

Id. at 39.
(9) In a delivery call, the Department must remove non-

irrigated lands from its injury or curtailment calculation. It seems
elementary that when an irrigation entity, such as those in the SWC,
makes a delivery call to supply its irrigation water rights, it should
expect the state to curtail juniors only to the extent necessary to
supply actually irrigated acres. However, in their 2005 delivery
calls the SWC members did not describe the number of acres that
actually are irrigated within their boundaries, relying instead on
their more generally described boundaries and the number of
shareholders or members they have. This approach was rejected
by the hearing officer, who found, in his SWC Rec. Order, that
some 14,500 acres in three of the seven irrigation entities “are not
irrigated” and cannot be considered in calculating their necessary
water supply. Id. at 53. Much of this non-irrigated area is com-
prised of land that, though farmed in the past, now has been de-
veloped into residential subdivisions and commercial areas. The
hearing officer concluded that the “calculation of a water budget
in determining if there will be curtailment should be based on
acres not shares.” Id.

(10) The Director appropriately adopted a “minimum full
supply” concept to project material injury, but did not employ it
correctly and now must modify it. In the Emergency Order, the
Director had calculated the minimum water supply, both natural
flow and storage, the seniors needed to meet their crop require-
ments in the upcoming irrigation season. Then he compared this
to the predicted 2005 supply to determine injury. The SWC mem-
bers objected, again asserting simply that they were entitled to
their licensed and decreed amounts. The hearing officer approved
of the minimum full supply concept, noting that “if it accurately

defines need, use of water above that amount would not be ap-
plied to a beneficial use and would constitute waste.” Id. at 44.

(11) The Director’s use of 1995 as a fixed base year for de-
termining minimum full supply was not appropriate. The hearing
officer observed that the Director’s use, in the Emergency Order,
of 1995 conditions as involving the SWC’s minimum full supply
“was never intended as a final word,” that the baseline should not
be fixed onto one year, and that it should be “adjustable” to reflect
wet and dry years and changing irrigation practices. SWC Rec.
Order at 51. Specifically, the hearing officer concluded that the
1995 baseline should be analyzed and adjusted as necessary to
embody the following elements: (a) To what degree the need for
irrigation water in 1995 was “depressed by the well-above average
precipitation” that year compared to a normal year; (b) Any sig-
nificant cropping changes since 1995; (c) Changes in facilities,
diversion, conveyance, and irrigation practices, such as conver-
sions to sprinklers; (d) Soil conditions, such as soil water retention
ability; (e) The number of non-irrigated acres in the SWC entity’s
service area (this is discussed further below); (f) Calculation of
the senior’s water needs should be based on acres, not shares in a
mutual canal company (such as Twin Falls Canal Co.); and (g) Twin
Falls Canal Company’s per-acre full headgate rate of water de-
livery must be limited to e  miner’s inch (0.0125 cfs), instead of
the ¾ inch (0.015 cfs) they claimed (this is discussed further be-
low). Id. at 49-53.

(12) Reasonable conservation practices and on-farm effi-
ciencies. The City of Pocatello had argued that the SWC members
should be held to the standard of “achievable farm efficiency” in
their irrigation practices. The hearing officer disagreed, noting that
CM Rule 42.01.g requires the calling senior to employ “reason-
able diversion and conveyance efficiency and conservation prac-
tices.” SWC Rec. Order at 54. He concluded that the SWC mem-
bers have been reasonably efficient and have employed reasonable
conservation practices. However, he noted that if the Director iden-
tifies such measures that are not being used, he “may consider that
fact in future determination of need.” Id. at 57.

(13) The SWC members have a right to a reasonable amount
of carryover storage, and juniors may be curtailed to provide it.
Again, the hearing officer turned to the Rules, as supported by the
holding in AFRD#2, to conclude that the SWC members are en-
titled to a reasonable amount of carryover storage. The hearing
officer concluded that curtailment of a replacement water obliga-
tion to supply carryover storage could be imposed only for “the
forthcoming year,” and that attempting to ensure carryover “for
periods of years” is problematic and presents “too great a likeli-
hood for the waste of water.” Id. at 62. “There is no precise amount
of reasonable carryover storage, but the amount should be suffi-
cient to assure that if the following year is a year of water shortage
there will be sufficient water in storage in addition to whatever
natural flow rights exist to fully meet crop needs.” Id.

(14) Juniors are not responsible for storage the seniors lease
to others and, if the reservoir system fills, it cancels any need for
mitigation. Curtailment cannot be imposed to make up for storage
water whose holder sold or leased to others “for purposes unre-
lated to the original right.” SWC Rec. Order at 61 & 64 (citing
AFRD#2). This includes stored water that is leased to other irri-
gators or for instream flow maintenance or salmon flow enhance-
ments. On the other hand, if storage releases are mandated without
compensation to the surface water users, then “ground water users
would be subject to a contribution for their depletion of the river.”
Id. at 61. If the senior’s storage accounts fill, this “would erase the
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debits and credits” relative to determining injury and the juniors’
responsibility for mitigation. Id. at 62.

(15) Mitigation or curtailment must be provided in the sea-
son when it is needed by the seniors. The ground water users re-
sponded to the Emergency Order by offering, in the 2005-2007
period, storage water and other measures to provide replacement
water to offset the projected injury to the two SWC members. The
hearing officer observed that despite these efforts, “the procedural
steps for approving a mitigation plan,” as outlined in the Rules,
were not followed and there never was a hearing or other “proto-
col for the presentation of objections” on such a plan. Id. at 65.
One of the criticisms SWC leveled at the replacement water plans
was that they allegedly did not provide “in-season” relief. The
hearing officer found that the injured seniors “are entitled to cur-
tailment or replacement water in the season of material injury,”
and suggested that a protocol should be developed to handle these
questions. Id. He ruled that in-season replacement may occur either
by the ground water users “obtaining lease water before the begin-
ning of [the] irrigation season” to provide to the seniors or “un-
derwriting the affected SWC members in their acquisition of the
water as needed with a year end accounting.” Id. at 66.

(16) Desirability of ground water users obtaining their own
storage for mitigation. The hearing officer observed that it “would
be very desirable to have a mechanism for [ground water users] to
have an independent right to storage water which it could apply as
replacement water as an alternative to curtailment. . . .” Id. at 11.
To date, the ground water users do not have a permanent storage
contract, and instead must obtain storage (typically on a one-year
basis) from the Upper Snake Rental Pool.

(17) Likely no curtailment in 2008. The Department expects
a full Snake River reservoir system in spring 2008. Accordingly,
we anticipate that there will be an adequate water supply for SWC
members in 2008 and that ground water users will not be required
to curtail pumping or provide mitigation to surface water users in
the upcoming irrigation season. However, it seems inevitable that
drier years in the future will require ground water users to provide
some level of mitigation or replacement water, at least to the two
SWC participants who were deemed to have suffered injury in
2005. Assuming the hearing officer’s recommendations are accep-
ted (and upheld on any appeal), in drier years the Director will im-
plement the recommendations and, presumably, make additional
findings concerning the issues the hearing officer identified but
did not answer (discussed below).

(18) Remaining issues for the Director to address in future
years. These issues would include:

(a) Conduct further analysis of the base year in calculating
minimum full supply. As noted above, the Director would
need to consider additional factors to determine the basis
for calculating the seniors’ minimum full supply.

(b) Determine the acreage served by supplemental ground
water rights held by SWC members. The hearing officer
found that an “undetermined number” of SWC irrigators
may hold supplemental ground water rights. SWC Rec.
Order at 10. During the first weeks of the delivery call in
2005, the Director had requested information from SWC
about the number and locations of these wells, but this
information was not made available then. Evidently it
remains unclear. In any event, the hearing officer noted
that “[i]t would seem that any such ground water rights
would be junior to the surface irrigation rights and sub-
ject to curtailment.” Id. at 10. This appears to be another

area where ground water users could insist on a display
of facts in future years.

(c) Account for additional non-irrigated acres within SWC.
The proof at hearing pertaining to non-irrigated acres fo-
cused on only three of the seven SWC members. Further-
more, even these three can be expected to have addi-
tional lands converted from irrigated agriculture to non-
irrigated areas in the future. Consequently, it would appear
that the Director would need to investigate such conver-
sions in all seven entities before either determining ma-
terial injury or setting a curtailment or mitigation number
in the future.

(d) Develop a protocol for considering mitigation or re-
placement water plans. The hearing officer’s decision
carries the expectation that the Department will adopt a
protocol for either providing storage water before the fact
or paying for the seniors’ purchase of it. Presumably, the
Director will take one of these paths or adopt some other
acceptable protocol. Id. at 65-66.

The Spring Users’ Delivery Call
On January 11, 2008, Hearing Officer Gerald Schroeder is-

sued his Opinion Constituting Findings of Fact, Conclusions of
Law and Recommendation (Springs Rec. Order) after a November
2007 evidentiary hearing in two consolidated delivery calls brought
by Blue Lakes Trout Farm, Inc. and Clear Springs Foods, Inc. (to-
gether, the Spring Users). See http://www.idwr.idaho.gov. These
entities are trout producers in Idaho’s famed Thousand Springs
region. Each holds water rights authorizing large diversions from
springs that flow from the basalt canyon walls where the Snake
River has incised into, and truncated, the Eastern Snake Plain Aqui-
fer. The Spring Users’ commercial trout facilities are situated be-
tween the aquifer and the river, and they depend on the gravity
flow of large quantities of cold, high-quality water from the aqui-
fer into their raceways. Their delivery calls were premised on the
claim that junior-priority ground water pumping from the aquifer
had depleted flows to their facilities and caused them material
injury.

As was the case in the SWC delivery call, the Director had
issued a pre-hearing emergency order. The hearing officer was in
effect reviewing that order based on the evidence at trial. His or-
der was a recommendation to the Director after hearing.

Following the hearing, Hearing Officer Schroeder issued a re-
commended order that in nearly all material respects affirmed for-
mer Director Karl Dreher’s orders that junior ground water users
are to provide a certain level of mitigation to increase spring flows
for the benefit of the Spring Users. Many of the hearing officer’s
conclusions mirror those in the SWC delivery call decision, and
these will not be repeated. In addition to those, the following are
the key rulings in the Springs case:

(1) Ground water pumpers are not solely responsible for
spring declines, but must stop diverting or provide mitigation to
the extent their pumping interferes with senior rights. The ground
water pumpers, acting through the North Snake and Magic Valley
Ground Water Districts (the Ground Water Districts) and repre-
sented by a larger consortium of such districts known as Idaho
Ground Water Appropriators, Inc. (IGWA), pointed out that the
Spring Users made their appropriations at times—primarily the
1960s and 1970s—when aquifer outflows at the springs were
higher, due to incidental recharge from inefficient surface irriga-
tion practices, than they were in 1902. “IGWA maintains that there
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should not be curtailment when the Spring Users rights are de-
pendent upon an inflated water level that was dependent upon in-
cidental recharge that resulted from inefficient farming practices
that cannot now be required.” Springs Rec. Order at 7. The hear-
ing officer acknowledged the anomalous situation in the ESPA, in
which the aquifer holds more water now than it did under pre-
development conditions, but applied the basic priority rule none-
theless. He noted that the Spring Users “cannot require the con-
tinuance of inefficient flood [irrigation] practices,” but rights in
the aquifer still must answer to the priority system. Id. at 8. Ac-
cordingly, he ruled that the “Spring Users are entitled to curtail-
ment to the extent that the junior ground water users interfere with
the water the Spring Users would otherwise have under their water
rights.” Id.

(2) It was proper for the Director to consider historical infor-
mation about water available to the Spring Users’ rights at the
time they were appropriated, and not base his analysis solely on
the maximum amounts stated in the Spring Users’ decrees. The
Spring Users maintained that they should be entitled to curtail
juniors to supply the full amount of their licensed water rights
year-round, and that the Director was without power to “go be-
hind” or “readjudicate” their recent SRBA decrees ratifying these
amounts. The Ground Water Districts maintained that, at the time
the spring rights were established, the supplies from the aquifer
fluctuated down seasonally, and did not supply the maximum di-
version amounts year-round. The hearing officer agreed with the
ground water users, as had the Director in his emergency order.
The amount of curtailment or mitigation would take into account
such fluctuations. Id. at 10-11. The “Spring Users cannot be guaran-
teed the full amount of the water rights adjudicated every day of
the year or every year when that condition has not existed during
any relevant time.” Id. at 19.

(3) The ground water users failed to prove that the Spring
Users employed unreasonable means of diversion. AFRD#2 had
confirmed that, in a delivery call, juniors can raise the defense that
the seniors are not using reasonably efficient means of diversion.
In his emergency order, the Director already had found instances
where the Spring Users were not using reasonable means, and he
had restricted the amount of curtailment accordingly. At hearing,
the ground water users argued for additional restrictions, but failed
to provide adequate proof. The hearing officer found that argu-
ments such as the possibility of horizontal drilling into the aquifer
or pump-back arrangements lacked sufficient evidence to support
expanding the Director’s findings on this issue. Id. at 11-12.

(4) The ground water pumpers were required to curtail, or
provide replacement water equivalent to, some 57,000 acres of
irrigated land in a program phased in over five years. As part of
their mitigation or replacement water effort, the Ground Water
Districts have obtained storage water with which to provide aqui-
fer recharge for the benefit of spring flows, and have shut off
several wells in favor of using available surface water to irrigate
these same lands.

(5) The 10% “trim line,” based on model uncertainty, ap-
plies to the Spring Users’ delivery call. As in the SWC delivery
call, the hearing officer agreed it was appropriate for the Director
to limit the reach of the delivery call to those wells for which the
model predicts, with greater than 10% certainty, that their pump-
ing depletes a particular spring reach. The use of the trim line was
of huge import in this case. “One of the most startling facts in
these cases is the amount of [ground water supplied] acreage that
must be curtailed in order to deliver water to the Spring Users
facilities.” Id. at 22. The hearing officer noted that, without ap-

plying the 10% trim line, the number of ground water irrigated
acres required to be dried up “for Blue Lakes would go from
57,220 acres to 300,000 acres. The acres curtailed to be applied
to [Clear Springs] would rise from 52,740 acres to 600,000 acres.”
Id. at 22. The hearing officer recited the importance of ground
water development to several cities and the agricultural industry
in southern Idaho, and wrote:

In this context to say that land will not be dried up when
there is a substantial possibility that there will be no sig-
nificant contribution to the Spring Users water rights is
consistent with the policies set forth in the Conjunctive
Management Rules, which are consistent with the Idaho
Constitution and the legislative policy towards ground
water development.

Id. at 23.
(6) The public interest is to be considered when curtailment

is proposed. Again citing Schodde, the hearing officer found that
“the public good” can be considered in delivery calls such as this,
and in some cases “outweighed the private right.” Id. at 15.

“First in time is first in right” is fundamental to water ad-
ministration but is subject to consideration of the public
interest. . . . These conclusions . . . affect the Director’s
use of the so-called “trim line,” a point of departure be-
yond which curtailment was not ordered. The public in-
terest affects the timing of curtailment. Consideration of
the public interest gives relevance to the economic evi-
dence that was presented.

Id. at 17.
(7) Water quality of the Spring Users’ supply is an element

that may be considered. The Spring Users argued that the quality
of the water they receive from the springs, including its tempera-
ture, is essential to fish propagation and should be maintained in
any replacement water plan. Although water quality is not an ele-
ment of a water right, the hearing officer concluded nonetheless
that “in considering alternate proposals to provide water in a man-
ner different from the practices in place when the rights were
licensed and ultimately decreed, the quality of the water may be
considered.” Id. at 22.

(8) Where the senior privately agrees to subordinate its water
right, it cannot seek to fill it through a call against other juniors.
In his Emergency Order, the Director had reduced the amount of
water to which Blue Lakes was entitled by 0.7 cfs, which was the
amount Blue Lakes had agreed to subordinate to a neighboring
fish facility. The hearing officer concurred with the Director’s view:
“Rather than curtail [junior ground water pumpers] to provide this
water, it should be counted as water already available to Blue Lakes
Trout Farm.” Id. at 25.

(9) The Ground Water District’s replacement water plan for
2008. The Magic Valley and North Snake Ground Water Dis-
tricts, the only districts among the eight covering portions of the
ESPA, submitted a Replacement Water Plan (Plan) to the Depart-
ment for 2008 that includes continuation of certain mitigation ac-
tions they have implemented in prior years, such as supplying
surface water to formerly ground water-irrigated acres. The Plan
also incorporates mitigation measures that have been facilitated by
the joint purchase of a separate fish farm by the State, the City of
Twin Falls, and the Ground Water Districts. The purchase makes
it possible for this farm’s spring water to be redirected to supply
the Blue Lakes hatchery, thus alleviating the shortage on which it
based its delivery call.
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(a) The Ground Water Districts also propose to use spring
water rights currently diverted by the Idaho Department
of Fish and Game to supply up to 2 cfs of spring water
to Clear Springs. Whether these plans will be accepted
by the Department remains unclear.

(b) Based on this representation by the Districts, the Direc-
tor has found them to be proceeding in good faith and
will not enforce any curtailments of junior ground water
users for the time being. Whether the Ground Water Dis-
trict Replacement Water Plan for 2008 ultimately will be
found sufficient remains to be seen.

IDWR Director’s Decision Denying A&B Irrigation District’s
Delivery Call

This analysis discusses the Director’s January 29, 2008, Order
in the case before the Idaho Department of Water Resources (IDWR
or Department) entitled In re Petition for Delivery Call of A&B
Irrigation District for the Delivery of Ground Water and for the
Creation of a Ground Water Management Area (A&B Order).
See http://www.idwr.idaho.gov.

In the A&B Order, IDWR Director David Tuthill (Director)
denied a water delivery call in which A&B Irrigation District
(A&B) sought to curtail potentially hundreds of junior ground wa-
ter rights in Idaho’s Eastern Snake Plain Aquifer (ESPA). The Di-
rector concluded that A&B had suffered no material injury and
that the water supply problems they alleged likely stemmed from
poor well construction or location, overly-shallow pumping depths,
and similar problems—not from reduced supply due to pumping
by junior ground water right holders. In any event, he noted that
A&B had sufficient water to fully irrigate its patrons’ lands. The
Director also denied A&B’s request to create a Ground Water
Management Area.

A&B is comprised of two divisions. The A Division relies on
Snake River surface water to irrigate about 15,000 acres. With
respect to these surface water rights, A&B is part of the Surface
Water Coalition (SWC), and has participated in SWC’s delivery
call against essentially the same junior ground water rights as are
involved in the A&B call (discussed below). The B Division, which
serves some 63,000 acres and was the subject of the delivery call,
relies on about 177 wells diverting ESPA ground water under 1948-
priority rights. This priority is among the most senior ground wa-
ter priorities in the ESPA, and likely is a chief reason A&B has
seen itself aligned with SWC, despite SWC’s broad-based attack
on ESPA pumping.

A&B’s position was that aquifer levels at its wells have
dropped an average of 20 to 40 feet since 1959, and that it had
trouble pumping enough water to fully satisfy its rights. Blaming
junior ground water users, A&B alleged that it could produce only
about 974 cfs, about an 11% decrease in flow rate from the 1,100
cfs it said was available originally. A&B Order at 43.

A&B’s delivery call against junior ESPA ground water users
actually was filed in 1994, and put on hold due to a stipulation. In
March 2007, A&B petitioned the Department to proceed with the
matter, the Department did so, and the A&B Order resulted. A&B
challenged the A&B Order’s denial of its delivery call, and pe-
titioned for a hearing. The hearing is scheduled for mid-May 2008
before Hearing Officer Gerald Schroeder. In the meantime, A&B
unsuccessfully filed a motion for declaratory ruling asserting that
its groundwater rights acquired prior to enactment of the Idaho
Ground Water Act (Idaho Code Ann. §§ 42-222 et seq.) (Act) were
not subject to the Act (or the Conjunctive Management Rule man-

date) requiring ground water appropriators, at their own expense,
to produce from a reasonable pumping level so as not to command
the entire ground water resource to the exclusion of other appro-
priators. Hearing Officer Schroeder ruled against A&B, stating that
the Act “is applicable to the administration of the water rights . . .
that pre-existed the adoption of the Ground Water Act in 1951. . . .”
DNR Order, May 26, 2008, at 7 (see http://www.idwr.idaho.gov).

The Director’s A&B Order reflects a significant amount of
hydrological and geological analysis. As in the other delivery call
disputes (Spring Users and SWC), the Director reviewed the deli-
very call petition, evaluated information requested from A&B, con-
sidered the Department’s own information about A&B’s water
rights, and then issued a decision. The A&B Order’s fundamental
conclusion is that A&B failed to demonstrate material injury. The
additional information the Director reviewed solidified this find-
ing.

These are the main points from the A&B Order:
(1) A&B has a full water supply. The Director concluded that,

in part due to efficiency improvements, such as sprinklers replacing
flood techniques, A&B was receiving sufficient water from its
wells to fully irrigate all the lands of its patrons (approximately
63,000 acres). Based on studies by the Department, the University
of Idaho, and the U.S. Bureau of Reclamation regarding irrigation
water requirements within A&B—as well as information from
A&B’s own hydrogeologist—A&B has pumped a full water sup-
ply to its lands every year since 1994. Id. at 12-14.

(2) Available data show that none of A&B’s lands are short
of water. A&B claimed it had 18,525 acres that were “water short,”
and not receiving the ¾ inch of deliveries per acre that A&B
believes its lands require. The Department used an evapotrans-
piration model, Landsat photos, and other analyses to test this claim,
and found that these lands in fact had been receiving adequate irri-
gation water. Id. at 15-23.

(3) A&Bs has supplemental wells for which it has not accoun-
ted. Some 27,000 acres within A&B (including some of the claimed
water short areas) receive ground water from private supplemental
wells, although the “annual volumes pumped from these private
wells were not provided by A&B and are not included in any A&B
annual or monthly water use summaries.” Id. at 16. In other words,
the Director found A&B’s wells annually pumped sufficient water
for the entire project, but that over 40% of the project lands re-
ceived at least some water from separate ground water pumps
operated by A&B patrons. The Director did not discuss the priori-
ties of these supplemental wells or their potential affects on the
A&B wells.

(4) A&B is subject to the reasonable pumping level mandate.
The Director noted that ground water levels in the ESPA have de-
clined some since the 1950s, but “generally remain above” the lev-
els existing before surface irrigation and its attendant incidental
recharge began in the late 1800s. Id. at 5. The Director concluded
that A&B is required to produce its water from a reasonably deep
level, and that there is no indication that A&B is being asked to
pump water from below such a level. Id. Furthermore, the Direc-
tor found that the costs A&B has incurred in deepening its wells
“are not unreasonable.” Id. at 45.

Hydrogeology. The Department referenced several hydrolo-
gical and geological studies of the ESPA in A&B’s area to con-
clude that some of A&B’s wells were located in areas having little
ground water productivity. The Director noted that other A&B
wells were constructed in areas that had not been evaluated for
productivity. A&B Order at 24. The Director refused to curtail other
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ground water rights when A&B’s own actions had left it with in-
sufficient water due not to overall supply in the aquifer, but to
their having chosen well locations poorly.

Well design and construction. A&B had asserted, in support
of its delivery call, that it abandoned seven wells “because they no
longer provide adequate water.” Id. at 27. However, the Director
found that only five had been abandoned and that the reasons for
abandonment could not be laid at the feet of the junior pumpers
(four were in the non-productive sediments in the south of the
project and one was abandoned due to a crooked borehole). Id.
A&B also maintained that since 1980 it “drilled 8 new wells to
replace wells that would no longer provide an adequate water sup-
ply as the result of the lower ground water tables.” Id. at 28. The
Director concluded that “[t]he need for well deepening, well re-
placement, pump lowering, and pump bowl replacement, however,
is not a recent development and is attributable, in part, to sub-
standard original well construction, routine operation and main-
tenance, extraordinary operation and maintenance caused by sand
pumping, and a variety of other causes.” Id. at 28.

The Director also found that that A&B did not have geophys-
ical logs of its wells or information about the saturated thickness
of the aquifer. Id. at 32. In the absence of this information, the Di-
rector concluded that “it is difficult to assess how serious a prob-
lem is posed by potential future water level declines.” Id.

The Director also found that “A&B has not adopted formal
standards for the design and installation of wells,” and instead de-
signed wells informally with a drilling contractor. Id. at 44. A&B
used the cable tool drilling technique, which “is not well suited for
use in the geological environment in the southwestern portion of
the District. . . .” Id. A&B’s “[f]ailure to use appropriate technol-
ogy artificially limits access to available water supplies and is not
consistent with the requirement for the appropriator to use reason-
able access.” Id. at 45.

Use of the ground water model. A&B sought to extrapolate
effects on its wells from ground water pumping that might be de-
duced from use of the ground water model that has been used to
evaluate pumping effects on reach gains to various reaches of the
Snake River. The Director noted that the ground water model “does
not properly account for local hydrogeologic features within the
aquifer or local pumping effects and thus, should not be used to
evaluate impacts of one well on another.” Id. at 33.

Irrigation of enlargement areas. A&B asserted that it had
some 22,700 acres of water-short areas under 39 wells. However,
the Director observed that the senior water rights associated with
these wells allow irrigation of about 4,100 fewer acres than this.
Id. at 15. These acres may correspond to a similar number of acres
that were recognized as enlargements in A&B Irrigation District
v. Aberdeen-American Falls Ground Water District, 141 Idaho
746, 118 P.3d 78 (2005). Enlargement acres received a statutory
amnesty but are required to take a priority of 1994, the date of the
statute.

Denial of Ground Water Management Area designation. Idaho
Code § 42-233b authorizes the Director to designate a ground water
management area (GWMA) covering a ground water basin the
Director determines “may be approaching the conditions of a cri-
tical ground water area.” The GWMA statute authorizes the Direc-
tor to impose certain conditions or restrictions, including curtail-
ment of junior rights, to protect ground water levels and senior
water rights. A&B asked that the ESPA be designated a GWMA,
essentially as an alternative means to achieve curtailment of jun-
iors. The Director denied the petition, concluding that because
water districts pursuant to Idaho Code tit. 42, ch. 6, already are in

place across the entire ESPA, and because administration of jun-
ior water rights can be carried out in these districts, “no additional
relief” would be provided to A&B by such a designation. A&B
Order at 47.

SRBA Court’s Decision Granting Idaho’s Motion for Summary
Judgment Against Idaho Power Company

In its Memorandum Decision and Order on Cross-Motions
for Summary Judgment, (IPCo Decision), Consolidated Subcase
00-92023 (92-93), In re SRBA, Case No. 39576, Idaho Dist. Ct.,
Fifth Jud. Dist. (Apr. 18, 2008), the Snake River Basin Adjudica-
tion (SRBA) court ruled that the 1984 contract between the State
of Idaho and Idaho Power Company means what it says and will
be enforced as Idaho Power’s water rights are decreed in the SRBA.
The court ruled that, under the Swan Falls Agreement (Agreement),
a portion of Idaho Power’s hydropower water rights on the Snake
River at Swan Falls Dam were placed in trust, with the state as
trustee, and that these rights are subject to being subordinated by
the state to new water rights licensed upstream or upgradient that
might deplete flows at Swan Falls. Such new rights, for irrigation
and other uses, were granted in the ensuing years, pursuant to stat-
utory provisions implementing the Agreement.

The dispute arose when the SRBA court, “due to an oversight
in uncontested cases,” issued partial decrees naming Idaho Power
as the sole owner of these water rights. IPCo Decision at 42. The
state and others filed late objections seeking to name the state as
owner, subject to the trust described in the Agreement. In this de-
cision, the court ruled for the state, and will issue the decrees in the
name of the State, as legal title holder, noting that Idaho Power and
the citizens of Idaho share equitable title to those Idaho Power
water rights held in trust pursuant to the Agreement. Id. at 20-21.

This decision is significant because it thwarted Idaho Power’s
attempt to place itself in a position to exert even more pressure on
junior ground water rights in the ESPA by, in effect, evading the
subordination of its rights to the juniors.

CONJUNCTIVE USE REGULATIONS
(continued from page 1)

ject was allocated between the Rio Grande and Conejos Rivers,
and the parties agreed that in exchange for the allocation of water
from the Closed Basin Project, they would not seek to curtail ex-
isting levels of groundwater use. In light of this agreement, the
State Engineer did not pursue promulgation of new groundwater
regulations for Water Division No. 3.

In 1998, the Colorado General Assembly adopted House Bill
98-1011 (HB 98-1011) to address future use of the Confined Aqui-
fer. That bill recognized that new withdrawals of groundwater
from the aquifer systems in Water Division No. 3 could materially
injure vested water rights, and that there was insufficient knowl-
edge about the aquifer systems. Accordingly, HB 98-1011 called
for the State Engineer to conduct a specific study of the Confined
Aquifer system, and then to promulgate new rules governing fu-
ture withdrawals from the Confined Aquifer. In addition, to ad-
dress the question of water “salvaged” by lowering of groundwater
levels, HB 98-1011 provided that unappropriated water is not
made available, and injury is not prevented, as a result of the re-
duction of water consumption by non-irrigated native vegetation.

In accordance with the mandates of HB 98-1011, the State
Engineer undertook a comprehensive study of the hydrology and
geology in the San Luis Valley. That study is known as the Rio
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Grande Decision Support System study (RGDSS), and the water
court subsequently described it as “one of the most comprehensive
studies of the Valley’s geology and hydrology that has ever been
undertaken.” Simpson, 181 P.3d at 257. An important part of the
RGDSS study was the development of a groundwater computer
model to simulate the flows in the aquifer systems in the San Luis
Valley.

Prior to the completion of the RGDSS study in 2004, the Gen-
eral Assembly enacted Senate Bill 04-222 (SB 04-222, codified
at Colo. Rev. Stat. § 37-92-501(4)). That bill requires, among other
things, that in promulgation of rules governing the use of under-
ground water in W ater Division No. 3, the State Engineer must
regulate the Confined Aquifer and Unconfined Aquifer so as to
maintain a sustainable supply of water in each, must maintain ar-
tesian pressure in the Confined Aquifer within a legislatively es-
tablished range, and must not recognize the reduction of water con-
sumption by phreatophytes as a source of replacement water for
new water uses, as a means to prevent injury from new water uses,
or to replace existing depletions.

In June 2004, acting pursuant to the authority granted by HB
98-1011 and SB 04-222, the State Engineer promulgated the New
Use Rules. Those rules apply only to new withdrawals from the
Confined Aquifer in Water Division No. 3 that affect the rate or
direction of movement of water in the Confined Aquifer system.
The rules provide that in determining whether the proposed new
withdrawals will affect the rate or direction of movement of water
in the Confined Aquifer system, the State Engineer will rely upon
the RGDSS groundwater model. The rules require that any new
withdrawal of water from the Confined Aquifer must prevent in-
jury to vested rights of others that would be caused by the new
withdrawals. In doing so, the rules essentially require an applicant
to make a 1-for-1 replacement of the proposed new withdrawals.
In addition, the rules prohibit any new withdrawals from causing
any fluctuations in artesian pressures in the Confined Aquifer fall-
ing outside of the legislatively prescribed range, and prohibit the
use of water salvaged by the reduction of consumption by non-
irrigated native vegetation as a source of unappropriated water or
as a means to prevent injury.

The State Engineer published notice of the proposed New
Use Rules in accordance with Colo. Rev. Stat. § 37-92-501 (3)(a),
and numerous protests were filed. After a 26-day trial on the pro-
tests, Water Judge John O. Kuenhold issued a 191-page opinion
upholding the rules. The Colorado Supreme Court described this
decision as “what may well be the most comprehensive decision
issued by a Colorado water court.” 181 P.3d at 259. That 191-
page opinion includes extensive background and discussion of the
hydrology of the San Luis Valley, as well as a substantial analysis
of the opponents’ arguments against the rules, and is available
online at http://www.courts.state.co.us/supct/watercourts/wat-div3/
water3index.htm.

The opponents to the rules appealed the decision of the water
court, raising numerous constitutional challenges to the validity of
the rules. The Colorado Supreme Court analyzed each of the oppo-
nents’ arguments, and concluded that none of the arguments jus-
tified invalidating the rules.

The opponents’ first argument was that the artesian pressure
requirements in SB 04-222 violate Article XVI, § 6 of the Colo-
rado Constitution by denying the right to appropriate the unap-
propriated waters of the state. In effect, they argued that it was
unconstitutional to protect artesian pressure. In analyzing this argu-
ment, the court first pointed out that there is no right to divert
additional water from the aquifer unless there is unappropriated

water available for withdrawal and the withdrawal will not ma-
terially injure the vested water rights of others. It went on to hold
that Colorado’s Constitution guarantees only the right to appro-
priate the unappropriated waters of the state and, therefore, the
opponents argument failed unless the Confined Aquifer contains
unappropriated water. Because the water court found that both the
confined and unconfined aquifers were over-appropriated, there
was no available unappropriated water for withdrawal and, there-
fore, the rules did not infringe on the constitutional right of ap-
propriation.

The court also held that the artesian pressure requirements in
SB 04-222 were proper and had a rational basis. In doing so, the
court relied upon the findings of the water court that the artesian
pressure requirements help protect vested water rights, maintain
a sustainable water supply in the aquifer, and prevent underground
water use from interfering with Colorado’s ability to fulfill its
obligations under the Rio Grande Compact.

The opponents next argued that the requirement of the rules
that unappropriated water is not made available, and injury is not
prevented, as a result of the reduction of water consumption by
non-irrigated vegetation was invalid because it was not authorized
by SB 04-222. The court brushed aside this argument because the
authorization for that limitation was contained in HB-1011. In the
court’s view, the opponents’ argument was an attack on the vali-
dity of the statutory provision. It held that there is a rational basis
for this requirement, and that it is an appropriate exercise of au-
thority for the General Assembly to balance the potential environ-
mental consequences of encouraging eradication of phreatophytes
against the potential benefits of salvaging water that would have
been used by the phreatophytes. The court restated its long held
view that whether to encourage such a change in natural condi-
tions in order to permit increased water use is a question fraught
with important policy considerations, one that is best suited for
resolution by the General Assembly.

The opposers also argued that the rules impermissibly created
an irrebuttable finding of injury from any new withdrawal of water
from the Confined Aquifer system. In addressing this argument
the court first pointed out that the rules are based on a finding of
fact that new withdrawals of water from the Confined Aquifer will
cause injury unless they are properly augmented. The court then
stated that this finding provides the basis for the requirement of
the rules that any new withdrawals must prevent injury to senior
water rights and, because the Confined Aquifer is over-appropri-
ated all of the time, the only way to prevent injury is to require
full replacement. Finally, the court pointed out that the determina-
tion of the injury is based upon the RGDSS groundwater model,
and that the rules provide an opportunity to challenge whether
the RGDSS groundwater model accurately determines the time,
amount, and location of depletions and fluctuations in artesian pres-
sures caused by new withdrawals. This opportunity to rebut the
RGDSS groundwater model’s results leaves open the possibility
that an applicant for a new withdrawal could successfully present
evidence that the new groundwater withdrawal should be per-
mitted.

The opponents also argued that the rules were invalid because
they failed to regulate all groundwater uses in the San Luis Valley.
The court rejected this argument, noting that nothing in the rules
prevented further regulation of existing wells, and that the rules do
not violate the statutory authority by regulating only new uses
from the Confined Aquifer.

In the same vein, the opponents argued that the rules violate
equal protection because they regulate new diversions without regu-
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lating existing diversions, and because they regulate withdrawals
from the Confined Aquifer but not withdrawals from the Uncon-
fined Aquifer. The court pointed out that to establish an equal
protection violation, the opponent is required to show that the
classification at issue lacks a legitimate governmental purpose, is
without a rational basis, and arbitrarily singles out a group of per-
sons for disparate treatment in comparison to other persons that
are similarly situated. The court also stated that if any conceivable
set of facts would lead to the conclusion that a classification serves
a legitimate purpose, the court must assume those facts to exist.
On this basis, the court held that, because a rational basis exists
for different treatment of the groups at issue, the opponents’ argu-
ment failed.

Finally, the opponents argued that the rules were invalid be-
cause of the State Engineer’s failure to follow the requirements of
the Administrative Procedure Act. The court rejected this argument,
pointing out that this issue had previously been litigated and de-
cided in Kuiper v. Hogenson, 196 Colo. 197, 583 P.2d 910 (Colo.
1978).

CALIFORNIA
(Ronald B. Robie, Reporter)

LAND TRANSFERS INCLUDE PROPORTIONATE SHARE
OF PRE-1914  APPROPRIATIVE WATER RIGHTS

A pre-1914 appropriative water right is appurtenant to the
land in California and transfer of a part of the land carries with it
a proportionate share of the water right. This is the holding in Nicoll
v. Rudnick, 160 Cal. App. 4th 550, 72 Cal. Rptr. 3d 879 (2008) de-
cided recently by the Court of Appeal, Fifth Appellate District.

In this case a 1902 judgment established an 1864 priority to
300 inches of water from the south fork of the Kern River, appur-
tenant to 300.5 acres consisting of two contiguous parcels. In 1933,
one parcel was foreclosed by the bank and is now owned by de-
fendant Rudnick. That parcel constituted 52% of the original acre-
age. The deed transferring the parcel to Rudnick did not refer to
water rights.

The owner of the other parcel, Nicoll, brought a quiet title ac-
tion in 2006 to determine the water rights of the two parcels. In
affirming a trial court judgment, the appellate court allocated the
water rights proportionately to the amount of land owned, based
on the 1902 judgment and the presumption that “rights and appur-
tenances that ordinarily pass with a conveyance of land pass to a
purchaser on foreclosure. . . .” 72 Cal. Rptr. 3d at 886.

Nicoll had argued that the right should be based on water use
on each parcel prior to the foreclosure because one parcel had a
higher use of water than the other. However, the court rejected this
contention, saying “The dispositive issue here was whether said
established water right [from the 1902 decree] was appurtenant to
the entirety of the land, or to only a portion thereof, at the time of
the 1933 foreclosure.” Id. at 888.

The court recognized that an appropriative water right is meas-
ured by the amount of water that is reasonably and beneficially
used on the land, but said that this case “was not about whether an
appropriative right was established by one or both parties to a par-
ticular quantity of water.” Rather, the court distinguished, it was
about the place of use. Id. at 887-88.

Thus, the case left to a later day the issue of whether any of
either party’s right was lost or abandoned by nonuse.

PRESCRIPTIVE WATER RIGHTS RECOGNIZED
IN PRIVATE DISPUTE

In another recent case, the Court of Appeal, Fifth Appellate
District, held in Brewer v. Murphy, 161 Cal. App. 4th 928, 74 Cal.
Rptr. 3d 436, 438 (Cal. Ct. App. 2008), that “California law recog-
nizes prescriptive water rights as between private parties. . . . ”
This issue was left open by the California Supreme Court in Peo-
ple v. Shirokow, 26 Cal. 3d 301, 605 P.2d 859 (Cal. 1980), which
concluded that one cannot obtain a prescriptive right against the
state when the state seeks to enjoin unauthorized use under Cal.
Water Code § 1052.

Plaintiff sued to quiet title to a prescriptive right in water from
a spring on defendant’s property and to maintain a water line for
that purpose.

The appellate court concluded that plaintiffs were lower ri-
parian owners on an intermittent stream that flowed from defen-
dant’s property to plaintiff’s property. The appellate court also
upheld the trial court’s findings that the elements of a prescriptive
right claim had been proven, namely, use “that is (1) actual, (2) open
and notorious, (3) hostile and adverse to the original owner, (4) con-
tinuous and uninterrupted, (5) under a claim of right, (6) for the
statutory period of five years (Civ. Code § 1007. . . .).” Brewer v.
Murphy, 74 Cal. Rptr. 3d at 443-44.

In its ruling the appellate court noted that court of appeal opin-
ions prior to Shirokow had held that a lower riparian owner who
directly diverts water from an upper riparian owner’s land may ac-
quire prescriptive rights, Lindsay v. King, 138 Cal. App. 2d 333,
292 P.2d 23 (1956), and Saxon v. DuBois, 209 Cal. App. 2d 713,
26 Cal. Rptr. 196 (1962). It held they were still good law and sur-
vived Shirokow.

In 2000, in a leading water case, City of Barstow v. Mojave
Water Agency, 23 Cal. 4th 1224, 5 P.3d 853 (2000), the Califor-
nia Supreme Court dealt with prescriptive rights but, as pointed
out by the appellate court in Brewer, the Barstow case dealt with
ground water, not surface water. Brewer v. Murphy, 72 Cal. Rptr.
3d at 443, n.5.

COLORADO
(William A. Paddock, Reporter)

2008  COLORADO WATER-RELATED LEGISLATION

House Bill 08-1280: Use of Leased Water Rights for Instream
Flow Purposes. In 1973, Colorado adopted its instream flow water
rights law, Colo. Rev. Stat. § 37-92-102(3). That law authorized the
Colorado Water Conservation Board (Board) to appropriate such
waters of natural streams and lakes as the Board determined may
be required for minimum stream flows, or for natural surface water
levels or volumes for natural lakes, so as to preserve the natural
environment to a reasonable degree. In 1986, this program was ex-
panded to authorize the Board to acquire by grant, purchase, do-
nation, request, devise, lease, exchange, or other contractual agree-
ments with any person or governmental entity, such water, water
rights, or interest in water in such amounts as the Board deter-
mined to be appropriate for stream flows or natural surface levels
or volumes for natural lakes to preserve or improve the natural en-
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vironment to a reasonable degree. In 2008, the General Assembly
adopted House Bill 08-1280 to address the use and protection of
existing water rights acquired by the Board for instream flows or
minimum lake levels pursuant to contracts with water right owners.

Because of the controversy surrounding HB 08-1280, it does
not become effective until August 6, 2008, and if a referendum
petition pursuant to Article V, § 1(3) of the Colorado Constitution
is filed against the Act or a part thereof, the challenged provision
would not take effect until after the results of the referendum.

HB 08-1280 requires the Board to adopt criteria for the evalua-
tion of proposed contracts for leases or loans of water rights for
instream flow purposes, and those criteria must include, but are
not limited to, providing public notice of the proposed transaction,
evaluating the extent to which the water will benefit the natural
environment to a reasonable degree, and determination of the com-
pensation to be paid to the lessor of the water right based upon the
use of water after the term of the lease.

HB 08-1280 also requires that, as a condition of the approval
of a contract or lease, the Board must obtain confirmation from
the Division Engineer that the proposed use is administrable and
is capable of meeting all applicable statutory requirements. In ad-
dition, the Board is required to maintain records of how much water
is used under the contracts and agreements annually, install meas-
uring devices deemed necessary by the Division Engineer to ad-
minister the contract or agreement, and measure and record the
quantity of water flowing out of the reach where the water right is
used for instream flow purposes so that the agreement can be prop-
erly administered.

The legislation also requires that all such contracts or agree-
ments must provide that, pursuant to a water court decree imple-
menting the contract or agreement, the historical consumptive use
of the water right may be used downstream of the instream flow
reach where the water is being used by the Conservation Board.
This provision is controversial because, in the view of many, it
allows the double use of the water right.

In order to address concerns about injury to other vested water
rights from such transactions, the Board is required to file a change
of water rights application or other appropriate application with
the water court, and to obtain a decree changing the water right to
one for instream flow purposes. The water court decree must quan-
tify the historical consumptive use of the water right and deter-
mine the method by which the historical consumptive use should
be quantified and credited during the term of the lease or loan of
the water right. That methodology must recognize the actual amount
of consumptive use available under the water right, and may not
result in a reduction of the historical consumptive use of that right
during the term of the loan or lease, except to the extent such re-
duction is based upon the actual amount of water available in pri-
ority to the water right.

HB 08-1280 also amends the definition of abandonment of a
water right to exclude any period that a water right is being used
under lease or contract with the Board that allows the Board to
use all or part of the water right to preserve or improve the natural
environment to a reasonable degree. Finally, the bill amends Colo.
Rev. Stat. § 37-92-305(3) to provide that decrees for the changes
of water rights to implement a contract or lease with the Board
must provide that the Board, or the water right owner, may make
beneficial use of the historical consumptive use of the changed
water right downstream from the instream flow reach where the
water right is used. In such situations, historical consumptive use
must be treated as fully consumable, reusable water, subject to

such terms and conditions as the water court finds necessary to
prevent injury to other water rights.

Senate Bill 08-226: Aquatic Nuisance Species. The Zebra Mus-
sel has recently been discovered in Pueblo Reservoir on the Ar-
kansas River in Colorado. This mussel, a native to the Balkans,
Poland, and the former Soviet Union, has wreaked havoc on water
supply infrastructure and the natural ecosystems of fresh water
lakes in many parts of the United States. SB 08-226 is Colorado’s
effort to control the spread of both the Zebra Mussel in Colorado
and other aquatic nuisance species. This bill authorizes the Colo-
rado Division of Parks and Outdoor Recreation and the Colorado
Division of Wildlife to establish and operate aquatic nuisance spe-
cies check stations in order to inspect all boats, trailers, motor ve-
hicles, and any associated equipment that may contain or carry an
aquatic nuisance species. It authorizes the Divisions to require the
owner of such a “conveyance” to decontaminate it in accordance
with rules promulgated by the Board of Parks and Outdoor Recre-
ation and, if the owner refuses to decontaminate the “convey-
ance,” then it may be impounded and quarantined until such time
as decontamination is completed. The bill also authorizes every
qualified peace officer to stop and inspect for the presence of
aquatic nuisance species any such “conveyance” prior to it being
placed into the waters of the state, departing waters of the state, or
departing a “vessel-staging area.” In addition, it authorizes any
qualified peace officer who reasonably believes that an aquatic
nuisance species may be present after conducting an inspection,
to impound and quarantine the “conveyance.”

The bill creates penalties for refusal to comply with decontam-
ination orders, and makes it a crime to possess, import, export, ship,
or transport aquatic nuisance species. The first offense is a class 2
petty offense, and subsequent violations are misdemeanors. The bill
will take effect July 1, 2008.

Senate Bill 08-221: Funding of Forest Health Projects and
Watershed Protection Projects. Colorado, like many western states,
has experienced an infestation of Pine Beetles, which is destroy-
ing large portions of the native pine forests. The Pine Beetles kill
the trees that serve as their hosts, and the resulting dead trees create
a fire hazard. In addition, in recent years Colorado has experi-
enced large forest fires in watersheds above major water storage
reservoirs. The destruction of these forests creates severe soil
erosion problems, which, in turn, cause substantial sedimentation
and other problems in downstream reservoirs. SB 08-221 is an
effort to provide funding to governmental entities to deal with
these problems.

The bill authorizes the Colorado Water Resources and Power
Development Authority to issue up to $50 million in bonds to
fund the “watershed protection projects” and “forest health pro-
jects” of governmental agencies. A forest health project is defined
as an undertaking that improves the health of a forest, including,
but not limited to, reducing the threat of uncharacteristically large
or intense insect or disease epidemics, reducing the impact of un-
characteristically large or high-intensity wildfires, reducing the
impact of undesirable non-native species, replanting of trees in the
deforested areas, and improving the use of, or adding value to, small
diameter trees. Watershed protection projects are defined as an
undertaking to improve or protect a domestic or agricultural sup-
ply watershed by activities to prevent fire or wildfire hazards,
post-fire remediation, soil stabilization, water supply continuance,
or water quality maintenance or improvement within the water-
shed. Watershed protection projects do not include undertakings
where the purpose is to materially increase water quantity. The
bill was signed by the Governor on May 28, 2008.
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House Bill 08-1141: Water Supplies for Land Use Approvals.
This bill amends Colo. Rev. Stat. §§ 29-20-101 et seq., and adds
new parts 301 through 306. This bill requires that, for any new real
estate development in excess of 50 units or single family equiva-
lents, the developer must meet proof that it has an adequate water
supply to provide the needs of the new development. For purposes
of this act, “adequate” means a water supply that will be sufficient
for build-out of the proposed development in terms of quantity,
quality, dependability, and availability to provide a supply of water
for the type of development proposed. The bill contains detailed
provisions concerning the evaluation process for this determina-
tion, and a requirement for the evaluation of the adequacy of the
water supply when provided by a public water supply entity. The
bill became law on May 29, 2008.

House Bill 08-1014: Transfer of Well Permits Upon Con-
veyance of Residential Property. This bill amends Colo. Rev. Stat.
§ 38-30-102 to require that, upon the transfer of residential prop-
erty whose water supply is derived from a well, the seller must
transfer the well permit at the time of the closing of the sale of the
real property. This is largely a housekeeping statute designed to
ensure that the formalities for transferring well permits are com-
pleted contemporaneously with the closing of the sale of the real
property, a formality largely ignored in the past. The bill was en-
acted on March 26, 2008, and will become effective January 1,
2009, unless a referendum petition pursuant to Art. V, § 1(3) of
the Colorado Constitution is filed against it or a part thereof, in
which case the challenged provision would not take effect until
after the results of the referendum.

KANSAS
(Leland E. Rolfs and John C. Peck, Reporters)

KANSAS FILES EXCEPTION TO SPECIAL M ASTER’S
DETERM INATION REGARDING EXPERT W ITNESS FEES
IN ARKANSAS RIVER LITIGATION

In January 2008, Special Master Arthur L. Littleworth filed the
Fifth and Final Report in the case of Kansas v. Colorado, No. 105,
Original, 128 S. Ct. 1467 (2008). The three-volume report con-
tains his proposed Judgment and Decree, which includes an in-
junction, procedures for modification of the Appendices to the
Decree, and various Appendices on Compact compliance, Compact
accounting, the documentation of the Hydrologic-Institutional
Model (H-I Model) including a DVD with the actual H-I Model,
the methodology for determining usable stateline flow, a dispute
resolution procedure, and various other matters.

On April 10, 2008, Kansas filed the Kansas’ Exception and
Brief presenting the question: “In the exercise of this Court’s orig-
inal jurisdiction, is the Court bound by the Congressional limit
on the federal district courts in awarding costs for expert wit-
nesses?” Colorado filed no exceptions.

In his Fifth and Final Report, the Special Master ruled that the
award of expert witness costs is controlled by the same statutory
limit that applies to the federal district courts. The effect of that
ruling was to limit Kansas’ recovery of costs paid to expert wit-
nesses to $199,577.19. Kansas’ proposed total expert costs were
$9,214,727.81.

Because the Special Master ruled that the $40 per day limit
on witness appearance fees found in 28 U.S.C. § 1821(b) applied
to cases being heard in the original jurisdiction of the U.S. Su-

preme Court, he did not fully consider the reasonableness of Kan-
sas’ expert witness costs if the $40 per day limit did not apply.
Kansas has asked the Court to sustain its exception and remand
the matter to the Special Master for consideration in light of the
Court’s ruling.

On May 12, 2008, Colorado filed Colorado’s Reply in Oppo-
sition to Kansas’ Exception. Colorado maintains that the Special
Master correctly determined that 28 U.S.C. § 1821(b) applies to
the taxation of expert witness fees as costs in this case, and that
Kansas’ exception should be denied.

NEBRASKA
(Sandra B. Zellmer, Reporter)

JUDICIAL DECISIONS

Preferences. Nebraska’s 1895 Appropriation and Irrigation
Law embraced prior appropriation as the state’s system of surface
water law. At the same time, the 1895 law also established a hier-
archy of preferences, delineating domestic uses of water above
agricultural uses, and agricultural uses above manufacturing uses.
Neb. Rev. Stat. § 46-204; Neb. Const. art. XV, § 6. In 1933, the
legislature expanded the preference doctrine by adopting a pref-
erence for agriculture over power generation. Neb. Rev. Stat.
§ 70-668.

In order for a preferred user to effectuate its rights under the
preference doctrine, the Nebraska Constitution provided that “no
inferior right to the use of the waters of this state shall be acquired
by a superior right without just compensation therefor [sic] to the
inferior user.” Neb. Const. art. XV, § 6. When a preference is as-
serted over the use of water for power generation, the legislature
has established a cap on the compensation to be paid to those
using water for power purposes of the cost of replacing the power
otherwise generated by the power plant. Neb. Rev. Stat. § 70-669.
As to other uses, appropriators that cannot agree on an amount
must use the procedures for condemnation of real property. Neb.
Rev. Stat. § 70-672. In effect, these provisions gave domestic users
and irrigators a private right of eminent domain over the water
rights of power districts and manufacturers.

This preference system remains in place today, but it has rare-
ly been tested in the courts. In a seminal case, Loup River Public
Power District v. North Loup River Public Power & Irrigation
District, 142 Neb. 141, 5 N.W.2d 240 (1942), the Nebraska Su-
preme Court held that the senior appropriator had the first right to
the water, which can only be destroyed by a preferred user “by the
employment of formal condemnation proceedings and the tender
of compensation prior to interference.” 5 N.W.2d at 249 (empha-
sis added). The junior user, an irrigation district with a preferred
agricultural use on the North Loup River, continued to divert wa-
ter despite shortage under the belief that its preferred right cir-
cumvented the operation of prior appropriation. The senior user,
Loup River Public Power District, sued to enjoin the irrigation
district from diverting water. According to the court, to rule in
favor of the irrigator would allow junior appropriators to subvert
the appropriation system and “invite uncertainty and chaos into
the irrigation laws of this state.” Id. at 248. The holding empha-
sized that the state Department of Natural Resources (DNR) had
a duty to enforce all priorities as to time, unless an appropriator
had already initiated condemnation proceedings to divest the in-
ferior user’s right in the manner provided by state law. See Marcus
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A. Powers, No Water for Old Preferences? (May 5, 2008) (Uni-
versity of Nebraska College of Law Independent Research Pro-
ject) (on file with this reporter) (analyzing the underpinnings and
judicial treatment of the preference doctrine).

Legal issues surrounding preferred users’ power of private
eminent domain did not come before the Nebraska courts again
for many years. In the summer of 2007, however, drought gripped
the Niobrara River in northern Nebraska, and Nebraska Public
Power District (NPPD), a senior appropriator with a 1932 water
right, did not receive its full allocation as needed for the operation
of Spencer Dam. Unlike the Republican and Platte River Basins
to the south, the Niobrara River Basin had historically enjoyed
adequate precipitation to provide all surface water appropriators
with their full allocations during the growing season. In 2007,
however, NPPD called upon the DNR to close the headgates of
upstream junior appropriators until NPPD received its full allo-
cation, and the DNR issued closing notices to nearly 400 irriga-
tors. See Minutes of the Natural Resources Commission Meeting,
Director’s Report, at 3 (May 24, 2007).

The irrigators were understandably dismayed that water was
being shut off in May, leaving their newly planted crops without
a reliable source of water. Adding insult to injury, the irrigators
were being shut down for the benefit of a small hydroelectric dam
with limited generation capacity. Several of the irrigators brought
suit against the DNR and NPPD in federal district court. Other
lawsuits were lodged in state courts, where the irrigators sought
injunctive relief to restrain the DNR from closing the irrigators’
headgates. See Miles v. Nebraska Department of Natural Resources,
CI 07-3120 (Lancaster Co. Dist. Ct. 2007); Keating v. Nebraska
Public Power District, CI 07-115 (Holt Co. Dist. Ct. 2007).

The courts refused to grant injunctive relief. In particular,
the federal court took note of the DNR’s original, exclusive
jurisdiction over surface water rights and dismissed the case on
grounds of ripeness and failure to exhaust administrative rem-
edies. First Amended Class Action Complaint for Declaratory and
Injunctive Relief, Keating v. Nebraska Public Power District,
No. 7:07CV:5011, 2007 WL 2248054 at *1-2 (D. Neb. 2007).
Accordingly, irrigators facing these circumstances must seek relief
through Nebraska’s preference and condemnation systems. Loup
River Public Power District, 142 Neb. 141, 5 N.W.2d 240 (1942).

Meanwhile, two Niobrara irrigators, Jack Bond and Joe
McClaren Ranch, took the proper steps to file a petition with the
DNR to assert their superior preference rights under Neb. Rev.
Stat. § 70-672. David Hendee, “Irrigation Empire Part 6: Nebras-
ka’s Water Barons,” Omaha World Herald, June 10, 2007. An
agreement for compensation could not be reached with NPPD,
so Bond initiated condemnation proceedings to acquire NPPD’s
water rights. Compensation was set at 70 cents per acre-foot,
based on an analysis of the cost to replace the power that would
have been generated, and NPPD agreed that “[t]he compensation
protects NPPD’s water rights at a price that is fair.” NPPD Press
Release, NPPD Delays Call on Water in Niobrara River Basin
(June 27, 2007), available at http://www.nppd.com/Newsroom/
NewsRelease.asp?NewsReleaseID=273.

The Niobrara River scenario demonstrated both the power of
long-established use preferences and the continuing vitality of the
preference system in modern water law. Powers, supra, at 22.
Important questions remain, however. If an economically and so-
cially valuable industry were to arrive on the scene, such as a new
biofuels plant, limitations inherent in the preference system might
be revealed. Even if the biofuels plant is able to purchase a senior
water right from an existing user, it would have a low manu-

facturing preference. In times of scarcity, irrigators holding junior
rights but high agricultural preferences could initiate condemna-
tion proceedings to take the plant’s water, thereby shutting down
its operations. To date, this is a purely hypothetical case and,
indeed, farmers may not be willing or able to pay market value, as
required under Neb. Rev. Stat. § 70-672. See Curry v. Lewis &
Clark Natural Resources District, 267 Neb. 857, 678 N.W.2d 95
(2004) (regarding the definition of fair market value in a condem-
nation proceeding). As this reporter’s own father frequently la-
mented, farmers are chronically “cash poor and land rich,” not-
withstanding record-breaking high corn prices as of late. Even if
payment could be made, for irrigators to condemn a biofuel plant’s
water rights might be akin to biting the hand that feeds them, as
high corn prices are due in large part to the ethanol biofuels boom.
Regardless, it appears that few courts or commentators have con-
sidered the challenges that may lie ahead for water resource man-
agers, economic development, and agriculture.

Riparian Rights and Standing. As mentioned above in the
previous section, Nebraska adopted the prior appropriation doc-
trine to govern surface water uses in 1895. At that time, the legis-
lature precluded the acquisition of any new riparian rights. 1895
Neb. Laws, ch. 69, §§ 1-69, at 244-69; Neb. Rev. Stat. §§ 46-201
et seq. Riparian rights created before 1895, however, are still rec-
ognized. To assert a riparian right, the claimant must show that the
land was severed from the public domain and was adjacent to the
stream at issue, and that the claimant beneficially used water prior
to April 4, 1895.

Since 1895, all known surface water rights in the state have
been adjudicated. Nevertheless, in 2007, the Nebraska Supreme
Court indicated that unrecognized riparian rights may still be
claimed. Koch v. Aupperle, 274 Neb. 52, 737 N.W.2d 869 (2007).
In Koch, the court held that a downstream user of the water of a
tributary had failed to demonstrate the existence of a common-law
riparian right, and therefore was not entitled to an injunction to
prevent an upstream landowners’ construction of a dam on the
tributary. 737 N.W.2d at 880. Accordingly, there was no need to
determine the reasonableness of each party’s use of the water
flowing in the tributary.

The local Natural Resource District was found to have stand-
ing to intervene in the case because it had a contract with Aupperle,
the upstream landowner, and had expended funds and manpower
to assist him with the construction of the dam. Id. at 878. After the
district court entered an injunction in the case, the DNR granted
Koch’s application to impound up to 50.5 acre-feet of water per
year on his property. Id. at 876.

NEW  LEGISLATION

In May 2007, Nebraska enacted L.B. 701, 100th Leg., 1st Reg.
Sess., codified at Neb. Rev. Stat. § 2-3225(1)(d), which was hailed
by some as an answer to water shortages on the Republican River.
See Katherine Kalisek-Vogel, “LB 701: Is it an Answer to Ne-
braska’s Republican River Problems?” (Jan. 16, 2008), available
at http://watercenter.unl.edu/archives/LB701.asp. L.B. 701 was
designed to provide the Republican River Basin Natural Resource
Districts (NRDs) and the Nebraska Department of Natural Re-
sources (DNR) with additional tools to achieve compliance with
the Republican River Compact.

The Republican River Basin spans three states—Colorado,
Nebraska, and Kansas. In a 2002 Settlement Agreement over Com-
pact compliance, the states agreed that all groundwater use deter-
mined to deplete stream flow would count towards a state’s
consumptive use, and placed a moratorium on the construction
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of new groundwater wells upstream of Guide Rock, the point
at which the Republican River leaves Nebraska and enters Kan-
sas. See Kansas v. Nebraska, 538 U.S. 720 (2003) (order ap-
proving the Final Settlement); Final Settlement Stipulation
(Dec. 15, 2002), available at http://www.dnr.state.ne.us/Republican/
SettlementDocs/FinalSettlement.pdf. Despite the agreement, it was
not long before Nebraska began experiencing compliance issues.
Once again, Kansas threatened to sue to enforce the Compact and
the Settlement Agreement.

L.B. 701 allowed the three Republican River NRDs to pur-
chase or lease surface or groundwater rights in the Basin with
funds acquired through property taxes levied on Basin residents,
in hopes of allowing more water to remain in the river and even-
tually find its way to Kansas. Each NRD could determine how it
would split the repayment obligation between property taxes and
occupation taxes. The taxes would be paid during the next prop-
erty tax cycle beginning in January 2008. Nate Jenkins, “Republi-
can River Farmers in Lurch with Water Lawsuit,” Lincoln Journal
Star, Oct. 30, 2007, available at http://journalstar.com/articles/
2007/10/30/news/nebraska/doc47277f26e6fff031716535.txt.

In addition, L.B. 701 authorized $2 million for vegetative re-
moval in the Republican and Platte River Basins, with the goal of
decreasing the amount of water consumed by non-native and in-
vasive plants that have developed along river banks in Nebraska.
Neb. Rev. Stat. § 2-968. It also established a Water Resource Fund
to provide financial assistance to basins that are considered over-
appropriated or are subject to an interstate compact, and to aid the
NRDs in reducing consumptive use of water in those areas. Kalisek-
Vogel, supra. The Nebraska legislature appropriated $2.7 million
to this Fund annually. Neb. Rev. Stat. § 61-218(4). Between the
date of enactment and fall 2007, the NRDs leased 36,000 acre-feet
of surface water from appropriators, and paid the appropriators $9
million to keep the water in the river. Jenkins, supra.

The provision that authorized the use of taxation powers to
fund the program was by far the most controversial, as Article
VIII-1A of the Nebraska Constitution, forbids the state from lev-
ying a property tax for state purposes. By authorizing the Re-
publican River NRDs to levy a property tax in order to comply
with the Compact, the state may have, in effect, levied a property
tax to achieve a state goal in violation of this provision. Although
Article VIII provides that the state may not levy a property tax,
the Nebraska Supreme Court has held that just because the state
itself is not directly levying the tax does not avoid the limitation.
Nebraska ex rel. Western Nebraska Technical Community College
Area v. Tallon, 192 Neb. 201, 219 N.W.2d 454 (1974) (emphasis
added). The court has also held that the state cannot “[a]void or
circumvent this constitutional mandate by converting the tradi-
tional state functions into local functions supported by property
taxes.” Swanson v. State Department of Education, 249 Neb. 466,
476, 544 N.W.2d 333, 340 (1996).

Although NRDs have long had the authority to levy property
taxes, Neb. Rev. Stat. § 2-3225, L.B. 701 expanded this power for
those NRDs with jurisdiction over “a river subject to an interstate
compact among three or more states.” Only the Republican River
NRDs satisfy this condition. Thus, the new taxing authority gave
them authority to place a tax on all taxable property within each
NRD. Kalisek-Vogel, supra.

A group of Republican Basin landowners sued the state
and a trial was conducted in Lancaster County District Court
in January 2008. Russ Pankonin, “L.B. 701 Gets Day in Court,”
Imperial Republican, June 12, 2008) available at http://www.
imperialrepublican.com/Archivec25242.html. The plaintiffs ar-

gued that, although enhancing flows in the Republican River may
have benefits for the local residents, interstate compacts are essen-
tially a water contract between states entered into through state
and federal legislation; thus, achieving compliance with an inter-
state compact is a state purpose. See, e.g., Texas v. New Mexico,
482 U.S. 124, 128 (1987). When state and local purposes are in-
termingled in a statute, as they arguably are in L.B. 701, the issue
becomes whether “the controlling and predominant purposes are
state purposes or local purposes . . . there is no sure test by which
state purposes may be distinguished from local.” Tallon, 219
N.W.2d at 460. A ruling in the case in favor of the plaintiffs was
issued on May 19, 2008. Although the court found that “the con-
trolling and predominant purpose of the . . . tax levy authorized by
L.B. 701 is to meet local purposes,” the court invalidated the pro-
visions authorizing the property tax levy on other grounds. Garey
v. Nebraska Department of Natural Resources, CI 07-4610 (Lan-
caster Co. Dist. Ct. 2008). The defendants plan to appeal directly
to the Nebraska Supreme Court. Lori Potter, “Judge rules against
taxes for Rep. Basin,” Kearney Hub, May 20, 2008, available at
http://www.kearneyhub.com.

Meanwhile, the Governor signed L.B. 1094 into law in April
2008, thereby authorizing administrative repayments to surface
water irrigators in the Republican River Basin. Press Release, Of-
fice of Governor Dave Heineman, “Gov. Heineman Signs Water
Bill” (Apr. 1, 2008), at http:www.governor.nebraska.gov. L.B. 1094
is intended to provide payments to irrigators who gave up water
for the 2007 crop year despite uncertainties created by the Friends
of the River lawsuit. 

ADM INISTRATIVE DEVELOPM ENTS

Pursuant to L.B. 962 (2004) and the Nebraska Ground Water
Management and Protection Act, Neb. Rev. Stat. §§ 46-701 - 754,
the state Department of Natural Resources (DNR) is required to
prepare annual reports on the expected long-term availability of
hydrologically connected surface and groundwater supplies for
every river basin, subbasin, or reach that has neither initiated nor
implemented an integrated management plan (IMP). The DNR
deems groundwater to be hydrologically connected to a stream if
“pumping of a well for 50 years will deplete a river or base flow
tributary thereof by at least 10% of the amount pumped in that
time.” Department Rule, 457 Neb. Admin. Code § 24.001.02.

Since the passage of L.B. 962 in 2004, all or portions of many
basins in south-central, southwest, and western Nebraska, includ-
ing the Republican River Basin, have been declared fully- or over-
appropriated. For its 2008 annual report, the DNR evaluated the
long-term availability of water supplies in the Blue River Basins,
Lower Niobrara River Basin, Lower Platte River Basin, and Mis-
souri Tributary Basins. It concluded that the Blue River Basins,
Lower Platte River Basin, Missouri Tributary Basins, and Niobrara
River Basin below Spencer Dam are not fully-appropriated at this
time. However, the Niobrara River Basin upstream of Spencer Dam
was declared fully-appropriated. Annual Evaluation of Availability
of Hydrologically Connected Water Supplies, at 2 (Oct. 16, 2007),
available at http://www.dnr.state.ne.us/LB962/AnnualReport_2008/
MainReport.pdf. Accordingly, an IMP will be required for this
reach of the Niobrara River.

The IMPs, which are developed by the DNR and the local
Natural Resources District, are intended to sustain a balance be-
tween water uses and water supplies to achieve and maintain the
economic, social, and environmental health and welfare of the ba-
sin, subbasin, or reach. In overappropriated areas, IMPs must pro-
vide for a reduction in water use. In fully appropriated areas, IMPs
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must be designed to prevent overuse. Possible IMP measures
include moratoria on well construction permits or on increases
in irrigated acres, moratoria on new surface water appropriations,
rules allowing the transfer of ground water, offsets for new develop-
ment, flow meters, conservation education, and vegetation control.
See, e.g., 15/1 North Platte Natural Resources District Newsletter,
Winter 2008, http://www.npnrd.org/documents/0801newsletter.
pdf.

If the DNR and Natural Resources District cannot agree on
an IMP, a five member Interrelated Water Review Board, com-
posed of the governor or his appointee, another appointee of the
governor’s choosing, and three persons from a list submitted by
the Natural Resources Commission, will make the determination.
Neb. Rev. Stat. § 46-719.

NEVADA
(Douglas L. Grant, Reporter)

REGULATION OF PRE-1913  WATER RIGHTS IS LIM ITED

In Andersen Family Associates v. Hugh Ricci, 179 P.3d 1201
(Nev. 2008), Carson City purchased an irrigation appropriation with
a priority date of 1885 and obtained a permit from the State Engi-
neer to change the place and manner of use to municipal purposes.
The permit required the city to file proof of completion of the
change by June 23, 2004. The city failed to file the required proof
and, some time after the deadline, the State Engineer canceled the
permit. On August 31, 2004, the city petitioned the State Engineer
to rescind the cancellation. (Apparently this happened under Nev.
Rev. Stat. § 533.395(2), which allows such a petition to be filed
within 60 days of cancellation.). After a hearing on the petition,
the State Engineer rescinded the cancellation and extended the
city’s deadline for proof of completion by one year. The city later
filed proof of completion before the extended deadline.

Nev. Rev. Stat. § 533.395(3) provides that, if the State Engi-
neer rescinds a permit cancellation, “the effective date of the ap-
propriation under the permit is vacated and replaced by the date
of the filing of the written petition with the state engineer.” Appli-
cation of this statute to the City’s purchased water right would
have changed its priority from 1885 to 2004. The issue in Ander-
sen was whether the statute applies to a water right initiated before
adoption of Nevada’s 1913 water code.

The issue arose because Nev. Rev. Stat. § 533.085(1) states:
Nothing contained in [the water code as currently amen-
ded] shall impair the vested right of any person to the
use of water, nor shall the right of any person to take and
use water be impaired or affected by any [code] provi-
sions . . . where appropriations have been initiated in
accordance with law prior to March 22, 1913.
In 1914, the Nevada Supreme Court interpreted this provision

to mean precode water rights are subject to regulation under the
code only so far as such regulation does not diminish the “quantity
or value” of those rights. Ormsby County v. Kearney, 142 P. 803,
810 (Nev. 1914). In Andersen, the court held that changing the
city’s priority from 1885 to 2004 would diminish the value of its
purchased water right, and therefore the code provision calling for
loss of priority could not apply.

Most surface water appropriations in Nevada predate 1913.
Andersen reaffirms that these appropriations are immune from

regulation under the water code to the extent the regulation would
diminish their value. Exactly what this means, however, is not en-
tirely clear. For example, the code requires public interest review
of a proposed change in the point of diversion, manner of use,
or place of use of a water right. Nev. Rev. Stat. §§ 533.325 to
533.370. Suppose the State Engineer had decided in Andersen
that Carson City’s proposed change from irrigation to municipal
use was contrary to the public interest for some reason. If the city’s
purchased water rights were more valuable for municipal use than
irrigation, would the State Engineer have been unable to deny the
proposed change as contrary to the public interest because denial
would diminish the value of the water rights? Is the “value” that
cannot be diminished the old value for irrigation or the new value
for municipal use? Arguably, it should be the new value because,
prior to 1913, there was no public interest limitation on changing
the place and manner of use of a water right. 

OREGON
(Jennie L. Bricker, Reporter)

STATE FOCUSES ON REGIONAL WATER SUPPLY
AND CONSERVATION

The Oregon Water Resources Department (Department) has
awarded $155,000 in grants to eleven communities as part of the
Oregon Water Supply and Conservation Initiative (Initiative). The
grants will fund initial planning for projects such as water bank-
ing, streamflow modeling, demand forecasts, and storage. The Ini-
tiative is a state program designed to address Oregon’s long-term
water supply strategy. In addition to the planning grants, the Ini-
tiative includes a study, now underway, to calculate current water
demands, as well as demands projected in 2025 and 2050, and to
inventory potential above-ground and underground water storage
sites.

Another supply planning effort arrived in the form of the Agri-
culture and Community Water Act, Senate Bill 1069 (Act), which
was enacted during the 2008 legislative session. The Act has two
components: The first provides state funding, in the form of grants
to communities that wish to undertake feasibility studies for water
conservation, reuse, and storage projects. The second specifically
funds initial work on a regional aquifer recovery and water miti-
gation bank project in Oregon’s Umatilla Basin, an area heavily
utilized for irrigated agriculture that has experienced critical ground-
water declines.

Finally, the Department has released a report dated Febru-
ary 29, 2008, providing its five-year review and evaluation of a
comprehensive groundwater mitigation program in the Deschutes
Basin. The program limits new groundwater appropriations and
provides for mitigation involving instream transfers and leases and
instream allocation of water conserved through canal lining and
pipeline projects. The report evaluates the success of these mitiga-
tion strategies in preserving or augmenting scenic waterway and
instream water rights flows, and concludes that overall stream-
flows have improved over the five-year review period. The report
is available at http://www.oregon.gov/OWRD/Deschutes_five_
year_eval.shtml.
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FEDERAL DISTRICT COURT CASE DETERM INES RIGHT
TO PIPE CANALS

The U.S. District Court for the District of Oregon issued a fi-
nal judgment in Swalley Irrigation District v. Alvis, No. 04-1721-
AA, 2008 WL 427792 (D. Or. Feb. 12, 2008), a case concerning
the scope of irrigation rights-of-way along Swalley Irrigation Dis-
trict’s main canal, which diverts surface water from the Deschutes
River. Swalley planned to convert 5.1 miles of the open canal to
a buried pipeline, but faced opposition from property owners (who
believed the canal enhanced the aesthetic quality and value of
their property). In November 2004, Swalley filed suit in federal dis-
trict court, seeking a declaratory judgment that its existing rights-
of-way were sufficient to allow the pipeline conversion project to
proceed.

On March 1, 2006, U.S. District Judge Ann Aiken issued an
opinion concluding that rights-of-way originating under the feder-
al Act of March 3, 1891 (codified as amended at 43 U.S.C. § 946)
included the right to convert the canal to an underground pipeline,
because the Act granted rights to Swalley’s predecessor “for irri-
gation purposes” with no restriction on method. Judge Aiken also
found that pipeline conversion would not increase the burden on
the servient property affected by the rights-of-way created under
the Act.

In a second opinion issued November 16, 2006, Judge Aiken
addressed Swalley’s rights on lands located in Section 16, title to
which had passed to the State of Oregon as school lands in 1859.
Although the federal Act of March 3, 1891 did not operate to
create irrigation rights-of-way on Section 16 lands, Judge Aiken
concluded that easement rights had nonetheless arisen by implied
agreement and acquiescence, that the scope of Swalley’s rights
could be determined by reference to historic plat maps, and that
pipeline conversion would not increase the burden on the servient
estates.

Judge Aiken issued a final judgment on February 12, 2008,
clearing the way for Swalley’s $11 million conversion project to
proceed. The appeal period has expired with no party requesting
Ninth Circuit review.

UTAH

(L. Ward Wagstaff, Reporter)

REQUEST TO RECONSIDER CANNOT BE USED TO SUBM IT
A NEW  OR SUBSTANTIALLY AM ENDED APPLICATION
TO APPROPRIATE

In Western Water, LLC v. Olds, 2008 UT 18, No. 20060527,
2008 WL 465540 (Utah Feb. 22, 2008), the Utah Supreme Court
held that an applicant that submitted an amended application to
appropriate as part of a request to reconsider a State Engineer’s
administrative decision had failed to exhaust its administrative rem-
edies.

In 1999 and 2001, Western Water, LLC filed three water ap-
propriations (Original Application). The Original Application cov-
ered 288,107 acre-feet per year and an appropriated quantity of
86,000 acre-feet per year. It involved a complex plan to “develop
a conservation and storage plan that will allow for water that ‘spills’
into the Great Salt Lake to be salvaged and stored for new and

more efficient uses in Utah and Salt Lake counties.” 2008 WL
465540, at *2. The plan was ambitious, including 65 miles of trans-
mission lines, 10 pumping stations, 27 diversion structures, two res-
ervoirs, 127 recharge wells, and an additional 38 miles of pipeline
for underground storage.

The State Engineer advertised the Original Application and
72 protests were filed. Thereafter, the State Engineer held an in-
formal hearing. After the hearing, the State Engineer denied the
Original Application on grounds that (1) the water in Utah and Salt
Lake Valley are fully appropriated; (2) approval of the Original
Application would impair existing water rights; (3) there was no
reason to believe the project was economically or physically fea-
sible; (4) there was no evidence that the applicants had the finan-
cial ability to complete the project; (5) the application was filed
for speculation; and (6) the Original Application was detrimental
to the public welfare.

Western Water filed a request for reconsideration but, rather
than asking the State Engineer to reconsider the Original Applica-
tion, Western Water requested that the State Engineer approve a
“revised and reduced” application (Revised Application). The State
Engineer did not respond to the request for reconsideration, thus
denying it by default under the Utah Administrative Procedures
Act, Utah Code Ann. § 63-46b-13(3)(b). Western Water filed suit
against the State Engineer and the protestants, seeking de novo ju-
dicial review of the State Engineer’s decision. The district court
dismissed Western Water’s complaint on summary judgment for
failure to exhaust administrative remedies and also awarded costs
to the defendants. Western Water appealed.

The Utah Supreme Court upheld the district court decision.
First, the court held that the Revised Application was a new appli-
cation because it differed significantly from the Original Applica-
tion. The changes included a reduced quantity, fewer wells and
other facilities, and a reduction in estimated cost from $100 mil-
lion to $39.8 million. Moreover, the Revised Application did not
explain how the reductions would affect the proposed uses and did
not request a specific amount of water. The court stated that Wes-
tern Water could not simply reduce the quantity from an applica-
tion on a request for reconsideration and expect the State Engineer
“to root around for unappropriated water and then award that water
to Western Water.” Western Water, 2008 UT 18, ¶ 26.

Second, the court held that the State Engineer cannot recon-
sider a new application. The court noted the plain meaning of “re-
consideration” precludes consideration of a new application. The
court cited the statutory limits of reconsideration, noting that the
statutes require republication of the application if there are chan-
ges to the point of diversion, place of use, or purpose of use. The
substantive changes in the Revised Application would require re-
publication and therefore precluded approval under a request for
reconsideration.

In addition, the court held that because the Revised Applica-
tion was in narrative form and did not include the information
required by the appropriation statutes, it was not in the proper form
for an application to appropriate water.

The court also upheld the district court decision to award costs
to the defendants. Even though the district court did not have sub-
ject matter jurisdiction, district courts are courts of general juris-
diction and have the authority to oversee their own processes, in-
cluding the awarding of costs.

One of the more important issues was one that the court dis-
cussed but did not decide. Utah statutes provide that an action to
review a decision of the State Engineer in an informal proceeding



WATER LAW NEWSLETTER page 17

may be dismissed for failure to prosecute with diligence. The sta-
tute provides further, that “[f]ailure to prosecute a suit to final
judgment within two years after it is filed, or, if an appeal is tak-
en from a district court judgment within three years after the
filing of the suit, constitutes lack of diligence.” Utah Code Ann.
§ 73-3-15(2)(a). The court expressed concern about the viability
of the statute because it interferes with the inherent power of the
courts to hear cases and set their own calendars and dockets, and
it also may violate due process if a case were to be dismissed be-
cause of circumstances beyond the litigant’s control. The court
suggested that the legislature consider changing the statute to avoid
the constitutional concerns, but did not rule on the constitution-
ality of the statute directly because the issue was moot.

It is unlikely that applicants will repeat the fact pattern of this
case by seeking approval of a substantially changed application on
a request for reconsideration. On the other hand, the “two year
rule” in section 73-3-15 has been used occasionally to dismiss de
novo review cases. See, e.g., Blake v. Hansen, 782 P.2d 472 (Utah
1989); Wilson v. Lambert, 613 P.2d 765 (Utah 1980). In Western
Water, the court was concerned enough about the statute that, on
its own motion, it directed the parties to brief the constitutionality
of the section. In the opinion of this reporter, the court’s skepti-
cism indicates that if the legislature does not amend the statute,
the court would find the statute unconstitutional or interpret it in
a way to avoid the constitutional problems.

UTAH SUPREM E COURT CLARIFIES LIST OF NAM ES AND
ADDRESSES FOR NOTICE IN GENERAL ADJUDICATIONS

In re General Determination of Rights to Use of Water (Penta
Creeks, LLC v. Olds, 2008 UT 25, 182 P.3d 362 (Utah 2008)), the
Utah Supreme Court held that the proper mailing list for sending
notice in general adjudication proceedings is the list filed with the
district court at the outset of the general adjudication, not the State
Engineer’s database of water right owners.

At the outset of a general water right adjudication in Utah, the
State Engineer searches the water rights records for the names and
addresses of all water right claimants in the adjudication area. The
State Engineer also publishes a notice that all water right claim-
ants should notify the State Engineer of their names and address-
es. The State Engineer combines these names and addresses into
a list and submits it to the district court. Utah Code Ann. § 73-4-3.
The State Engineer evaluates each water right by examining the
water right records and the actual use of the water right, and pre-
pares a proposed determination of the water rights, which is the
recommendation to the district court as to how the water rights
should be recognized. When the proposed determination is pub-
lished and served on the respective water right claimants, the claim-
ants have 90 days to file objections. Utah Code Ann. § 73-4-11(2).
After the claimants file the objections, the Attorney General’s Of-
fice settles or litigates the objections, and eventually the district
court enters a decree confirming the proposed determination as
amended by the litigation of the objections.

In Utah, this procedure for adjudicating water rights is slow.
For several decades, particularly the 1960s and 1970s, the State
Engineer published proposed determinations of water rights in
various sub-basins throughout the state. In many areas of the state,
including the Price River drainage, the proposed determinations
were published and served at a time when the funding and staffing
for the Attorney General’s Office were insufficient to keep up with
the pace set by the State Engineer’s Office. As a result, numerous
proposed determinations have been published and served and
objections filed, but no legal action was taken on the objections.

During the interim, the State Engineer administers the water rights
according to the proposed determination until the proposed de-
termination is modified or confirmed by decree. Utah Code Ann.
§ 73-4-11(3). In addition, a water right claimant who is prejudiced
by the delay can petition the district court to expedite the litigation
of an objection. Utah Code Ann. § 73-4-24.

The proposed determinations for the Price River drainage were
published and served in 1972 and 1973. Kaiser Steel Corporation
filed a timely objection in 1973, but the attorney who filed the
objection did not verify the objection on oath as required by stat-
ute. Utah Code Ann. § 73-4-11(2). In 1996, Penta Creeks, LLC ac-
quired the Kaiser Steel water rights in a bankruptcy proceeding.
In 2000, the Attorney General’s Office responded to the 1973 ob-
jection at the address of Penta Creeks’ attorney.

In 2003, the State Engineer published an Addendum to the
Price River proposed determinations, changing the irrigation duty
from a uniform four acre-feet per acre to a duty ranging from three
acre-feet per acre at higher elevations to six acre-feet per acre at
lower elevations. The State Engineer mailed the Addendum to the
addresses of record in the water rights database. For Penta Creeks,
that was an address affixed to the quitclaim deed conveying the
property and water rights to Penta Creeks. Penta Creeks asserted
it did not receive the Addendum.

In 2005, the Attorney General’s Office sent a letter to the new
attorney for Penta Creeks about resolving the 1973 objection and
included a copy of the First Addendum. Penta Creeks then filed an
objection to the First Addendum. The State Engineer moved to
dismiss the 1973 objection on grounds it was not verified on oath,
and the objection to the Addendum on grounds it was filed after
the 90 day objection period and was therefore late. The trial court
granted the State Engineer’s motion, and Penta Creeks appealed.

The Utah Supreme Court first held that the 1973 objection
was not properly verified on oath and was therefore defective. In
dicta, however, the court discussed the likelihood that Penta Creeks
would be able to obtain a retroactive extension of time to cure the
defect.

Next, the court addressed the question of whether the State
Engineer properly served Penta Creeks with a copy of the 2003
Addendum. The court held that the proper mailing list for notice
in general adjudications is the list of claimants that the State Engi-
neer generates at the outset of the general adjudication and files
with the district court. The court was unable to ascertain from the
record what the appropriate address for Penta Creeks would have
been on the initial list of names and addresses, and remanded that
issue to the trial court. The Utah Supreme Court also discussed
theories under which Penta Creeks would be able to obtain a ret-
roactive extension of time to file the objection to the Addendum.

The State Engineer pointed out to the district court that few,
if any, claimants had ever updated their addresses with the district
court, and that the address information from the water rights data-
base was more accurate because claimants more routinely updated
their address with the State Engineer’s Office. The court dis-
missed this argument: “That the address identification practices of
the State Engineer may be more efficient and even more effective
than those established by law does not confer legal legitimacy on
them. Only the legislature can transform the de facto into the de
jure.” 182 P.3d at 369.

In the opinion of this reporter, the State Engineer evaluated
all objections, and in some cases agreed to settle an objection even
though the objection was technically deficient. However, in discuss-
ing the likelihood of retroactive extensions of time for both the
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1973 objection and the objection to the Addendum, the court was
critical of the State Engineer for the “remarkably haphazard and
apparently selective manner in which the State Engineer has cho-
sen to enforce the verification requirement.” Id. at 367.

The court also discussed at length the implications of the con-
tact between the Attorney General’s Office and Penta Creeks’ at-
torney. Penta Creeks had never updated its address information with
the district court or with the State Engineer’s Office. The court,
however, pointed out that if the claimant’s attorney received cor-
respondence from the Attorney General’s Office, the client could
reasonably assume that the state agency had “a secure grasp” on
the claimant’s address. Id. at 371.

The Penta Creeks decision will likely affect late objections,
the manner in which the State Engineer tracks names and ad-
dresses, and the way in which the State Engineer handles objec-
tions. With regard to late objections, the court may have been trying
to loosen the restrictions on late objections that were imposed in
the earlier case of Green River Canal Co. v. Olds, 2004 UT 106,
110 P.3d 666 (2004). In Green River Canal Co., the court held that
a claimant could obtain a retroactive extension to file a late objec-
tion if the claimant could show the delay was because of circum-
stances beyond the claimant’s control or because of excusable ne-
glect. The court held, however, that the district court must apply
the standard strictly, because late objections inject uncertainty and
instability into water systems that would otherwise have a stable
distribution schedule after the publication of the proposed deter-
mination. 110 P.3d at 676-77. In Penta Creeks, the court seems to
step back from that position, not based on articulated policy con-
siderations, but based on what it perceived to be the State En-
gineer’s inconsistent enforcement of the statutory requirements for
objections.

The case will also affect how the State Engineer uses address
information for mailing proposed determinations and other notices
in the general adjudication. In the earlier case of Jensen v. Morgan,
844 P.2d 287, 290-91 (Utah 1992), the court had held that service
of the proposed determination to the address the claimant supplied
to the State Engineer was proper, and the State Engineer has since
relied on that holding. As mentioned earlier, many of the lists of
names and addresses were filed with the district courts as much as
20 or 30 years ago. The Utah statutes do not require or expressly
allow the State Engineer to update the court lists, even though the
State Engineer’s water right database may be the most reliable
source of address information. The solution may be as simple as
the State Engineer submitting an updated list to the district court
before mailing notices, although that probably would not have
affected the outcome in the Penta Creeks case. Moreover, if the
water rights have changed ownership since the court lists were
filed, there is no way to correlate the names and addresses on the
initial lists with those in the database list. The court did not dis-
cuss the issue of due process, which requires notice to be sent to
an accurate address, if that is known: “The means employed must
be such as one desirous of actually informing the absentee might
reasonably adopt to accomplish it.” Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 306, 315 (1950). The end result of the
Penta Creeks decision will probably be that the notice procedure
of the general adjudication will be more susceptible to challenges,
at least for the purpose of obtaining retroactive extensions to file
late objections.

In the opinion of this reporter, the Penta Creeks decision takes
a step back from the policy concerns about the stability and certain-
ty of water systems during the interim after a proposed determina-
tion is published and the time the decree is entered, and provides

more leniency for late challenges to the proposed determinations.
The court did not discuss any policy reasons for its perspective,
so it is unclear how much this case is driven by the particular facts.

Note: This reporter is employed by the Natural Resources
Division of the Utah Attorney General’s Office, which repre-
sented the State Engineer in both of the above cases.

(John H. Mabey, Jr., Reporter)

2008  UTAH WATER LEGISLATION

In a very active session, the 2008 Utah legislature considered
29 bills dealing with water rights and water quality. Ten bills passed
and three bills were sent for interim study by the Executive Water
Rights Task Force.

The bills passed include forfeiture protection afforded to wa-
ter rights owned by public water suppliers, instream flow measures
for trout habitat, agreements on interstate surface waters, and live-
stock water rights on federal lands. The ten bills are as follows:

H.B. 40 Safe Drinking Water Revisions. H.B. 40 requires coun-
ties to adopt ordinances to protect drinking water sources by May 3,
2010. Municipalities are authorized but not required to adopt
ground water source protection ordinances. The Drinking Water
Board will submit a compliance status report to the legislature by
November 30, 2010.

H.B. 42 Water Right Application for Electrical Cooperative.
H.B. 42 classifies wholesale electrical cooperatives as public agen-
cies, qualifying them for extensions of time beyond 50 years to
submit proof of appropriation if they can show the water or the
electricity will be needed to meet the reasonable future require-
ments of the public.

H.B. 51 Water Right Forfeiture Protection. H.B. 51 changes
the forfeiture period in Utah from five to seven years; requires a
court action before a water right can be declared forfeited; limits
the circumstances when forfeiture by non-use applies; allows a
shareholder in a water company to file a non-use application; and,
significantly, exempts from forfeiture water rights held by public
water suppliers for the reasonable future water requirements of the
public under a 40-year planning horizon. This last exemption places
Utah in step with most western states whose laws provide some
level of forfeiture protection to municipal water rights.

H.B. 117 Instream Flow to Protect Trout Habitat. H.B. 117
moves the instream flow provisions to a new statute, section
73-3-30. It allows a fishing group to file a fixed time change ap-
plication to protect or restore habitat for three specific species of
native trout. If the change is based on shares of stock in a water
company, the water company must approve the change. The fixed
time change applications may be granted for periods between one
and ten years.

H.B. 143 Administration of Interstate Water. H.B. 143 was
not in response to the ongoing dispute between Utah and Nevada
over the groundwater underlying Snake Valley. Rather, it author-
izes the State Engineer, with approval from the Department of
Natural Resources and the Governor, to enter into agreements with
other states to regulate and administer interstate surface waters
not otherwise subject to an interstate compact. It also authorizes
the State Engineer to coordinate with the other state to implement
the agreement.
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H.B. 203 Judicial Review of State Engineer’s Decision .
H.B. 203 changes the requirements for joining parties to a judicial
review action of a State Engineer’s decision. A person who files
a petition for review of a State Engineer’s decision now names the
State Engineer as a respondent; if the petitioner protested the ap-
plication, the petitioner must name the applicant as a respondent.
The petitioner must provide written notice to each person who
filed a protest, and the persons receiving the written notice must
petition to intervene in order to participate in the de novo review.

H.B. 208 Livestock Watering Rights. H.B. 208 is Utah’s at-
tempt to address the ongoing issues surrounding cattle on public
lands. It provides that only a beneficial user may acquire a live-
stock water right on federal public lands. On or after May 5, 2008,
only the beneficial user (person owning the grazing permit) may
acquire a water right for watering livestock on public (federal)
land. In addition, the State Engineer may not approve a change
application for a livestock watering right without consent of the
beneficial user. H.B. 208 creates a “livestock water use certifi-
cate” that the State Engineer issues to the beneficial user. When
a person ceases to be a beneficial user, the livestock watering right
or certificate transfers to the Department of Agriculture and Food,
which can then sever the water right from the allotment and sell
it to someone who demonstrates the ability to divert and use the
water for livestock. Any proceeds are deposited into the Range-
land Improvement Fund.

H.B. 222 Water Quality Board Amendments. H.B. 222 adds
a representative of a local health department to the Water Quality
Board. It authorizes the Water Quality Board to issue operating
permits for treatment facilities and to delegate the permitting au-
thority to local health departments.

S.B. 170 Board of Water Resources Amendments. S.B. 170
authorizes the Board of Water Resources to include flood control
projects among the projects it can fund or construct. It allows the
Board to accept a bond from private sponsors in lieu of or in ad-
dition to taking title to the project and the project water rights.

S.B. 228 Regulation of Wells. S.B. 228 extends the State En-
gineer’s enforcement authority to well drilling. It authorizes the
State Engineer to levy fines, which are retained as dedicated cred-
its.

Bills that did not pass but are assigned for interim study in-
clude:

S.B. 85 would establish a Water Rights Board to oversee the
policies and decisions of the State Engineer. S.B. 269 would re-
quire the Office of Property Rights Ombudsman to provide in-
formation concerning water rights and water right proceedings to
water right owners who own a water right of 50 acre-feet or less.
S.B. 279 would prohibit a municipality from requiring the transfer
of a water right as a condition for approval of an annexation peti-
tion, and would limit the circumstances under which a municipal-
ity can require a land use applicant to transfer a water right.

The significant number of bills considered and passed by the
2008 legislature is indicative of the increasing pressures facing
Utah from a rapidly growing population, economic development,
and a limited water supply. Utah remains committed to meeting
those demands as it addresses possible water legislation for the
upcoming 2009 session.



Farewell to Our Editor

George A. Gould, a native of Powell, Wyoming, is retiring as Editor of the Water Law
Newsletter after 34 years of dedicated service to the Foundation. George has a
distinguished career in water law dating back many years and has written and
published extensively in this field, including co-authoring casebooks and treatises with
Frank J. Trelease and Douglas L. Grant. He graduated from the University of Wyoming
College of Law in 1973, where he served as Editor-in-Chief of the very popular Land
& Water Law Review. He went on to become Dean of the College of Law from 1979-
1983, moving on thereafter to the College of the Pacific, McGeorge School of Law.

George served as the Trustee to the Foundation representing the University of
Wyoming College of Law from 1976 through 1982, and worked up through various
Foundation offices to become our first Foundation president from a Governing Law
School, serving in 1985-1986. He served as Coordinator and Faculty Member on our
first week-long Mining Law Short Course in the early 1980s in Laramie, Wyoming.
George was active on the Natural Resources Law Teachers Committee, and chaired
their Institute in 1983. In the same year he also chaired the 29th Annual Rocky
Mountain Mineral Law Institute in Vancouver, B.C. He has served on innumerable
other committees and written several papers for Annual Institutes. Most important,
George’s background enabled him to understand the value of public and private lands
and the importance of natural resources. 

We are grateful for his years of service to the Foundation.
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COLORADO WATER COMMITTEE
REPORT TO THE CHIEF JUSTICE

(William A. Paddock, Colorado Reporter)

PERM ANENT WATER COM M ITTEE ESTABLISHED,
RECOM M ENDATIONS TO SIGNIFICANTLY ALTER APPROACH
TO USE OF EXPERT TESTIM ONY

In December 2007 the chief justice of the Colorado Supreme
Court established a Water Court Committee. The committee was
charged with reviewing the water court process, identifying ways
through rules and/or statutory changes to achieve efficiency in
water court cases, while protecting the quality of outcomes and
ensuring a high level of competence in water court case partic-
ipants. Justice Gregory Hobbs served as the chairman of the
committee.

The committee was subdivided into five subcommittees: one
focusing on the role of the water referees, one focusing on the role
of expert witnesses, one focusing on the needs of small water
users, one focusing on education, and one focusing on case
management. The subcommittees met on numerous occasions and
the entire committee met on several occasions to discuss sub-
committee reports, to give direction to the subcommittees, and to
formulate recommendations to the chief justice. On August 1,
2008, Justice Hobbs completed the committee’s report entitled
Timely, Fair, and Effective Water Courts. That report and the
minutes of the committee meetings are available at the Colorado
courts’ website, http://www.courts.state.co.us., under Water Court.

The principal recommendations in the August 1, 2008 report
are:

(1) The White River and its drainages should be placed with-
in the jurisdiction of water division number six instead of
water division number five.
(2) The Colorado Supreme Court should consider amend-
ments to Colo. R. Civ. P. (CRCP) 90 and Uniform Water
Court Rules (UWCR) 2, 3, 6, and 11.
(3) The Colorado Supreme Court should consider adopting
a declaration to be signed by all expert witnesses in the water
court proceedings.
(4) The Colorado Supreme Court, the Colorado Bar Asso-
ciation through the Water Law section, and Continuing Legal
Education, Inc., of the Colorado Bar Association, should work
together to establish a comprehensive on-going educational
program for water attorneys, water judges, and other pro-
fessionals participating in the water court proceedings.

continued on page 2

STATE DISTRICT COURT DECLARES
NEW MEXICO’S DOMESTIC WELL

STATUTE UNCONSTITUTIONAL

(Tim De Young, New Mexico Reporter)

Horace and Jo Bounds (Bounds) owned adjudicated surface
water rights with a priority date of 1869 for their irrigated lands
along the Upper Mimbres River near Silver City, New Mexico.
Surface water supplies had dwindled, and Bounds attributed the
problem to approximately 45 domestic wells that had been drilled
in the area in recent years. The Mimbres Basin had been closed to
new appropriations since 1972 but, for decades, the New Mexico
Office of the State Engineer (the State Engineer) has granted do-
mestic well permits pursuant to N.M. Stat. § 72-12-1.1 and its
predecessor statute. The statute limits the amount, purpose, and
use of water pumped from domestic and livestock wells but also
provides that any application for a permit shall be granted.
Bounds’ complaints to the State Engineer fell on deaf ears be-
cause the State Engineer felt obliged to grant domestic and live-
stock well permit applications despite their possible impact on
water rights owners. The State Engineer had attempted to obtain
statutory amendments over the years but, except for a few minor
modifications, it had remained the case that under that statute,
domestic well permits were required to be granted.

In 2006, Bounds filed a declaratory judgment action against
the State Engineer seeking to have the domestic well statute de-
clared unconstitutional. New Mexico District Court Judge J.C.
Robinson agreed with Bounds, finding that § 72-12-1.1 is un-
constitutional on two grounds. Bounds v. New Mexico, No. CV-
2006-166, slip op. (6th Dist., Grant County, N.M., July 10, 2008)
(unreported). First, the statute creates an impermissible exception
to the priority administration system created by the New Mexico
Constitution, art. XVI, § 2. Second, the statute provides no due
process protections to water rights owners. The State Engineer has
appealed the ruling, but if it stands the decision will have sig-
nificant impacts on both water rights administration and future
land and water use patterns, especially in rural areas of the state.

The court’s decision notes that the New Mexico Constitution
art. XVI, § 2, adopts the prior appropriation system and provides
in relevant part that “[p]riority appropriation shall give the better
right.” Further, the right to appropriate is considered an interest in
real property “of high order.” Bounds, No. CV-2006-166, slip op.
at 2, citing Walker v. United States, 142 N.M. 45, 162 P.3d 882
(N.M. 2007). The court found no justification for the exemption
from the prior appropriation system created for domestic wells by
the predecessor statute to § 72-12-1.1, which was adopted in 1953.

continued on page 3
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COLORADO WATER COMMITTEE
(continued from page 1)

(5) The State Court Administrator’s Office and the Water
Court Committee should jointly prepare a set of “user
friendly” materials to assist the public and individuals with-
out attorneys to better understand and participate in water
court proceedings.
(6) The water judges, working with the Water Court Com-
mittee, should review all current standard forms used in water
court proceedings and make appropriate revisions and addi-
tions to the forms.
(7) The Colorado Supreme Court should establish a standing
Water Court Committee.

The committee report also contains general recommendations for
support of adequate funding for the operation of the water courts
and for ongoing funding to continue work on publicly available
River Basin Decision Support Systems. See http://cdss.state.co.
us/DNN.

A good deal of the work by the committee as a whole, and by
the subcommittees, focused on how to make the water court ad-
judication process more efficient by implementing differential case
management practices in proceedings before the water referee, by
changes to the authority of the water referee to improve the effi-
ciency of the water court process, by encouraging expert witnesses
to cooperatively resolve technical issues in advance of trial, and
by requiring expert witnesses to sign a declaration with respect to
the scope and content of their expert opinions. The committee
reached consensus on most issues, including those dealing with
expert evidence. The committee did not reach consensus with re-
spect to the specifics of the differential case management stand-
ards before the water referee, authority of the water referee, and
other technical issues dealing with processing of water court
applications. Thus, the committee’s August 1, 2008, report is not
the final word on the subject. Rather, the chief justice adopted the
committee’s recommendation that the supreme court establish a
permanent Water Court Committee. The permanent committee has
now been established, its members have been appointed, and it is
continuing the work of the original committee in an effort to re-
solve the remaining issues and complete a set of recommended
amendments to CRCP 90, the UWCR, and the Colorado Revised
Statutes.

The most interesting recommendations of the committee are
those pertaining to expert evidence. UWCR 11 currently requires
the applicant to disclose its expert evidence 240 days prior to trial,
requires that opposers disclose their expert evidence at least 120
days before trial, and requires that any expert rebuttal evidence be
submitted at least 90 days before trial. The proposed revisions to
UWCR 11(b)(5) modify this procedure by requiring that, within
45 days after the applicant’s initial expert disclosures, the experts
for the applicant and the opposers meet and discuss the issues that
are the subject of the applicant’s expert disclosures, seek to iden-
tify undisputed matters, attempt to resolve disputed matters, and
identify issues remaining in dispute. Thereafter, the applicant may
make a supplemental expert disclosure at least 180 days prior to
trial. The purpose of this supplemental disclosure is to allow the
applicant to address issues raised in the initial meeting of the
experts.

Next, 25 days after the opposers’ expert disclosures are made,
the expert witnesses for the applicant and the opposers must meet
again to discuss the issues that are the subject of expert disclo-

sures, identify undisputed matters, attempt to resolve disputed
matters, and identify the issues that remain in dispute. Within five
days after that second mandatory meeting, the experts must submit
to the parties a written statement setting forth the disputed issues
arising from the experts’ disclosures that remain for trial. There-
after, and no later than 60 days before trial, the parties must jointly
file a statement setting forth the specific disputed issues that will
be the subject of expert testimony at trial.

The content of the meetings of the experts and the written
statement concerning the disputed and undisputed issues are to be
considered as conduct or statement made in compromise nego-
tiations within the ambit of Colo. R. Evid. 408. The meetings of
the experts may not include the attorneys for the parties or the
parties themselves. The premise of these proposed changes to the
rule is that the experts, acting in good faith, will be able to mini-
mize the number of technical issues that need to be resolved by
the water judge and thereby help to reduce costs and increase
efficiency in the processing of water court applications.

The proposal for an expert declaration arises principally out
of recommendations contained in the report entitled “Access to
Justice Report,” by Lord L.H. Woolf, and prepared for the British
Court System in 1996. See http://www.dca.gov.uk/civil/final/
contents.htm. The concerns expressed in the report about the role
of experts in litigation in the British Courts are similar to concerns
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

expressed about the role of experts in American courts. Those
concerns include, among others, that expert evidence greatly in-
creases costs; that experts sometimes take on the role of partisan
advocates (see In re Silica Products Liability Litigation , 398
F. Supp. 2d 563, 634-637(S.D. Tex. 2005); that the present sys-
tem has the effect of exaggerating the adversarial role of experts,
helping neither the court nor the parties; that expert witnesses
often cancel out each others’ testimony (see Adam Liptak, “In
U.S., Expert Witnesses are Partisan,” New York Times, Aug. 12,
2008; see also Jack B. Weinstein, “Improving Expert Testimony,”
20 U. Rich. L. Rev. 473, 482 (1986)); and that parties with greater
resources can use experts to obtain unfair tactical and litigation
advantages over less well funded litigants.

The declaration of experts recommended by the committee is
intended to help ameliorate some of these concerns. The declara-
tion requires the expert to affirm that his or her role as an expert,
both in preparing the expert report and in giving evidence, is to
assist the court to understand the evidence or to determine a fact
in issue. It requires the expert to affirm that the opinions in the
report are the expert’s own professional opinions. It also requires
the expert to affirm that in preparing the report and disclosures the
expert has endeavored to be complete and has addressed all
matters that the expert regards as being material to the opinions
expressed, including the assumptions made by the expert, the
bases for the opinions, and the methods employed to reach those
opinions. It also requires the expert to (1) disclose whether, and
to what extent, the content of the written report was drafted or
changed by any person other than the expert; (2) immediately
notify in writing the attorney for the party for whom the expert is
giving evidence if, for any reason, the expert considers that his or
her report requires correction or qualification; and (3) affirm that
the expert has made the inquiries that the expert believes to be
appropriate, and to the best of the expert’s knowledge no matter
of significance that the expert deems to be relevant has been
withheld from the court. Finally, the expert must affirm that he or
she has disclosed any financial or pecuniary interest that the ex-
pert has in the results of the lawsuit or any property or rights that
are the subject of a lawsuit for which the expert disclosures are
being submitted.

This declaration was widely reviewed in the Colorado water
resources engineering community prior to its adoption by the
committee, and a number of changes to the draft declaration were
made at the request of the engineering community. The committee
believed that the use of the declaration would help reduce the
temptation for experts to take on the role of partisans for their
clients and would provide the experts with a shield against law-
yers or clients who sought to dictate the specific opinions that the
expert should provide.

It appears that the standing Water Court Committee will re-
view all of the proposed revisions to the Rules of Civil Procedure
and Uniform Water Court Rules and then formulate a final set of
recommendations for the Colorado Supreme Court. If the Col-
orado Supreme Court decides to act on the committee’s recom-
mendations, then it will publish notice of proposed revisions to
the rules, hold public hearings on the proposed revisions, and
issue amendments to the rules.

Your reporter wishes to point out that these recommendations
are not the result of the perception that experts and attorneys
practicing in Colorado’s water courts are any better or any worse
than experts and attorneys practicing in any other segment of the
Colorado Bar. Rather, due to some particularly vexing and contro-
versial problems in several Colorado water divisions, Colorado’s
executive branch and private organizations have been examining
water rights administration and the water courts to help find
solutions to these problems. The Colorado Supreme Court under-
took a similar review through this committee to see what it might
do to help make the water court process work better for all liti-
gants.

NEW MEXICO’S DOMESTIC WELL
STATUTE UNCONSTITUTIONAL
(continued from page 1)

Even though the State Engineer has granted domestic well permits
for decades, the court found that it is “not logical, let alone consis-
tent with constitutional protections, to require the [State Engineer]
to issue domestic well permits without any consideration of the
availability of unappropriated water or the priority of appropriated
water.” Bounds, No. CV-2006-166, slip op. at 4.

Unlike applications for permits to appropriate or transfer
water rights, domestic well permits are granted without prior pub-
lic notice or opportunity for protest. The court found the statute
unconstitutional for lack of any due process to protect senior
water rights owners from impairment caused by junior priority
domestic wells. Id. In response to arguments that Bounds must
first be impaired, the court responds:

Bounds does not have to suffer actual impairment to at-
tack the constitutionality of the statute. It will do little
good for Bounds, and others similarly situated, to sit idly
and wait for actual impairment. When the water is gone
it will be too late. Any litigation then will result in claims
of laches, waiver, statutes of limitation, estoppel and the
like.

Id. at 3. To correct the lack of due process, the State Engineer is
required to administer domestic well applications the same as all
other applications to appropriate water. Accordingly, domestic
well applicants will be required to provide public notice and an
opportunity for protest, while the State Engineer must determine
whether unappropriated water is available to satisfy the applica-
tion and whether granting the application would impair existing
water rights, be contrary to water conservation, or detrimental to
the public welfare of the state. Cf. N.M. Stat. § 72-12-3 (speci-
fying requirement for permits to appropriate groundwater).

As noted, the State Engineer has appealed and, under appli-
cable authority, the appeal stays the decision. While reversal is
possible, the decision appears to be firmly supported by both the
state constitution and the Water Code’s express adoption of the
prior appropriation system for all waters of the state and by the
lack of due process protections for owners of private property
water rights who may be impaired by growing numbers of do-
mestic wells. In any event, efforts already are underway to craft an
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appropriate response. The State Engineer already has adopted
groundwater regulations that include the right to control diver-
sions from domestic wells in critical areas but these provisions
have been challenged in a pending court action.

The consequences of the court’s decision, if not reversed by
New Mexico appellate courts or ameliorated by subsequent legis-
lation, are mind boggling. Significantly, most of the state’s ground-
water supplies have been declared fully appropriated by the State
Engineer. In addition to providing public notice and dealing with
potential protests, domestic well applicants may need to locate
and acquire existing water rights as a costly prerequisite to pump-
ing. Because developers of residential subdivisions often use
domestic wells to provide water in areas where no water services
are available, land use patterns also are likely to be affected with
further development being concentrated in areas with available
water service. Hydrologic impacts of future appropriations also
may be affected to the extent that water is supplied by fewer large
volume water utility wells, as opposed to the smaller cone of de-
pression footprint created by a multitude of low volume domestic
wells.

For several years, the inability of the State Engineer to reg-
ulate or limit domestic wells has been a cause of concern. Despite
several efforts, neither the State Engineer nor the legislature has
effectively addressed the proliferation of domestic wells through-
out the state. Now that the domestic well statute has been declared
unconstitutional in a persuasive opinion, there may be sufficient
impetus to develop a meaningful response.

ALASKA
(Amy K. Kelley, Editor)

NINTH CIRCUIT HOLDS THAT CORPS OF ENGINEERS’
WETLANDS DETERM INATION IS NOT “FINAL AGENCY
ACTION”  UNDER ADM INISTRATIVE PROCEDURE ACT

In a case that addresses a matter so commonplace that it is
almost amazing there are no prior reported federal appellate de-
cisions, the Ninth Circuit in Fairbanks North Star Borough v.
U.S. Army Corps of Engineers, 543 F.3d. 586 (9th Cir. 2008),
held that “an approved jurisdictional determination” by the Corps
that lands contained wetlands was not “final agency action” under
the Administrative Procedure Act (APA) § 704 and, therefore, the
plaintiff could not obtain judicial review of the determination as
such. Fairbanks, 543 F.3d at 591. (There is a prior unreported
case, Greater Gulfport Properties, LLC v. U.S. Army Corps of
Engineers, 194 F.Appx 250 (5th Cir. 2006)). The Ninth Circuit
found that an “approved jurisdictional determination” did con-
stitute “the consummation of the agency’s decisionmaking process,”
the first requirement for final agency action under Bennett v.
Spear, 520 U.S. 154, 177-78 (1997) (emphasis added). The Corps
had “asserted its ultimate administrative position regarding the
presence of wetlands,” Fairbanks, 543 F.3d at 591, and it was
clear that this was the Corps’ last word, its “considered, definite
and firm position.” Id. at 593.

The court, however, also determined that an “approved juris-
dictional determination” was not an action “by which ‘rights or
obligations have been determined,’ or from which ‘legal conse-
quences will flow,’ ” the second requirement for final agency
action under the Bennett v. Spear test. The court admitted that one
might face serious consequences if one were to unilaterally pro-

ceed with development activity on the land after such a deter-
mination, but the consequences would flow from the activity, not
the determination: one would “face liability only for noncom-
pliance with the CWA’s [Clean Water Act] underlying statutory
commands, not for disagreement with the Corps’ jurisdictional
determination.” The determination “does not alter [the] physical
reality or the legal standards. . . .” Fairbanks, 543 F.3d at 594. In
short, to obtain the necessary “status” of final agency action, and
obtain judicial review, one must either actually go through the
CWA permitting processes, or proceed to develop in potential
violation of the law (only potential because, of course, ultimately
a court might hold that the Corps was wrong in its determination
that wetlands were present), and face an enforcement action.
“Whatever Fairbanks now chooses to do, it will be no more or less
in violation of the CWA than if it had never requested an ap-
proved jurisdictional determination.” Id. at 596.

ARIZONA
(Margaret R. Gallogly, Reporter)

ARIZONA COURT OF APPEALS UPHOLDS RESERVATION OF
RIGHT TO USE GROUNDW ATER

In a matter of potential significance, the Arizona Court of
Appeals recently ruled that Arizona law permits a seller of land to
reserve to the seller whatever commercial groundwater rights the
land may have. Davis v. Agua Sierra Resources, L.L.C., 217 Ariz.
386, 174 P.3d 298 (Ariz. Ct. App. 2008), reconsideration denied
(May 7, 2008). The court of appeals vacated a contrary conclu-
sion reached by the Yavapai County Superior Court on a motion
for summary judgment, and remanded the case for further action.

This matter centers around the CF Ranch located in Yavapai
County, Arizona, within the Big Chino groundwater subbasin.
Under Arizona law, the Big Chino groundwater subbasin is one
of the few areas of the state from which it is legal to withdraw
groundwater and transport it out of the subbasin for use at another
location. Groundwater from the Big Chino may be transported
into the Prescott Active Management Area, upon compliance with
statutory requirements. Thus, the Big Chino subbasin is considered
an important potential source of water by cities and towns located
in the Prescott Active Management Area, including the City of
Prescott, the Town of Prescott Valley, and the Town of Chino
Valley.

Like most of Arizona, the Big Chino groundwater subbasin
is located outside an active management area. As such, ground-
water withdrawal and use is subject to the beneficial use doctrine.
The Arizona legislature codified that doctrine at Ariz. Rev. Stat.
§ 45-453(1), which states that “[i]n areas outside of active man-
agement areas, a person may: . . . [w]ithdraw and use groundwater
for reasonable and beneficial use. . . .”

The reservation at issue arose out of the sale of a portion of
the CF Ranch that occurred in 1981. The deed used in the 1981
sale excluded “all mineral rights and oil rights and all commercial
water rights” from the conveyed property. Davis, 174 P.3d at 301
n.1. A subsequent deed for the property, executed in 1984,
conveyed the CF Ranch,

excluding therefrom and reserving to [the seller] all gas,
oil and mineral rights and all commercial water rights
and waters incident and appurtenant to and within the
real property . . . together with the rights to develop such
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minerals and waters and market and transport the same
from the premises hereby conveyed; . . . .

Id. at 301. (The seller under the 1981 deed and the seller under
the 1984 deed subsequently merged, so that the exclusion and
reservation of rights under both deeds were held by a single
entity.) The 1984 deed allowed the buyer of the CF Ranch to use
groundwater at the ranch for domestic, ranching, and agricultural
purposes. The 1981 deed and the 1984 deed are referred to herein
as the Deeds.

At the time the Deeds were signed, there were no statutory
prohibitions on the transportation of water away from a subbasin
located outside an active management area to a subbasin located
inside an active management area, although such transportation
could subject the transporter to damages. In 1991, however, the
Arizona legislature became concerned with the acquisition of rural
“water farms” and the possibility that groundwater would be
moved wholesale from more rural counties into larger Arizona
cities, thereby leaving the rural areas with an insufficient water
supply. In response, the legislature enacted a statute that generally
prohibits transportation of groundwater from rural subbasins into
an active management area, except in specific limited circum-
stances. One statutory exception allows the transportation of
groundwater from the Big Chino subbasin into the Prescott Active
Management Area, when certain conditions are met.

A subsequent owner of the CF Ranch, Merwyn C. Davis
(Davis), acting as trustee under a trust, attempted on a couple of
occasions to sell the CF Ranch to the City of Prescott for use as
a source of water to be imported to the city. Those sales did not
close, however, apparently in part because of the reservation lan-
guage in the Deeds. In 2004, Davis filed an action in the Yavapai
County Superior Court seeking to have the commercial water
rights reservation contained in the Deeds invalidated. The then-
claimant to the reservation, Agua Sierra, filed a counterclaim
requesting a declaration that the commercial water rights reser-
vation is valid and an order quieting title to all commercial water
rights associated with the CF Ranch. The superior court granted
summary judgment to Davis, finding the reservation invalid. Id.
at 302. The superior court concluded, “as a matter of law . . .
Arizona does not recognize the reservation of commercial water
rights or the right to develop commercial water rights [as des-
cribed in the Deeds].” Id. (Subsequently, Davis sold the CF Ranch
to Chino Grande, L.L.C., and that entity was joined to the lit-
igation. The term “Davis” in the rest of this article refers to both
Davis and Chino Grande, unless otherwise noted.)

In addressing the issues concerning commercial water rights,
the court of appeals first set out certain general principles of
Arizona water law recognizing: that Arizona has a bifurcated
system of water law; that water considered to be surface water,
including subflow, is subject to prior appropriation; and that water
that is considered groundwater is not subject to prior appropria-
tion, but may be pumped by the overlying landowner, subject to
the requirement that the water be used for a reasonable and bene-
ficial purpose. In addition, within the active management areas of
the state, the 1980 Groundwater Code imposes additional regu-
lations on the withdrawal and use of groundwater.

The court of appeals pointed out that the language of the
Deeds refers to “commercial water rights,” without specifying
whether the term meant surface water or groundwater, or both.
The court of appeals noted that the market value of the property
lies in its groundwater and the right to pump that water for
transport. In addition, all parties to the appeal argued the matter
as if the only water at issue was groundwater, and Agua Sierra

confirmed at oral argument that it was not making any claim to
appropriable surface water. Accordingly, the court of appeals
assumed that the reservation of all “commercial water rights”
applied only to groundwater and not to surface water. The opinion
does not otherwise define the terms.

Early in its analysis, in a section entitled “Severing Water
Rights from the Land,” the court noted that a reservation of a
water right:

cannot reserve an ownership interest in a source of wa-
ter; instead, one may own, and reserve, only a right to
use water. Thus, the owner of land overlying percolating
groundwater has a right to the usufruct of the water. This
right (to use water associated with real property) is a
property right. Because the right is a hereditament, it
must be conveyed by deed.

Davis, 174 P.3d at 304 (citations omitted). The court then rea-
soned that this right to use water is an interest in real property and
might be reserved by the seller of property, much as an interest in
oil, gas, and other minerals might be reserved. After discussing
the arguments of the parties, the court found the commercial water
rights reservation in the Deeds to be valid, concluding that a
grantor “may reserve rights to the commercial use of percolating
groundwater beneath the land the grantor no longer owns.” Id. at
308 (emphasis added). Thus, the court recognizes the division of
the real property estate, with the landowner of the land holding
title to all interest in the land except the right to the use of the
groundwater pumped from the land for commercial purposes.

The court does not fully explain the extent of this “right to
use water.” One possibility is that the owner of a reservation may
enforce the reservation by coming on to a sold parcel, installing
a well, and withdrawing groundwater from the common supply for
a commercial use on or off the sold parcel for a reasonable and
beneficial purpose (subject to all statutory restrictions). Those
actions would be consistent with the idea that the reservation
holder has no ownership interest in the underlying groundwater
itself, but only a right to use the groundwater that may be with-
drawn from the land for commercial purposes. These actions
would also not disturb a neighbor’s right to withdraw groundwater
from the common supply. The reservation would then be analo-
gous to the granting of an easement or a lease for the purpose of
installing and operating a well. Another possibility is that the
owner of the property’s surface would be prohibited from with-
drawing groundwater from wells on the surface without permis-
sion from, and presumably payment to, the owner of the reserva-
tion. This possibility would also be consistent with the idea that
the reservation holder owns the right to use groundwater for a
commercial purpose, but not the groundwater itself. A third pos-
sibility is that the court means that the holder of the reservation
now owns a “water right” allowing that owner the right to hold an
interest in and use the groundwater under the sold parcel to the
exclusion of the rights of neighbors to pump from the common
supply. This result would be contrary to other Arizona decisions.

Another somewhat confusing aspect of the decision is that the
court repeatedly uses the shorthand “groundwater rights” to refer
to this right to use water. Outside the active management areas,
there is no such thing as a “groundwater right” under Arizona law.
Instead, the owners of interests in land have the right to withdraw
groundwater from the common supply that underlies the land for
reasonable use. The use of the term “groundwater right” implies
an ownership of the groundwater itself. As noted above, this does
not appear to be the intention of the court.
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Finally, the court brushes off the argument that this division
of land ownership from the right to use the groundwater impedes
the use of groundwater. When viewed in light of the requirements
of the Arizona statutes governing the transportation of ground-
water, this division does have the potential to prevent the use of
groundwater or at least make it more complicated. One provision
of the transportation statutes states that a city or town that owns
land in the Big Chino subbasin, considered to be historically
irrigated lands, or a city or town that has the permission of the
landowner of historically irrigated lands within the Big Chino,
may pump groundwater from that land and transport it into the
Prescott Active Management Area. Ariz. Rev. Stat. § 45-555(A).
To take advantage of this statute, the city or town must own the
land or have the permission of the landowner. Based on Davis, the
city or town now must also have the permission of the holder of
any reservation of commercial water rights split off from the land
in order to undertake the transportation of groundwater from the
historically irrigated acres, or must purchase the reservation from
its owner.

Davis and Chino Grande, L.L.C., each filed a petition for
review by the Arizona Supreme Court. As of the date of this
writing, the Arizona Supreme Court has not acted on that petition.
A number of other interested parties, including the towns of
Prescott Valley and Chino Valley, and the Salt River Project, have
filed amicus briefs urging the court to accept the petitions for
review. The Arizona Department of Water Resources also filed an
amicus brief asking the supreme court to clarify the opinion, to
make clear that any right to withdraw water reserved in a deed
does not create a new type of water right. The state’s position is
that there are no groundwater rights outside the active manage-
ment areas of the state, and that all a landowner owns is an usu-
fructary right—that is, a right to pump groundwater for a rea-
sonable and beneficial purpose to the extent that groundwater is
physically available and subject to all legal requirements.

CALIFORNIA
(Ronald B. Robie, Reporter)

CALIFORNIA SUPREM E COURT ADDRESSES CALFED  EIS
In 1994, 18 federal and state agencies formed a consortium,

CALFED, to design and implement a long-term comprehensive
plan to restore California’s Sacramento-San Joaquin Delta en-
vironment and better utilize it for continued transfer of water to
Central and Southern California. The U.S. Bureau of Reclama-
tion’s Central Valley Project and the California State Water
Project are the major exporters from the Delta. CALFED’s crea-
tion came during continued controversy over water supply and
water quality in the Delta and severe limitations on water exports
due to declining quality of the Delta ecosystem.

CALFED’s final Programmatic Environmental Impact State-
ment/Report (EIS/EIR) was issued in 2000. Prepared pursuant to
both state and federal law, the report was challenged in a lawsuit
that was finally resolved this spring when the California Supreme
Court decided In re Bay-Delta Programmatic Environmental
Impact Report Coordinated Proceedings, 43 Cal. 4th 1143, 184
P.3d 709 (Cal. 2008) (In re CALFED). The court upheld the EIS/
EIR against several challenges under the California Environ-
mental Quality Act (CEQA). Cal. Pub. Res. Code §§ 21000 et.
seq. The trial court had also upheld the EIS/EIR, but had been
reversed by the court of appeal.

The many plaintiffs in the two coordinated actions included
environmental groups and various local governments and indi-
viduals in Northern California and the Delta as well as the
California Farm Bureau Federation.

The CALFED program had four primary objectives: (1) im-
proving the ecosystem of the Delta; (2) using the Delta for a
reliable water supply; (3) providing good water quality; and
(4) reducing the risk of catastrophic failure of Delta levees. Key
criticisms of the EIS/EIR were that it did not: (1) examine in
detail a program alternative requiring reduced water exports from
the Delta; (2) identify with adequate specificity the potential
sources of new water supply or analyze in sufficient detail the
environmental impact of taking water from these new sources; or
(3) provide sufficient detail about a CALFED project, the En-
vironmental Water Account. The California Supreme Court held
that the EIS/EIR was not legally deficient under any of these
theories.

Fundamental to the supreme court’s decision was the fact that
this was not a project-specific EIS/EIR but rather a “program-
matic” one. If any specific future water supply projects were to be
undertaken, they would require additional environmental review
before they could proceed.

The most controversial issue about the EIS/EIR was the
omission of a reduced exports alternative. CALFED concluded
that this alternative was not feasible and did not include it in the
final EIS/EIR. The court of appeal had concluded that inclusion
of this alternative was necessary because fewer exports from the
Delta might lead to reduced population growth in the areas served
by the exports and that this alternative was environmentally supe-
rior. The court of appeal’s October 2005 decision resulted in
considerable public debate over the concept of managing growth
by limiting water supply. The supreme court held that this concept
was inconsistent with the objective of the CALFED program. As
Justice Joyce Kennard explained for a unanimous court,

The CALFED Program is premised on the theory, as yet
unproven, that it is possible to restore the Bay-Delta’s
ecological health while maintaining and perhaps increas-
ing Bay-Delta water exports. . . . If practical experience
demonstrates that the theory is unsound, Bay-Delta water
exports may have to be capped or reduced. At this
relatively early stage of program design, however, we
conclude that CALFED properly applied the rule of
reason when it decided to consider . . . only alternatives
that have the potential to both achieve ecosystem resto-
ration goals and meet current and projected water export
demands. . . . Failure to include a reduced exports
alternative thus was not an abuse of discretion.

In re CALFED, 184 P.3d at 726.
The EIS/EIR only listed “potential” sources of water, thus

deferring detailed and specific environmental analysis until later.
The court of appeal had held that “[w]ater is too important to
receive such cursory treatment.” Id. The court of appeal also had
held that even if specific sources were not identified, there must
be an analysis of supplying such water from whatever source.

The supreme court disagreed with both points. Because this
was a first-tier program EIR, “CEQA does not mandate that a
first-tier program EIR identify with certainty particular sources of
water for second-tier projects that will be further analyzed before
implementation during later stages of the program.” Id. The court
concluded that first-tier program EIRs can analyze these matters
in general terms without the level of detail appropriate for second-
tier, site-specific review.
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Finally, detailed analysis of the Environmental Water Ac-
count was not required either because it too was held to be a
second-tier program.

COLORADO
(William A. Paddock, Reporter)

SIGNIFICANT DEVELOPM ENTS RELATING TO
DETERM INATIONS OF HISTORIC USE

After a 16-day trial to the court, on September 5, 2008, Water
Judge Roger A. Klein entered his 154-page findings of fact,
conclusions of law, and order in In re Water Rights of: Farmers
Reservoir & Irrigation Co., No. 02 CW 403, District Court, Water
Division No. 1, Colorado, available at http://www.courts.state.
co.us. A full explication of the complexities of this case is beyond
the scope of this Newsletter and beyond the endurance of most
mortals. Accordingly, a general description of the application must
suffice. The Farmers Reservoir and Irrigation Company (FRICO)
operates a massive irrigation system extending from Denver to
Kersey, Colorado. The component of the FRICO system involved
here is known as the Barr Lake Division and includes the lands
served by the Burlington Ditch, Reservoir and Land Company.
Both the Burlington Ditch and FRICO’s Barr Lake Division are
supplied with water diverted from the South Platte River at the
southern edge of Denver. The purpose of the application was to
change certain of the water rights of the Burlington Ditch and
FRICO Barr Lake Division, and to adjudicate certain other water
rights and exchanges, as part of an effort to provide water to
replace depletions resulting from the pumping of tributary wells
to be used to provide a renewable water supply to the East Cherry
Creek Valley Water and Sanitation District (ECCV).

The ECCV provides water and sanitation services to some
50,000 customers in southeast Denver. It currently derives the
majority of its water supply from so-called Denver Basin non-
tributary groundwater. The use of nontributary groundwater as a
municipal water supply fueled much of the rampant growth in
Denver’s eastern and southern suburban communities beginning
in about 1980. Reliance upon non-tributary groundwater as a
municipal water supply is somewhat akin to owning a portfolio
of subprime mortgages in today’s financial markets. The non-
tributary water supply will run out in the not too distant future, it
will become ever more expensive to produce until it is exhausted,
and replacement water is expensive and hard to find. Thus, most
municipal entities that rely heavily upon nontributary groundwater
are working very hard, and paying a lot of money, to acquire
renewable water supplies to help meet their water needs. ECCV
plans to obtain its renewable supplies from the water rights being
changed by FRICO et al. To deliver this water it was necessary for
ECCV to construct a 31-mile long pipeline and two major pump-
ing stations, at a cost of some $75 million.

The other principal actor in this drama is United Water and
Sanitation District, which was formed to provide for the design,
acquisition, construction, maintenance, and financing of public
improvements. The district is comprised of approximately one
acre of land in Elbert County. It currently owns facilities, water
rights, or other property rights in Adams, Douglas, El Paso,
Morgan, Summit, and Weld Counties. United, FRICO, and ECCV
entered into a water supply agreement pursuant to which United
provided a substantial amount of the financing needed by ECCV.

FRICO and United entered into mutual water carriage and storage
agreements for the use of their respective facilities, all done in
furtherance of the ECCV water supply project.

The FRICO application was opposed by 45 parties, and the
principal opponents at trial included the cities of Englewood and
Aurora, the Central Colorado Water Conservancy District, the
State and Division Engineers, and Public Service Company of
Colorado.

One of the applicants’ principal claims was to adjudicate
alternate points of diversion for the FRICO and Burlington water
rights to the so-called “Metro Pumps.” The history of the Metro
Pumps began in 1966 when the new metropolitan wastewater
treatment plant (Metro Plant) went into operation at a location
approximately 1.5 miles downstream from the Burlington Ditch
headgate on the South Platte River. Prior to that time, the waste-
water effluent from the City of Denver was discharged to the
South Platte River upstream of the Burlington Ditch and was a
significant part of the water supply for the Burlington Ditch.
When the Metro Plant went into operation, FRICO and Burlington
sued the Metropolitan Sewage District No. 1 to enjoin the relo-
cation of the point of return of Denver’s effluent to any point
below the Burlington Ditch headgate. The companies were suc-
cessful in the trial court, but lost on appeal. Metropolitan Denver
Sewage Disposal District No. 1 v. Farmers Reservoir & Irrigation
Co., 179 Colo. 36, 499 P.2d 1190 (Colo. 1972). While the appeal
was pending, the companies and Denver entered into an agree-
ment that called for Denver to pump water from the Metro Plant’s
outfall into the Burlington Canal. The Metro Pumps have been
used for this purpose since 1968, and, during the period 1969
to 2007, delivered an average of 9,600 acre-feet per year to the
Burlington Ditch. The Metro Pumps, however, were never pre-
viously adjudicated as alternate points of diversion for the water
rights decreed to Burlington Ditch.

A significant issue at trial was whether the Metro Pumps
could be considered as a lawful alternate point of diversion for the
Burlington Ditch for the period beginning in 1968. The signi-
ficance of this issue is that if the Metro Pumps were not con-
sidered as a lawful alternate point of diversion during that period,
the Burlington Ditch would not be able to rely upon the water
delivered by the Metro Pumps in determining the transferable
historical use of its water rights. The water judge ruled that the
Metro Pumps were not a lawful alternate point of diversion and
that the amount of water delivered into the Burlington Ditch from
the Metro Pumps could not be considered in determining the
historical use of the Burlington Ditch water rights. The court
further determined that all future diversions at the requested
alternate points of diversion for the Burlington Ditch could not
exceed the amount of water legally and physically available in
priority at the Burlington Ditch headgate on the South Platte
River. This ruling resulted in loss of any historical use credit for
the water that had been delivered to the Burlington Ditch from the
Metro Pumps, some 9,600 acre-feet annually. And unless the
Metro Plant’s discharge is pumped back to the South Platte above
the Burlington Ditch headgate, the Burlington Ditch’s 1885 water
rights will now place a call on upstream junior water rights to a
greater extent than has occurred in the past. Moreover, the treated
wastewater that was historically delivered to the Burlington Ditch
by the Metro Pumps will now be discharged to the South Platte
for use downstream. The combination of these two things will
result in significant changes in the flow and water rights adminis-
tration regime of the South Platte River.
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Another one of the applicants’ principal claims was to change
the water rights represented by shares in the Burlington Ditch
Company and the FRICO Barr Lake Division. This engendered a
fractious dispute among the parties over what lands could be
properly served with the Burlington Ditch Company’s water
rights. FRICO contended that the Burlington 1885 direct flow and
storage water rights could be used to serve FRICO lands down-
stream from Barr Lake in the FRICO Barr Lake Division. The
opposers contended that the Burlington 1885 water rights were
not intended to serve those lands and that FRICO had sub-
stantially enlarged the use of that and other Burlington Ditch
Company water rights after 1909 when FRICO entered into the
first of a series of agreements with the Burlington Ditch Company.

After a painstaking review of the historical evidence, much
of which dates from the period 1885 to 1920, the water judge
concluded that the Burlington Ditch direct flow and storage water
rights were not appropriated for use below Barr Lake. Based on
this conclusion the water judge held that the applicants must limit
the quantification of the historical consumptive use for the 1885
Burlington direct flow water rights to the amount consistent with
the use of those rights during the period of 1885 to 1908. The
judge also ruled that the Burlington Ditch direct flow water right
for 350 c.f.s. must be limited to 200 c.f.s. for use above Barr
Lake. Finally the water judge ruled that the Burlington storage
water right was limited to an annual release of 5,456 acre-feet to
lands under the Hudson and Burlington Extension Laterals as they
exited in 1909. The cumulative effect of all of these limitations
has yet to be quantified, but will be a substantial reduction in the
use of these water rights. Further, the quantification of the his-
torical use of water under these rights will now be made based
upon the court-ordered study periods of 1885 to 1909 for the
Burlington direct flow water right, 1927 to 2004 for the 1885
Burlington storage right, and 1927-1983 for the FRICO 1908 and
1909 water rights. These new limitations on the lawful use of
these water rights also will have a significant effect on the regime
of the South Platte River. Farmer’s Reservoir, No. 02 CW 403,
¶¶ 363-387.

The other highly significant ruling by the water judge was his
application of historical use limits to water storage water rights.
The applicants did not limit the water storage rights based on an
analysis of the historical use of the water rights but rather on the
traditional rule of one annual filling of the reservoir. The ap-
plicants asserted that this is the proper standard under City of
Westminster v. Church, 445 P. 2d 52 (Colo. 1968) and South-
eastern Colorado Water Conservation District v. Fort Lyon Canal
Co., 720 P.2d 133 (Colo. 1986). The opposers asserted that in
order to prevent expanded use and injury to vested water rights,
the court must impose annual volumetric limits on water storage
rights based upon their historical use. The opposers’ legal argu-
ment relied upon the W ater Right Determination and Adminis-
tration Act of 1969, Colo. Rev. Stat. §§ 37-92-101 et. seq. (1969
Act) and §§ 37-92-103(5) and -305(3) thereof. The water judge
agreed with the opposers.

In reaching his conclusion, the water judge reasoned that the
guiding principle in change of water rights cases is that the
changes may not result in injury to vested water rights. The water
judge stated that changes in the use of water rights cannot result
in an enlargement of the use of the water rights and, therefore,
under the applicable Colorado statutes and case law, an applicant
seeking to change the use of a water storage right must quantify
the historical consumptive use of the water right to be changed to
prevent injury to other water rights. The water judge distinguished
City of Westminster v. Church on the grounds that it was decided

before the adoption of the 1969 Act. The judge reasoned that the
provisions of the 1969 Act concerning changes of water rights,
including changes of water storage rights, were controlling, and
that the holding in Southeastern Colorado Water Conservation
District v. Fort Lyon Canal Co. made clear that the holding of
City of Westminster v. Church did not survive the enactment of
the 1969 Act. Farmer’s Reservoir, No. 02 CW 403, ¶¶ 562-571.

The decision to apply a historical consumptive use standard
to changes of reservoir water rights is highly controversial. Those
that argue against it assert that maintenance of historical return
flows is all that is required to prevent injury from a change of a
water storage right. They also argue that the imposition of a his-
torical consumptive use limitation on reservoir storage defeats the
utility of reservoirs by creating an incentive to fill and empty them
annually, rather than using them as a means to store water for
times of drought. Thus, they argue that the trial court’s ruling
creates, in effect, a disincentive to the use of reservoirs as a source
of drought protection. It seems likely that this decision will be
appealed, and that the Colorado Supreme Court will have the
opportunity to resolve this and the other questions addressed by
the trial court. Thus, stay tuned for further developments.

MONTANA
(Holly Franz, Reporter)

SUPREM E COURT UPHOLDS CASE-BY-CASE INTERPRETATION
OF M UNICIPAL USE

The Montana Supreme Court defined municipal use for pur-
poses of the Water Use Act in Lohmeier v. Department of Natural
Resources and Conservation (DNRC), 2008 MT 307, 192 P.3d
1137 (Mont. 2008). This dispute arose in the Gallatin drainage
which is subject to the Upper Missouri River basin closure. The
basin closure generally prohibits DNRC from accepting and pro-
cessing new water use applications with certain exceptions, includ-
ing an exception for municipal use. Mont. Code Ann. § 85-2-
343(2)(c)(iii).

Municipal use is not defined in the Water Use Act. Between
1973 when the Water Use Act was enacted and 1993 when the
basin closure was enacted, DNRC processed municipal use ap-
plications on a case-by-case basis depending upon the nature of
the use. If the water was for a public water supply, even if oper-
ated by a private entity or water and sewer district, it was con-
sidered a municipal use. DNRC continued this practice until it was
directed by the legislature in 2003 to adopt regulations for its
water use permitting process. In response, DNRC adopted a regu-
lation defining municipal use as “water appropriated by and pro-
vided for those in and around a municipality or an unincorporated
town.” Mont. Admin. R. § 36.12.101(39) (2005). Eighteen months
later, DNRC repealed the administrative rule and returned to its
case-by-case interpretation of municipal use.

Lohmeier filed a declaratory judgment seeking to invalidate
DNRC’s repeal of the administrative definition of municipal use.
Lohmeier, an objector to a number of water use permit appli-
cations filed by Utility Solutions, a private water supply company
serving customers in an unincorporated area of the county, argued
that DNRC’s repeal of the rule potentially harmed his senior
appropriated water right by expanding the number of water use
permit applications that may be applied for and potentially
granted in the Upper Missouri River closed basin.
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The Montana Supreme Court, focusing on the statutory re-
quirements for challenging a regulation, rejected Lohmeier’s ar-
gument. By statute, an agency rule may be declared invalid if its
threatened application interferes with or impairs the legal rights
of the plaintiff, or if the rule was adopted with an arbitrary or
capricious disregard for the purpose of the authorizing statute.
Mont. Code Ann. § 2-4-506(1) & (2). Granting deference to the
agency, the court determined that Lohmeier failed to demonstrate
any injury from DNRC’s case-by-case interpretation of municipal
use which was the unchallenged method of operation since the
passage of the Water Use Act with the exception of an 18-month
period before the new rule was repealed.

The court further concluded that since DNRC’s case-by-case
interpretation was in effect when the legislature enacted the Upper
Missouri River basin closure, the legislature was aware of the
agency’s prior interpretations and chose not to redefine municipal
use. In addition, the court pointed to Mont. Code Ann. § 85-2-
227(4), dealing with the criteria for presumption of municipal
non-abandonment, which describes municipal use as “use by a
city, town, or other public or private entity that operates a public
water supply system. . . .” The court presumed that the legislature
knew the contents of the code and agreed with the character of the
use, rather than the character of the applicant, as being the de-
fining factor for municipal use. The court also determined that 18
months was not enough time for DNRC to have instilled reliance
in the public on the definition of municipal use.

Lastly, the court determined that it was DNRC’s prerogative
to enact rules that aid the permitting process and to repeal rules
that do not. Ironically, in 2007 the legislature amended the Upper
Missouri River basin closure statute to limit the exception to the
use of surface water “by or for a municipality.” Mont. Code Ann.
§ 85-2-343(1)(c)(iii). A municipality is defined as “an incorpo-
rated city or town.” Id. § 85-2-102(16). Because this amendment
is not retroactive, the court’s ruling in Lohmeier allowed DNRC
to proceed with the processing of Utility Solutions’ water use
permit applications.

SUPREM E COURT UPHOLDS DISTRICT COURT JURISDICTION
TO INTERPRET WATER ALLOCATION CONTRACTS

In Kruer v. Three Creeks Ranch, 2008 MT 315, 194 P.3d 634
(Mont. 2008), the Montana Supreme Court further clarified the
district court’s jurisdiction regarding water rights. Business part-
ners Kruer and Three Creeks Ranch entered into a purchase agree-
ment for Kruer to purchase 54 acres, consisting of Lots 20V and
21V, of a 67-acre tract. Portions of the 67 acres were irrigated by
previously adjudicated water rights 917 and 918. The purchase
agreement specified that Kruer received 80% of water rights 917
and 918.

The relationship between the parties soured and disputes
arose regarding water right ownership and use. The parties
entered into a 2005 settlement agreement by which Three Creeks
Ranch released all claims to Lots 20V and 21V as well as 80% of
water rights 917 and 918. In addition, Three Creeks Ranch agreed
to transfer another portion of the original 67-acre tract, Lot 11V-2
consisting of 10.7 irrigated acres, to Kruer. This left Three Creeks
Ranch with the remaining 7.58 acres, referred to as the Common
Area, of the original 67-acre tract. The transfer included all “[w]ater
rights appurtenant to Lot [11V-2] only and not affecting any other
[Three Creeks Ranch] irrigation or water rights.” 194 P.3d 636.

The parties subsequently disagreed on the water rights ap-
purtenant to Lot 11V-2, and Kruer sought relief in the district
court. The district court interpreted the purchase agreement and

settlement agreement and granted Kruer 80% of water rights 917
and 918. In addition, the district determined that water right 917
was 100% appurtenant to Lot 11V-2. Finally, the district deter-
mined that the remaining 20% of water right 918 should be
divided proportionately between the parties based upon the irri-
gated acreage of Kruer’s Lot 11V-2 and Three Creeks Ranch’s
retained Common Area. Three Creeks Ranch appealed.

Three Creeks Ranch asserted that the district court exceeded
its subject matter jurisdiction by allocating the disputed water
rights. The Montana Supreme Court acknowledged that the water
court has exclusive jurisdiction to interpret and determine existing
water rights, but pointed to the district court’s general jurisdiction
to hear all civil matters in law or equity and to supervise the dis-
tribution of water. The supreme court ruled that while a district
court may not have jurisdiction to reallocate disputed water rights
absent a contract, the district court does have jurisdiction to in-
terpret a contract that purports to allocate water rights.

The supreme court also upheld the district court’s jurisdiction
to determine appurtenance of water rights based on historic use.
Since the agreements required the determination of appurtenancy,
the district court properly relied on evidence that water right 917
was used solely on the Kruer properties since 1999 when allo-
cating 100% of the right to Kruer.

As a side note, this dispute has generated at least two related
Montana Supreme Court decisions. In White v. Montana, 344
Mont. 555, 186 P.3d 877 (Table) (2008) (unreported), a Three
Creeks Ranch employee claimed malicious prosecution as a result
of trespass and criminal mischief charges that were filed after he
cut the lock off the Kruer’s irrigation pump panel box. The em-
ployee also sought attorneys’ fees based upon alleged ditch in-
terference by Kruer and others. The court held that since White is
only an employee and not a holder of a ditch easement, he could
not seek attorneys’ fees and costs under the ditch interference
statute, Mont. Code Ann. § 70-17-112(5). The court also upheld
the dismissal of the entire case based upon prosecutorial im-
munity. Likewise, in Rosenthal v. County of Madison, 339 Mont.
419, 170 P.3d 493 (Mont. 2007), the managing member and agent
of Three Creeks Ranch filed a malicious prosecution claim based
upon a criminal charge filed against him for stalking Kruer. The
dismissal of this claim based on prosecutorial immunity was also
upheld.

NEVADA
(Douglas L. Grant, Reporter)

COURT OF FEDERAL CLAIM S FINDS FOREST SERVICE
TAKING OF HAGE RANCH’S WATER RIGHTS

Estate of Hage v. United States, 82 Fed. Cl. 202 (2008)
(Hage), is the fifth opinion by the Court of Federal Claims in
litigation initiated in 1991 by the late E. Wayne Hage, of Sage-
brush Rebellion fame, and his wife, the late Jean N. Hage. The
Hages owned approximately 7,000 acres of patented land in Ne-
vada used primarily for grazing cattle and also held Taylor
Grazing Act permits for grazing cattle on 752,000 acres of nearby
federal land, including land within what became part of the
Toiyabe National Forest. The Nevada Department of Wildlife’s
introduction of elk into an area of the national forest led to con-
tinuing conflict between the Forest Service and the Hages that
precipitated the litigation. The Hages asserted various claims,
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most of which were unrelated to water rights and were unsuc-
cessful. Their claim of potential interest to water lawyers was that
the Forest Service had taken some of their water rights and thus
owed them just compensation under the Fifth Amendment.

The fourth Hage opinion, Hage v. United States, 51 Fed. Cl.
570 (2002), held that under Nevada law the Hages had obtained
vested water rights that fell into three categories: those for stock-
watering on their federal grazing allotments, those for use on their
patented land that were supplied by flows coming from upstream
federal land, and those for use on their patented land that entailed
transporting water across federal land through ditches for which
they held rights-of-way acquired under 1866 federal legislation,
43 U.S.C. § 661.

The fifth Hage opinion examined, among other issues, whether
particular Forest Service actions had taken any of those water
rights. The court’s analysis proceeded under the U.S. Supreme
Court’s takings framework that distinguishes between a physical
taking and a regulatory taking. A physical taking is a taking per
se, while a regulatory taking depends on balancing multiple fac-
tors. Under Penn Central Transportation Co. v. City of New York,
438 U.S. 104 (1978), the principal balancing factors are (1) the
extent to which the regulation has interfered with the owner’s
distinct investment-backed expectations, (2) the character of the
governmental action, and (3) the economic impact of the regu-
lation on the owner. Penn Central noted that the Court had not
found takings in cases where regulation caused large decreases in
property values when the character of the governmental action
was that it promoted the general welfare. Penn Central, 438 U.S.
at 147-48. The court applied the takings framework to each of the
three categories of water rights.

Water rights for stockwatering on grazing allotments. The
Forest Service ultimately canceled and suspended some of the
Hages’ grazing permits. Several years before that, however, the
Forest Service constructed fences around streams in which the
Hages had stockwatering rights that prevented their cattle from
accessing the water. The court held that ouster of the cattle by the
fencing was a per se physical taking for the time the cattle were
still permitted to graze on the federal land.

Water rights for patented land supplied by flows from up-
stream federal land. Some of the water supply for the Hages’
patented land came from streams on federal land, and this supply
decreased over time due to the construction of beaver dams and
the growth of trees and other vegetation in and near streams on the
federal land. Under Ennor v. Raine, 74 P. 1 (Nev. 1903), an ap-
propriator has the right to enter land upstream belonging to
another to remove obstructions in the stream channel that interfere
with his water supply. The Court of Federal Claims concluded that
Ennor applied not only to unnatural obstacles placed in the
channel by an upstream owner but also to beaver dams and natural
vegetation. The court found that the Forest Service allowed vege-
tation to grow upstream on federal land and threatened to prose-
cute the Hages for trespass if they entered the land to remove
obstructions without first obtaining a special use permit. The court
held that these federal policies constituted a regulatory taking
under the Penn Central factors because (1) the Hages had in-
vestment-backed expectations in the water rights because they
purchased them along with the patented ranch land in 1978,
(2) the threats of prosecution for trespass were malicious in char-
acter (apparently the court was implying that the threats did not do
much to promote the general welfare), and (3) the diminished
water supply for irrigation made the ranch economically unviable.

Water rights for patented land supplied by transporting
water across federal land through ditches for which the Hages
held rights-of-way. The Hages’ water ditches crossed thousands
of acres of federal land. The Forest Service informed the Hages
that only hand tools could be used for ditch maintenance and
threatened to prosecute them if they entered federal land to do
anything beyond minor trimming and clearing of vegetation with-
out first obtaining a special use permit. The Hages never applied
for a special use permit. The court said that given the history of
bad relations between the parties, an application by the Hages to
maintain their ditches with appropriate equipment, such as cater-
pillars and back hoes, clearly would have been futile, and there-
fore the special use permit requirement effectively prohibited
necessary maintenance. The court held that the governmental
action was a regulatory taking of water rights under Penn Central
because (1) the Hages had significant investment-backed expec-
tations in the ditches as they were the primary means of getting
irrigation water to the patented land and were purchased by the
Hages along with the patented land, (2) the hand tools require-
ment was based solely on hostility to the Hages (again, apparently
the court was implying that the requirement did not do much to
promote the general welfare), and (3) the economic impact of the
regulation was considerable because it would have been economi-
cally impractical to hire enough men to do necessary maintenance
work with hand tools.

The court found that the amount of water taken by the
government was 17,568.1 acre-feet. It also found that the value of
the water for agricultural use in 1991, when the Hages filed the
suit, was $162.50 per acre-foot, bringing the total value of the
water rights taken to $2,854,816. Hage V, 82 Fed. Cl. at 214. A
final judgment has not been entered as of this writing. The Hages’
attorneys have sought reconsideration of the valuation issue, and
the issue of prejudgment interest remains to be resolved. Once a
final judgment is entered, the United States will have to decide
whether to appeal.

OREGON
(Jennie L. Bricker, Reporter)

FINAL WORD FROM  OREGON SUPREM E COURT ON WATER
RIGHTS OW NERSHIP FOR TRANSFER APPLICATION PURPOSES

On July 10, 2008, the Oregon Supreme Court issued its
opinion in Fort Vannoy Irrigation District v. Water Resources
Commission, 345 Or. 56, 188 P.3d 277 (Or. 2008), upholding last
year’s decision by the Oregon Court of Appeals. That decision
was reported in Vol. XL, No. 3 (2007) of this Newsletter.

The case concerns the issue of who is the “holder” of a water
right for purposes of a transfer application under Or. Rev. Stat.
§ 540.510. The supreme court interpreted the statutory term
“holder of [a] water use subject to transfer” as the person or entity
holding an ownership interest in a water right. Fort Vannoy, 188
P.3d at 299. In the case of two water right certificates included in
a transfer application by the landowner, Ken-Wal Farms, the
certificates were issued in the name of Fort Vannoy Irrigation
District. The Oregon Water Resources Commission posited that
the holder of a water right was the owner of irrigated land to
which the right was appurtenant. Rejecting the Commission’s
argument, the court held that the irrigation district, not the land-
owner, was the holder of those rights.
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Irrigation districts are authorized to acquire property, in-
cluding water rights, pursuant to Or. Rev. Stat. § 545.239. The
court further held that a district’s ownership interest amounts to
legal title to water rights as trustee, for the benefit of the district’s
patrons, which hold equitable title as beneficiaries. Its role as
trustee gives the district responsibility for managing the trust
property, and that includes the right to apply for a water rights
transfer.

ROGUE RIVER DECLARED NAVIGABLE

On June 10, 2008, the Oregon State Land Board considered
evidence in a report from the Department of State Lands pursuant
to Or. Rev. Stat. §§ 274.400 to 274.412 concerning ownership of
the Rogue River from river mile 68.5 to 157.5. This report is
available at http://www.oregon.gov/DSL/NAV/Final_Study_May_
2008.pdf. The Land Board declared public ownership of this
segment of the river, based on its conclusion that when Oregon
became a state in 1859, the 89-mile segment met the test for title
navigability developed by federal courts. The federal test for
navigability is whether the waterway was used or susceptible of
use in its ordinary condition as a highway for commerce over
which trade and travel were or could have been conducted in the
customary modes of trade and travel over water. See The Daniel
Ball, 77 U.S. (10 Wall.) 557, 563 (1870). On August 14, 2008, a
group of riparian landowners along the Rogue River filed a
petition for judicial review in Jackson County Circuit Court,
requesting review of the declaration.

TEXAS
(Emily Willms Rogers, Reporter)

TEXAS SUPREM E COURT REVERSES COURT OF APPEALS
DECISION ON GROUNDW ATER DISTRICT RULES

On May 30, 2008, in Guitar Holding Co., L.P. v. Hudspeth
County Underground Water Conservation District No. 1, 263
S.W.3d 910 (Tex. 2008), the Texas Supreme Court reversed in
part the Eighth Court of Appeals, El Paso, in Guitar Holding Co.,
L.P. v. Hudspeth County Underground Water Conservation Dis-
trict No. 1, 209 S.W.3d 146 (Tex. App.—El Paso 2006). The
Texas Supreme Court concluded that both the amount of ground-
water used and its beneficial purpose are components of “historic
or existing use” as used in Texas Water Code § 36.116(b) and that
the Hudspeth County Underground Water Conservation District
No. 1 (Hudspeth District) exceeded its rulemaking authority in
grandfathering existing wells without regard to both.

The Hudspeth District, in developing its groundwater produc-
tion rules, divided groundwater production into three classes of
uses: (1) the statutorily exempt users, (2) the existing and historic
users, and (3) the new users. The existing and historic users were
issued validation permits, which quantified the amount of water
that the user could withdraw. The new users were issued operating
permits, which conditioned the production of water upon the
elevation of the Bone Springs-Victorio Peak Aquifer. As a result,
those with validation permits have a guaranteed right to produc-
tion, and those with operating permits have no right to ground-
water until the aquifer reaches a certain defined level.

Under the district rules, transfer permits technically are avail-
able to both holders of validation permits and operating permits
and the transfer of the water to another entity could be made

without regard to the use. In other words, the transfer rules would
permit in-district irrigators to convert their existing use to an
entirely new use and transfer it out of the district for municipal or
industrial purposes. The holders of validation permits, thus, in
actuality would receive substantially greater transfer rights be-
cause they receive a greater guaranteed allocation of groundwater
than other landowners.

Guitar Holding Company, L.P. (Guitar) is one of the largest
landowners in the county; however, it only irrigated a small por-
tion of its land during the historic period and, thus, had only a
limited ability to convert and transfer guaranteed amounts of
water out of the district. In contrast, several other irrigators in the
district with validation permits were permitted to produce a sig-
nificantly greater amount of water than Guitar, even though they
owned less land, and were able to transfer greater amounts of
water out of the district as well.

In four separate administrative appeals, Guitar challenged the
facial validity of the Hudspeth District’s rules. The district court
upheld the validity of the rules and the court of appeals affirmed.
Guitar appealed the decision, complaining that the Hudspeth Dis-
trict misapplied its limited authority to preserve existing or his-
toric groundwater use.

Two issues were addressed by the supreme court: (1) whether
the definition of “use” includes both the amount of groundwater
and its purpose, and (2) whether transfer permits issued by the
Hudspeth District constituted new permit applications. In address-
ing the first issue, Guitar argued that the Water Code only author-
ized a district to preserve historic or existing uses of the same type
or purpose. When a groundwater permit holder transfers water out
of the district for a new use, it is not allowed under Texas law to
preserve or “grandfather” the amount of water used without also
requiring the purpose of the use to remain the same. The supreme
court agreed. After analyzing the terms “historic or existing use”
and “use” as used in Chapter 36 of the Texas Water Code, the
supreme court held that “the amount of groundwater withdrawn
and its purpose are both relevant when identifying an existing or
historic use to be preserved.” 263 S.W.3d at 915. Thus, “[o]nce
the groundwater allocated for existing irrigation use is transferred
outside the district . . . the protected existing use ends, as does the
justification for protecting that use.” Id. at 918.

With respect to the second issue, Guitar argued that trans-
ferring groundwater out of the district was a new use for which a
new application must be made, and that must comply with the
requirements of Texas Water Code § 36.113(e). By linking trans-
fer permits to existing permits, the Hudspeth District avoided
applying the same limitations to all of the new transfer permit
applications, and effectively gave a preferential right to convert
existing irrigation wells to an entirely new use without satisfying
the more restrictive conditions applied to other landowners. The
supreme court again agreed with Guitar and held that transfer
permit applications were new permit applications within the
meaning of Texas Water Code § 36.113(3).

Accordingly, the supreme court reversed the court of appeals
and rendered a judgment declaring the rules relating to transfer
permits invalid as well as any transfer permits issued pursuant to
those rules.

COURT HOLDS LANDOW NER’S GROUNDW ATER RIGHTS
RESERVATION VALID

On February 27, 2008, the San Antonio Court of Appeals, in
City of Del Rio v. Clayton Sam Colt Hamilton Trust, No. 04-06-
00782-CV, 2008 WL 508682 (Tex. App.—San Antonio Feb. 27,
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2008, no pet.), upheld the lower court’s judgment that a warranty
deed’s reservation of “all water rights” prevents the City of Del
Rio (City) from drilling and pumping groundwater from beneath
the 15-acre tract it purchased from the Clayton Sam Colt Hamilton
Trust (Trust).

In 1997, the Trust sold 15 acres of ranch land to the City. The
warranty deed conveying the property reserved to the seller “all
oil, gas, and other mineral rights,” relinquished all of the seller’s
rights to ingress and egress in and on the property, provided that
“no portion of the property being conveyed under the terms of
[the] contract shall be used for any operations either of drilling,
exploration, or producing of the minerals reserved by the Seller,”
and reserved to the seller “all water rights associated with said
tract,” but prohibited the seller from using any portion of the
surface for exploring, drilling, or producing any such water. Del
Rio, 2008 WL 508682 at *1.

Three years after the purchase, the City realized it needed
additional water and decided to drill a water well on the 15-acre
tract. The City completed the well in the summer of 2002 at a cost
of $850,000. On one of the trustee’s infrequent visits to the Trust’s
remaining ranch property, the trustee noticed drilling on the 15-
acre tract. The Trust, in response to the drilling, demanded the
City neither produce nor capture the groundwater and gave formal
notice of a $500,000 claim against the City. After the City re-
jected the Trust’s claims, the Trust sought a declaratory judgment
that (1) it owned the groundwater beneath the 15-acre tract, and
(2) the City’s claim of ownership to those rights should be re-
jected. The district court agreed with the Trust, and the City
appealed.

The court of appeals, in upholding the lower court’s decision,
considered two questions: (1) Can one reserve water rights unless
one has reduced the water to possession? (2) Can one sever the
groundwater estate from the surface estate when all rights of
access to the surface estate are relinquished?

Can one reserve water rights unless one has reduced the
water to possession? The City argued that, under the rule of
capture, the corpus of the groundwater cannot be “owned” until
it has been reduced to possession. Because the Trust never drilled
or pumped on the 15-acre tract, the groundwater was never re-
duced to possession. The City further argued that the “absolute
ownership theory” provides that ownership is limited to the sur-
face estate owner’s right to acquire possession of the water and
not the corpus of the water itself. Id. at *3. The Trust and court
disagreed. The Trust claimed that the City confused the interplay
between the separate and distinct concepts of the rule of capture
and the absolute ownership theory. Under the City’s analysis,

[a] landowner could not create a present transfer of
groundwater interest in place even if the parties con-
templated pumping the water to the surface the next day.
Each time one wished to convey groundwater, the land-
owner would first have to raise the water to the surface,
and then deliver it to the transferee.

Id. (emphasis added). Such a system would “bring to a standstill
any attempt to transfer groundwater in this State.”

The court of appeals, in citing several Texas Supreme Court
cases, agreed with the Trust. The court noted that the Texas Su-
preme Court has stated that percolating water is a “part of, and not
different from, the soil” and the landowner is the “absolute” owner
of it. See Houston & T.C. Railway Co. v. East, 90 Tex. 146, 81
S.W. 279, 281 (Tex. 1904). And, the groundwater is the “ex-
clusive property” of the owner of the surface and “subject to bar-

ter and sale as any other species of property.” See Texas Co. v.
Burkett, 117 Tex. 16, 296 S.W. 273, 278 (Tex. 1927). Under the
absolute ownership theory, the Trust was entitled to sever the
groundwater from the surface estate by reservation when it con-
veyed the surface estate to the City. Contrary to the City asser-
tions, the court held that the rule of capture does not change the
ownership of the water in place. The rule of capture simply denies
a landowner whose property is being drained any judicial remedy.
The owner can “neither enjoin production from the draining well,
nor obtain an accounting, nor obtain other equitable relief.” Del
Rio, 2008 WL 508682 at *4. The rule of capture is a doctrine of
“nonliability for drainage,” not a rule of property. Id. Thus, the
court of appeals held that the warranty deed conveyed the surface
estate but reserved “all water rights,” and the City never obtained
ownership of the groundwater beneath the 15-acre tract it pur-
chased from the Trust.

Can one sever the groundwater estate from the surface estate
when all rights of access to the surface estate are relinquished?
The City argued that because the Trust relinquished the right to
access the 15-acre tract of land, the groundwater estate could not
be severed from the surface estate, and therefore, the City had a
right to drill and pump the groundwater from the tract. The City
argued that allowing the groundwater estate to be severed from
the surface estate with no reserved right of access would “run
afoul of the Texas Constitution’s prohibition against the establish-
ment of perpetuities.” Id. at *5 (citations omitted). The court
disagreed with the City noting that the Trust did not need access
to the 15-acre tract to pump groundwater from beneath it. The
Trust can access the groundwater from its adjacent property and,
thus, the water rights reservation did not violate the prohibition
against perpetuities.

ANOTHER GROUNDW ATER OW NERSHIP CASE TO WATCH

On August 29, 2008, the same San Antonio Court of Appeals
that upheld the validity of the water rights reservation and owner-
ship of the groundwater in place in the Del Rio case overturned a
lower court decision in Edwards Aquifer Authority v. Day, No.
04-07-00103-CV, 2008 WL 4056321 (Tex. App.—San Antonio
Aug. 29, 2008, no pet.), granting the Authority’s summary judg-
ment motion because the groundwater permit applicants did not
have a constitutionally protected vested interest in groundwater.
The court of appeals, in citing the Del Rio case, stated that the
groundwater permit applicants have a vested right in some ground-
water rights. Edwards, 2008 WL 4056321 at *9. In reversing the
lower court, the court of appeals remanded the applicant’s consti-
tutional taking claim for further proceedings.

UTAH
(L. Ward Wagstaff, Reporter)

UTAH SUPREM E COURT RECOGNIZES BROAD PUBLIC RIGHTS
INCIDENT TO LAW FUL WATER RECREATION ACTIVITIES

In Conatser v. Johnson, 2008 UT 48, 194 P.3d 897 (Utah
2008), the Utah Supreme Court held that the public easement in
the beds of natural waters allows the public to touch the privately
owned stream or lake bed incidental to recreational pursuits that
utilize the water.

In June 2000, Jody, Kevin, and Lacey Conatser, together with
Nicole Mann, launched an inflatable raft on the Weber River from
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a public access area. As they floated down the river, they crossed
private property owned by the Johnsons. As they floated through
the Johnsons’ property, they touched the river bottom with their
paddles, the bottom of the raft, and on foot while fishing and
moving fencing. The Johnsons confronted them and ordered them
to leave the river and carry their raft out along an adjacent rail-
way. The Conatsers refused and, when they left the river at
another public access point, a Morgan County deputy sheriff cited
them for criminal trespass. The Morgan County Justice Court found
them guilty and the Conatsers appealed. The state then dismissed
the criminal charges. While the criminal charges were pending,
however, the Conatsers filed a civil suit against the Johnsons
seeking a judicial determination that they had a right to touch the
river bed on the Johnsons’ property.

In the civil suit, the parties filed cross-motions for summary
judgment. The district court denied the Conatsers’ motion in part,
relying on the Wyoming case Day v. Armstrong, 362 P.2d 137
(Wyo. 1961), and holding that the public easement is limited to
activities conducted “upon the water.” See Conatser, 194 P.3d at
898. It thus held that the public could only touch the water bed
incidental to floating. The court held that other activities, such as
“[w]ading or walking along the river, where such conduct is not
incidental to the right of floatation upon natural waters, would
constitute a trespass of private property rights.” Id. at 899 (quot-
ing the district court decision.) The Conatsers appealed the part of
the decision that limited the public right to touch the stream bed
incidental only to the act of floating.

In reviewing the case, the Utah Supreme Court first noted that
Utah statutes provide that all waters in the state are the “property
of the public.” See Utah Code Ann. § 73-1-1. The court relied on
the case J.J.N.P. Co. v. State, 655 P.2d 1183 (Utah 1982), holding
that the public has an “easement over the water regardless of who
owns the water bed beneath.” Conatser, 194 P.3d at 899 (quoting
J.J.N.P., 655 P.2d at 1136).

The court then addressed the critical issue, the scope of the
easement. Whereas the district court had relied on Day, the Utah
Supreme Court looked to J.J.N.P. for a more expansive range of
recreational activities. The court acknowledged that in J.J.N.P.,
it had referenced Day, but stated that it “did not adopt the lan-
guage that limits the easement’s scope to activities that can be
performed upon the water. Instead, we established our own rule
that the public ‘has the right to float leisure craft, hunt, fish, and
participate in any lawful activity when utilizing that water.’ ”
Conatser, 194 P.3d at 901 (quoting J.J.N.P., 655 P.2d at 1137).

Having determined that the public easement in state waters
allows a broader range of activities than the district court had
recognized, the court turned to the question of touching the stream
bed, an issue the court had expressly not addressed in J.J.N.P. The
court held that “the public has the right to touch privately owned
beds of state waters in ways incidental to all recreational rights
provided for in the easement.” Id. at 901-02. Such touching, the
court held, is reasonably necessary for the public use of the ease-
ment: “The practical reality is that the public cannot effectively
enjoy its right to ‘utilize’ the water to engage in recreational
activities without touching the water’s bed.” Id. at 902. The court
held further that such touching of the water bed does not cause
unnecessary injury to the landowners. “Touching a water’s bed
. . . is merely part of the existing burden—it is not an additional
burden and thus is not more injurious to landowners.” Id.

The public easement has limits. The landowner’s interests are
protected because (1) “the public may engage only in lawful
recreational activities,” (2) “those activities must utilize the wa-

ter,” (3) “the public must act reasonably in touching the water’s
bed,” and (4) “the public may not cause unnecessary injury to the
landowner.” Id. at 903.

The Conatser decision has generated interest among rec-
reation groups, particularly the fishing community, and concern
among landowners, particularly the agricultural community. The
next chapter in this story may be written in the legislature, as both
sides seek a reasonable and workable accommodation of the
interests affected by the decision.

WASHINGTON
(Amy K. Kelley, Editor)

WHEN ONLY M UNICIPALITIES ARE M UNICIPALITIES

The difference in Washington between “true” municipalities
and the rest of the water-using universe was made abundantly
clear in 1998 in the case of State Department of Ecology v.
Theodoratus, 135 Wash. 2d 582, 957 P.2d 1241 (Wash. 1998), in
which the Washington Supreme Court held that a developer’s
final certificate for water would be limited to the amount of water
actually applied to beneficial use, and not to the amount of “sys-
tem capacity,” a/k/a “pumps and pipes.” This amount was a lot
less than ultimately planned for the development of the completed
real estate project. The legislative “fix” for the developers arrived
in 2003 in the form of a “municipal” water law, S.S.H.B. No.
1338, 1st Spec. Sess. ch. 5, which expansively defined “municipal
water supply purposes” to include “a beneficial use of water: (a)
For residential purposes through fifteen or more residential ser-
vice connections. . . .” Wash. Rev. Code § 90.03.015. The 2003
law also purported to protect former certificated rights that had
been granted but would not meet the Theodoratus rule.

In June 2008, a King County trial court struck down these
parts of the 2003 statute in Lummi Indian Nation v. Washington
and Burlingame v. Washington, largely on separation of powers
principles. Nos. 06-2-40103-4SEA, 06-2-28667-7-SEA, slip.op.
(King County Superior Ct., June 11, 2008). An appeal has been
lodged, and the rulings on appeal are very anxiously awaited.
In the meantime, in July, a lawsuit was commenced against
Washington State University, challenging its plans to consolidate
various “paper” water rights and use the water to irrigate a lux-
urious golf course from the Grande Ronde Aquifer, which is being
“mined,” and is declining at a rate of about a foot and a half a
year. Various Pullman (where W SU is located) residents and
Eastern Washington conservation groups have been fighting the
university over the golf course for several years, and this latest
court challenge is based largely on the same premises as the ruling
in the King County case. Both of these cases are being closely
watched and should provide the basis for lengthy discussions in
future reports for this Newsletter.

FINDING WATER IN THE DESERT

Prior Newsletters have addressed the State of Washington’s
plans and efforts to somehow increase the ability to use water
from the Columbia River system. See Vol. XXXIX, No. 2 at 15
(2006) (addressing the passage of legislation authorizing inven-
tories, forecasts, and studies) and Vol. XLI No. 1 at 11 (2008)
(addressing agreements with several tribes whereby Washington
State would make large annual payments in return for the tribes
refraining from objections to large annual drawndowns of Lake
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Roosevelt). On September 25, 2008, the state authorized the
additional releases and also approved $46 million for water
storage and conservation projects in Eastern Washington. Al-
though many irrigators, counties, municipalities, the tribes, and
several environmental groups are “on board,” at least some
conservation organizations remain highly critical. Whether the

criticism will take the form of formal legal challenges as this
“plan” is put into operation remains to be seen. Further details can
be found in “State OKs Drawdown of Lake Roosevelt,” Spokes-
man Review, Sept. 26, 2008, at B3.

NEW WATER RIGHTS HANDBOOK AVAILABLE

A new book has just been published that may be of interest to our readers. It is entitled Water Rights Handbook for

Colorado Conservation Professionals. It was written by Peter D. Nichols, Esq., Michael F. Browning, Esq., Kenneth R.
Wright, P.E., Patricia Flood, P.E., and Mark S. Weston. The book may be purchased from Bradford Publishing
Company, 1743 Wazee Street, Denver, CO 80202, 800-446-2831, www.bradfordpublishing.com.
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ARIZONA DEPARTMENT OF WATER
RESOURCES ISSUES DECISION

MODIFYING PRESCOTT “DESIGNATION
OF ASSURED WATER SUPPLY” BASED
ON GROUNDWATER SUPPLIES FROM

BIG CHINO SUB-BASIN
(Margaret R. Gallogly, Arizona Reporter)

The Arizona Department of Water Resources (ADWR) re-
cently granted the application by the City of Prescott, Arizona for
a modification of its designation of assured water supply, with
certain adjustments as set out in the decision. See Letter from
Sandra Fabritz-Whitney, Assistant Director of ADWR, to the City
of Prescott, Arizona et al. (Nov. 12, 2008), with attached Draft
Decision and Order No. 86-401501.0001 (Director’s Decision) at
http://www.azwater.gov. Among other supplies of water confirmed
available to the city for purposes of proving an assured water
supply, ADWR determined that Prescott will be authorized to with-
draw 8,067.4 acre-feet per year of groundwater from the Big Chino
sub-basin and transport that volume of water into the Prescott Ac-
tive Management Area (AMA). This amount of Big Chino ground-
water qualifies as an assured water supply, subject to Prescott
submitting confirmation that the pipeline necessary for the trans-
portation of the groundwater has been constructed and that the
Arizona Department of Environmental Quality has issued its Ap-
proval of Construction (AOC) for the pipeline. The Director’s De-
cision contemplates that the AOC must be issued by December 31,
2019.

The Director’s Decision has been appealed by the City of
Prescott and by a number of other parties who objected to the
city’s application. The appeals were scheduled to be heard by the
Arizona Office of Administrative Hearings in February 2009.

The Arizona assured water supply statute and regulations ap-
ply to subdivisions located within the state’s five AMAs. Ariz.
Rev. Stat. Ann. § 45-576; Ariz. Admin. Code. §§ R12-15-701 to
-730. The statutes require that real estate developers prove the
existence of a 100-year supply of water for a subdivision before
the subdivision plat may be approved and before the Department
of Real Estate must issue a public report for the subdivision. An
assured water supply requires proof that the water supply will be
physically, legally, and continuously available for the 100-year
period; the water is of adequate quality; use of the water is con-
sistent with the management plan and the management goal of the
particular AMA; and the financial capability exists to construct
necessary water infrastructure. An assured water supply may be
proven by the municipal water provider (a city, town, or private

continued on page 2

A LONG AND WINDING ROAD:
COLORADO SUPREME COURT

PENS NEW CHAPTERS IN THREE
OLD DISPUTES

(William A. Paddock, Colorado Reporter)

DEM ONSTRATION OF ACTUAL BENEFICIAL USE REQUIRED
WHEN CLAIM ING ADVERSE POSSESSION OF WATER RIGHTS

The decision in Archuleta v. Gomez, 200 P.3d 333 (Colo.
2009) (Archuleta II), is the most recent installment in a long-
running dispute between Ralph Archuleta and Theodore Gomez
over ownership of interests near Redwing, Colorado, in the Man-
zanares Ditches No. 1 and 2 and the Archuleta Ditch, all of which
divert water from the Huerfano River, a tributary of the Arkansas
River, in Colorado’s Water Division No. 2. Archuleta originally
sued Gomez in the Huerfano County District Court, alleging that
Gomez: (1) was illegally using Archuleta’s water; (2) was illegally
interfering with Archuleta’s headgate and preventing water from
reaching Archuleta’s land; (3) had filled in one of Archuleta’s dit-
ches to prevent water from reaching Archuleta’s land; and (4) had
negligently flooded Archuleta’s land. Archuleta, therefore, sought
to enjoin Gomez from interfering with his water rights and to re-
cover damages. Gomez defended against the claims on the basis
of waiver, laches, statute of limitations, and contributory negli-
gence.

After trial the district court held, with respect to the Man-
zanares Ditch No. 1, that Archuleta’s damages were de minimus,
that Archuleta had not proven damages, and that his claims were
time-barred. With respect to the Manzanares Ditch No. 2, the dis-
trict court held that Archuleta had failed to prove damages, that
his claims were time-barred, and also held that Gomez had ad-
versely possessed Archuleta’s water rights in this ditch. Finally,
with respect to the Archuleta Ditch, the district court held that
Archuleta’s claims were time-barred, that Gomez had adversely
possessed Archuleta’s water rights in this ditch, and that adverse
possession barred Archuleta’s damage claims.

Archuleta appealed, and in Archuleta v. Gomez, 140 P.3d 281
(Colo. Ct. App. 2006) (Archuleta I), the Colorado Court of Appeals
affirmed the dismissal of Archuleta’s damages claims, but reversed
the district court’s adverse possession ruling for lack of subject
matter jurisdiction, holding instead that the water judge (i.e., water
court) had exclusive subject matter jurisdiction over claims of ad-
verse possession of water rights. In so holding, the court of ap-
peals acknowledged that district courts have jurisdiction to deter-
mine legal title to decreed water rights as in, for example, quiet
title actions. E.g., Humphrey v. Southwestern Development Co.,

continued on page 4
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ASSURED WATER SUPPLY
(continued from page 1)

water company) for an area, resulting in the issuance of a desig-
nation of assured water supply. If ADWR has issued a designation
of assured water supply to a municipal water provider, real estate
developers that will be served by that water provider may rely on
the designation for so long as it remains in place. If the municipal
water provider for a particular jurisdiction does not hold a desig-
nation of assured water supply, the developer wishing to subdivide
land within that jurisdiction must individually prove the existence
of an assured water supply.

Due to restrictions on the use of groundwater in the Prescott
AMA, it can be particularly challenging for an individual devel-
oper to prove an assured water supply within that AMA. The City
of Prescott is located in the Prescott AMA, and is the only juris-
diction in that AMA to receive a designation of assured water sup-
ply, issued in 2005. At that time, ADWR determined that the city
had proven the existence of an assured water supply sufficient
to serve the city’s projected demands through the year 2014. In
October 2007, the city applied to modify its designation to update
its groundwater allowance; to bring to bear certain effluent sup-
plies; and to include, as part of its water supply, groundwater
transported into the Prescott AMA from the Big Chino sub-basin
pursuant to Ariz. Rev. Stat. Ann. § 45-555(E). Prescott requested
that it be authorized to pump and transport a total of 9570.7 acre-
feet per year of groundwater from the Big Chino. In the Director’s
Decision, ADWR agreed that Prescott may count Big Chino ground-
water as an assured water supply, subject to the construction of
the necessary pipeline to transport the groundwater. The Depart-
ment, however, disagreed with Prescott’s calculation of the amount
of water per year that may be pumped and transported from the
Big Chino, concluding that the correct amount is 8067.4 acre-feet
per year. The Director’s Decision extends the Prescott designation
of assured water supply through the year 2021, without taking into
account Big Chino groundwater importation, and through the year
2027, after taking into account Big Chino groundwater importa-
tion.

The Big Chino sub-basin is located northwest of the City of
Prescott and is outside the boundaries of the Prescott AMA. A
number of years ago, in response to concerns about the possibility
that rural Arizona groundwater basins and sub-basins may be “de-
watered” to serve the larger metropolitan areas of the state, the
legislature amended the Arizona Groundwater Code to deal with
groundwater transportation into the AMAs. In general, Arizona
law prohibits the transportation of groundwater into an AMA from
a basin or sub-basin that is outside an AMA. The statute contains
several exceptions to this general rule. In particular, Ariz. Rev.
Stat. Ann. § 45-555(E) contains an exception that allows the with-
drawal and transportation of up to 14,000 acre-feet per year from
the Big Chino sub-basin by the City of Prescott (or the United
States in cooperation with the City of Prescott) if Prescott satisfies
either of two statutory conditions. The first condition, and the one
primarily relied on by Prescott, is that groundwater may be with-
drawn and transported from the Big Chino if that groundwater is
in exchange for or in replacement or substitution of a Central
Arizona Project allocation held by an Indian tribe or a municipal
water provider located within the Prescott AMA or within the
Verde River groundwater basin. The second, alternative, condi-
tion is that groundwater may be withdrawn and transported from
the Big Chino for the purpose of facilitating the settlement of water
rights claims of the Yavapai-Prescott Indian Tribe or the Camp
Verde Yavapai-Apache Indian Community.

After ADWR published notice of Prescott’s application in
August 2008, timely objections were filed by 42 individuals and
12 entities. This in itself is quite unusual. Objections to applica-
tions for an assured water supply are not typical. The objectors in-
cluded the Salt River Project; municipalities (the City of Phoenix,
City of Tempe and Town of Camp Verde); other governmental
entities (Arizona Game and Fish and the U.S. Fish and Wildlife
Service); environmental groups (Center for Biological Diversity
and the Sierra Club); and Indian tribes (Fort McDowell Yavapai
Nation and the Yavapai Apache Nation). Generally speaking, ob-
jections were based on the following arguments. ADWR’s an-
swers to these arguments, as stated in the Director’s Decision, are
summarized in the italicized text:

• Ariz. Rev. Stat. Ann. § 45-555(E) is an unconstitutional
special or local law; therefore, Prescott may not rely on
the transportation exception contained in that statute. A
challenge to the constitutionality of 45-555(E) is not a
proper basis for objection. Such challenges may not
be considered by an administrative agency, but must be
determined by the judiciary. ADWR must assume that
45-555(E) is constitutional for purposes of Prescott’s
application.

• To the extent that Prescott intends to transport some of
the Big Chino water to the Town of Prescott Valley, Ariz.
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Rev. Stat. Ann. § 45-555(E) does not provide an excep-
tion for that proposed transportation. ADWR disagrees
with the objection. The statute does not limit who may use
the groundwater that is transported by Prescott from the
Big Chino. Therefore, deliveries of Big Chino ground-
water to Prescott Valley are not prohibited.

• For various reasons, the amount of groundwater that Pres-
cott may withdraw and transport is less than the amount
claimed by Prescott. ADWR agrees with some objections
and disagrees with other objections to the calculation of
the annual amount of Big Chino water that Prescott may
withdraw and transport. ADWR concludes that the cor-
rect calculation is 8,067.4 acre-feet per year. This amount
is about 1,500 acre-feet per year less than the City cal-
culated, but is significantly more than the amount calcu-
lated by some of the objectors.

• Prescott cannot prove that the groundwater in the Big
Chino will be available for the 100-year term because of
other local demands on the Big Chino aquifer that can-
not be controlled by ADWR. ADWR disagrees with the
objection. As required by ADWR’s regulations, Prescott’s
studies took into account existing uses of groundwater
and certain projected uses based on prior approvals. If
there are significant future changes in groundwater sup-
plies due to new demands, ADWR may require Prescott
to modify its designation or may take action to revoke
designation.

• The groundwater that Prescott proposes to pump may be
determined to be subflow of the Verde River. If so, the
city’s use of that water will be subordinate to the water
rights of those with senior appropriative rights to the riv-
er. This determination will call into question the cer-
tainty of the supply for the 100-year period. ADWR disa-
grees with the objection. As an initial matter, ADWR
notes that no determination has been made in the Gila
River Adjudication as to whether the water proposed to
be withdrawn by Prescott is groundwater or subflow.
Under prior Arizona Supreme Court decisions, water
withdrawn from wells is presumptively groundwater.
The objectors have not presented any evidence to over-
come this presumption. ADWR also notes that subflow
“refers to subterranean waters in the sands and gravels
in the alluvium underlying and closely associated with
an intermittent or perennial stream.” Director’s Deci-
sion at 6. The proposed well field is adjacent to the Big
Chino Wash, which is ephemeral and located approxi-
mately 20 miles northwest of the closest reach of a per-
ennial stream. The Department believes that the water
is groundwater, not subflow, and is not subject to the
rights of senior appropriators.

• Groundwater in the Big Chino sub-basin supplies the
base flow of the upper portion of the Verde River. There-
fore, the withdrawal and transportation of the Big Chino
groundwater will have an adverse effect on the flows in
the Verde River, causing environmental concerns relating
to endangered species and riparian habitat. These con-
cerns may subject the City of Prescott to lawsuits, there-

by calling into question the certainty of the supply for
the 100-year period. ADWR disagrees with these objec-
tions. As stated in its response to the subflow objection,
ADWR believes the water to be withdrawn by Prescott
is groundwater. Also, ADWR has no authority to consid-
er the potential impacts on the Verde River due to Pres-
cott’s pumping. Assured water supply statutes and rules
“do not authorize the Department to take into consider-
ation riparian protection, maintenance or restoration”
as part of the approval process. Director’s Decision
at 7.

• Climate change will lead to increased length and severity
of drought, leading to decreased flows in the Verde River.
Climate change must be considered by ADWR in con-
sidering whether the amount of groundwater claimed by
Prescott will be available for the full 100-year period.
ADWR disagrees with the objection. The agency has no
authority to consider climate changes in connection with
its review of Prescott’s application. Also, there is no evi-
dence that will allow ADWR to reasonably predict what
that impact will be.

• Prescott has not established that it has the financial ca-
pability to install the necessary water delivery infrastruc-
ture. ADWR disagrees with the objection, stating that
Prescott has met the financial capability requirements
of assured water supply rules. In addition, the Depart-
ment conditioned the inclusion of Big Chino ground-
water on the completion of the necessary pipeline, as
confirmed by the submission of an approval of construc-
tion issued by the Arizona Department of Environmental
Quality on or before December 31, 2019.

As noted above, subsequent to the issuance of the Director’s
Decision on November 12, 2008, the City of Prescott and several
of the objectors filed an administrative appeal, and the matter was
set for an administrative hearing in February 2009.

There is one other matter worthy of noting. The assured water
supply statutes provide that only residents of the AMA in which
the designation is being sought may file an objection to the desig-
nation application. A number of objectors are not residents of the
AMA, including the Salt River Project, the cities of Phoenix and
Tempe, the Fort McDowell Indian Community, and the U.S Fish
and Wildlife Service. Each of these entities claimed some interest
in the Verde River, either as a party with appropriative rights to
the waters of the Verde River or as a party with an interest in the
environmental health of the Verde River. Based on the statute,
ADWR sent letters to each of these out-of-AMA objectors in-
dicating that they did not have standing to object and that the
Department will not consider their objection as valid. In addition,
after ADWR issued the Director’s Decision, Salt River Project,
the City of Tempe, the Fort McDowell Yavapai Nation, and the
Yavapai-Apache Nation filed notices of administrative appeal. In
early January 2009, ADWR sent letters to each of these entities
stating that the appeal filed by the entity is not valid and will not
be considered by ADWR due to the entities’ inability to qualify
as residents of the Prescott AMA. The letter notes that all of the
issues raised on appeal by these entities have also been raised by
other appellants that meet the statutory requirements.
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A LONG AND WINDING ROAD
(continued from page 1)

734 P.2d 637 (Colo. 1987). The court stated that the water judge,
who is a district court judge for all counties in the water division,
has exclusive jurisdiction over all “water matters” in the water
division. See Colo. Rev. Stat. § 37-92-203(1). The court went on
to state that what constitutes a “water matter” turns on the distinc-
tion between the legal right to use water and the ownership of a
water right (title). See Crystal Lakes Water & Sewer Ass’n v.
Backlund, 908 P.2d 534 (Colo. 1996). It pointed out that the water
judge also has ancillary jurisdiction over matters that directly af-
fect the use of water, such as private contracts. Based upon these
principles, the court of appeals reasoned that the district court’s
adverse possession ruling had the effect of terminating Archuleta’s
right to use water, a result similar to abandonment of a water right,
a topic over which the water judge has exclusive jurisdiction. In
addition, the court reasoned that forfeiture of water rights by es-
toppel or by adverse possession also terminates a use by one party
and authorizes use by another. Thus, the court of appeals held that
this type of termination of use by one party, and the award of
water rights for use by another, was within the exclusive jurisdic-
tion of the water court because the fundamental issue was the le-
gal right to use water.

Having learned from the court of appeals that he could re-
ceive no satisfaction from the district court, Archuleta filed suit
against Gomez in the Water Court for Water Division No. 2, this
time seeking an injunction, restoration of three ditch rights-of-way,
and the delivery of water through the ditches. After trial, the water
judge also ruled against Archuleta, finding that Gomez had ad-
versely possessed all three of Archuleta’s water rights, Archuleta’s
claims were frivolous, and Gomez should be awarded attorney’s
fees. Undeterred by this ruling, Archuleta lodged an appeal with
the Colorado Supreme Court arguing that Gomez had failed to
prove the “first” element of adverse possession of a water right:
actual beneficial use of another person’s adjudicated water right,
exclusively, hostilely, and adversely to the owner. Archuleta also
appealed the award of attorney’s fees.

In Archuleta II, the Colorado Supreme Court agreed with
Archuleta holding that, to succeed on his claim of adverse posses-
sion, Gomez was obliged to demonstrate that he exclusively, hos-
tilely, and adversely made an actual beneficial consumptive use of
all or a portion of Archuleta’s deed irrigation water interests on
Gomez’s land for the 18-year statutory period, not simply that he
intercepted water in the three ditches belonging to Archuleta’s
deeded interests in the adjudicated water rights. Turning the tables
on Archuleta, the Colorado Supreme Court also held that, for Ar-
chuleta to succeed on his injunction claim, he was obliged to dem-
onstrate that he did not abandon to the stream all or any part of his
water rights. The court went on to hold that the facts in the record
suggested that a part of Archuleta’s water rights had been aban-
doned to the stream, a part may have been adversely possessed by
Gomez, and a portion may still be owned by Archuleta. The su-
preme court, therefore, reversed and remanded the case back to
the water court so that both parties would have yet another oppor-
tunity to litigate their claims consistent with the legal standards
announced in the court’s opinion.

The water court’s ruling of adverse possession was based,
primarily, on the fact that Gomez had intercepted the water be-
longing to Archuleta’s deeded interest in the three ditches, that the
rotation schedule for the water in the three ditches did not include
Archuleta, and that Gomez had used the water. The supreme court

found this to be an insufficient factual predicate for adverse pos-
session because it did not include a finding that Gomez had made
actual beneficial use of a specific quantity of Archuleta’s water in
addition to making beneficial use of his own water.

The supreme court began its discussion with a paean to the
importance of ditch rights-of-way, and then turned its attention to
the law of adverse possession of water rights. There, the court first
restated the established legal principles that (1) proof of adverse
possession requires possession that is actual, adverse, hostile, and
under a claim of right, as well as open, notorious, exclusive, and
continuous for the statutory period; (2) adverse possession can
only apply after the water right’s diversion from the stream pur-
suant to an adjudicated water right; and (3) an abandoned water
right ceases to exist, and the water decreed to the abandoned water
right reverts to the stream system.

The court went on to state that beneficial use is necessary for
the creation and continuance of a water right, and that the measure
of an irrigation water right is the amount of water diverted and
beneficially used. Then, relying upon the principle that the nature
of the property at issue in an adverse possession case is critical in
determining what acts by the claimant are required to establish ad-
verse possession, the court concluded that proof of adverse pos-
session of an irrigation water right required the claimant to show
that, during the statutory period, the adjudicated water right was
continuously put to beneficial use on the lands of the claimant,
rather than the lands of the water right owner.

Because the court thought the evidence in this case suggested
partial abandonment of the water rights, the court went on to dis-
cuss the elements of abandonment: nonuse for an unreasonable
period, and intent to abandon the water right. The court summa-
rized its legal holding: a person claiming adverse possession of an
irrigation water right must prove the amount of water, expressed
in acre-feet, belonging to the deeded owner’s water right that the
claimant has placed to beneficial use. The court stated that this
quantification is necessary because the effect of adverse posses-
sion is to transfer title of an adjudicated water right. The court
then stated that the adverse possession only applies to the amount
of the water right actually beneficially used and that the return
flow from that use continues to belong to the stream system.

Part III of the court’s opinion is an extended discussion of the
application of the rules to the facts of the case. The court’s discus-
sion appears to be animated by the concern that a claim of adverse
possession of an irrigation water right could result in an en-
largement of use of the water right to the detriment of other vested
water rights. Accordingly, the type of proof that it describes as
necessary to show adverse possession of a water right looks very
much like the type of quantification of historical use required in
a normal change of water rights proceeding. This, of course, would
entail a quantification of the historical use of the water rights,
if any, of the party claiming adverse possession, in addition to a
quantification of the amount of beneficial use of the water right
claimed to have been adversely possessed. Thus, the unintended
consequence of an unsuccessful claim of adverse possession, un-
der the standards of Archuleta II, may be the re-quantification
(i.e., reduction) of the water rights of the party claiming adverse
possession.

Justice Martinez was the lone dissenter in Archuleta II. He
argued that the majority, for the first time, articulated the require-
ment for a showing of beneficial use of a specific quantity of wa-
ter expressed in acre-feet as an element of proof of adverse pos-
session. He argued that the trial court’s findings of fact supported
Gomez’s claimed use of all of Archuleta’s water rights for 18
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years. He argued that the majority should have deferred to the trial
court’s factual findings on this question and to the trial court’s
resolution of the disputed issues of fact. Even under the newly
articulated standards for adverse possession in Archuleta II, Jus-
tice Martinez opined that reversing the water court’s decision, and
remanding for determination of the quantity in acre-feet that Gomez
had used, were unnecessary because the quantity of Archuleta’s
water rights was known from the deeds in evidence and quoted in
the majority opinion. Thus, given the small amount of water in-
volved, the time and effort already consumed by the litigation, and
the adequacy of the factual record, he argued this was an inappro-
priate case in which to announce this new legal requirement for
adverse possession.

ELEM ENTS OF PROOF FOR GROUNDW ATER APPROPRIATIONS
AND TIM ING OF REQUESTS FOR HEARING ON ADDITIONAL
TERM S AND CONDITIONS

During the past 25 years the mountain communities near Colo-
rado’s Front Range metroplex have grown rapidly. Outside of the
larger “foothills” communities, there are few central water supply
systems. Instead, developers rely on individual on-lot wells and
septic systems for water supply and wastewater treatment. The
depletions to surface streams caused by groundwater withdrawals
are typically replaced through a judicially approved plan for aug-
mentation. Homeowners in some of these mountain subdivisions,
however, have begun to experience substantial groundwater level
declines that can require re-drilling and substantial deepening of
their wells. It was a conflict between groundwater users in existing
mountain subdivisions and a proposed new mountain development
to be supplied with water by new on-lot wells that gave rise to
Buffalo Park Development Co. v. Mountain Mutual Reservoir Co.,
195 P.3d 674 (Colo. 2008).

In this case the applicant, Buffalo Park, sought conditional
groundwater rights for 205 new wells for five subdivisions. It pro-
posed an augmentation plan to provide water to replace out-of-
priority depletions to the surface flows of Bear Creek and Turkey
Creek. Numerous parties opposed the application, including the
owners of individual wells and an association representing the
well owners. The case was complicated by the fact that it was first
filed in 1994, and then tried in three separate trial segments in
1999, 2000, and 2003. It was not until August 2006, however, that
the water judge who had heard the case brought it to a final reso-
lution by granting certain opposers’ motion for post-trial relief. In
that order, the court reversed a portion of its earlier factual find-
ings and directed the parties to propose a final decree consistent
with the court’s revised rulings. Thereafter, the water court entered
a decree approving the plan for augmentation for two of the pro-
posed subdivisions. The court denied the application as to the re-
maining three subdivisions on the grounds that the applicant had
failed to prove that unappropriated water was available for the wells
and that the proposed augmentation plan was inadequate to pre-
vent injury.

Buffalo Park appealed the water court’s decision that no un-
appropriated groundwater was available for the wells in three of
the proposed subdivisions and argued that, even if no unappro-
priated water was available, Buffalo Park was entitled to an op-
portunity to propose terms and conditions to prevent injury as part
of its plan for augmentation rather than suffer dismissal of the
application. The state supreme court rejected Buffalo Park’s argu-
ments and affirmed the decision of the water court.

On its face, this case involves the question of whether there
was unappropriated water available for appropriation by the pro-

posed conditional groundwater rights. Pursuant to Colo. Rev. Stat.
§ 37-92-305(9)(b), as construed by the Colorado Supreme Court,
an applicant must establish that unappropriated water is available
for the conditional water right, and that the water will be diverted
and applied to beneficial use within a reasonable time. Thus, Buf-
falo Park had the burden of proof on this issue for its claimed con-
ditional groundwater rights. Based upon evidence of declining
groundwater levels, and after the exclusion of expert testimony
offered by Buffalo Park, the water court belatedly ruled that there
was no unappropriated groundwater for three of the subdivisions.
The Colorado Supreme Court upheld this decision of the water
judge. The story, however, did not end there.

It is important to understand that at the conclusion of the final
trial segment, the water court had preliminarily approved the ap-
plication for the conditional groundwater rights based upon post-
trial monitoring of groundwater levels and retained jurisdiction
provision for the plan for augmentation. Thus, at the close of the
evidence, Buffalo Park had every reason to believe it had pre-
vailed and had no need to seek leave to present further evidence
on questions of injury. It was not until three years later, when the
water judge granted the opposers’ post-trial motion and reversed
his initial decision, that Buffalo Park’s prospects began to unravel.
As reported in the dissenting opinion:

In granting the motion for post-trial relief, the water
court ordered dismissal of the applicants’ ground water
claims regarding these three subdivisions; ordered the
applicants to prepare an amended proposed decree, ex-
cluding all references to these three subdivisions; and
specified that it would entertain motions to reconsider
only with regard to “clerical errors, inconsistencies, am-
biguities, and omissions,” but not with regard to any chal-
lenges to its findings of fact or conclusions of law, which
challenges it ordered the parties to reserve for appeal.

Buffalo Park, 195 P.3d at 693.
In Colorado, plans for augmentation are the method by which

new uses of water are allowed when there is little or no unappro-
priated water available for new appropriations. Augmentation
plans generally operate by replacing out-of-priority depletions
from new uses in the time, amount, and location necessary to pre-
vent injury to other vested water rights. Thus, in circumstances
where there is no unappropriated water available, new uses are
still permitted pursuant to a plan for augmentation that prevents
injury. In reviewing Buffalo Park’s augmentation plan, the supreme
court agreed with the opposers that it was not adequate to prevent
injury to the individual wells of existing users near the three sub-
divisions where there was no unappropriated water. Buffalo Park’s
augmentation plan had assumed no injury to wells and, therefore,
did not propose a mechanism to prevent injury to the existing wells.
The Colorado Supreme Court found this to be a fatal defect to ap-
proval of the plan for augmentation, and upheld the water court’s
dismissal of that part of the application.

Colo. Rev. Stat. § 37-92-305(3), however, provides that if the
water referee or the water judge finds that a proposed plan for
augmentation would cause injury to other vested water rights, “the
referee or the water judge, as the case may be, shall afford the ap-
plicant or any person opposed to the application an opportunity to
propose terms and conditions that would prevent such injurious
effect.” (emphasis added). On appeal Buffalo Park argued that it
had been denied its statutory right to propose such terms and con-
ditions. Indeed, the water court’s order granting post-trial relief
expressly prohibited any motions requesting such relief. Thus, the
question became whether Buffalo Park was obliged to request the
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right to propose additional terms and conditions in 2006 when the
water court reversed its earlier ruling and directed submission of
a proposed ruling, in spite of the water court’s order, or whether
Buffalo Park should have done so at some earlier time.

In reviewing Buffalo Park’s claim that it had been denied the
statutory right to propose terms and conditions to prevent injury,
the supreme court held that Buffalo Park had, in effect, waived
this right by its failure to exercise it prior to the water court’s
entry of the decree in 2006. It reached this conclusion in spite of
the fact that Buffalo Park argued, in response to the motion for
post-trial relief, that if the water court concluded the plan for aug-
mentation was inadequate, Buffalo Park should have been allowed
to propose additional terms and conditions to prevent injury. The
supreme court did not address this point, but instead suggested
that given the length of the proceedings, “Buffalo Park surely could
have made such a proposal if it had one to make.” 195 P.3d at
691. It concluded that the water court did not err by bringing the
“lengthy proceeding” to an end. Thus, the supreme court did not
interpret the statute to say when or how such a request must be
made, but rather said Buffalo Park had delayed too long and had
lost its right to do so; a rather unsatisfactory result from this re-
porter’s point of view.

As the dissenting opinion—more appropriately in this report-
er’s opinion—points out:

The meandrous history of this application is hardly
a model for case management, with (as the water court
itself noted) plenty of blame to go around. Exasperated
as that court may have been, however, I believe it erred
by granting the opposers’ motion for post-trial relief and
simply dismissing the application relative to these three
subdivisions. While belatedly agreeing that the appli-
cants failed to meet a “threshold” obligation to prove the
availability of unappropriated water (and discarding the
bulk of its earlier 21-page order permitting further obser-
vation) may have seemed like a particularly antiseptic
way of ending these tangled proceedings, once and for
all, I believe it amounted to a fundamental error of law,
which deprived the applicants of their statutory right to
amend their plan.

Id. at 692.
The core of the dissent is a disagreement with the majority on

the substantive legal issue of when unappropriated groundwater
is “available” in the context of a plan for augmentation and Colo.
Rev. Stat. § 37-92-305(9)(b). The dissent agreed that the court’s
precedents construed the statutory “can and will” test for a condi-
tional water right in section 37-92-305(9)(b) to require a demon-
stration of the availability of unappropriated water. The dissent
did not agree, however, that the court’s precedents required that
“availability must be established before or apart from considera-
tion of a statutorily permitted augmentation plan with which the
application is combined.” 195 P.3d at 693. Rather, the dissent
pointed out that water may be, and typically is, made available
and injury is prevented through a plan for augmentation sufficient
to offset the out-of-priority depletions from the requested condi-
tional water rights. Thus, in the view of the dissent, when an ap-
plication for conditional water rights is accompanied by a plan for
augmentation, the questions of availability of water and the ade-
quacy of an augmentation plan to prevent injury “are therefore
integrally related, if not precisely identical.” Id. On this basis, the
dissent went on to argue that in the circumstance of an application
for conditional water rights, paired with a plan for augmentation—
even an inadequate plan for augmentation—it is difficult to imag-

ine how such a paired application “could ever be dismissed for
failure to prove the availability of unappropriated water, without
first considering the applicant’s augmentation plan and, if neces-
sary, permitting the applicant to propose additional conditions that
could prevent injury to senior appropriators.” Id. at 694.

The dissent also took issue with the majority’s resolution of
the procedural issue of when a request must be made under Colo.
Rev. Stat. § 37-92-305(3) to propose additional terms and condi-
tions to prevent injury. The dissent disagreed with the majority’s
suggestion that Buffalo Park should have, at some undefined ear-
lier time in the proceedings, introduced evidence of non-injury
to existing well owners. It pointed out that until “the water court
abruptly reversed itself by granting the motion for post-trial relief,
the applicants’ augmentation plan had not yet been found inade-
quate and therefore they had not yet acquired an obligation, or
even a right, to propose additional terms.” 195 P.3d at 695-96. The
dissent went on to point out:

The statute itself offers virtually no guidance about
the extent or nature of the opportunity that must be af-
forded an applicant (or opposer) wishing to propose ad-
ditional terms, and we have thus far had little occasion
to consider this question. The water court, no doubt, must
retain the discretion to control the proceedings before it,
and therefore an applicant cannot have an unlimited right
to perpetually propose additional conditions. In this case,
however, where numerous stipulations with opposers had
already been entered and the state and division engineers
had dropped their objections to the augmentation plan;
where the trial proceedings were continued on several
occasions, once for more than two and one-half years;
and where the water court had not only failed to find any
injurious effect but had in fact already granted the appli-
cation, subject only to further supervision; its sudden re-
versal at the time of post-trial motions leaves it far from
clear that the applicants were ever given a fair oppor-
tunity to fortify their augmentation plan.

Id. at 696-97. Thus, to this reporter, the decision proves, once again,
the old saw that “hard facts make bad law.”

HEAP LEACH M INING: STATE M INING REGULATIONS
PREEM PT COUNTY ZONING CONTROLS

Colorado Mining Ass’n v. Board of County Commissioners,
199 P.3d 718 (Colo. 2009) is of interest to water lawyers not only
because the impacts of heap leach mining fall largely upon water-
bodies, but because the case involves the Colorado Supreme Court’s
review of the decision of the Colorado Court of Appeals in Colo-
rado Mining Ass’n v. Board of County Commissioners, 170 P.3d
749 (Colo. Ct. App. 2007), on the question of whether Colorado’s
Mined Land Reclamation Act (MLRA), Colo. Rev. Stat. §§ 34-
32-101 et seq., “preempts” an ordinance adopted by Summit Coun-
ty under its statutory land use authority. In the exercise of its land
use authority, Summit County adopted an ordinance that banned
the use of toxic or acidic chemicals, e.g., cyanide, for mineral proc-
essing in vat or heap leach operations in the county. The ordi-
nance effectively prohibited these types of mining techniques. The
supreme court held that the county’s ordinance had been pre-
empted by the MLRA, which governs this type of mining tech-
nique, and that the ordinance was unenforceable.

Summit County, one of Colorado’s principal resort and recre-
ational areas, is the home of four major ski resorts, several re-
nowned trout streams, and the City and County of Denver’s large
Dillon Reservoir, a popular sailing and fishing venue, all of which
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make Summit County a very popular year-round recreational area.
In the late 1800s and early 1900s, Summit County also contained
numerous mining districts, the scars from which remain visible
today. Since the economy of the county is now largely based on
tourism, recreation, and second homes, it is easy to understand
why Summit County was not interested in reopening old wounds
by allowing heap leach mining and the environmental risks posed
by such operations. Thus, the county’s ordinance prohibited any
mining or milling operation that utilized cyanide or other toxic/
acidic ore-processing reagents in heap or vat leach applications.

Colorado’s regulation of heap leach mining operations has a
checkered history. Colorado is the home to the Summitville Mine,
which in the early 1990s was a poster child for environmental
degradation and mismanagement, and which ended up as both a
major Superfund site and a textbook example of how not to permit,
regulate, construct, and operate heap leach mining operations. See,
e.g., Aztec Minerals Corp. v. Romer, 940 P.2d 1025, 1027 (Colo.
Ct. App. 1996). In response to the mess at Summitville, the Colo-
rado General Assembly in 1993 adopted comprehensive amend-
ments to the MLRA intended to prevent the recurrence of such
events. It is the scope and effect of those amendments and their
relationship to the Summit County ordinance that was at issue in
this case.

Six of the seven justices on the Colorado Supreme Court
agreed that the 1993 amendments to the MLRA and the extensive
regulations promulgated thereunder barred the Summit County
ordinance. The more interesting issue is the debate between the
majority opinion (four justices) and the concurring opinion (two
justices) over the legal basis for invalidating the ordinance, and
the argument of the dissent (one justice) that the ordinance was
valid and enforceable. Summit County is a statutory county, that
is, it is a creature of statute that possesses only the powers granted
by statute. Colorado also has so-called “home rule” cities and
counties, whose powers are derived from state constitutional pro-
visions that authorize their creation. The majority appears to have
based its determination that the MLRA preempted the Summit
County ordinance on the “sufficiently dominant state interest” in
the use of chemicals in mineral processing, a line of constitutional
analysis derived from cases addressing conflicts between state
laws and ordinances of home-rule municipalities. See, e.g., Voss
v. Lundvall Brothers, Inc., 830 P.2d 1061 (Colo. 1992). The con-
curring opinion argued that statutory counties have no inherent
sovereign authority and exist solely as matters of convenience for
carrying out the will of the state. Thus, the concurring opinion
argued that the issue was one of conflicting statutes that should be
resolved by standards of statutory construction rather than pre-
emption analysis. The concurring opinion agreed that the Summit
County ordinance was in conflict with the MLRA, and based its
invalidation of the ordinance on the principle of statutory con-
struction that the state’s more specific regulation of mining recla-
mation prevailed over the more general land use authority granted
to statutory counties.

The dissent argued that there was neither an express nor an
implied preemption of the county’s land use authority. It argued
that the MLRA granted authority to regulate reclamation of mining
activities and, because the county ordinance did not regulate rec-
lamation, the ordinance was not a reclamation standard. Rather,
the dissent viewed the MLRA as addressing reclamation of mining
activities, and viewed the Summit County ordinance as addressing
whether mining could occur at all. Since the dissent viewed these
as two distinct spheres of regulatory authority, it found no conflict
between the two and would have affirmed the decision of the
court of appeals upholding the ordinance.

NEBRASKA
(Sandra B. Zellmer, Reporter)

JUDICIAL DECISIONS

Developments in Kansas v. Nebraska. Kansas and Nebraska
continue to wrangle over Nebraska’s alleged overuse of water from
the Republican River. The dispute led to a U.S. Supreme Court
decree in Kansas v. Nebraska, 538 U.S. 720 (2003). Since then,
Kansas has claimed that Nebraska exceeded its decreed amount
by about 72,000 acre-feet in 2005 and 2006. In April 2008, Kan-
sas demanded $72 million from Nebraska officials. According to
Kansas, this amount reflects Nebraska’s unjust enrichment from
the economic gains of not complying with the compact, plus Kan-
sas’s legal costs of pursuing enforcement measures. In addition,
Kansas claims that Nebraska should shut down groundwater wells
that irrigate almost 50% of the 1.2 million acres in Nebraska’s
portion of the river basin. In a nonbinding decision, however, ar-
bitrator Karl Dreher found that Kansas can only seek payment for
damages it actually suffered, not payment for what Nebraska alleg-
edly gained. Arbitrator’s Preliminary Decision on Legal Issues 6
(Dec. 19, 2008). As a result, Kansas will be required to submit
proof of actual damages incurred as a result of Nebraska’s over-
use. Meanwhile, the Nebraska Department of Natural Resources
and the local Natural Resources Districts (NRDs) in the basin
have been attempting to comply with the decree through a variety
of tools, such as buying and leasing water rights and allowing land
to lie fallow. One such measure, a provision of state law LB701,
has been found unconstitutional, as described below in Garey.

In Garey v. Department of Natural Resources, 277 Neb. 149,
759 N.W.2d 919 (Neb. 2009), the Nebraska Supreme Court struck
down a statutory provision, commonly known as LB701, that had
authorized local NRDs to levy property taxes to repay bonds
issued for the purpose of acquiring groundwater rights, surface
water rights, or surface water storage rights. More specifically,
under LB701, codified as Neb. Rev. Stat. § 2-3225(1)(d), the
money from the property taxes in question would be spent on
measures designed to achieve compliance with the Republic River
Compact and the 2003 U.S. Supreme Court decree, including
buying water from farmers and sending it downstream to Kansas.
For background on the Republican River litigation, see Vol. XLI,
No. 2 at 12 (2008) of this Newsletter; Nate Jenkins, “High Stakes
Water Fight Goes Before High Court,” Lincoln Journal Star,
Nov. 30, 2008.

Residents and taxpayers of the Upper, Middle, and Lower
Republican NRDs filed an action for declaratory and injunctive
relief against the state. The Nebraska Supreme Court held that
LB701 violated a constitutional prohibition against levying a prop-
erty tax for a state purpose. 759 N.W.2d at 155-56. Article 8,
section 1A of the Nebraska Constitution requires the state to leave
the realm of property taxation for local purposes. The court found
that the predominant purpose of LB701 was to bring the state into
compliance with the Republican River Compact. Thus, the court
held, the property tax levy was effectively a state levy and its
primary purpose was for a state purpose, in violation of Article 8,
section 1A.

ADM INISTRATIVE DEVELOPM ENTS

Pursuant to L.B. 962 (2004) and the Nebraska Ground Water
Management and Protection Act, Neb. Rev. Stat. §§ 46-701 to -
754, the Nebraska Department of Natural Resources (DNR) is
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required to prepare annual reports on the expected long-term
availability of hydrologically connected surface and groundwater
supplies for every river basin, subbasin, or reach that has neither
initiated nor implemented an integrated management plan (IMP).
The DNR deems groundwater to be hydrologically connected to
a stream if “pumping of a well for 50 years will deplete the river
or a base flow tributary thereof by at least 10 percent of the amount
pumped in that time.” 457 Neb. Admin. Code ch. 24, § 001.02.

Since the passage of LB 962 in 2004, all or portions of many
basins in south-central, southwest, and western Nebraska, includ-
ing the Republican River Basin, have been declared fully or over-
appropriated. This year, the DNR has made a preliminary deter-
mination that the Lower Platte River Basin is fully appropriated.
(The Platte River is defined as the reach of the Platte River from
its confluence with the Loup River to the confluence with the Mis-
souri River). 2009 Annual Evaluation of Availability of Hydrolo-
gically Connected Water Supplies (Dec. 16, 2008), at http://www.
dnr.state.ne.us/LB962/AnnualReport_2009. The DNR found that
“long-term water supplies . . . are insufficient to provide junior
irrigators sixty-five percent of the net corn crop irrigation re-
quirement between July 1 and August 31.” Id. at 2. However, it
declined to include the Blue River basins, Missouri Tributary ba-
sins, and the lower portion of the Niobrara River Basin on the list
of fully appropriated basins.

The Platte River designation covers a large area of eastern
Nebraska, including the Elkhorn, Loup, and Salt Creek basins,
and it is of great interest to the City of Lincoln, which draws its
drinking water from a well field near the Platte in Ashland, Ne-
braska. The designation temporarily prevents the drilling of new
irrigation wells and the expansion of the number of acres under
irrigation. It also imposes a moratorium on new diversions of wa-
ter from the river.

Public hearings will be held before a final determination is
made. If the finding is made final, an IMP will be required for this
reach of the Platte. Algis J. Laukaitis, “Report: Platte River Has
Reached Use Limit,” Lincoln Star Journal, Dec. 15, 2008. The
rest of the Platte flowing through western Nebraska has already
been designated as fully appropriated, and IMPs are being devel-
oped for those reaches of the river.

The IMPs, which are developed by the DNR and local NRDs,
are intended to sustain a balance between water uses and water
supplies to achieve and maintain the economic, social, and envi-
ronmental health and welfare of the basin, subbasin, or reach. In
fully appropriated areas, IMPs must be designed to prevent over-
use through moratoria on well construction permits or on increases
in irrigated acres, moratoria on new surface water appropriations,
rules allowing the transfer of groundwater, offsets for new devel-
opment, flow meters, conservation education, vegetation control, or
other conservation measures. Neb. Rev. Stat. §§ 46-715 & -716.

NEVADA
(Douglas L. Grant, Reporter)

NEVADA SUPREM E COURT CLARIFIES SCOPE OF TRANSFER
STATUTE, APPURTENANCE REQUIREM ENT, AND ANTI-
SPECULATION DOCTRINE

In Adaven Management, Inc. v. Mountain Falls Acquisition
Corp., 191 P.3d 1189 (Nev. 2008), E.A. Collins Development
Corporation (Collins) purchased irrigated agricultural land for

development. One of the water rights appurtenant to the tract was
the right to 1,185 acre-feet appropriated under Permit 22735.

To secure a loan from a commercial bank, Collins executed
a deed of trust that included the Permit 22735 water right but not
the land to which that water right was appurtenant. Later, the bank
foreclosed the deed of trust, acquired the Permit 22735 water right
at the foreclosure sale, and transferred the water right to a subsid-
iary company, Mountain Falls Acquisition Corp. (MFAL). There-
after, Collins deeded the land and, purportedly, its appurtenant
water right to Adaven Management, Inc. (Adaven). A dispute then
arose about whether the bank’s subsidiary or Adaven owned the
Permit 22735 water right.

Adaven argued the water right remained appurtenant to the
land it purchased and thus was transferred to it by Collins’s deed.
Adaven asserted two reasons why the deed of trust and ensuing
foreclosure sale failed to affect the appurtenancy of the water
right. The first reason was that the water right had never been
severed by means of a statutory transfer proceeding from the land
to which it was appurtenant. The court rejected this claim, saying
that while the statutory transfer process was required to change
the place where a water right is put to beneficial use, the process
was not required merely to change the ownership of a water right.
The court said the deed of trust and subsequent foreclosure sale
affected only ownership of the water right, not its place of bene-
ficial use.

The second reason Adaven advanced concerned the anti-
speculation doctrine that the Nevada Supreme Court recently adop-
ted in Bacher v. State Engineer, 146 P.3d 793 (Nev. 2006), re-
ported in Vol. XL, No. 1 at 7 (2007) of this Newsletter. In Bacher,
the court declared that the anti-speculation doctrine “precludes
speculative water right acquisitions without a showing of bene-
ficial use.” 146 P.3d at 799. The Adaven court is silent about
MFAC’s plans, if any, for beneficial use of the Permit 22735
water right. Nonetheless, the court found no violation of the anti-
speculation doctrine on the basis that the doctrine, like the stat-
utory transfer process, focuses on the beneficial use of water, not
the ownership of water. The court pointed out that Bacher in-
volved an application for the interbasin transfer of groundwater,
and by statute the applicant must demonstrate that the basin to
which the water will be exported needs it for beneficial use. The
court explained: “We thus adopted the anti-speculation doctrine
as a limitation on an [applicant’s] ability to demonstrate beneficial
use. . . . We did not adopt the anti-speculation doctrine as a limit
on the free alienability of water rights, and now we clarify that the
anti-speculation doctrine by itself does not limit transfers of water
rights ownership.” Adaven, 191 P.3d at 1194.

Although the court did not say so, MFAC will have to go
through the statutory transfer process if it wishes to put the water
to beneficial use on new land. The subsidiary’s transfer applica-
tion will need to “contemplate[ ] the application of water to bene-
ficial use.” Nev. Rev. Stat. § 533.370(1). Presumably, the subsid-
iary’s statement of contemplated beneficial use will trigger scrutiny
under the anti-speculation doctrine.

Adaven indicates that Nevada’s recently adopted anti-specu-
lation doctrine might be less far-reaching than it initially appeared.
The case involved an unusual fact situation in that the deed of
trust encumbered a water right but not the land to which the right
was appurtenant. But it is hard to see why the court’s emphatic
distinction between beneficial use and ownership should be con-
fined to that situation. An entity might be able to purchase a water
right for resale and defer filing for a statutory transfer to enable a
new beneficial use on new land until it finds a buyer, provided the
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purchasing entity takes care in the meantime to avoid forfeiture of
the water right for nonuse.

OREGON
(Jennie L. Bricker, Reporter)

WATER RESOURCES DEPARTM ENT TAKES A LONG VIEW

February 2009 marks the 150th anniversary of Oregon’s
statehood and the 100th anniversary of the Oregon Water Code.
Throughout 2009, the Oregon Water Resources Department (De-
partment) will continue to develop an integrated, state-wide water
resource strategy pursuant to the Oregon Water Supply and Con-
servation Initiative (Initiative), authorized by the 2007 Legislative
Assembly. See Vol. XLI, No. 2 (2008) of this Newsletter. Work-
ing with a project team that includes a consortium from the private
sector, the Department in 2008 gathered data to implement the first
phase of the Initiative. The first phase includes a state-wide water
demand forecast—the first since 1969. The forecast estimates
current total out-of-stream water demand at 9.1 million acre-feet
for municipal, domestic, industrial, and agricultural uses, which
the team projects will increase to approximately 10.3 million acre-
feet by 2050. The team also identified 135 potential water con-
servation projects throughout the state (36 agricultural and 96
municipal) and has mapped more than 1,200 potential above-ground
water storage sites. In investigating potential sites for below-ground
storage, the project team compiled hydrogeologic data and extent
estimates for 54 aquifers in Oregon comprising more than 70
geologic units, evaluated aquifer types for storage capacity, and
mapped the results.

AM ENDM ENT OF RULES FOR WATER WELL CONSTRUCTION

Amendments to Chapter 690 of the Oregon Administrative
Rules took effect on January 2, 2009. The amendments revise Or.
Admin. R. ch. 690, div. 200, 205, 215, 220, and 240, to clarify that
well contractors who perform alterations of existing wells are re-
sponsible for meeting well construction standards only for the spe-
cific work they perform. The amendments make housekeeping
changes to the definition of “Altering a Well” and provide more
detailed provisions concerning the use of unhydrated bentonite in
well abandonments and alterations.

WASHINGTON
(Amy K. Kelley, Editor)

FAILURE TO ESTABLISH EXCEPTIONS RESULTS IN
RELINQUISHM ENT OF WATER RIGHT

In May 1995 Washington Beef, Inc., of Union Gap, Wash-
ington, closed its slaughterhouse and quit using its water rights. In
1999, Ahtanum Ridge Business Park, LLC (Ahtanum) purchased
the property, including the water rights, which had not been used
in the interim. Ahtanum apparently never intended to use the water
rights, but had hopes of selling them to the City of Union Gap
(Union Gap), whose officials met with Ahtanum and “orally”
agreed to buy the water rights prior to the sale by Washington
Beef to Ahtanum.

Ahtanum spent a large amount of time and about $1 million
preparing to transfer the water rights. A written agreement fol-
lowed in March 2001, but did not specify many terms such as the
purchase price or even the quantity of water. The Yakima County
Water Conservancy Board approved an application for transfer of
the water rights from Ahtanum to Union Gap in 2004 but, upon
review, the Department of Ecology reversed; that reversal was first
upheld by the Washington Pollution Control Hearings Board and
then the Yakima County Superior Court. In City of Union Gap v.
Washington State Department of Ecology, 195 P.3d 580 (Wash.
Ct. App. 2008), the court of appeals affirmed.

Wash. Rev. Code §§ 90.14.130, .160 to .180 mandate statu-
tory relinquishment in cases where a holder of a water right fails
to beneficially use the right for a period of five years. Wash. Rev.
Code § 90.14.140 provides for a number of exceptions: two of them
are for a claim of water for a “determined future development”
and a claim of water for “municipal water supply purposes.” Id.
§ 90.14.140(2)(c) & (d). The term “claim” was critical in the de-
termination of this matter; the court held that claims must be made
by the holder of the water right (Ahtanum at all relevant times,
since the transfer was not even approved by the Water Con-
servancy Board until 2004), citing R.D. Merrill Co. v. Washington
Pollution Control Hearings Bd., 137 Wash. 2d 118, 969 P.2d 458
(Wash. 1999). It followed that within the five-year limit on nonuse
of the water right Ahtanum would have had to have a “determined
future development” or Ahtanum would have had to have a claim
for “municipal water supply purposes.”

“Development,” the court held, was a physical development
of land, and a “determined” future development was one that is
“fixed conclusively or authoritatively,” again citing R.D. Merrill.
Union Gap, 195 P.3d at 585. The court then declined to hold that
a plan to sell the water rights (or even steps taken toward effec-
tuating a sale), alone, satisfied the “determined” or “development”
requirements. Similarly, during the relevant five-year period, Ah-
tanum could not make a “claim” for “municipal water supply pur-
poses”; not only was it not a municipality, but although it did
decommission its wells in 1999 and gave Union Gap “some con-
trol at an unknown time,” that control “had less to do with assert-
ing rights for municipal water supply purposes and more to do
with avoiding cost” relating to the parties’ (at that time oral)
agreement. Id. at 581. Since neither requirement had been met
within the five years after the cessation of use by Washington
Beef, the water right was deemed relinquished to the state. Id. at
582.
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ARIZONA SUPREME COURT STRIKES
DOWN DEED RESERVATION FOR THE

FUTURE USE OF GROUNDWATER
(Margaret R. Gallogly, Arizona Reporter)

The Arizona Supreme Court has invalidated a deed reserva-
tion that purported to reserve to a seller of land “whatever com-
mercial groundwater rights” the land may have. Davis v. Agua
Sierra Resources, L.L.C., 220 Ariz. 108, 203 P.3d 506 (Ariz. 2009).
In doing so, the supreme court vacated a contrary conclusion
reached by the Arizona Court of Appeals in Davis v. Agua Sierra
Resources, L.L.C., 217 Ariz. 386, 174 P.3d 298 (Ariz. Ct. App.
2008), reconsideration denied May 7, 2008. The supreme court
remanded the case to the court of appeals for further action.

The facts giving rise to this case are explained in detail in a
previous report about the court of appeals decision. See “Arizona
Court of Appeals Upholds Reservation of Right to Use Ground-
water,” Vol. XLI, No. 3 (2008) of this Newsletter. Prior owners of
the CF Ranch located in Yavapai County, Arizona, sold the ranch
but attempted to reserve rights to the “commercial water rights”
of the sold property. The commercial water rights reservations
were contained in two deeds for the CF Ranch. The first deed, exe-
cuted in 1981, excluded from the sale “all mineral and oil rights
and all commercial water rights” from the conveyed property. The
second deed, executed in 1984, conveyed the CF Ranch,

excluding therefrom and reserving to [the seller] all gas,
oil and mineral rights and all commercial water rights
and waters incident and appurtenant to and within the
real property . . ., together with the rights to develop such
minerals and waters and market and transport the same
from the premises hereby conveyed;. . . .

174 P.3d at 301. The seller under the 1981 deed and the seller
under the 1984 deed subsequently merged, so that the exclusion
and reservation of rights under both deeds were held by a single
entity. The 1981 deed and the 1984 deed are referred to herein as
the Deeds.

In 2004, Merwyn C. Davis, acting as trustee under a trust that
was the then-owner of the CF Ranch, filed an action in the Yavapai
County Superior Court seeking to have invalidated the commer-
cial water rights reservation contained in the Deeds. The then-
claimant to the reservation, Agua Sierra, filed a counterclaim re-
questing a declaration that the commercial water rights reservation
was valid and an order quieting title to all commercial water rights
associated with the CF Ranch. The superior court granted sum-
mary judgment to Davis, finding the reservation invalid. The su-

continued on page 2

FOCUS ON THE NIOBRARA RIVER

(Tom Wilmoth, Nebraska Guest Reporter)

While controversy has been commonplace for decades along
the Republican and Platte Rivers, one of Nebraska’s sleepier ba-
sins has roared to life in a flurry of legal activity. The Nebraska
Department of Natural Resources (DNR), honoring an ongoing
call by a downstream senior user, has deemed the basin fully ap-
propriated. That designation, which closes the basin to new water
uses, has spawned challenges at the administrative, state, and fed-
eral levels. In addition, water use in upstream Wyoming has sparked
a suit by upper Niobrara irrigators attempting to force the State to
re-engage Wyoming under the Niobrara River Compact.

Administrative Activities. In early 2007, the Nebraska Public
Power District (NPPD) called for water for the first time in over
50 years to satisfy water needs at its Spencer Hydro Facility near
Spencer, Nebraska. In May 2007, DNR honored the call, shutting
down over 400 appropriators who were junior to NPPD’s water
use. NPPD temporarily lifted the call to facilitate execution of vol-
untary subordination agreements with junior users along the sys-
tem, but subsequently restored the call against all who did not con-
tract with NPPD.

Irrigators along the Niobrara who were affected by NPPD’s
call sought a hearing before DNR to examine whether the call was
valid and supported by NPPD’s claimed rights. While the matter
was pending before the agency, those same irrigators exercised
their preference to divert water out of time under the Nebraska
Constitution, which recognizes a preference for domestic and irriga-
tion uses over manufacturing uses. Neb. Const. art. XV, § CXV-6.
Upon learning of the preference action, DNR dismissed the ad-
ministrative proceeding, finding the irrigators implicitly recog-
nized the validity of NPPD’s right by exercising their preference.
The affected irrigators appealed the dismissal, maintaining they
were entitled to a ruling on the underlying validity of the calling
right, and the matter was argued to the Nebraska Supreme Court
on April 29, 2009. See In re 2007 Appropriation of Niobrara River
Waters, Appeal No. S-08-0823. A ruling on whether a junior pref-
erence user simultaneously can pursue a preference proceeding (to
ensure continued water availability) and an administrative review
of the calling right (to determine whether the senior holds valid
rights in the first place) was, at the time of this report, expected
shortly.

Meanwhile, in early 2008, DNR determined the lower Nio-
brara River Basin was “fully appropriated” under Neb. Rev. Stat.
§§ 46-713 to -715. Just one year prior, the annual review (Dec. 13,
2006) conducted by DNR resulted in a finding that the basin con-

continued on page 3
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DEED RESERVATION
(continued from page 1)

perior court concluded, as a matter of law, that Arizona does not
recognize a reservation of commercial water rights or the right to
develop commercial water rights as described in the Deeds. Sub-
sequently, Davis sold the CF Ranch to Chino Grande, L.L.C., which
was joined as a party to the litigation. Hereafter, the term Davis
refers both to Davis and Chino Grande, L.L.C.

Agua Sierra appealed the superior court decision. In its 2008
decision, the Arizona Court of Appeals first set out certain general
principles of Arizona water law, recognizing that: Arizona has a
bifurcated system of water law: surface water, including subflow,
is subject to prior appropriation; and groundwater is not subject
to prior appropriation, but may be pumped by the overlaying land-
owner, subject to the requirement that the water be used for a rea-
sonable and beneficial purpose. In addition, the court noted, within
the active management areas of the state, the 1980 Groundwater
Code imposed additional regulations on the withdrawal and use
of groundwater. The CF Ranch lies outside of any such area, and
is not subject to most of the Code’s requirements relating to the
pumping and use of groundwater. For a number of reasons, the
court of appeals assumed that the reservation of all “commercial
water rights” applied only to groundwater and not to surface water.
203 P.3d at 508-09.

In a section of the decision entitled “Severing Water Rights
from the Land,” the court of appeals noted that a reservation of a
water right:

cannot reserve an ownership interest in a source of water;
instead, one may own, and reserve, only a right to use wa-
ter. Thus, the owner of land overlying percolating ground-
water has a right to the usufruct of the water. This right
(to use water associated with real property) is a property
right. Because the right is a hereditament, it must be
conveyed by deed.

174 P.3d at 304 (citations omitted).
The court of appeals then reasoned that this right to use wa-

ter, as an interest in real property, may be reserved by the seller of
property, much as an interest in oil, gas, and other minerals might
be reserved. After discussing the arguments of the parties, the
court found the commercial water rights reservation in the Deeds
to be valid, concluding that a grantor “may reserve rights to the
commercial use of percolating groundwater beneath land that the
grantor no longer owns.” Id. at 308 (emphasis added). Thus, the
court of appeals recognized the division of the real property es-
tate, with the landowner holding title to all interest in the land
except the right to the use of the groundwater pumped from the
land for commercial purposes.

The Arizona Supreme Court did not agree with the court of
appeals. Instead, the supreme court held that “landowners outside
of [active management areas] do not have a real property interest
in the potential future use of groundwater that may be severed
from the overlying land.” 203 P.3d at 512. Because the court did
not recognize such a real property interest, the grantors of the
Deeds could not reserve the right to themselves through a deed
reservation. Thus, the reservations contained with the Deeds, which
the supreme court described as a reservation of a right to a poten-
tial future use of groundwater, were invalid.

In reaching its decision, the Arizona Supreme Court first con-
sidered whether there is in Arizona a property interest in the po-
tential future use of groundwater. The court examined two of its

prior decisions: In re the Rights to the Use of the Gila River, 171
Ariz. 230, 830 P.2d 442 (1992) (Gila River I) and Town of Chino
Valley v. City of Prescott, 131 Ariz. 78, 638 P.2d 1324 (1981)
(Chino Valley II) in considering this question. In Gila River I, the
supreme court rejected a due process argument by landowners
claiming a property right to the use of groundwater in the future.
This case arose in the context of the court’s adjudication of appro-
priable surface water rights. Nonetheless, in addressing the due
process claim, the court considered the rights of landowners to the
future use of groundwater. The Chino Valley II decision more
squarely considered the rights of landowners to the groundwater
underlying their lands. In that case, the supreme court held that
there is no right to own groundwater “prior to its capture and with-
drawal from the common supply and that the right of the owner of
the overlying land is simply to the usufruct of the water.” 638 P.2d
at 1328. The Davis supreme court analyzed what was meant by
the use of the word usufruct in Chino Valley II, stating that:

Chino Valley II used the term “usufruct” to describe
the rights of landowners with respect to underlying
groundwater. But Chino Valley II’s use of that term does
not mean that landowners have some vested real prop-
erty right in the potential use of groundwater. . . . Rather,
as Chino Valley II makes clear, the landowner’s right is
perhaps better described as an unvested expectancy in-
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sofar as it concerns the potential future use of ground-
water that has never been captured or applied.

203 P.3d at 510 (citations omitted). This conclusion was contrary
to the analysis of the court of appeals. The court of appeals had
considered the right of a landowner to the usufruct of the ground-
water as a real property interest that could be reserved by a prior
owner and severed from the fee estate in the land.

The supreme court also briefly reviewed the Groundwater
Code’s provisions on the withdrawal and use of groundwater out-
side of the state’s active management areas. The court noted that,
under the Groundwater Code, a person may withdraw and use
groundwater for reasonable and beneficial purposes, subject to
limitations on the transportation of groundwater. The court de-
scribed these provisions as granting “landowners outside of [ac-
tive management areas] a limited right, essentially an opportunity,
to pump groundwater for reasonable and beneficial uses as per-
mitted by the GMA.” Id. (citations omitted). Based on its analysis
of the caselaw and statutes, the supreme court concluded that
Arizona does not recognize “a real property interest in the poten-
tial future use of groundwater that has never been captured and
applied to reasonable use.” Id. at 510 (footnote omitted). Since
the landowner’s right to the potential future use of groundwater is
not a real property interest, such right may not be reserved to the
prior owner in a deed reservation.

The supreme court also considered whether the grantor of a
deed could sever and reserve to itself whatever rights the land-
owner would otherwise have to the future use of groundwater,
whether those rights are characterized as a qualified right to pump
groundwater for a reasonable and beneficial purpose, or as an un-
vested expectancy to the potential use of groundwater. Although
not explicitly stated in the opinion, it is clear that the court con-
cluded that such a severance and reservation is prohibited. The
court examined and distinguished each of the cases relied upon by
the court of appeals, stating that those cases did not recognize or
establish a severable right to the potential future use of ground-
water through a deed reservation. While recognizing that there are
many policy arguments for and against allowing the transfer of
rights to prospectively use groundwater outside the active man-
agement areas, the court declined to recognize such a right. In-
stead, it stated that the legislature was the proper forum for decid-
ing those policy questions. Id.

There are several points that warrant emphasis. First, the su-
preme court went out of its way to limit its decision, stating in a
footnote that it is not addressing how an owner may contract for
the withdrawal, use, or transportation of groundwater from beneath
its property, consistent with the Groundwater Code. Id. at 510 n.1.
So, although the case makes clear that a deed reservation is not a
valid mechanism to deal with these issues, the court did not de-
scribe what the appropriate mechanism or mechanisms might be.
Second, the court focused on the fact that groundwater is not cur-
rently being, nor has groundwater been in the past, captured or
used at the CF Ranch for commercial purposes. In one of its signi-
ficant conclusions, for example, the court stated that Arizona law
“does not recognize a real property interest in the potential future
use of groundwater that has never been captured and applied to
a reasonable use.” Id. at 510 (emphasis added). This statement and

others by the court imply that another conclusion may have been
reached if groundwater were being withdrawn for a commercial
purpose at the CF Ranch. Perhaps such withdrawals would have
been enough to vest a property interest that could be severed and
retained by the landowner. Third, the court’s description of the term
usufruct in Chino Valley II (an “unvested expectancy”) and its
description of the statutory provisions on the withdrawal of ground-
water outside the active management areas (a “limited right, es-
sentially an opportunity, to pump groundwater for reasonable and
beneficial uses”) are quite limiting. 203 P.3d at 509. In particular,
the court did not mention that the statutory provisions on the
pumping of groundwater outside the active management areas are
actually very broad in light of caselaw that preceded the enact-
ment of those statutes. For example, outside of the active man-
agement areas, the Groundwater Code allows “a person” to with-
draw and use groundwater for a reasonable and beneficial purpose,
rather than limiting those actions to “landowners.” Outside of ac-
tive management areas, the Groundwater Code also allows the
transportation and use of that groundwater anywhere within the
groundwater basin or subbasin from which the groundwater was
pumped, without the payment of damages—another departure from
prior caselaw. Ariz. Rev. Stat. §§ 45-453; 45-544(A)(1). In short,
the supreme court leaves open a number of important questions
regarding the withdrawal, use, and transportation of groundwater
outside the active management areas.

FOCUS ON THE NIOBRARA RIVER
(continued from page 1)

tained unappropriated water. See http://www.dnr.state.ne.us/LB962/
AnnualReport_2007/AnnualReport2007.pdf. However, DNR found
that the newly instituted call rendered the basin fully appropriated.
See Report (Oct. 16, 2007), at http://www.dnr.state.ne.us/LB962/
AnnualReport/AnnualReport_2008.html. The fully appropriated
designation effectively precludes new surface or groundwater de-
velopment and new surface or groundwater irrigated acres. Neb.
Rev. Stat. § 46-714. The designation also requires DNR and the
affected natural resource districts (NRDs), which have jurisdiction
under Nebraska law to manage groundwater within their bound-
aries, to develop Integrated Management Plans (IMPs) within three
years of DNR’s designation. Id. § 46-715(1). The primary purpose
of an IMP is to address conflicts between surface and groundwater
users. The IMPs “shall include,” among other things, “[c]lear goals
and objectives with a purpose of sustaining a balance between
water uses and water supplies so that the economic viability, so-
cial and environmental health, safety, and welfare of the river ba-
sin, subbasin, or reach can be achieved and maintained for both
the near term and the long term.” Id. § 46-715(2). The IMPs “may
also provide” for incentive programs and the regulation of pre-
existing groundwater uses. IMP control measures “shall . . . be
consistent with the goals and objectives” of the IMP, ensure that
the state remains compliant with state and federal laws (including
interstate compacts and decrees), and protect groundwater users
whose wells depend on recharge and surface water appropriators
from depletions caused by water uses initiated after the deter-
mination.
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A group of NRDs affected by the designation challenged
DNR’s designation. See In re January 25, 2008 Order of Final
Determination that a Portion of the Lower Niobrara River Basin
is Fully Appropriated, at http://www.dnr.ne.gov/docs/current_
documents.html. The NRDs assert flaws in the methods employed
by DNR in concluding the Niobrara River is fully appropriated,
including failure to scrutinize NPPD’s rights. The NRDs also con-
tend that the so-called “10/50 line” used by DNR to identify areas
within which surface and groundwater is hydrologically connected
(and thus subject to regulation under the IMPs) is overbroad as
applied in the Niobrara River Basin. At the time of this report, the
matter currently was pending before DNR, and a decision from
the agency was expected soon.

Judicial Actions. In addition to challenges filed directly with
DNR, one group of farmers and ranchers brought a 42 U.S.C.
§ 1983 action against various state officials, alleging the officials
deprived them of procedural due process by failing to provide
notice or hearing before ordering them to cease diverting from the
Niobrara Basin in 2007. Keating v. Nebraska Public Power Dis-
trict, 562 F.3d 923 (8th Cir. 2009). The district court granted the
state officials’ motion to dismiss, holding that the dispute as to the
due process claim was not ripe because there were no closing
notices in effect at the time and the plaintiffs had failed to exhaust
their administrative remedies. Because they failed to exhaust their
remedies, the district court determined it lacked jurisdiction to hear
the due process claim. The Eighth Circuit disagreed and over-
turned the district court, directing: “On remand, the district court
must determine if a deprivation of a property right has occurred,
and if so, whether that right is subject to an exception to the gen-
eral rule that a predeprivation process is required. If the court
should find that predeprivation process is required, then it must
consider whether the DNR’s declaratory order procedures are
constitutionally adequate.” Id. at 930. The case has raised con-
cerns among regulators about the feasibility of effectively imple-
menting calls on the Niobrara River system while ensuring that
due process is afforded.

As noted above, the irrigators pursuing administrative appeal
of the initial closing notices exercised their constitutional prefer-
ence to divert out of time and in derogation of NPPD’s uses. See
Jack Bond & Joe McClaren Ranch v. Nebraska Public Power
District, CI 07-45 (Boyd County Ct. 2007). Under Nebraska law,
the preference may be exercised voluntarily (e.g., through subor-
dination agreements) or involuntarily. If exercised involuntary,
then the preference user must employ the generally applicable
condemnation mechanism to determine the fair value to be paid
to the senior, non-preferred, user. Neb. Rev. Stat. § 70-672. The
Bond and McClaren Ranch plaintiffs exercised their preference
for a term of 20 years, for a one-time cash payment of $35,266 for
irrigation of 2,519 acres (Bond) and $11,764.20 for irrigation of
840 acres (McClaren). The practical effect of the preference ex-
ercise was to render NPPD’s call inoperative as against those
preference users until 2028. This reporter was attorney of record
for the plaintiffs.

Finally, in an action directed at addressing external pressures
on the upper portion of the Niobrara River Basin, landowners along
that portion of the river filed a complaint alleging that DNR failed
to enforce the Upper Niobrara River Compact of 1962. Wicker-
sham v. Dunnigan, CI 08-11 (Sioux County Ct. 2009). The Com-
pact calls for the states of Wyoming and Nebraska to monitor water
use, analyze data, and determine if an apportionment is necessary.
The Wickersham  plaintiffs seek an affirmative injunction (manda-
mus) compelling DNR to perform certain obligations under the

Compact, including data collection and analysis. In a May 2009
hearing, the court denied the motion to dismiss which the state
had filed on jurisdictional grounds, and the case is progressing.

Editor’s Note: Tom Wilmoth is a partner at Husch Black-
well Sanders LLP. The regular reporter, Sandra Zellmer, was
so impressed by Tom’s presentation on the vagaries of the
Niobrara River Basin at the University of Nebraska’s Annual
Water Law, Science and Policy Conference, that she invited
him to write the Nebraska submission for this issue. She is now
deeply grateful.

CALIFORNIA
(Ronald B. Robie, Reporter)

CONGRESS ENACTS THE SAN JOAQUIN RIVER RESTORATION
SETTLEM ENT ACT

More than 60 years ago, the U.S. Bureau of Reclamation’s
(Bureau) Friant Dam on California’s San Joaquin River dried up
major stretches of the river for most of the year and destroyed
significant salmon runs. Litigation against the United States over
those impacts has been frequent. Legislation to implement a set-
tlement of that litigation was recently enacted by Congress.

The San Joaquin River Restoration Settlement Act (Settle-
ment Act) was part of the Omnibus Public Land Management Act
of 2009, Pub. L. No. 111-11, 123 Stat. 991, a 1,200-page docu-
ment combining various legislative measures affecting public land
around the nation. When he signed the bill on March 30, 2009,
President Barack Obama called the Omnibus Bill “one of the most
important pieces of natural resource legislation in decades.” White
House Press Office, Mar. 30, 2009, available at http://www.
whitehouse.gov.

The San Joaquin River legislation was first introduced in 2006,
following a comprehensive settlement, supervised by Senior U.S.
District Judge Lawrence Karlton of Sacramento, of a suit filed in
1988. Settlement efforts were triggered by Judge Karlton’s 2004
ruling that state law required fisheries releases below the dam.
Natural Resources Defense Council v. Patterson, 333 F. Supp. 2d
906 (E.D. Cal. 2004). See Vol. XXXVII, No. 3 (2004) of this News-
letter.

Enactment of the Clean Water Act (1972), the Endangered
Species Act (1973), and the Central Valley Project Improvement
Act (1992) all contributed to public pressure to restore the river
and its fisheries. See Vol. XL, No. 1 (2007) of this Newsletter for
a discussion of the settlement.

Commenting on the 2009 legislation, U.S. Senator Diane
Feinstein (D-Cal.) said, “Restoring the once-mighty San Joaquin
River—and putting an end to the years of legal battles over the
river’s resources—has long been one of my top priorities.” Sacra-
mento Bee, Jan. 16, 2009.

The Settlement Act’s principal feature is provision of restora-
tion flows that will require modification of the operation of Friant
Dam. The Act also includes $88 million in federal funding in ad-
dition to substantial state funding for the program. The settlement
provides that its water management objective will be to reduce or
avoid adverse water supply impacts to all of the long-term Friant
contractors, while still providing flows downstream from the dam
to restore the fisheries. Water releases are estimated to average
170,000 acre-feet per year. Channel improvements are necessary
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to make the project work and minimize the amount of water re-
quired.

Full implementation of the restoration project is partly de-
pendent on resolution of fisheries problems in the Southern Sac-
ramento-San Joaquin Delta. Salmon must traverse the delta on
their return up the San Joaquin River, a major tributary to the
delta.

FEDERAL CIRCUIT COURT OF APPEALS RULES ON
“TAKINGS”  AND ENDANGERED SPECIES

In Casitas Municipal Water District v. United States, 543 F.3d
1276 (Fed. Cir. 2008), the court of appeals ruled for the first time
on an important issue for users of water from federal projects
throughout the West: Are reduced water deliveries caused by com-
pliance with the Endangered Species Act compensable by the gov-
ernment?

At issue is the Ventura River Project (Project), the principal
features of which are the Casitas Dam and a distribution system.
Under the Project, authorized in 1956, water is delivered under
contracts, but water rights are subject to state law under section 8
of the Reclamation Act of 1902. Act of June 17, 1902, ch. 1093,
32 Stat. 388. Built by the Bureau of Reclamation (Bureau), the
dam and distribution system are operated by plaintiff water dis-
trict. In 1997, the National Marine Fisheries Service listed the West
Coast steelhead trout as an endangered species, and in 2003 the
Bureau directed the district to construct a fish ladder that resulted
in a permanent loss of water to the project.

The district sued the Bureau in the U.S. Court of Federal
Claims and argued: (1) the construction of the ladder was not a
maintenance and operation cost chargeable to the district, (2) the
Bureau requirement that district water be used was a breach of the
Bureau-district contract, and (3) the reduction in the amount of
water due to the construction of the fish ladder constituted a “tak-
ing” under U.S. Const. amend. V. See Casitas Municipal Water
District v. United States, 72 Fed. Cl. 746 (2006).

On the first issue, the appellate court, in a majority opinion
by Judge Kimberly Moore, found the costs of the facilities were
properly “operations and maintenance” costs. On the second issue,
the appellate court agreed with the government that the district’s
claims were barred by the “sovereign acts doctrine,” because the
biological opinion and the decision by the Bureau to adopt it were
sovereign acts that made it impossible for the Bureau to meet its
contractual obligations, hence the government was not liable on
the contract law claim. 543 F.3d at 1287-88.

Finally, on the takings issue, the court concluded that the gov-
ernment’s action constituted a per se “physical taking” of the dis-
trict water right. See Lingle v. Chevron U.S.A. Inc., 544 U.S. 528
(2005). In its ruling, the Casitas court relied on two famous Cali-
fornia water cases: United States v. Gerlach Live Stock Co., 339
U.S. 725 (1950) and Dugan v. Rank, 372 U.S. 609 (1963), both
involving construction of Friant Dam and diversions of San Joa-
quin River water out of historic channels. 543 F.3d at 1289-90.
The government admitted that the operation of the fish ladder
required water to now flow into the ladder that previously had
flowed into the district’s reservoir. The court rejected the govern-
ment’s characterization of this action as a “regulatory” taking
subject to the balancing test in Penn Central Transportation Co.
v. New York City, 438 U.S. 104 (1978). Since the Court of Federal
Claims had granted summary judgment to the government on all
counts, the case was remanded for analysis under the “physical
taking rubric.” 543 F.3d at 1297 n.17.

In dissent on the takings issue, Circuit Judge Haldane Mayer
argued that no physical taking of water occurred. In his view, all
water sources in California belong to the public, Cal. Water Code
§§ 102, 1001, and whether the district had a vested property in-
terest in the use of the water was a threshold issue that must be
determined under California law. 543 F.3d at 1297. Even if so
finding, however, Judge Mayer argued that the taking was “plainly
regulatory in nature,” id., relying on Tahoe-Sierra Preservation
Council v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002),
which decision the majority in Casitas distinguished since it did
not involve either a claim of physical taking or of water rights.
543 F.3d at 1296.

COURT OF APPEALS UPHOLDS ENDANGERED SPECIES
HATCHERY FISH POLICY

In Trout Unlimited v. Lohn , 559 F.3d 946 (9th Cir. 2009),
the Ninth Circuit upheld the National Marine Fisheries Service’s
(NMFS) 2005 “Policy on the Consideration of Hatchery-Origin
Fish in Endangered Species Act Listing Determinations for Paci-
fic Salmon and Steelhead,” 70 Fed. Reg. 37,204 (June 28, 2005),
(the Policy) under the Endangered Species Act (the Act).

The Policy provides that hatchery fish may be part of the same
Evolutionary Significant Unit (ESU) of a species as natural fish.
The Policy requires NMFS to consider the status of the ESU as a
whole, rather than just the natural fish segment of the population,
in considering listing. While recognizing the primary importance
of maintaining the viability of natural populations under the Poli-
cy, hatchery fish will be included in assessing an ESU’s status. 70
Fed. Reg. at 37,205.

The role of hatchery fish is controversial. While interbreeding
poses risks to natural populations, hatchery fish may, under appro-
priate circumstances, play a role in reestablishing depressed sal-
mon and steelhead stocks. Under the Policy, NMFS has discretion
to provide for the take of hatchery fish, even if the ESU to which
they belong is listed as threatened.

This particular litigation centered on the Upper Columbia Riv-
er steelhead. The ESU was originally deemed “endangered,” but
when hatchery fish were included, NMFS downlisted the ESU to
“threatened” and permitted the taking of the hatchery fish but not
the natural fish. 559 F.3d at 953-54.

The court afforded deference to the policy under Chevron v.
Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).
NMFS had rejected Trout Unlimited’s petition to split natural and
hatchery fish into separate ESUs (NMFS’s policy was challenged
not only by environmental plaintiffs, but also by intervenors such
as the Building Industry Association of Washington). NMFS had
supported its decision with expert reports, and the court deter-
mined that: “We will not second-guess NMFS’s resolution of this
scientific question.” 559 F.3d 946, 956.

The Policy will have far-reaching impacts. For example, in
the Sacramento-San Joaquin Delta of California, there are many
species consisting of both natural- and hatchery-spawned fish. Many
are endangered or threatened. In California, however, the Califor-
nia Environmental Species Act applies only to natural fish. Cali-
fornia Forestry Association v. California Fish & Game Commis-
sion, 68 Cal. Rptr. 3d 391 (Cal. Ct. App. 2008). See also Cal. Fish
& Game Code §§ 2052, 2062, 2067.

U.S. GOVERNM ENT’S AUBURN DAM  WATER RIGHTS REVOKED

The long saga of construction of the Auburn Dam by the Bu-
reau of Reclamation (Bureau) seems to have come to a close as
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water right permits for the project on the North Fork of the Amer-
ican River in Placer and El Dorado counties have been revoked by
the State Water Resources Control Board (Board).

In its Order WR 2008-0045 (Dec. 2, 2008), the Board found
that the Bureau failed to put the water under its permits to bene-
ficial use with due diligence as required by Cal. Water Code § 1410.
The permits required construction to be complete on or before
December 1, 1975, with the water put to beneficial use on or be-
fore December 1, 2000. See Order at http://www.waterboards.ca.
gov.

The Auburn project was authorized by Congress in 1965 as
part of the Central Valley Project. Pub. L. No. 89-161, 79 Stat. 615.
Its purpose was to augment Bureau supplies for agriculture in the
Central Valley. The dam was to have a capacity of 2.5 million acre-
feet and included features for the development of hydroelectric
generation. The project’s water rights were issued in 1970. Deci-
sion 1356, available at http://www.waterboards.ca.gov.

Construction on the project began in 1971 and included relo-
cation of roads, a diversion tunnel, and preparation of the founda-
tion of the dam, at a cost of $136 million. However, on August 1,
1975, a 5.7 magnitude earthquake occurred near Oroville, Cali-
fornia. As a result, construction was halted and the dam was re-
designed, but construction never recommenced.

The project by then had become highly controversial. In a
Bureau report to Congress in 2006, available at http://www.usbr.
gov/mp/ccao/docs/auburn_rpt, the project’s cost had risen to
$6-10 billion, considerably more than previous estimates. At that
time the Bureau did not recommend reformulation of the project
or additional studies.

STATE SUPREM E COURT RULES ON ROLE OF ATTORNEYS
IN ADM INISTRATIVE AGENCIES

In Morongo Band of Mission Indians v. State Water Re-
sources Control Board, 45 Cal. 4th 731, 199 P.3d 1142 (Cal.
2009), the California Supreme Court clarified the role of staff at-
torneys serving the State Water Resources Control Board (the
Board) in the exercise of its water rights authority.

At issue was whether the attorney prosecuting the revocation
of the Morongo water rights for nonuse and violation of license
terms could simultaneously serve as an advisor to the Board in an
unrelated matter. The court held unanimously that the attorney
could. The decision will affect other activities of the Board, such
as water quality proceedings, and the activities of a host of other
California administrative agencies.

The court explained that the Board screened members of the
enforcement team from inappropriate contact with Board mem-
bers and other staff through strict application of the state Adminis-
trative Procedure Act’s rules governing ex parte communications.
Cal. Gov. Code § 11430.10 to .80. The court also noted that there
is a physical separation of offices, support staff, and related logis-
tical items between the enforcement team and other agency staff.
199 P.3d at 1146.

Recognizing that due process requires a fair tribunal in which
the decision maker is free of bias, the court held “Violation of this
due process guarantee can be demonstrated not only by proof of
actual bias, but by showing a situation ‘in which experience teaches
that the probability of actual bias on the part of the judge or de-
cisionmaker is too high to be constitutionally tolerable.’ ” Id. at
1145 (quoting Withrow v. Larkin, 421 U.S. 35 (1975)).

“Unless they have a financial interest in the outcome . . .
adjudicators are presumed to be impartial,” Justice Joyce Kennard

wrote for the court. Id. at 1145-46. “By itself, the combination of
investigative, prosecutorial, and adjudicatory functions within a
single administrative agency does not create an unacceptable risk
of bias and thus does not violate the due process rights of indi-
viduals who are subject to agency prosecutions.” Id. at 1146.

The California Supreme Court rejected the per se rule of dis-
qualification adopted by the court of appeal, which had held that
“[h]uman nature being what it is, the temptation is simply too great
for the . . . Board members, consciously or unconsciously, to give
greater weight to [the Morongo prosecutor’s] arguments by virtue
she acted as their legal advisor, albeit in an unrelated matter.”
Morongo Band of Mission Indians v. State Water Resources Con-
trol Board, 62 Cal. Rptr. 3d 492, 500 (Cal. Ct. App. 2007).

The supreme court said:
[W]e take a more practical and less pessimistic view of
human nature in general and of state administrative agen-
cy adjudicators in particular. In the absence of financial
or other personal interest, and when rules mandating an
agency’s internal separation of functions and prohibiting
ex parte communications are observed, the presumption
of impartiality can be overcome only by specific evi-
dence demonstrating actual bias or a particular combina-
tion of circumstances creating an unacceptable risk of
bias.

119 P.3d at 1149.

COLORADO
(William A. Paddock and Mooey Hammond, Reporters)

CONSEQUENCES OF FAILURE TO DISCLOSE

Cornelius v. River Ridge Ranch Landowners Ass’n, 202 P.3d
564 (Colo. 2009), demonstrates the perils of being a pro se litigant
under the increasingly complex water court rules in Colorado. Cor-
nelius filed three applications for adjudication of water rights, seek-
ing underground water rights, surface water rights, and a plan
for augmentation for approximately 1,000 gallons per minute of
groundwater and an indeterminate amount of surface water, all of
which he proposed to use for livestock, commercial, and residen-
tial uses. Many statements of opposition were filed in response to
the applications, which were re-referred to the water judge and set
for trial. Setting the case for trial triggered the disclosure dead-
lines of the Colorado Rules of Civil Procedure 26(a) (C.R.C.P.),
as applicable to the water courts through the Colorado water court
rules. Cornelius did not comply with those disclosure require-
ments, and a number of the opposers moved to have the applica-
tions dismissed with prejudice. In response, Cornelius filed a Mo-
tion for Extension of Time to Vacate Trial Date, but apparently did
not cure his failure to make the necessary disclosures or otherwise
establish that he would comply with the disclosure requirements.

The Division 2 Water Court dismissed the applications with
prejudice. On appeal, having retained counsel, Cornelius argued
that the proper remedy for his failure to make the required dis-
closures would be the imposition of sanctions under C.R.C.P. 37
rather than dismissal under C.R.C.P. 41, and that “even if dismis-
sal was warranted, it was error for the water court to dismiss the
cases with prejudice.” 202 P.3d at 569. The Colorado Supreme
Court upheld the dismissal of all three cases with prejudice, on the
grounds that Cornelius had failed to prosecute the cases.
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The court agreed that sanctions under Rule 37 should gen-
erally serve to solve discovery problems. It observed, however,
that when faced with non-disclosure “as extensive as present in
this case, a trial court does not abuse its discretion in ordering
dismissal under Rule 41.” 202 P.3d at 571. It characterized Cor-
nelius’ failure to comply with the disclosure requirements not as
mere oversight by a pro se party, but rather non-disclosure so
extensive that the parties and the water court had no specific in-
formation about Cornelius’ applications. The court reasoned that
Rule 37’s suggested remedy of exclusion of evidence would have
been tantamount to dismissal because Cornelius had made no dis-
closures, and would not be able to present any evidence establish-
ing his proposed beneficial use of water, his claims of ownership
of wells, or his plan for augmentation. Since Cornelius would be
unable to meet his burden of proof on the applications, the ex-
clusion of the pertinent information would lead to the same result
as dismissal with prejudice; that is, a denial of Cornelius’ applica-
tion, with res judicata effect barring future pursuit of the claims.
202 P.3d at 571.

Cornelius argued that dismissal with prejudice was improper
because the opposers could have mitigated any harm caused by
his delay in prosecution by filing motions to compel, or serving
written discovery, and that Cornelius is now likely to comply with
disclosure requirements because he is represented by counsel. The
supreme court found these arguments unpersuasive. Since a trial
court retains discretion to dismiss an action with or without pre-
judice, it may conclude, after balancing the unreasonableness of
the delay with the mitigating circumstances, that dismissal with
prejudice is appropriate if the defendants are harmed as a result of
the failure to prosecute. Here, the supreme court found such harm,
since the delay prevented the opposers from conducting any dis-
covery or preparing for trial. In addition, the court pointed out that
many of the opposers retained counsel at their expense, all parties
timely drafted and filed statements of opposition, and some of the
parties had filed disclosures in accordance with the water court
rules. It concluded that many of the opposers had expended con-
siderable energy and expense in opposing the applications. Based
upon this prejudice to the opposers, the court upheld the dismissal
with prejudice. Id. at 571 & 573.

Justices Rice and Coats dissented, asserting that it was im-
proper to dismiss the application with prejudice because there was
no showing that Cornelius’ conduct was willful. Id. at 574. Rather,
they argued, the delay in the case was inadvertent and caused by
Cornelius’ lack of knowledge about legal proceedings. Moreover,
the dissent concluded that Cornelius was making a good-faith ef-
fort to comply with the requirements but needed additional time
to do so. Id. at 576.

The dissenters also believed that there was not sufficient pre-
judice to the opposers to warrant dismissal with prejudice. They
argued that the majority applied the wrong standard for prejudice
to the defendant, and that when the correct standard was applied,
there was little or no prejudice to the opposers. In their view, pre-
judice to a defendant requires prejudice to the defendant’s ability
to defend if the matter continues. Thus, the fact that the opposers
had expended time and money to oppose the claims, a fact not
unique to this case, should not be grounds for dismissal with pre-
judice. The dissenters argued that suggesting otherwise, in effect,
makes every case with a discovery delay or dispute a good candi-
date for dismissal with prejudice. The dissent pointed out that the
opposers had failed to show that they would suffer any prejudice
if the matter were to continue and that there was no showing that
evidence or witnesses were no longer available or that the delay
in any other way precluded them from properly defending their

rights. Id. at 574-75. Thus, the dissent concluded that Cornelius
should have been afforded the opportunity to re-file the applica-
tions and resolve the applications on the merits, and the dismissal
with prejudice needlessly punished Cornelius. Overall, the dissent-
ers stressed the importance of the court’s role as a forum for res-
olution of disputes, and the need to balance the desire to prevent
unreasonable delays (so as to allow efficient and orderly admin-
istration of the courts) with the policy favoring resolution of dis-
putes on the merits.

RECOGNITION THAT WATER EXTRACTION FOR COAL-BED
M ETHANE PRODUCTION IS A BENEFICIAL USE

In Colorado, like much of the Mountain West, coal-bed meth-
ane production (CBM) has created great consternation among
water users. In Vance v. Wolfe, 205 P.3d 1165 (Colo. 2009), ranch-
ers owning water rights in Water Division No. 7 (the San Juan,
Animas, and Delores River Drainages) sought a declaratory judg-
ment regarding the place of CBM wells under Colorado water
law. The water court held that CBM production constitutes an ap-
propriation of water for beneficial use, and therefore the state
engineer “cannot allow out-of-priority diversions for CBM pro-
duction without a well permit and, where necessary, a decree ad-
judicating an augmentation plan.” 205 P.3d at 1167. On appeal,
the supreme court affirmed.

The central question in the appeal was what constitutes the
beneficial use of water under the Colorado Constitution. The Col-
orado water statutes define beneficial use as “the use of that
amount of water that is reasonable and appropriate under reason-
ably efficient practices to accomplish without waste the purpose
for which the appropriation is lawfully made. . . .” Colo. Rev.
Stat. § 37-92-103(4). This reporter would argue that this defini-
tion contemplates that a beneficial use occurs when there is a use
of water for the purpose for which the appropriation is lawfully
made.

The subordinate question in the case was whether the wells
used to extract water from coal beds are subject to the state en-
gineer’s authority over water wells. That, in turn, is a question of
whether the structures meet the definition of a well in Colo. Rev.
Stat. § 37-90-103(21)(a). That section defines a well as “any struc-
ture or device used for the purpose or with the effect of obtaining
ground water for beneficial use from an aquifer. . . .” Thus, in
order for CBM wells to be subject to the state engineer’s well per-
mitting authority, the water produced by the wells must be applied
to a beneficial use.

The Colorado Supreme Court concluded that the extraction
of water from coal beds for the purpose of releasing methane gas
is a beneficial use. 205 P.3d at 1173. The court rejected the defen-
dants’ argument that no beneficial use occurs because water pro-
duced during CBM production is merely a “nuisance” and is sim-
ply stored in above-ground storage tanks and then re-injected into
deeper aquifers. Id. at 1167-68.

The court began its analysis with the definition of beneficial
use in Colo. Rev. Stat. § 37-92-103(4), and concluded that the
CBM process “uses” water by removing it from the ground and
storing it in tanks to “accomplish” a particular “purpose,” namely
the release of coal-bed methane. 205 P.3d at 1167. It therefore
concluded that the extraction of water to facilitate CBM produc-
tion is a “beneficial use.” Id. The state engineer and BP America
Production Co. disputed this analysis, arguing that the purpose of
CBM wells was to capture gas, not to obtain water for use. Rather,
they argued, the water was simply an unwanted by-product of the
process, a hindrance, for which there was no beneficial use. In
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response to this argument, the supreme court turned to the so-
called “gravel pit cases” involving the requirement to replace
depletion to groundwater resulting from the exposure of ground-
water in gravel mining operations. See Three Bells Ranch Asso-
ciates v. Cache la Poudre Water Users Ass’n, 758 P.2d 164 (Colo.
1988); and Zigan Sand & Gravel, Inc. v. Cache la Poudre Water
Users Ass’n, 758 P.2d 175 (Colo. 1988). In the gravel pit cases,
the supreme court ruled that gravel pits that create ponds by re-
moving soil below the water table could constitute wells for the
purpose of obtaining water by appropriation for beneficial use,
because the reclamation plans for those gravel pits contemplated
use of the water for wildlife habitat and reclamation. Thus, the
beneficial use of the water occurred after the mining activity. In
this case, however, the court cited these cases principally for the
proposition that the interception of groundwater was the inevitable
result of the excavations and relied on that rationale, rather than
the post-reclamation use of the water, to justify its ruling in this
case. 205 P.3d at 1167.

Moreover, the court found that in the extraction of CBM,
production of water is more than “an inevitable result;” the pres-
ence and extraction of water are integral components to the entire
CBM process, since CBM producers rely on the presence of water
to hold the gas in place until the water can be removed and the gas
can be captured, and it is the extraction of the water that allows
the capture of the gas. The court reasoned that because the water
used in CBM production is integral to the process itself, this case
can be distinguished from other instances in which “nuisance”
water is merely removed but not beneficially used. Id.

The court also offered a second rationale for its conclusion
that the water was being beneficially used. It pointed out that the
prior appropriation system exists to protect water right holders.
Here, the extraction, storage, and re-injection of water during CBM
production makes the water involved unavailable to other water
right holders. Thus, it reasoned, beneficial use also means use of
water for a designated purpose, the result of which is to make the
water inaccessible to other water right users. Id. at 1172.

In reaching its conclusions, the court was not persuaded by
the state engineer’s argument that it was unnecessary to reach the
question of whether the CBM water was being beneficially used.
The state engineer argued that his authority under Colo. Rev. Stat.
§ 37-92-502 required him to curtail injurious diversions of water,
and the exercise of that authority was sufficient to protect the ranch-
ers’ water rights without a determination of whether extraction of
water by the CBM process constituted a beneficial use. The court
disagreed, concluding that the state engineer’s authority to curtail
injurious depletions did not provide the ranchers the same protec-
tion from injury that would result from the requirement that well
permits be issued and permanent augmentation plans be provided
to replace depletions that occur during, and after, completion of
the CBM process. It also stated that permitting is a comprehensive
process that provides notice to all potentially injured parties and
involves a determination of whether there is unappropriated water
available and whether the appropriation can be made without
injury. Finally, the court pointed out that notwithstanding the state
engineer’s claimed authority to curtail non-injurious depletions,
he had taken no action to do so. 205 P.3d at 1171-72.

Recognizing the potentially broad sweep of its conclusions,
the court went on to emphasize that determining the boundaries of
“beneficial use” requires a careful, case-by-case, factual analysis,
and addressed the unique circumstances involving CBM produc-
tion.

The court did not agree that it should defer to the state en-
gineer’s interpretation of “beneficial use,” ruling that interpre-
tation to be contrary to the statutory definition and case law. The
final argument advanced by the state engineer was that the Colo-
rado Oil and Gas Conservation Commission has exclusive juris-
diction over CBM wells. The court rejected this argument out of
hand, concluding that while the Colorado Oil and Gas Conserva-
tion Commission does have jurisdiction over oil and gas wells, its
statute does not exempt CBM wells from the applicable provi-
sions of Colorado water law. Id. at 1172-73.

A dissent argued for a narrower resolution of the case. Justice
Coats did not agree that the CBM drilling, in itself, amounted to
a beneficial use of the water extracted for either constitutional or
statutory purposes. Rather, he would have relied on Colo. Rev.
Stat. § 37-92-502(2)(a), which requires the division engineer to
order the total or partial discontinuance of any diversion of water
that is not necessary for application to a beneficial use, or that is
required by persons entitled to use water having senior priorities,
to protect the rancher’s rights. Under this statute, the dissent point-
ed out, CBM production does not escape administration by the
state engineer whether it amounts to beneficial use of water or not,
for regardless of the beneficial use of the water, the state engineer
would be required to curtail the CBM wells to the extent that the
water being diverted is required by senior water rights. 205 P.3d
at 1173.

The dissent further pointed out that determining CBM pro-
duction to be a beneficial use of water suggests, by implication,
that CBM producers have a constitutional right to appropriate
water for this purpose. It pointed out that the broad interpretation
of “beneficial use” by the majority encompassed virtually every
diversion of water that is not inefficient for accomplishing its pur-
pose, whatever the purpose may be. The dissent argued that in not
requiring that the water be put to some use, but simply that its re-
moval be advantageous to someone, the majority had “effectively
eliminated the requirement of beneficial use altogether, making an
efficient act of diversion sufficient to constitute an appropriation.”
Id. at 1174.

Finally, the dissent argued that the majority’s “loosening the
requirement of beneficial use for valid appropriations” not only
“authorizes appropriation under the existing statutory scheme for
virtually any reason, but also inadvertently implies a constitutional
limitation on the power of the General Assembly to limit such uses
in the future.” Id.

THE 2009  LEGISLATIVE SESSION

While performing the high-wire act of balancing the budget
in the face of plunging tax revenues, the Colorado General As-
sembly managed to adopt a number of water-related bills and to
euthanize many more.

House Bill 09-1303. This bill was adopted in response to the
supreme court’s decision in Vance v. Wolfe, 205 P.3d 1165 (Colo.
2009), and integrates into the prior appropriation system wells
that withdraw groundwater in conjunction with mining. First, the
bill directs the state engineer, in the exercise of his authority to
issue well permits, to adopt rules governing de-watering wells used
to withdraw nontributary groundwater in the course of mining of
minerals. Second, the act amends the Water Rights Determination
and Administration Act of 1969 by adding a definition for CBM
wells to include both a well “permitted by the Colorado Oil and
Gas Conservation Commission or a well authorized by a federal
or tribal entity and constructed for the primary purpose of produc-
ing methane gas from a coal bed.” H.B. 09-1303, § 5. The Act in-
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structs the state engineer to approve annual substitute water sup-
ply plans for CBM wells withdrawing tributary groundwater in
2010, 2011, and 2012; and prohibits the use of CBM wells that
withdraw tributary groundwater and impact over-appropriated
stream systems, unless there are substitute water supply plans that
replace out-of-priority depletions and prevent interference with
interstate compact obligations. After 2012, CBM wells that take
tributary groundwater from a geologic formation must be con-
tinuously curtailed unless the wells are included in a plan for
augmentation approved by a water judge, included in a substitute
water supply plan approved by the State Engineer, or can be op-
erated in priority without augmentation. The effect of the statute
is to give coal-bed methane producers 3 ½ years in which to in-
tegrate tributary coal-bed methane wells into the priority system,
and to obtain plans for augmentation pursuant to which any in-
jurious stream depletions occurring during or after the mining pro-
cess are replaced. See http://www.leg.state.co.us.

House Bill 09-1174. In 1974, the state engineer’s proposed
groundwater regulations for the South Platte River Basin went
into effect. Those rules effectively required existing well owners
to replace out-of-priority stream depletions. However, for a vari-
ety of reasons, these groundwater regulations were not strictly en-
forced until 2002. The result of the strict enforcement of these
groundwater rules and regulations has been the curtailment of
many wells and extensive litigation over the adequacy of plans for
augmentation to replace well depletions. (See previous Reports).
One issue in dispute in those augmentation plans has been whether
the plans must provide for replacement of stream depletions that
result from well pumping that took place before the state engi-
neer’s groundwater regulations went into effect. The water judge
in Water Division No. 1 had ruled that all depletions from well
pumping that are affecting the stream at the present time must be
replaced, regardless of whether the pumping occurred before the
state engineer’s groundwater regulations were in effect. House
Bill 09-1174 has the effect of reversing that decision by the water
judge. It provides that “plans for augmentation entered in Water
Division No. 1 on or after the effective date [of the bill] shall not
require the replacement of out-of-priority depletions currently
affecting the river caused by pumping that occurred prior to
March 15, 1974.” H.B. 09-1174, § 1. It goes on to state, “In the
case of an amended plan for augmentation applied for pursuant to
this subparagraph(b), the water judge may review all of the terms
and conditions of the plan.” Id. This apparently means that well
users can seek to amend existing plans for augmentation to re-
move the requirement for replacement of depletions resulting from
pumping that occurred prior to March 15, 1974, but in so doing,
they will subject the entire plan for augmentation to review for
adequacy of its terms and conditions to prevent injury. See
http://www.leg.state.co.us.

Senate Bill 09-147. This bill is a substantial and complex piece
of legislation, the purpose of which is to allow the state engineer
to approve certain annual substitute water supply plans. These
plans may be developed for augmentation and replacement uses
in decreed plans to replace out-of-priority depletions caused by
pre-January 1, 2003, diversions from certain wells. The bill’s sole
purpose is to allow the use of water supplies not identified as aug-
mentation sources in decreed augmentation plans, not previously
decreed for augmentation replacement use, and not included in a
pending water court application for approval of a change of water
right. The bill is repealed effective July 1, 2018, and therefore pro-
vides a limited opportunity for those water users willing to endure
the not-insignificant requirements of this bill in order to add an

additional augmentation source to a decreed plan for augmenta-
tion on an annual basis.

House Bill 09-1129 and Senate Bill 09-080. Colorado law has
long prohibited the “appropriation” of water from impermeable
surfaces such as rooftops, driveways, parking lots, or streets. The
rationale behind this prohibition is two-fold. First, a portion of the
water that falls on the land percolates into the aquifer or runs off
into surface streams and thereby “creates” the natural streams that
satisfy the needs of water users. Second, the legislature has always
been chary of encouraging the eradication of native vegetation in
the pursuit of enhanced water supplies. These two bills reflect the
General Assembly’s continued reluctance to “encourage” such prac-
tices, but authorize limited exceptions and a study of the effect of
the practice.

Senate Bill 09-080 permits persons who would otherwise
qualify for an “exempt” small capacity well to install and operate
a rooftop precipitation collection system for the same limited pur-
poses for which the “exempt” small capacity well permits can be
obtained. It subjects the rooftop precipitation collection systems
to the permitting authority of the state engineer.

House Bill 09-1129 is a bow to developers who cannot find
sufficient water supplies to meet the domestic water needs of their
proposed developments. It authorizes the Colorado Water Conser-
vation Board, in consultation with the State Engineer, to select the
sponsors of up to ten new residential or mixed-use developments
that will conduct individual pilot projects to collect precipitation
from rooftops and impermeable surfaces for nonpotable uses. The
premise is that at least some of that precipitation would not find
its way to the stream; therefore, the purposes of the projects are to
evaluate the technical ability to quantify the amount of precipita-
tion that, under preexisting natural vegetation conditions, accrues
to the natural stream via surface and groundwater return flows,
and to create a baseline data set that would allow quantification of
the amount of such captured precipitation that would not other-
wise have accrued to the stream system.

In selecting projects, the courts and state engineer must give
priority to pilot projects in areas that face renewable water supply
“challenges,” and promote water conservation. While the pilot
project is in operation, the operator of the project must replace
100% of the captured rainwater to the stream system to ensure that
there is no injury to the vested water rights of others. The devel-
oper must collect data for a minimum of two years, and after that
time may submit an augmentation plan or a substitute water sup-
ply plan to the state engineer for approval, based on the net deple-
tions caused by the capture of the precipitation. The legislation
contains other terms and conditions intended to protect existing
water users from potential adverse consequences of the rainwater
harvesting program, and requires that a permanent plan for aug-
mentation be obtained for any such system, or that the system’s
use be permanently ended. See http://www.leg.state.co.us.

House Bill 09-1067. Colorado adopted its instream flow rights
water program in 1973. However, appropriations under that pro-
gram have resulted in relatively junior water rights on many stream
systems. As a consequence, the Colorado Water Conservation
Board (Board) has sought to acquire more senior water rights to
be used for instream flows in certain areas of the state. HB 09-
1067 authorizes the Board to issue what amounts to state tax
credits to persons who donate water rights to the Board to be used
for instream flow purposes. The Board establishes the amount of
credit by considering the value of the water right, and in no event
can the credit be equal to more than half of the value of the water
right. The ability of the donor to use the tax credit is limited by
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the general fiscal condition of the state, and in years when the fis-
cal condition of the state does not allow the use of the tax credit,
it may be carried forward to subsequent years. The bill currently
authorizes the Board to issue up to $2 million in such credits. See
http://www.leg.state.co.us.

House Bill 09-1233. In the 1850s and 1860s, Hispanic set-
tlers from Mexico and New Mexico settled in southern Colorado,
bringing with them the tradition of acequia ditches. Acequia dit-
ches, such as the San Luis People’s Ditch in San Luis, Colorado,
were operated as community ditches, where all members of the
ditch shared in the available water supply, and all members of the
ditch were required to contribute money or labor to its operation
and maintenance. Such ditches were typically located parallel to
the stream, with lots running perpendicular to the ditch and the
stream upon which settlers resided. House Bill 09-1233 recog-
nizes the historical existence of acequia ditches and modifies Colo-
rado’s Mutual Ditch Company Act to allow the creation of Acequia
Ditch Corporations. To qualify as an Acequia Ditch Corporation,
a company must provide water to serve land in Costilla, Conejos,
Huerfano, or Las Animas County, with at least 2/3 of the irrigated
land served by the ditch platted or organized into long lots, the
longest axis of which is perpendicular to the stream, and with sur-
face water as the sole source of water for the irrigated lands. For
these companies, elections may be held pursuant to a one land-
owner, one vote system, the owners of land irrigated by the ditch
can be required to contribute labor to the maintenance and repair
of the ditch, or to pay an assessment in lieu of such labor, and the
water delivered on the ditch is allocated on a basis other than pro
rata ownership of the corporation. It also grants the corporation a
right of first refusal regarding the sale, lease, or exchange of any
surface water right that has been historically used to irrigate long
lot land served by the acequia. The purpose of the bill is to allow
current acequias to continue their historical manner of operation.
See http://www.leg.state.co.us.

Senate Bill 09-015; House Bill 09-1185. Finally, the General
Assembly adopted two housekeeping bills concerning adminis-
tration of water rights. The first, Senate Bill 09-015, transfers ju-
risdiction over the White River drainage from the water court in
Water Division No. 5 to the water court in Water Division No. 6.
The second, House Bill 09-1185, recognizes that electronic ser-
vice of process has now become the standard mode of operation
in the water courts and eliminates duplicative and inconsistent
service requirements. See http://www.leg.state.co.us.

KANSAS
(John C. Peck and Leland E. Rolfs, Reporters)

COURTS DEFER TO AGENCY INTERPRETATION OF
WATER RIGHTS STATUTES

This report contains summaries of two Kansas appellate court
cases, several amendments to the Kansas Water Appropriation Act,
another matter that may become important in Kansas, and devel-
opments in the long-running U.S. Supreme Court case of Kansas
v. Colorado.

The two Kansas cases were decided in the last half of 2008.
These cases, when read with the case Hawley v. Kansas Depart-
ment of Agriculture, 132 P.3d 870 (Kan. 2006) (see Vol. XXXIX,
No. 3 (2006) of this Newsletter), indicate great deference on the
part of Kansas appellate courts to the interpretations of water stat-

utes by the Kansas Division of Water Resources (DWR). In Haw-
ley, the Kansas Supreme Court reviewed a district court decision
that upheld DWR’s decision to declare a water right abandoned
for nonuse. Strictly speaking, the case could have been just a
straightforward statutory interpretation case, in which the court
construed a 1999 amendment to the Kansas abandonment stat-
ute, Kan. Stat. Ann. § 82a-718. At the end of the section on those
amendments, however, the court launched into a several-page
discussion of whether the Kansas statute is a forfeiture statute or
an abandonment statute. It concluded that Kansas has a forfeiture
statute, and thus the intent of the water right holder is not relevant
to the inquiry, a position that DWR had always taken (but that
portion of the case would be considered dicta by non-DWR law-
yers). 132 P.3d at 880-81. The 2008 cases continued this trend of
judicial deference to DWR.

Frick Farm Properties, L.P. v. Kansas Department of Agri-
culture, 190 P.3d 983 (Kan. Ct. App. 2008) is another water right
abandonment case. Kan. Stat. Ann. § 82a-718a states that a water
right not legally used for five successive years without due and
sufficient cause will be deemed abandoned, and that the “verified
report of the chief engineer . . . shall be prima facie evidence of the
abandonment and termination of any water right.” DWR regula-
tion Kan. Admin. Regs. § 5-7-1 provides examples of matters con-
stituting due and sufficient cause. That section then states that
after DWR makes the verified report a matter of record at the
hearing, “the water right holder shall have the burden of showing
that there have not been five or more successive years of nonuse
without due and sufficient cause.”

The primary issue in Frick was not the period of nonuse,
which was over 19 years, but whether DWR could place the bur-
den of proof on the water right holder. The court of appeals af-
firmed the district court’s decision that such a placing of the bur-
den of proof was proper. 190 P.3d at 988. If a state can establish
a property right, then the state can place conditions on that prop-
erty right. Kan. Stat. Ann. § 82a-701(g) defines a water right as a
“real property right.” When an appellate court is reviewing actions
of an administrative agency, “[d]eference to an agency’s interpre-
tation is particularly appropriate if the agency has special com-
petence and experience.” 190 P.3d at 987 (citing Coma Corp. v.
Kansas Department of Labor, 154 P.3d 1080 (Kan. 2007). Section
718 provides the prima facie rule, and prima facie evidence is
“evidence which, if unexplained or uncontradicted, is sufficient to
sustain a verdict in favor of the issue which it supports, even though
it may be contradicted by other evidence.” 190 P.3d at 985. The
court stated that administrative regulations are presumed to be
valid and that a party challenging the regulation has the burden to
show invalidity. The court “grants considerable deference to the
agency’s interpretation of its own regulations, which should not
be disturbed unless that interpretation is clearly erroneous or
inconsistent with the regulation.” Id.

The court of appeals concluded that the regulation properly
placed the burden on the water right holder and it upheld the dis-
trict court’s decision. Interestingly, however, the Kansas Supreme
Court has granted review on the issue of whether the burden of
proof in a water rights abandonment case should be on the water
right holder, and the case was argued in April 2008.

Frank v. Kansas Department of Agriculture, 198 P.3d 195
(Kan. Ct. App. 2008), concerns an alleged stream obstruction. Kan.
Stat. Ann. § 82a-301 requires a permit from the chief engineer
before obstructing a stream. The statute does not define “stream.”
A DWR regulation, Kan. Admin. Regs. § 5-40-1(zz), defines a
stream as “any watercourse that has a well-defined bed and well-
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defined banks and that has a watershed above the point marking
the site of the project that exceeds the following number of acres
in the zones specified.” The regulation describes three zones
based on location within the state, with larger watersheds required
in far western Kansas and smaller watersheds required in eastern
Kansas. The regulation further states that a stream need not flow
continuously and that even if the site of a project has been altered
so that a determination of the presence of well-defined beds and
banks is no longer possible, it is presumed that they did exist if the
watershed acreage criteria have been met, “unless the owner of the
project conclusively demonstrates that the well-defined bed and
banks did not exist” when the site was in its natural state prior to
alteration by human activity. Id. § 5-40-1(zz)(3).

Frank had obtained a water appropriation permit to construct
a groundwater pit, a condition of which was that he build a berm
to protect against flows of untreated surface water into the pit.
Frank’s neighbor complained that water was backing onto the
neighbor’s property. DWR then contended that Frank needed a
stream-obstruction permit. Frank refused and appealed DWR’s
order to the district court. The district court agreed with DWR.

As in Frick, the court of appeals dealt with the degree of def-
erence to be accorded to the agency. It stated that when “factual
disputes are decided through application of the agency’s expertise
and the agency administers a statute that requires expert adminis-
tration, substantial deference to the agency’s interpretation of the
statute is appropriate.” 198 P.3d at 201. All that is required is that
a rational basis exist for the action. The court concluded that a ra-
tional basis exists for the interpretation and that the district court’s
opinion should be affirmed. Evidence at the hearing showed many
indications that there had been a well-defined stream prior to the
project: construction in 1950 of a concrete-box culvert under a
bridge, a watershed drainage area of 4,207 acres for the bridge
(roughly the same as the 4,165 acres of watershed above Frank’s
property), a calculated water flow of 1,600 cfs in a watershed of
that size during a peak 100-year storm, and various human activi-
ties that had altered the natural flow of the stream, including farm-
ing, roads, highways, railroads, a levee, a housing development,
and a horse pen.

The fact that in the last several years Kansas appellate courts
have demonstrated much deference to DWR and its interpretation
of statutes should perhaps not be surprising in light of another
section of the Kansas Water Appropriation Act, Kan. Stat. Ann.
§ 82a-725, which became part of the Appropriation Act in 1957.
It provides that a district court may refer a water case in which
DWR is not a party to DWR “as referee, for investigation of and
report upon any or all of the physical facts involved.” Id. In such
cases, DWR is to make the investigation and report, which may
contain “such opinions upon the facts as it deems proper in view
of the issues submitted.” Id. Parties may file objections with DWR
prior to its tendering the report to the court. In court, ‘[t]he report
shall be evidence of the physical facts found therein, but the court
shall hear such evidence as may be offered by any party to rebut
the report or the evidence.” Id. Kansas has no appellate court
cases involving this statute. There is, however, at least one district
court case, File v. Solomon Valley Feedlot, Inc., No. 8831 (Mit-
chell County Dist. Ct. 1973), a water right impairment case in which
the district court virtually accepted verbatim the chief engineer’s
reports, opinions, and recommendations. This statute and the re-
cent appellate court cases demonstrate the respect the legislature
and the courts have for DWR expertise and interpretation, as well
as the difficulty legal practitioners have in overcoming this def-
erence in cases before the agency.

LEGISLATIVE DEVELOPM ENTS

The Kansas legislature was quite active in passing several
water bills in the 2009 session, although statutes and amendments
are probably not of great importance. S.B. 64 amends four sec-
tions of the Water Appropriation Act, effective July 1, 2009, and
H.B. 2014 concerns construction of a coal-fired power plant.
S.B. 64

Kan. Stat. Ann. § 82a-701(g), amended. This section defines
a water right as a real property right and originally provided that
such a water right passes as an appurtenance with a conveyance
of the land “by deed, lease, mortgage, will, or other voluntary dis-
posal, or by inheritance.” The amendment struck the word “volun-
tary” from the sentence. Prior to the amendment, the section could
have been construed to read that in “involuntary” conveyances of
land, such as condemnations or foreclosures of mortgages or liens,
the water right would not automatically pass, which would require
the condemnor, for example, to describe the appurtenant water
right specifically in the pleadings if it wanted to condemn the
water right as well as the land. While ambiguities remain in the
amended language (does the word “disposal,” for example, con-
note only action on the part of a water right owner, and thus not
include action on the part of another, such as a condemnor?), the
amendment would seem to make the section clearer.

Kan. Stat. Ann. § 82a-705, amended. The original section pro-
vided that no one could obtain an appropriation right without ap-
proval of the chief engineer. Read broadly, this section arguably
required DWR approval even in the purchase of a water right, as
opposed to the acquisition of a new permit from DWR. The term
“an appropriation right” was amended to read “a new  appropri-
ation right,” thus eliminating the ambiguity. Permission is not
needed when one purchases an existing water right, unless the
purchaser is seeking changes in the type of use, place of use, or
point of diversion under Kan. Stat. Ann. § 82a-708b.

Kan. Stat. Ann. § 82a-707(b), amended. This section contains
a preference list (domestic, municipal, irrigation, industrial, recre-
ational, and water power uses, in that order) that is followed by a
statement that the right to divert and use water is determined by
the date of priority and not the order of preference. That pref-
erence list actually pre-dated the 1945 Water Appropriation Act,
and its meaning has never been clear, nor has a Kansas appellate
court interpreted it. The amended section places the sentence about
priority at the beginning of the section and then tweaks wording
in the remaining portion of the section. The legislature’s attempt
to clear up the meaning of the preference list, however, fails, and
a number of questions remain.

Kan. Stat. Ann. § 82a-709(g), amended. This amendment may
be the most significant of the four. The section sets out the re-
quirements for filing an application for a permit for an appropri-
ation right. Section 82a-708a states that “[a]ny person may apply
for a permit to appropriate water to a beneficial use, notwithstand-
ing that the application pertains to the use of water by another, or
upon or in connection with the land of another.” That section, when
read with section 82a-709, formerly allowed entities such as cities
to file an application for a permit for municipal water use that
ultimately anticipated locating the well on a farmer’s land before
even notifying the farmer of this prospect and obtaining any rights
of access to the well. Amended section 82a-709(g) now requires
a “sworn statement or evidence of legal access to or control of the
point of diversion from the landowner. . . .”
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H.B. 2014
This bill, like similar versions in the 2008 legislative session,

was an attempt to override a decision by the secretary of the
Kansas Division of Health and Environment in late 2007 to deny
the air permit for construction of two large coal-fired power plants
to be constructed in southwest Kansas near the town of Holcomb.
The basis of his decision was concern regarding carbon dioxide
emissions. The Republican-dominated legislature enacted bills in
2008 and 2009 to strip the secretary of the power to deny an air
permit on the basis of carbon dioxide. Each time, however, Gov-
ernor Kathleen Sebelius, a Democrat, vetoed the bills, and the
legislature was unable to override those vetoes. A week after
Governor Sebelius left to join President Obama’s cabinet in April
2009, the new governor, Mark Parkinson, announced a settlement
of the matter that would permit construction of one 895-megawatt
power plant only, which would have a capacity of 60% of the
combined capacities of the two plants that were planned. See
http://www.governor.ks.gov.

Since the air permits have been the focus of the policy debates
to date, the water use implications of the power plants have not
been publicized. Since this area of the state is over-appropriated
and closed to new water appropriation permits, all water rights for
the plant would have to involve acquisitions of existing rights,
presumably irrigation rights. Under DWR regulations on changes
in consumptive use of water rights, presumably the consumptive
use of water in the power plants would be the same as the con-
sumptive use of the water used to date for irrigation, which means
that water should technically not be an issue. Opponents of the
new plant, however, will likely object to allowing these changes
in use.
Kansas v. Colorado

Nearly 23 years since the latest episode, and a century after
its first decision in the case, the U.S. Supreme Court has approved
the final decree in Kansas v. Colorado, 129 S. Ct. 1294 (2009).
However, Kansas has filed under section IV of the decree to have
the Court retain jurisdiction for the purpose of evaluating the suf-
ficiency of the Colorado Use Rules (those Colorado regulations
setting the requirements for replacement of stream depletions) and
their administration and whether changes to the decree are neces-
sary to ensure Arkansas River Compact compliance. Special Master
Littleworth has completed his service and was dismissed by the
Court. If additional hearings are necessary, they will be held be-
fore a new special master.

OREGON
(Jennie L. Bricker, Reporter)

NEW  WAVE ENERGY EXEM PTION

Senate Bill 195 has been passed by both the House and Sen-
ate in the 2009 Regular Session of the Oregon Legislative Assem-
bly. The bill exempts wave energy projects under 5 megawatts
from the application of portions of Or. Rev. Stat. ch. 543, Ore-
gon’s hydroelectric licensing statutes. The bill was enacted and
took effect on June 18, 2009; however, the law will sunset on
January 1, 2010, and thus applies only to wave energy projects for
which the Oregon Department of State Lands has received an
application on or before December 31, 2009.

Prior to passage of the new law, Or. Rev. Stat. § 543.014
allowed small wave energy projects to be placed in the ocean but
not to be connected to the electric transmission grid unless they
complied with Or. Rev. Stat. ch. 543. Chapter 543 includes a “no
fish injury” standard that prohibits the Oregon Water Resources
Commission from approving any “activity that may result in mor-
tality or injury to anadromous salmon and steelhead resources.”
Or. Rev. Stat. § 543.017(1)(a). Senate Bill 195 amends Or. Rev.
Stat. § 543.014 to permit small wave energy projects, such as pilot
projects, to connect to the grid without compliance with the “no
fish injury” standard, subject to compliance with the conditions
set forth in section 1(2)(a)-(e) of the new law. Because connecting
to the power grid provides investors with important information
about the potential return on their investments, the goal of the bill
is to encourage siting of pilot wave energy projects in Oregon. In
addition, the bill preserves the state’s ability to protect environ-
mental resources by authorizing the Water Resources Commission
to promulgate administrative rules requiring environmental pro-
tections while the exemption is in effect.

OTHER 2009  LEGISLATION

Other laws enacted during the 2009 legislative session in-
clude Senate Bill 664, which extends the sunset date for a pilot
project allowing expedited temporary transfers of water rights
within irrigation district boundaries. The bill takes effect on the
previous sunset date, January 1, 2010, and extends the date to
June 30, 2016. The 2009 Water Investment Act, House Bill 3369,
directs the Water Resources Department to develop an integrated
water resources strategy for Oregon and establishes a grant fund
for the construction of water development projects in the state.
Senate Bill 5505 authorizes the state to issue general obligation
bonds for the construction of water development projects in the
Columbia River Basin and elsewhere, while Senate Bill 5535
authorizes the issuance of bonds backed by Oregon State Lottery
funds for water-related projects, including the Umatilla Basin. All
three bills took effect on July 1, 2009. See http://www.leg.state.
or.us.

TEXAS
(Emily Willms Rogers, Reporter)

FIFTH CIRCUIT HOLDS EFFECTS ON WATER SUPPLY OF
PRECLUDING POTENTIAL RESERVOIR TO BE SPECULATIVE:
NO EIS REQUIRED

The decision in the City of Dallas v. Hall, 562 F.3d 712 (5th
Cir. 2009), will affect future water planning in the State of Texas,
particularly for the Dallas/Fort Worth Metroplex. In 1961, the
State of Texas identified a site along the Upper Neches River in
East Texas as a potential reservoir site to serve the growing Dallas/
Fort Worth Metroplex. The site, which became known as the
Fastrill Reservoir site, was included in Texas’ regional water plans
in 1984, 1997, and 2001. Also, the Texas Legislature, in 2005, des-
ignated the Fastrill Reservoir as a “critical resource.” The site was
included in the 2006 regional water plan, which recommended the
building of the reservoir. This recommendation was incorporated
into the 2007 State Water Plan.

In 1985, the same site was identified by the U.S. Fish and
Wildlife Service (FWS) as a possible wildlife refuge site because
of its bottomland hardwood forest and wetlands, which provide



WATER LAW NEWSLETTER page 13

wintering habitat for migrating waterfowl. Put to the side for
nearly 20 years because of funding problems, the wildlife refuge
project was revived in 2003 and the FWS initiated the public
comment process in 2004. The FWS prepared an environmental
assessment (EA) that listed three alternatives for the proposed
refuge project: (1) take no action; (2) the recommended 25,281-
acre refuge configuration; or (3) a narrower 15,294-acre refuge
configuration. The designation of either size refuge would prevent
the construction of the reservoir. 562 F.3d at 716. By mid-2006,
the FWS designated an “acquisition boundary” for the new refuge
encompassing the larger 25,281-acre site, and on August 23, 2006,
the FWS accepted a one-acre conservation easement from a
landowner within the acquisition boundary.

The City of Dallas and the Texas Water Development Board
(TWDB) filed suits in early 2007 against the FWS arguing that
the EA was flawed, the FWS should have prepared an environ-
mental impact statement (EIS) in accordance with the National
Environmental Policy Act (NEPA), and creating the refuge would
violate the Tenth Amendment. In late 2007, the district court dis-
missed five of the City’s claims, including the constitutional claim
and two of the TWDB’s claims. The parties filed cross motions
for partial summary judgment. The district court concluded that
an EIS was not required because the establishment of the acqui-
sition boundary did not cause any change to the physical environ-
ment and the effect the proposed refuge would have on the City’s
water supply was speculative and thus not within the scope of
NEPA. Id. at 716-17.

In an expedited review of the district court’s decision, the
Fifth Circuit, in evaluating whether the EA properly considered all
the reasonably foreseeable direct and indirect effects of desig-
nating the acquisition boundary, found that the effects of estab-
lishing the refuge, and thus precluding the reservoir, could not be
shown to be a proximate cause of future water shortages that may
occur in Dallas. Thus, the EA was not required to consider con-
struction of the reservoir. Id. at 719.

The court of appeals noted that the proposed reservoir would
not be tapped until 2060 and that neither the City nor TWDB had
committed to constructing the reservoir, or taken other concrete
steps such as seeking permits, acquiring property, or commencing
with the needed studies. Further, the City and TWDB had not set-
tled on the exact position of the dam or the footprint of the res-
ervoir. The court stated:

Given the uncertainty over whether the reservoir will be
constructed and its impact on water supplies, and the
long time frame for the project, the effects of establish-
ing the refuge on water supplies are not concrete enough,
nor closely enough related to the federal action, to re-
quire that they be included in the EA.

Id.
In determining whether an EIS was required, the Fifth Circuit

found that the acquisition of a negative easement prohibiting de-
velopment would not result in a “change” to the physical envi-
ronment. In following its decision in Sabine River Authority v.
U.S. Dep’t of the Interior, 951 F.2d 669, 680 (5th Cir. 1992), the
court stated that the negative easement was “tantamount to inac-
tion.” 562 F.3d at 721. Thus, no EIS was necessary under the re-
quirements of NEPA.

Finally, the court of appeals found that the Tenth Amendment
claim had been waived because the claim had not been properly
presented to the district court or the court of appeals.

UTAH
(L. Ward Wagstaff, Reporter)

UTAH SUPREM E COURT CLARIFIES CONFLICTING
STATEM ENTS ABOUT ADVERSE USE

In Otter Creek Reservoir Co. v. New Escalante Irrigation
Co., 2009 UT 16, 203 P.3d 1015 (Utah 2009), the Utah Supreme
Court clarified that the seven-year period of adverse use must
have run to completion before the effective date of a Utah statute
abolishing adverse use as a means of acquiring a water right.

The Utah Supreme Court recognized in 1937 that a water
right could be acquired by adverse use under Utah law. See Ham-
mond v. Johnson, 66 P.2d 894, 900-01 (Utah 1937). To establish
a water right by adverse use, a claimant had to use the water ad-
versely for a period of seven years. Id. at 900. The Utah legis-
lature, however, abolished adverse use of water rights in 1939 by
amending the appropriation statutes to include the sentence, “No
right to the use of water either appropriated or unappropriated can
be acquired by adverse use or adverse possession.” See 1939 Utah
Laws 148. That sentence is still codified in Utah Code Ann.
§ 73-3-1.

The Utah Supreme Court, however, made conflicting state-
ments over the years about whether the adverse use period had to
be completed before the effective date of the 1939 statute. For
example, in In re Drainage Area of Bear River, 361 P.2d 407, 410
(Utah 1961), the court stated, “[A]ppellants could acquire water
rights by adverse use only by continuous adverse use for seven
years after the 1919 decree and before the 1939 statute.” On the
other hand, in Mitchell v. Spanish Fork West Field Irrigation Co.,
265 P.2d 1016, 1019 (Utah 1954), the court stated, “Plaintiff’s
claim to the waters in question is based on adverse user from 1899
to 1939; since which date the initiation of water rights by this
method has been precluded by statute.” The court thus suggested
that the period of adverse use could ripen after the effective date
of the 1939 amendment as long as the adverse use was initiated
before that date. That language was at issue in Otter Creek.

In the late 1800s, settlers from the area of Escalante, Utah,
ascended to Iron Springs Draw, a meadow high in the mountains
near the divide between the Sevier River drainage and the Esca-
lante River drainage. They constructed a ditch system to collect
water from the springs and transport it from the Sevier River side
of the divide to the Escalante River drainage, where the New
Escalante Irrigation Company eventually used it for irrigation.

In 1903, the Utah legislature passed comprehensive statutes
governing the appropriation of water. Water rights based on bene-
ficial use prior to the statute, known as diligence claims, contin-
ued to be valid; but after the date of the statute, water rights could
no longer be established simply by using the water. New Esca-
lante claimed a diligence water right for the Iron Springs water
based on beneficial use prior to 1903. 203 P.3d at 1017.

In the 1920s and1930s, a general adjudication was conducted
on the Sevier River. The general adjudication culminated in the
Cox Decree, which was signed on November 31, 1935. The Cox
Decree, however, did not mention the New Escalante diligence
claim.

In 2001, Otter Creek Reservoir Company and other irrigation
and reservoir companies along the Sevier River (collectively, Res-
ervoir Companies) filed an action challenging the validity of the
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New Escalante water right. Both parties filed motions for sum-
mary judgment. The district court held that because New Esca-
lante had not participated in the Cox Decree, it had forfeited its
right to claim water under its diligence claim. That court also held,
however, that New Escalante had established a water right by ad-
verse use by commencing the adverse use period on December 1,
1936, the day after the Cox Decree was signed. Although the ad-
verse use period was not completed by the effective date of the
1939 statute, the trial court found, based on the language in Mit-
chell and other cases, that the adverse use period ripened after the
date of the statute. Reservoir Companies sought and were granted
interlocutory review on the narrow question of whether New Es-
calante could have acquired a water right by adverse use. Id. at
1015.

On appeal, the Utah Supreme Court acknowledged its own
conflicting statements and noted that the statements in Mitchell
and similar cases were dicta. The Otter Creek court construed the
plain language of the statute: “Adverse use rights are not ‘acquired’
when the adverse use begins; rather, adverse use rights are ac-
quired only after seven years of continuous use.” Id. at 1018 (ci-
tations omitted). The court held that because New Escalante’s
adverse use period was not completed before the 1939 statute
became effective, New Escalante could not have acquired the
water right by adverse use. Id.

Justice Wilkins dissented, arguing that the trial court erred in
holding that New Escalante’s diligence claim had been cut off by
the Cox Decree. Id. The majority noted that the issue of the dil-
igence claim had been preserved for appeal and was not before the
court in the interlocutory appeal.

Otter Creek resolved the conflicting statements about whether
the adverse use period must be completed by the date of the 1939
amendment. The dissent, however, raised the question of whether
the Cox Decree cut off the New Escalante diligence claim. If the
court eventually addresses that question, it could have broad im-
plications throughout the Sevier River drainage and possibly be-
yond.

WASHINGTON
(Amy K. Kelley, Editor)

COURT OF APPEALS CLARIFIES FORFEITURE REQUIREM ENTS

In Pacific Land Partners, LLC, v. State, 208 P.3d 586 (Wash.
Ct. App. 2009), the third division of the Washington State Court
of Appeals clarified or elaborated upon several issues relevant to
forfeiture of water rights under Wash. Rev. Code § 90.14.180 and
the exceptions set forth in Wash. Rev. Code § 90.14.140. In 1987,
a federal agency, the Rural Economic and Community Develop-
ment Agency (RECD), foreclosed on a farm with an irrigation
water right. Although there was some legal wrangling concerning
the foreclosure over the next seven and a half years, the RECD
did exercise control over the property and removed the irrigation
system; it never beneficially used the water right. The plaintiff,
acting through its sole owner, Paul Bernsen, bought the property
as a dryland farm at an auction in 1995. Shortly afterwards, and
before making the final payment, Bernsen sought a letter from the
Department of Ecology (DOE); that May 1995 letter indicated that
RECD had not relinquished the water right.

Over the next nearly seven years Bernsen cleared the land,
prepared trenches, and installed electrical power, all consistent

with installing an irrigation system. He also entered negotiations
for a lease of the property that fell through, pursued a lease of the
water right to the DOE, and attempted to sell the water right to the
Port of Walla Walla. He did not use the water right. In 2002, after
investigating the situation in response to an application from Bern-
sen to change the diversion point for the water right, the DOE
issued an order of relinquishment of the water right.

There were multiple subsequent appeals and remands, but
ultimately the Walla Walla Superior Court found that the water
right had been relinquished and that Bernsen had not met any of
the exceptions. The court of appeals affirmed, finding that the wa-
ter right had been relinquished during the years of federal owner-
ship, but “even if” that were not the case, it would have been re-
linquished due to five years of unexcused nonuse during Bernsen’s
ownership after the 1995 auction and the 2002 order of relinquish-
ment.

The significant points of law derived from the opinion are as
follows:

1. The May 1995 letter was “a legal conclusion, rather than
an issue of fact. Equitable estoppel does not apply to
statements that are issues of law, even when the state-
ment of law is incorrect.” 208 P.3d at 591 (citing Dep’t
of Ecology v. Campbell & Gwinn, LLC, 146 Wash. 2d 1,
20-21, 43 P.3d 4, 15 (Wash. 2002)).

2. The DOE had the burden to show lack of beneficial use
for five years, but the burden of proof to show one of the
“narrow statutory exceptions” shifts to the property own-
er. 208 P.3d at 593.

3. The statutory exception for nonuse due to “unavailability
of water” requires unavailability “due to hydrologic, engi-
neering, or other external reasons. . . .” Id. at 594 (citing
R.D. Merrill Co. v. Pollution Control Hearings Bd., 137
Wash. 2d 118, 133 n.7, 969 P.2d 458, 467 (1999) (em-
phasis added)).

4. Regarding the years under RECD ownership, during
which the RECD “chose to remove” the irrigation equip-
ment, the court held that Bernsen had failed to establish
that the foreclosure dispute in and of itself “prevented
any beneficial use of the water right.” 208 P.3d at 592.

5. With regard to Bernsen’s years of ownership, he had not
shown a plan for “determined future development.” “De-
termined,” the court found (again citing R.D. Merrill,
969 P.2d at 471), meant a “firm, fixed, definitive devel-
opment plan.” 208 P.3d at 595. Bernsen did not have a
fixed plan; he had “multiple plans,” and his plan to de-
velop an irrigation system was preliminary, not fixed. Id.

LEGISLATIVE UPDATE

The 2009 Washington legislature did not venture into un-
charted territory so much as redraw the maps: there are a number
of “new and improved” versions of existing statutory schemes.
Chapter 456 significantly revises Wash. Rev. Code ch. 90.46, which
deals with reclaimed water, modifying the permit process, and
adding enforcement and penalty provisions. Chapter 283, an act
“improving the effectiveness of water bank authorization and ex-
change provisions,” revises Wash. Rev. Code ch. 90.42 and is in-
tended “to provide clear authority for water banking throughout
the state. . . .” Another new act, chapter 183, establishes a pilot
local water management program in the Walla Walla watershed.
Finally, the Water Rights Adjudication process of Wash. Rev.
Code ch. 90.03 has been significantly amended, including addi-
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tion of an entire new section relating to the standards for dis-
qualifying judges who hear adjudications. 2009 Wash. Sess. Laws
ch. 332.

WYOMING
(David F. Palmerlee, Reporter)

WYOM ING LEGISLATURE APPROVES EXPORT APPLICATION
RELATING TO PATHFINDER M ODIFICATION PROGRAM  AND
PLATTE RIVER RECOVERY IM PLEM ENTATION PROGRAM

The Platte River, known as “a mile wide and an inch deep,”
is a tributary of the Missouri River and is, in turn, the recipient of
waters from its tributaries, the North Platte and the South Platte
Rivers. Both rivers have been the subject of important interstate
water controversies, and the North Platte has been the subject of
famous Endangered Species Act (ESA) litigation, most notably
involving the whooping crane. This report addresses recent devel-
opments in Wyoming that relate to that state’s obligations to de-
liver water downstream to Nebraska. Most of the information is
derived from government documents, and the reporter has en-
deavored to winnow through and organize the information to
make it more accessible to the reader.

In its 2009 Session, the Wyoming Legislature approved the
annual export of storage water from the Pathfinder Modification
Project (Pathfinder Project), creating Wyo. Stat. Ann. § 41-2-1301.
By way of background, a decree of Equitable Apportionment of
the North Platte River was entered in Nebraska v. Wyoming in
1945 and amended by stipulation in 1953. The decree was re-
opened upon the petition of Nebraska in 1986. As a partial settle-
ment of the reopening, the 1953 Stipulation was again amended
by stipulation of Wyoming, Nebraska, and the United States on
March 13, 2001 (2001 Stipulation), to provide for the Pathfinder
Project. Pathfinder is a U.S. Bureau of Reclamation (USBR) res-
ervoir on the North Platte River upstream of Casper, Wyoming.
The purpose of the Pathfinder Project is to provide water to sup-
port the Platte River Recovery Implementation Program (Recov-
ery Program).

Wyoming, Nebraska and Colorado became interested in
a Platte River Recovery Implementation Program (Pro-
gram) when it became apparent that the Endangered
Species Act (ESA) provided the U.S. Fish and Wildlife
Service the authority to require the replacement of exis-
ting depletions until it achieved its water supply goal for
the critical habitat in the Central Platte River in Nebras-
ka. The water supply goal was 417,000 acre feet per year.
In addition, the Fish and Wildlife Service would have
likely assessed depletion fees in order to acquire 29,000
acres of habitat in the Central Platte.
After 13 years, the negotiations between the Department
of Interior and the three states have been completed. The
Wyoming Legislature has approved the state’s financial
contribution of six million dollars ($6M) and Governor
Freudenthal has executed the necessary agreements. The
Program commenced on January 1, 2007.

Export Application, Summary of the Platte River Recovery Im-
plementation Program, Attachment C, at l, available at http://seo.
state.wy.us/PDF/111708_application_final.pdf. The Pathfinder Pro-
ject in Wyoming will supply Wyoming’s water contribution to the
Recovery Program in Nebraska, and thus required approval of the

Wyoming Legislature in accordance with Wyo. Stat. § 41-3-114
(Export Statute) following application to and a report by the Wyo-
ming State Engineer. The “Application to Export Storage Water
from the Pathfinder Project” (Export Application) was submit-
ted by the USBR and the Wyoming Water Development Office
(WWDO) on November 17, 2008.

Descriptions of the export of water from the Pathfinder Pro-
ject and the purpose of the export were stated in the Export Ap-
plication:

1. Reclamation and the WWDO are seeking autho-
rization to export water from the Environmental Account
in the PMP to serve as the State of Wyoming’s water
contribution to the Platte River Recovery Implemen-
tation Program (PRRIP) on behalf of Wyoming’s water
users including the federal storage water contractors in
Wyoming and Nebraska. This water contribution, as well
as Wyoming’s monetary contribution of six million dol-
lars ($6M), will ensure that clearances required under
the Endangered Species Act will be provided for existing
uses and certain specified new uses. . . . The exported
water will be released from the Environmental Account
in the Pathfinder Modification Project. The Environmen-
tal Account has a capacity of 33,493 acre feet. Water
from the account will specifically be used for fish and
wildlife and environmental purposes to develop habitat
in Nebraska for four target species (interior least tern,
whooping crane, piping plover and pallid sturgeon) lis-
ted as threatened or endangered pursuant to the Endan-
gered Species Act.

Export Application, at 1.
The rationale for the Pathfinder Project and the Recovery

Program was further explained in the summary of the Recovery
Program in Attachment C to the Export Application:

11. Why did the states stay the course during 14 years
of negotiations relating to the Program? . . .

a. The Fish and Wildlife Service would be obligated
under ESA to undertake separate, individual ESA con-
sultations on the federal reservoirs, other major reser-
voirs in each state, and other existing water related ac-
tivities of our citizens. The likely outcome would be that
the operations of those reservoirs and water supplies that
are presently serving our water users would be recon-
figured to provide water for the endangered species and
their habitat. This would result in the loss of more than
the 130,000-150,000 acre feet of water to be provided by
the Program. . . .

b. The following table depicts the goals of the Fish
and Wildlife Service with and without a cooperative
Program:
Element With a Program Without a Program
Water Goals 150,000 acre feet/year 417,000 acre feet/year
Habitat Goals 10,000 acres 29,000 acres

Export Application, Attachment C, at 2-3.
The Pathfinder Project is generally described in Attachment

B to the Export Application:
The Pathfinder Modification Project (PMP) is approved
by Appendix F to the Final Settlement Stipulation for the
Nebraska v. Wyoming law suit. . . . The project would
increase the existing capacity of Pathfinder Reservoir by
53,493 acre feet to recapture storage space lost to accu-
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mulated sediment. . . . This increased capacity would be
administered through two accounts, the “Wyoming Ac-
count” and the “Environmental Account.”
The Environmental Account will consist of 33,493 acre
feet of the proposed 53,493 acre foot enlargement and
will be operated for the benefit of the endangered spe-
cies and their habitat in Central Nebraska. The Environ-
mental Account is the state’s contribution to the Platte
River Recovery Implementation Program (Program) on
behalf of its water users. This water contribution, as well
as Wyoming’s monetary contribution of six million dol-
lars ($6M), will ensure that clearances required under
the Endangered Species Act will be provided for existing
uses and certain specified new uses, more particularly
described in Attachment C.
The State of Wyoming has the exclusive right to contract
with the Bureau of Reclamation (USBR) for the use of
20,000 acre feet of the enlargement capacity in a “Wyo-
ming Account.” The USBR, under contract with Wyo-
ming, will operate the 20,000 acre feet of storage to pro-
vide an annual reliable yield of 9,600 acre feet.

Export Application, Attachment B, at 1.
The Recovery Program, which has an initial duration of 13

years (renewable by agreement between the states and the Depart-
ment of the Interior), is further described in Attachment C of the
Export Application:

1. The water supply goal is to provide 130,000-150,000
acre feet of water per year to reduce shortages to the
Fish and Wildlife target flows in the Central Platte. The
three states are contributing 80,000 acre feet of water per
year. Wyoming’s water contribution on behalf of its wa-
ter users is an average of approximately 25,000 acre feet
per year from the Environmental Account in the Path-
finder Modification Project.
2. The remaining supplies, 50,000-70,000 acre feet of
water per year, will be developed by the Program. Pres-
ently, the Program is looking at potential supplies in the
area of the habitat in the Central Platte in Nebraska. In
addition, the Program may seek additional water sup-
plies through water leasing through agreements with wil-
ling participants.
3. The habitat goal is to provide and maintain 10,000
acres of habitat in the Central Platte. Wyoming’s share
is approximately 460 acres of habitat in the Central Platte
acquired for mitigation for the Deer Creek project.
4. The monetary budget is approximately $187M for
the first increment of the Program. The federal govern-
ment will provide approximately $157M and the states
will provide $30M. Wyoming’s share is $6M. . . .

Export Application, Attachment C, at 1 (four of 11 major compo-
nents).

The Recovery Program will use an adaptive management sci-
entific approach to determine the water and habitat needs of the
threatened and endangered birds (whooping crane, least tern, and
piping plover) in the Central Platte River basin in Nebraska and
the pallid sturgeon in the Lower Platte River basin in Nebraska.

The State Engineer’s Final Opinion and Recommendation on
the Application to Export Storage Water from the Pathfinder Mod-
ification Project” to the Wyoming Legislature is dated January 14,
2009 (State Engineer’s Recommendation). See http://seo.state.wy.

us/PDF/011409_Final_Opinion.pdf. The State Engineer’s Recom-
mendation contained favorable reports on all the criteria to be
considered by the Legislature and recommended that the Export
Application be approved by the Legislature. The Export Appli-
cation and the State Engineer’s Recommendation were approved
by the 2009 Session of the Legislature (see Wyo. Sess. L. ch. 38)
creating Wyo. Stat. § 41-2-1301, effective July 1, 2009, which pro-
vides, in part:

41-2-1301. Transfer of water authorized; conditions.
(a) Pursuant to W.S. 41-3-115, the United States Bureau
of Reclamation and the Wyoming water development
office are hereby authorized to transfer a maximum of
thirty-three thousand four hundred ninety-three (33,493)
acre feet of storage water per year from the environmen-
tal account in the Pathfinder Modification Project within
Pathfinder reservoir to the Wyoming-Nebraska state line
for the purpose of providing regulatory certainty under
the Endangered Species Act for the use of Wyoming wa-
ter in the Platte River basin.
(b) Pursuant to W.S. 41-3-115, and (sic) the Wyoming
water development office is hereby authorized to transfer
a maximum of nine thousand six hundred (9,600) acre
feet of storage water per year from the Wyoming account
in the Pathfinder Modification Project within Pathfinder
reservoir to the Wyoming-Nebraska state line through
annual temporary water use agreements with the Platte
River Recovery Implementation Program in any year the
storage water in the Wyoming account is not needed by
the state of Wyoming as a municipal water supply or a
replacement water supply to meet the state of Wyoming's
obligations in the Nebraska v. Wyoming settlement agree-
ment and the Platte River Recovery Implementation
Program. . . .
The statute provides for the termination of the authorizations

in the event Wyoming withdraws from the Recovery Program.

WYOM ING SUPREM E COURT AFFIRM S GOVERNM ENTAL
CLAIM S ACT IM M UNITY FOR IRRIGATION DISTRICT
AND ITS M ANAGER

In Krenning v. Heart Mountain Irrigation District, 2009
W Y 11, 200 P.3d 774 (Wyo. 2009), is a classic western fact situa-
tion: the manager of an irrigation district got into a fight on the
ditch bank and whacked Krenning with a shovel. The manager was
acquitted of criminal assault with a deadly weapon, based on self-
defense, so Krenning sued the irrigation district and the manager
for intentional tort and assault and battery. The district court granted
summary judgment to the irrigation district and the manager, ruling
that both were immune from liability under the Wyoming Govern-
mental Claims Act (WGCA). The Wyoming Supreme Court af-
firmed.

The W GCA provides in part: “A governmental entity and
its public employees while acting within the scope of duties are
granted immunity from liability for any tort except as provi-
ded by W .S. § 1-39-105 through 1-39-112 and limited by W .S.
§ 1-39-121.” Wyo. Stat. § 1-39-104(a). The supreme court affirmed
the district court, finding that an irrigation district is a “govern-
mental entity” shielded from liability under the WGCA, and not
a “public utility” excluded from the protection of the WGCA. 200
P.3d at 782.

Even though the claim arose out of a fight on a ditch bank,
the court also concluded that the manager was acting within the
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scope of his duties because, in an attempt to impute liability to the
irrigation district, the plaintiff had pled that the manager was “act-
ing within the scope of his employment.” Id. at 783. Finally, the
court disregarded the plaintiff’s claim that the WGCA was uncon-
stitutional as being “less than lucid.” Id. at 784.

WYOM ING SUPREM E COURT AFFIRM S DISM ISSAL OF ACTION
CHALLENGING ADM INISTRATION OF WATER FROM  COAL-
BED M ETHANE PRODUCTION

William F. West Ranch, L.L.C. v. Tyrrell, 2009 WY 62, 206
P.3d 722 (Wyo. 2009), arose in Campbell County, Wyoming, the
heart of coal-bed methane (CBM) production in Wyoming. The
court explained the context, the claim, and the State’s Motion to
Dismiss:

The Powder River Basin in northeastern Wyoming
has, in recent years, been a rich source of CBM produc-
tion. In order to extract CBM, the producer must remove
underground water from the coal seam, resulting in the
production of large quantities of water. Producers must
obtain a groundwater well permit from the State Engi-
neer before they may drill a well to dewater the coal. In
addition, if they are going to store the produced water in
a reservoir, producers must obtain a reservoir permit from
the State Engineer.

West and Turner own property affected by CBM
water production. On June 14, 2007, they filed a com-
plaint and petition for declaratory judgment in the dis-
trict court, which they later amended. The plaintiffs broad-
ly claimed the State is not regulating CBM water pro-
duction in compliance with Wyoming’s constitution or
statutes and that their property has been damaged by CBM
water. The State filed a motion to dismiss the complaint
arguing West and Turner “intend this to be a public in-
terest lawsuit” and they had not alleged individual harms
that would be remedied by their requested relief.

206 P.3d at 725-26.
The case was brought under the Uniform Declaratory Judg-

ments Act, Wyo. Stat. § 1-37-103 of which defines the rights which
may be subject to declaration under the act and the parties who
may seek a declaration of their rights:

Any person interested under a deed, will, written
contract or other writings constituting a contract, or whose
rights, status or other legal relations are affected by the
Wyoming constitution or by a statute, municipal ordi-
nance, contract or franchise, may have any question of
construction or validity arising under the instrument de-
termined and obtain a declaration of rights, status or other
legal relations.

206 P.3d at 726.
The court recited the four-part Wyoming test for determining

whether a party presents a justiciable controversy to maintain a
declaratory judgment action in Wyoming.

1. The parties have existing and genuine, as distin-
guished from theoretical, rights or interests.
2. The controversy must be one upon which the judg-
ment of the court may effectively operate, as distinguished
from a debate or argument evoking a purely political,
administrative, philosophical or academic conclusion.
3. It must be a controversy the judicial determination
of which will have the force and effect of a final judg-

ment in law or decree in equity upon the rights, status or
other legal relationships of one or more of the real par-
ties in interest, or, wanting these qualities to be of such
great and overriding public moment as to constitute the
legal equivalent of all of them.
4. The proceedings must be genuinely adversary in
character and not a mere disputation, but advanced with
sufficient militancy to engender a thorough research and
analysis of the major issues.

206 P.3d at 727 (quoting Brimmer v. Thomson, 521 P.2d 574, 578
(Wyo. 1974)).

The court focused on what plaintiffs alleged, and what they
did not allege, quoting two of the plaintiffs’ broad allegations:

Plaintiffs bring this action to have the Court resolve
constitutional questions regarding management of Wyo-
ming’s most valuable and finite resource: water. This is
a matter of great public importance, impacting the social
and economic realities of the present-day organization of
Wyoming’s society;

The future of Wyoming’s water supply, its lands,
and the fabric of its society are threatened by the waste
of Wyoming’s ground water, and by the actual and po-
tential damage and injury to soil, crops, vegetation, ex-
isting water wells, and ground water and surface water
rights that is the result of Defendants’ failure to adminis-
ter water pursuant to the Wyoming Constitution and laws.

. . . .
When we examine the relief requested by West and

Turner, we find no allegation as to how that relief will
redress or prevent the damage they claim their property
has incurred or will certainly incur in the future. They
ask that the court enter a judgment declaring . . . the
State’s practice of permitting CBM groundwater wells
and reservoirs unconstitutional and in violation of the
applicable statutes and rules.
The plaintiffs do not, however, allege that the State is-
sued a particular permit affecting their property without
considering the public interest, ask that any permit af-
fecting their property be revoked or denied for failure to
consider the public interest, or assert with any certainty
that permits will be issued in the future that will actually
injure their interests. They also do not explain how the
relief they request, i.e., that the State be required to con-
sider the public interest before approving applications
for well and reservoir permits, will address any past or
future harm to them. Instead, they simply assert that fu-
ture unspecified CBM water production will cause long
term damage to the state.

206 P.3d at 731-32.
The court then held that, in the absence of allegations of ma-

terial and necessary facts, the State was entitled to an order of dis-
missal for failure to state a claim upon which relief can be granted.
The court also held that the same problem existed with regard to
the plaintiffs’ due process claim as well as their complaints re-
garding the lack of adjudication and inspection of CBM wells and
reservoirs.

After observing that the plaintiffs were attempting to act as
“private attorneys general,” the court concluded that the plaintiffs’
complaint was a “perfect example” of a nonjusticiable controver-
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sy and failed to meet the minimal requirements for notice plead-
ing under W.R.C.P. 8. 206 P.3d at 734-35.

Finally, the court refused to invoke the “great public impor-
tance” rule:

The plaintiffs stress that this case presents a matter
of great public importance and, consequently, the ele-
ments of a justiciable controversy should be ignored or
relaxed. As conceded by the State, the administration of
water is unquestionably a matter of great importance in
Wyoming’s arid environment. Over a century ago, this
Court stated: “It is doubtful if any questions of graver
importance than those affecting water rights are presen-
ted for judicial consideration.” Farm Inv. Co. v. Carpen-
ter, 9 Wyo. 110, 61 P. 258, 259 (Wyo. 1900).

. . . .
The Uniform Declaratory Judgments Act envisions

a true justiciable controversy before the court may de-
cide a matter, even if the case presents a matter of great
public importance. The act does not extend the jurisdic-
tion of the court and § 1-37-103 specifically requires that
an “interested” person present an appropriate “right” for
declaration before the court can assume jurisdiction. If
we were to rule that any matter of great public impor-
tance could be litigated under the Declaratory Judgments
Act, we would be impermissibly extending our jurisdic-
tion beyond that allowed under the act and the concept
of justiciability firmly established in our jurisprudence.

206 P.3d at 736-37.
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COLORADO SUPREME COURT
ENGAGES IN STRICT INTERPRETATION
OF “CAN AND WILL” REQUIREMENTS

FOR CONDITIONAL WATER
STORAGE RIGHTS

(William A. Paddock, Colorado Reporter)

City of Aurora v. ACJ Partnership, 209 P.3d 1076 (Colo.
2009), involved an application by the City of Aurora for a con-
ditional water storage right at six alternative sites. Three of the
sites for the proposed reservoir significantly overlapped the loca-
tions of decreed conditional water storage rights of the Rangeview
Metropolitan District (Rangeview). Rangeview opposed Aurora’s
application for the overlapping reservoir sites, and sought sum-
mary judgment dismissing Aurora’s three overlapping claims on
the grounds that Aurora could not meet the “can and will” re-
quirements of Colo. Rev. Stat. § 37-92-305(9)(b). The water court
agreed and dismissed Aurora’s claims for the three reservoir sites
that overlapped Rangeview’s existing decreed reservoir sites on
the grounds that Aurora could not comply with the requirements
to demonstrate a substantial probability that the conditional water
rights “can and will” be completed with diligence and within a
reasonable time. The City of Aurora appealed.

The City of Aurora is constructing its Prairie Waters project,
which involves the diversion of water from the South Platte River
near Brighton, Colorado; piping that water back to Aurora; and
storing a portion of that water in its proposed East Reservoir.
Aurora filed an application for conditional water storage rights for
the East Reservoir, but because it had not determined exactly
where the reservoir will be located, it sought conditional water
storage rights at six alternative locations. Three of the claimed
locations are on lands leased by Rangeview from the State Board
of Land Commissioners, and substantially overlap three of Range-
view’s proposed reservoir sites.

In May 1982, Rangeview and the State Land Board entered
into a restated lease agreement concerning water rights and land
uses on the former Lowry Bombing Range (Lowry Range), land
to be developed jointly by Rangeview and the State Land Board.
That lease identified four sites on the Lowry Range where Range-
view would be allowed to construct reservoirs. Rangeview then
obtained conditional water storage rights for the proposed reser-
voirs. The lease obligates Rangeview to provide water service to
future development on the Lowry Range and permits Rangeview
to use a portion of the reservoir water to serve its development
located off the Lowry Range.

continued on page 2

POWER PRIVILEGES AND
THE AUTHORITY TO FILE

CHANGE APPLICATIONS FOR
FEDERAL PROJECT WATER
(John H. Mabey, Jr., Utah Reporter)

The Tenth Circuit examined power privileges and the au-
thority to file change applications in a federal water project in
Strawberry Water Users Ass’n v. United States, 576 F.3d 1133
(10th Cir. 2009). The Strawberry Valley Project (SVP) located in
Utah was created in 1905 under the 1902 Reclamation Act and
was repaid by the local beneficial users of the water. At issue in
the current litigation were the interpretation and applicability of
federal law and contracts regarding power privileges and the right
to file change applications for repaid federal project water.

The local Strawberry Water Users Association (SWUA) was
created in 1922 to assume repayment obligations, to take over the
operation and maintenance of the SVP, and to assume the obli-
gation of delivering and distributing SVP water. The United States,
however, retained legal title to the facilities and the project water
rights. SW UA sought a declaration from the court that part of
its rights included “well-defined rights to develop power in the
Diamond Fork System of the Central Utah Project.” Id. at 1134.
SWUA also challenged the district court’s declaration that, even
though the SVP had been repaid, under federal law and contract
the United States retained the right to file change applications
with the Utah State Engineer to change the nature of use of the
water, and the United States had the right to approve any such
change applications filed by SWUA. Id. at 1134-35.

In a series of 1926, 1940, and 1991 contracts between SWUA
and the United States, SWUA was required to, among other things,
operate the SVP in compliance with federal reclamation law. Under
the contracts, SWUA also took over the operation and mainte-
nance of the power system built on SVP facilities and was per-
mitted to collect revenue from power generated. When Congress
authorized the Central Utah Project (CUP) in 1956, part of that
federal project involved enlarging the Strawberry Reservoir. The
Diamond Fork System of the CUP conveys water from the En-
larged Strawberry Reservoir to the Spanish Fork River for de-
livery of the SVP water to its users. The 1991 contract provided
that SWUA could, without charge, use any of the CUP water at
SWUA’s existing power plants, but that the allocation and de-
velopment of future power rights on the Diamond Fork System
would be governed by a separate contract. Id. at 1138.

In 1997, while the power negotiations were ongoing, SWUA
filed a change application with the State Engineer to update new

continued on page 3
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“CAN AND WILL” REQUIREMENTS
(continued from page 1)

Aurora requested that the Land Board grant it access to the
disputed reservoir sites. The Land Board issued an order denying
Aurora’s request, stating that allowing Aurora to build its pro-
posed reservoirs would “require Rangeview to give up one or
more of its decreed reservoir sites,” and, in light of its contractual
obligations to Rangeview, “the Land Board could not grant Aurora
access [to those sites] unless and until Aurora obtained Range-
view’s consent.” 209 P.3d at 1081.

Rangeview moved for partial summary judgment asking the
water court to deny Aurora’s claimed conditional water storage
rights at the disputed sites because Aurora could not meet the “can
and will” requirements at the sites. The water court agreed, ruling
that, as a result of its contractual obligations to Rangeview, the
Land Board could not grant Aurora access to the disputed sites.
Based on its interpretation of the lease between Rangeview and
the Land Board, the water court determined that “Aurora is, in
essence, speculating that Rangeview will fail to exercise its rights
[to demand the rights-of-way] or that the lease agreement itself
will fail in the future.” Id. at 1082. The water court concluded that
since Aurora must “wait and see” if the disputed sites become
available, it could not meet the requirements of Colo. Rev. Stat.
§ 37-92-305(9)(b) because it was unable to establish a substantial
probability that the appropriation could be completed with reason-
able diligence and within a reasonable time.

On appeal, the Colorado Supreme Court first provided a sum-
mary of the “can and will” requirements of section 37-92-305(9)(b).
The court explained that

[t]o obtain a conditional water right, an applicant must
demonstrate that: (1) it had taken a “first step,” which in-
cludes an intent to appropriate the water and in an overt
act manifesting such intent; (2) the intent is not based on
a speculative sale or transfer of the water to be appro-
priated; and (3) there is a substantial probability that the
applicant can and will complete the appropriation with
diligence and within a reasonable time.

209 P.3d at 1083.
The court went on to explain that the third prong of the “can

and will” standard, proof of a substantial probability that the ap-
plication “can and will” be completed with diligence, involves
imperfect predictions of future events. Thus, in the context of
water storage rights, the court stated that “the ownership of and an
applicant’s right of access to a reservoir site are appropriate ele-
ments to be considered in the determination of whether the project
will be completed,” 209 P.3d at 1083 (quoting FWS Land & Cattle
Co. v. State Division of Wildlife, 795 P.2d 837, 840 (Colo. 1990)).
The court also stated that an applicant’s ability to obtain access to
the storage facilities is a relevant, but not determinative, element
of proof. The determination of whether an applicant’s lack of access
to the reservoir site is fatal to the application involves a balancing
test to determine whether the applicant’s “evidence of factors sup-
porting the substantial probability of future completion is suffi-
cient to outweigh the presence of future contingencies.” Id. (quot-
ing City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 43 (Colo.
1996)).

The court then discussed its previous decisions on this issue,
pointing out that there is a distinction between final and non-final
denials of access to state or federal property. In cases where gov-
ernment denial is final, the court has held that the “can and will”

test cannot be met. On the other hand, in some circumstances an
applicant’s present lack of access to the property is not necessarily
fatal to the claim, so long as the applicant has otherwise demon-
strated by a preponderance of the evidence that it has other means
to gain access to the property and that those means yield a sub-
stantial probability that it will do so. Finally, the court emphasized
that while the final/non-final denial distinction is a helpful guide-
post in determining whether the applicant has established a sub-
stantial probability of completion, the simple absence of a final
denial does not mean that the “can and will” test has been satis-
fied. In other words, the lack of a final denial of access is a neces-
sary, but not a sufficient, condition for satisfaction of the “can and
will” requirement. The ultimate question of whether contingencies
falling short of a denial are fatal to an applicant’s ability to meet
the “can and will” test is a question of fact that depends upon the
circumstances of each case.

Turning to the facts before it, the court found it necessary to
determine whether Rangeview’s nonexclusive rights to the reser-
voir sites under its lease meant that the Land Board retained the
right to grant to Aurora the right to occupy the same reservoir
sites. The court concluded that the Land Board, as the owner of
the servient estate, retained only the right to use a nonexclusive
easement for purposes that are consistent with the rights of the
easement holder, and that do not unreasonably interfere with the
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dominant estate. With respect to reservoir sites, the court con-
cluded that the owner of a nonexclusive easement for water stor-
age has the right to control the water in storage. See Bijou Irri-
gation District v. Empire Club, 804 P.2d 175, 183 (Colo. 1991).
Because the Land Board, as the owner of the servient estate,
no longer retained the right to control the water in storage, it
could not convey it to Aurora. Thus, the court concluded that “co-
locating Aurora’s rights-of-way with Rangeview’s would unrea-
sonably interfere with Rangeview’s exclusive right to control the
water in storage,” and therefore was outside the scope of the rights
retained by the Land Board. 209 P.3d at 1086.

Aurora argued that the lease between the Land Board and
Rangeview permitted the Land Board to relocate the rights-of-way
for Rangeview’s reservoirs. The court disagreed, concluding that
the Land Board could not relocate Rangeview’s rights-of-way
where the location would materially adversely affect Rangeview
or where the relocation was not made for a commercially reason-
able development of the Lowry Range. Id. The court, therefore,
held that the lease did not permit the Land Board to relocate
Rangeview’s rights-of-way for the benefit of Aurora. Moreover,
the court pointed out that the Land Board’s order on Aurora’s
request stated that it could not and would not grant Aurora access
to the disputed sites without Rangeview’s consent. Thus, the Land
Board’s order, by its own terms, precluded it from relocating
Rangeview’s reservoir sites for the benefit of Aurora.

Aurora argued that even if there was not a substantial proba-
bility the Land Board would relocate or colocate Rangeview’s
rights-of-way, it had other means of obtaining access to the dis-
puted site, apart from waiting to see if the lease is terminated or
the sites were not used. One of the alternative means cited by
Aurora was an agreement with Rangeview. The court emphati-
cally declined to consider evidence concerning a potential settle-
ment between Aurora and Rangeview in ongoing litigation in
order to support an inference of a substantial probability that
Aurora could gain access to the reservoir sites. The court stated
that

A holding that permits one party’s openness to settle-
ment to be used as a weapon by that party’s adversary in
ongoing litigation over issues of access would be the
death knell of settlement in conditional water cases. Few
would be open to compromise if the very attempt at
compromise would prejudice one’s position.

209 P.3d at 1088.
The court went on to state that a holding that the possibility

of compromise between adverse parties was sufficient to demon-
strate a substantial probability of access would effectively nullify
the “can and will” test. Instead, the court held that an “applicant
must rest its case on more than the bare possibility that its adver-
saries will disappear in order to satisfy the can and will test.” Id.

Finally, Aurora argued that even if it could not demonstrate
by a preponderance of the evidence a substantial probability that
it can and will gain access to the reservoir sites, the court should
nevertheless find that the “can and will” test had been satisfied
because Aurora was not speculating in water rights. The basis for
Aurora’s argument was found in City of Thornton v. Bijou Irri-

gation Co., 926 P.2d 1, 43 (Colo. 1996), where the court had ex-
plained that the “can and will” requirement should not be applied
“rigidly” to prevent beneficial use where an applicant otherwise
satisfies the legal standards of establishing a nonspeculative at-
tempt to appropriate water for beneficial use. In a footnote in
Bijou the court explained that

Where the evidence presented by the applicant estab-
lishes that speculation is not a real concern, the “can and
will” statute, while still an important check as to the fea-
sibility of the intended appropriation, should not be ap-
plied to prevent on technical grounds an appropriation
that would serve the goal of maximum utilization.

Id. at n.31.
In City of Aurora, the court has determined that lack of access

to the property underlying the claimed conditional water storage
site is not a technical ground, but is a substantial impediment to
the award of the conditional water right that can be overcome only
if the applicant can show, despite the present obstacles, that there
is a substantial probability that it can and will obtain access to the
site in the future. Aurora had made no such showing, and the court
found that “the goal of maximum utilization is not frustrated by a
denial of conditional water storage rights for the disputed sites,”
because the decree entered by the water court provided for con-
ditional water storage rights at Aurora’s three other proposed sites.
Id. at 1088.

POWER PRIVILEGES
(continued from page 1)

points of diversion and places of use, add hydropower, and change
the irrigation use to municipal and industrial uses. In 2001 the
Bureau filed its own change application but did not seek to change
the nature of use of the water because it took the position that
Congress had approved the project only for agricultural purposes.
The State Engineer granted both the change applications but de-
clined to approve the municipal and industrial uses proposed by
SWUA. Id. at 1139.

A series of actions were then filed in federal district court and
in state court seeking declarations regarding SWUA’s power priv-
ileges and its authority to independently file change applications
on the SVP water. Rulings from the federal district court were
appealed to the Tenth Circuit.

SWUA contended, among other things, that it owned a power
privilege in the Diamond Fork System by virtue of its water
ownership. Id. at 1143. The Tenth Circuit disagreed. Rather, the
court reasoned that the Association “must enter into a lease of
power privilege arrangement if it is to profit from these new fa-
cilities” because the Association “acquires such rights through
federal government contracts” and not from “the mere fact that
water passes through the power system.” Id.

With regard to SWUA’s second challenge, SWUA argued
that it was the proper party to file change applications and that
consent of the United States was unnecessary. Id. at 1144-45. The
federal district court ruling recognized that, as a matter of state
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law, SWUA has the authority to initiate change applications on
behalf of its shareholders who are the beneficial users of SVP
water. But because the United States retained legal title to the
water rights, the district court also found that “[a]t a minimum, the
United States . . . must voluntarily join in a SWUA initiated
application before the State Engineer.” Id. at 1146. In affirming
the district court, the Tenth Circuit agreed that, because the Unit-
ed States retained legal title to the reclamation project water
rights, it retained the authority to file change applications on SVP
water and to approve change applications filed by SWUA. Id. at
1145. Thus, full compliance with federal reclamation law “re-
quires the consent of the Secretary in order to change from irri-
gation to municipal and industrial uses.” Id. at 1149.

The Tenth Circuit’s ruling is a blow to state control of a state’s
water resources. Despite the fact that the SVP has been repaid, the
United States’ continued ownership of bare, nominal, and legal
title to the water rights allows federal control over how waters of
the state may be changed from irrigation to municipal and indus-
trial uses. Hopefully, the United States will exercise that authority
in a way that is not “in derogation of the rights and entitlements
of the ultimate [water] users in whose interest it is obliged to act.
Failure to protect this interest would violate the principles estab-
lished in Nevada  [v. United States, 463 U.S.110, 126 (1983)].”
In re Uintah Basin, 2006 UT 19, 133 P.3d 410, 423 (Utah 2006).

COLORADO
(William A. Paddock, Reporter)

JUDICIAL DEVELOPM ENTS

Cotton Creek Circles, LLC v. Rio Grande Water Conser-
vation District, No. 08SA312, 2009 WL 3337685 (Colo. Oct. 19,
2009), involves an appeal from the water court’s order under
Colo. Rules Civ. Proc. (CRCP) Rule 54(d) awarding costs. The
costs were incurred in a six-week trial to resolve protests to pro-
posed rules and regulations promulgated by the State Engineer
under Colo. Rev. Stat. § 37-92-501(1), water rules authority. The
rules at issue were the New Use Rules for the Confined Aquifer
in Water Division No. 3. The substance of those rules was the
subject of the appeal in Simpson v. Cotton Creek Circles, 181 P.3d
252 (Colo. 2008). In that appeal, the Colorado Supreme Court up-
held the rules and regulations against challenges raised by Cotton
Creek Circles, LLC, and others. In the more recent litigation, the
supreme court upheld the water court’s award of costs to the State
Engineer and the parties that had supported the position of the
State Engineer in the earlier proceeding. 2009 WL 3337685, at
*8.

The issues in this appeal were (1) whether costs are allowed
in proceedings to resolve protests against proposed rules and
regulations promulgated by the State Engineer; (2) whether parties
who participate in the proceeding to support the State Engineer’s
proposed rules and regulations can be prevailing parties for pur-
poses of an award of costs under CRCP 54(d); (3) whether the
water court had abused its discretion in awarding costs because of
its determination that the State Engineer and parties supporting
the rules would have had to present a substantial prima facia case
in absence of the protests; and (4) whether the water court abused
its discretion in awarding two-thirds of the costs against the ob-
jectors after stating that the proceedings would have taken at least
one-third less time in the absence of the protests.

With respect to the first issue, Cotton Creek argued that costs
should not be awarded in proceedings of this type because they
are rulemaking proceedings, and awarding costs in such proceed-
ings is unfair public policy that discourages participation in the
rulemaking process. The court rejected this argument, pointing out
that the Colorado General Assembly had decided to maintain a
system of adjudicated proceedings to handle the determination of
water matters, and that the General Assembly did not require the
State Engineer to conduct public hearings on proposed rules and
regulations such as required by the Colorado Administrative Pro-
cedure Act. Id. at *3. Rather, Colo. Rev. Stat. § 37-92-501 estab-
lishes a litigation procedure for protests to the proposed rules and
regulations of the State Engineer.

The court stated that the CRCP applies to water rights ad-
judications unless otherwise provided by statute or the Uniform
Water Court Rules. Nothing in the statutes or the Uniform Water
Court Rules precluded the application of CRCP 54(d) to such
proceedings. 2009 WL 3337685, at *4.

The next question was whether the parties supporting the
State Engineer and the proposed rules could be considered pre-
vailing parties for purposes of an award of costs under CRCP
54(d). Cotton Creek argued that parties supporting the State En-
gineer did not qualify as prevailing parties and were not entitled
to an award of costs because under the plain language of Colo.
Rev. Stat. § 37-92-501(1), only the State or Division Engineers
may adopt rules to assist in the administration of water rights.
Cotton Creek also argued that because section 37-92-501(3)(a)
only mentions parties who wish to protest rules, parties who sup-
port the rules should not be awarded costs. 2009 W L 3337685,
at *5.

The supreme court found these arguments to be an overly
technical reading of the statute and without merit. It stated that
although section 37-92-501(1) only allows the State or Division
Engineers to adopt rules, “nothing in that statute precludes other
parties from becoming interested in the proposed rules and regu-
lations and actively supporting them.” 2009 WL 3337685, at *5.
The court found that Cotton Creek’s interpretation of Colo. Rev.
Stat. § 37-92-501(3)(a) ignored the fact that it incorporates the
procedures of section 37-92-304 as the means by which a person
may become a party to these proceedings. Section 37-92-304(2)
expressly contemplates that persons who wish to support a pro-
posed rule may become parties to the proceedings. Thus, the court
held that affected water users are allowed to participate in such
proceedings as either objectors or in support of the proposed
rules.

Cotton Creek next argued that because the State Engineer
represents the interests of Colorado, any benefit of the litigation
accrues not to any particular private interests but to the people of
the state as a whole. Thus, Cotton Creek asserted that any benefit
derived by the proponents was indistinguishable from the benefits
derived by the State Engineer. The court also found this argument
to be without merit. It pointed out that although the supporters
may share the same benefits as the State Engineer, they obtained
benefits nonetheless. In so ruling, the court pointed out the water
court found that the supporters’ advocacy on behalf of the rules
was instrumental to the outcome. The water court had determined
that the supporters clearly prevailed on a significant issue because
they were “intimately involved in the development of the [Rio
Grande Decision Support System] and its groundwater model and
supported the Rules as part of a comprehensive vision that they
and the state engineers share for the maximum utilization of water
in the basin.” 2009 WL 3337685, at *5.
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The court went on to explain that because the type of pro-
ceeding at issue more closely resembles contested adjudication
than legislative rulemaking, it follows that the parties who, in the
discretion of the trial court, prevailed upon a significant issue and
derived some benefit sought by the litigation may be entitled to
costs. Because the supporters acted in concert with the State En-
gineer to successfully defend the proposed rules, and because the
supporters had extensive involvement in the proceedings, the
court upheld the water court’s determination that the supporters
were prevailing parties for purposes of CRCP 56(d). 2009 WL
3337685, at *5.

The court also rejected Cotton Creek’s third argument, that
the water court abused its discretion in awarding costs because of
the water court’s statement that an extensive trial would have been
required even in the absence of any protest. The court held that
although a complex record would have been required regardless
of the participation by Cotton Creek, its protest did serve to ex-
tend the proceedings and, as such, the water court acted within its
discretion in recognizing these facts and awarding the supporters
a portion of their costs under CRCP 54(d).

With respect to Cotton Creek’s final argument, that the amount
of costs was calculated incorrectly, the Supreme Court upheld the
water court’s basic reasoning behind reducing the costs awarded
to the State Engineer and the supporters. However, it noted in-
consistency in the water court’s description of the costs and the
amount of costs awarded. Accordingly, it set aside the amount of
the award and remanded the case to the water court for recal-
culation of the costs and a clarification of the basis for the award.
2009 WL 3337685, at *7–*8.

Two justices dissented, arguing that the proceeding before the
water court was essentially a rulemaking proceeding and that an
award of costs against a party in a rulemaking proceeding was
inappropriate. The dissent argued that the application of prospec-
tive and generally applicable rules is not the type of litigation
contemplated by CRCP 54(d) and therefore the costs should not
be awarded. 2009 WL 3337685, at *8.

City of Boulder v. Farmer’s Reservoir and Irrigation Co.,
214 P.3d 564 (Colo. Ct. App. 2009) involves the nature and ex-
tent of rights-of-way for irrigation ditches, and the rights of third
parties to make alterations to those rights-of-way. The Farmer’s
Reservoir and Irrigation Company (FRICO) owns and operates an
open irrigation ditch known as the Community Canal. The City of
Boulder owns open space on both sides of Colorado Highway 93,
and the Community Canal runs through a portion of this open
space. Boulder maintains a hiking trail along the canal and both
the canal and the hiking trail intersect Highway 93. At that lo-
cation, the canal passes underneath Highway 93 through a 14-foot
box culvert owned by the Colorado Department of Transportation
(CDOT), and hikers must cross the highway to continue on the
trail.

In 2004 Boulder entered into a license contract with CDOT
that permitted Boulder to locate the hiking trail in the culvert used
by the canal. The license contract required Boulder to obtain any
necessary approvals for the project from FRICO. Boulder and
FRICO discussed the proposed modifications to the culvert to
accommodate a hiking trail, but failed to reach agreement.

Boulder then filed a declaratory judgment action pursuant to
Roaring Fork Club, L.P. v. St. Jude’s Co., 36 P.3d 1229 (Colo.
2001). Boulder’s complaint asked the district court to determine
that it could properly construct the trail extension through the cul-
vert. FRICO answered the complaint, opposing Boulder’s request,
and filed counterclaims seeking a determination of the scope of its

easement and declarations on other matters not directly related to
the proposed alterations to the culvert. The district court held that
Boulder could properly construct the trail through the culvert, and
FRICO took this appeal.

On appeal, FRICO claimed that the district court had erred in
holding that Boulder could properly alter the easement, and the
court of appeals agreed. The court began its analysis by restating
the controlling legal standards from Roaring Fork, namely that
Colorado law recognizes that competing uses between interested
property owners should be accommodated if possible, and applies
Restatement (Third) of Property: Servitudes § 4.8(3) (2000) as a
guideline for decision making. Section 4.8(3) provides, in part,
that

the owner of the servient estate is entitled to make rea-
sonable changes in the location or dimensions of an
easement, at the servient owner’s expense, to permit nor-
mal use or development of the servient estate, but only
if the changes do not (a) significantly lessen the utility of
the easement, (b) increase the burdens on the owner of
the easement in its use and enjoyment, or (c) frustrate the
purpose for which the easement was created.
In Roaring Fork, the Colorado Supreme Court stated that in

evaluating the presence or absence of damage, the trial court must
look not only at the operation of the ditch for the benefitted
landowner, but also to the maintenance rights associated with the
ditch. “If the maintenance rights of the owner of the ditch are
adversely affected by the change in the easement, then such
change does not comply with the Restatement requirements.” 214
P.3d at 566. In this case, the parties agreed that “maintenance
rights” refers to the ditch easement owner’s ability to maintain the
ditch, and the court of appeals held that for maintenance rights to
be adversely affected, it must be “more than a de minimus or
immaterial impact.” Id.

After rejecting FRICO’s challenge to Boulder’s standing to
bring the declaratory judgment action, the court of appeals turned
to the merits of FRICO’s claimed interference with its easement.
The court of appeals found that the record supported the district
court’s conclusion that the operation of the canal would not be
adversely affected if Boulder were permitted to construct a trail
extension through the culvert. The remaining question was wheth-
er the district court had erred in concluding that FRICO’s main-
tenance rights would not be adversely affected. The court of
appeals concluded that the district court’s findings of fact on this
issue were clearly erroneous. The court of appeals reviewed the
record and found undisputed evidence that the trail extension
would materially interfere with FRICO’s maintenance rights. It
based its decision on unrebutted evidence that showed FRICO
would not be able to get its equipment through the culvert, re-
sulting in additional time to complete required maintenance; the
pier construction method proposed by Boulder would result in the
deposition of additional silt, trash, and debris in the culvert; con-
struction would increase the formation of ice in the culvert and
increase the risk that the ditch would have to be shut down to
permit ice obstructions to be removed by hand; and shutting down
the ditch during cold or freezing conditions would result in the
loss of substantial quantities of water by FRICO, and that if
FRICO failed to shut down the ditch in such situations it could
face liability for damage to neighboring properties from over-
topping of the ditch. Based on these undisputed facts, the court of
appeals concluded that FRICO had established a material adverse
impact in its maintenance rights. Id. at 568.
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The district court had placed the responsibility for main-
tenance of the culvert on Boulder. The court of appeals found that
this was not sufficient to establish that FRICO’s maintenance
rights would not be materially adversely affected. It based its
ruling on the fact that FRICO has a statutory obligation to main-
tain the ditch and is subject to civil liability if it fails to do so. The
court of appeals pointed out that nothing in the district court’s
order shifting the maintenance burden to Boulder alleviated the
liability risk to FRICO. It also pointed out that the evidence at
trial demonstrated that if Boulder failed to undertake maintenance
in a timely fashion that FRICO could be forced to shut down the
ditch entirely until the problem could be rectified, resulting in in-
convenience to both FRICO and its shareholders, and jeopar-
dizing FRICO’s ability to fill its reservoir. Id.

For these reasons, the court of appeals concluded that the
district court clearly erred in finding that the proposed trail ex-
tension would not adversely affect FRICO’s maintenance rights.
It therefore reversed that portion of the district court’s judgment
that granted Boulder permission to construct the proposed exten-
sion to the trail through the culvert. It pointed out, however, that
its opinion would not prevent Boulder from proposing a different
design and from pursuing its rights and remedies as to such new
designs, as appropriate. Id. at 568-69. One must then ask how
many times Boulder can propose new designs, and how many
times FRICO will be subject to the expense of defending Boulder’s
declaratory judgment actions?

PROPOSED COM PACT RULES GOVERNING IM PROVEM ENTS
TO SURFACE WATER IRRIGATION SYSTEM S IN COLORADO’S
ARKANSAS RIVER BASIN

On September 30, 2009, the Colorado State Engineer promul-
gated his proposed Compact Rules Governing Improvements to
Surface W ater Irrigation Systems in Arkansas River Basin in
Colorado. See http://water.state.co.us/wateradmin/ArkansasRiver.
asp. The purpose of these rules is to prevent Colorado from vio-
lating the provisions of Article IV-D of the Arkansas River Com-
pact (Compact) as a result of increased consumptive use of water
resulting from improvements to irrigation systems. The justifi-
cation for these rules is set forth in the State Engineer’s Exhibit D:
Statement of Basis and Purpose, which provides, in part:

II. A.Irrigation Improvements are subject to the
Compact’s limit on future developments in Colorado.

Colorado and Kansas entered into the Compact in
1948 to apportion the waters of the Arkansas River and
the benefits arising from the construction, operation, and
maintenance of John Martin Reservoir. Compact, Article I.
Article IV-D of the Compact governs future develop-
ments in the Arkansas River basin (Basin) in Colorado.
It provides that:
This Compact is not intended to impede or prevent fu-
ture beneficial development of the Arkansas River basin
in Colorado and Kansas by Federal or State agencies, by
private enterprise, or by combinations thereof, which
may involve construction of dams, reservoirs, and other
works for the purpose of water utilization and control, as
well as the improved or prolonged functioning of ex-
isting works: Provided, that the waters of the Arkansas
River, as defined in Article III, shall not be materially
depleted in usable quantity or availability to the water
users in Colorado and Kansas under this Compact by
such future development or construction.

Compact, Article IV-D (emphasis added). The State of
Colorado and each person or entity using water in the
Basin are subject to this rule. Compact, Article VII-A.

Kansas sued Colorado for violations of the Compact
in 1985. Colorado was found to have violated Article
IV-D by allowing post-Compact well pumping. Kansas
v. Colorado (No. 105, Original), 514 U.S. 673 (1995). In
the first of five reports to the United States Supreme
Court, Special Master Littleworth examined the meaning
and scope of Article IV-D. . . . He found that it protects
the usable flows of the river as of the time of the Com-
pact (including return flows from existing irrigation uses)
from material depletion caused by any increased con-
sumptive use in Colorado, including depletions caused
by post-compact wells and the replacement of centri-
fugal with turbine pumps. Id. at 107-08. The Supreme
Court affirmed this interpretation. Kansas v. Colorado,
514 U.S. 673, 691 (1995).

In that case, the States also disagreed on the amount
of pumping allowed from the wells that were already in
place as of the date of the Compact. The Court focused
on the phrase “improved or prolonged functioning of
existing works” in Article IV-D. Id. at 690. It held that
“the clear language of Article IV-D” answered that ques-
tion: “Improved and increased pumping by existing wells
clearly falls within Article IV-D’s prohibition against
‘improved or prolonged functioning of existing works,’
if such action results in ‘materia[l] deplet[ions] in usable’
river flows.” Id. at 690.

Following the same rationale, improvements to the
surface water irrigation systems that existed at the time
of the Compact also fit the phrase “improved or pro-
longed functioning of existing works.” Like the ground-
water wells that were the subject of Kansas v. Colorado,
they are subject to the limits of Article IV-D and need to
be addressed. Id.

B. Irrigation Improvements have the potential
to cause material depletions.

Increases in irrigation efficiency provide many ben-
efits for Colorado water users, as did the technological
advances in well pumping in the 1950s. They save mon-
ey by reducing the need for hired labor, and they im-
prove water quality by reducing irrigation runoff and
seepage. The better water quality may in turn result in
improved crop yields within the region.

. . . .
The State Engineer supports efforts to increase irri-

gation efficiency in the Arkansas River Basin in Colo-
rado as long as they do not violate Article IV-D of the
Compact. The irrigation return flows from Colorado farms
that were being used in Kansas in 1948 cannot now be
consumed by improved irrigation practices in Colorado.
With the Irrigation Improvement Rules in place, the State
Engineer can provide the oversight necessary to allow
Colorado water users to continue to improve the effi-
ciency of surface water irrigation systems with confi-
dence that they will be in compliance with the Compact.
The State Engineer goes on to note that several factors may

affect whether changes in irrigation methods will have impacts on
historical seepage and return flows, stating that the most important
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factor may be the sufficiency of the water supply to the field using
the unimproved irrigation system.

On a water-short farm, the water supply available to the
farm does not provide a sufficient amount of water to
meet the crop demand on all of the acres decreed for
irrigation. In water short systems, when a more efficient
method of irrigation is used, a greater portion of water
applied will be delivered to the crop root zone and can
be consumed by crop evapotranspiration. Certain im-
provements in efficiency on water-short systems will
result in more water being made available for crop
evapotranspiration, increasing the crop consumptive use
of water applied for irrigation and reducing historical
seepage and return flows. This fact is well-established and
is supported by a broad array of studies and research.
See, e.g., Ward and Pulido-Velasquez, supra, at 18216
(“[I]rrigation technologies that apply water at optimal
times and locations in the plant root zone increase crop
consumptive use of water and crop yield as irrigation
efficiency increases”); Chris Perry, “Efficient Irrigation;
Inefficient Communication; Flawed Recommendations,”
in Irrigation and Drainage, Vol. 56 (2007) 367 at 369
(“an increase in efficiency frequently means that con-
sumption by crops is increased because the service more
precisely and uniformly matches the water needs of the
crop”).

In 2003, the United States Department of Agricul-
ture’s Natural Resources Conservation Service (NRCS)
began providing cost-sharing funds to farmers in the Ar-
kansas Basin to purchase center pivot irrigation systems
to improve their irrigation systems. As a result, there has
been a recent rise in the number and type of irrigation
system improvements in the Basin. For example, a re-
view of aerial photographs taken in 1998 versus 2008
demonstrates that approximately 6,100 acres on ditches
along the Arkansas River mainstem below Pueblo Reser-
voir have installed sprinkler systems on fields that pre-
viously were flood irrigated with surface water. See Study
by Division 2 Office (April, 2009).

Beginning in 2006, Kansas officials informed the
State Engineer and various Colorado representatives that
they are concerned that the increased crop consumption
allowed by these irrigation improvements will materially
deplete Stateline flows in violation of the Compact. In
response, the State Engineer’s Office reviewed the extent
of such irrigation system improvements in Division 2
and also conducted a series of computer model runs to
determine the potential impact of various irrigation sys-
tem improvements in Colorado on Stateline flows using
the H-I Model, the tool approved by the United States
Supreme Court for determining Compact compliance for
ground water pumping. [Footnote omitted]. The Engi-
neers concluded that the irrigation system improvements
covered by the Rules have the potential to materially
deplete usable Stateline flows in violation of Article
IV-D of the Compact, and should be regulated.
These rules are promulgated pursuant to the State Engineer’s

“compact rulemaking authority” under Colo. Rev. Stat. § 37-80-
104 which provides:

Compact requirements – state engineer’s duties.
The state engineer shall make and enforce such regula-
tions with respect to deliveries of water as will enable

the state of Colorado to meet its compact commitments.
In those cases where the compact is deficient in estab-
lishing standards for administration within Colorado to
provide for meeting its terms, the state engineer shall
make such regulations as will be legal and equitable to
regulate distribution among the appropriators within Col-
orado obligated to curtail diversions to meet compact
commitments, so as to restore lawful use conditions as
they were before the effective date of the compact in-
sofar as possible.

The State Engineer concluded that Article IV-D of the Compact
was deficient in establishing standards to ensure that “the im-
proved or prolonged functioning of existing works” does not ma-
terially deplete usable Stateline flows.

The rules were developed over several years by the State
Engineer, with the help of an advisory committee composed of
agricultural water users, Colorado members of the Compact ad-
ministration, and representatives of local counties, water conser-
vancy districts, state and federal governmental agencies, and
others. See http://water.state.co.us/wateradmin/ArkansasRiver/
PR_AdvisoryCommittee.pdf. The proposed rules represent a con-
sensus among many, but not all, of the advisory committee mem-
bers.

The proposed rules establish a permit system that requires the
approval of the Division Engineer before an irrigator may make
improvements to surface water irrigation systems. The rules apply
to all improvements made on or after the effective date of the
rules, and to all surface water sprinkler or surface water drip irri-
gation systems installed on or after October 1, 1999, and located
within the domain of the H-I model, the model used for purposes
of determining Colorado’s compliance with the Arkansas River
Compact. Improvements to surface water irrigation systems include,
among other things, the lining of canal and off-farm laterals; in-
stallation of pipelines to replace earthen ditches or laterals; in-
stallation of head stabilization ponds and tail water recovery pits;
installation of center pivot sprinkler systems, drip systems or other
irrigation technologies that replace flood or furrow irrigation meth-
ods; the replacement of side roll irrigation systems with center
pivot irrigation systems; the replacement of impact sprinklers with
spray nozzles on irrigation systems; and adding surface water as
an additional or exclusive source of supply to a sprinkler or drip
irrigation system that formerly used solely groundwater.

Permit applications must be submitted to the Division Engi-
neer for his review. Notice of applications is provided to all in-
terested parties via a notification process established in the rules.
The required permits must be obtained in advance of imple-
menting the proposed irrigation system improvements. Failure to
obtain the necessary approvals will result in a cease and desist
order issued by the State Engineer, and further enforcement ac-
tions as necessary.

In reviewing the permit applications, the State Engineer will
deny the application if the permit will materially deplete the
waters of the Arkansas River in violation of Article IV-D of the
compact. The rules, however, allow surface water users to propose
to the Division Engineer a Compact Compliance Plan. The intent
of the Compact Compliance Plan is to permit the use of the irri-
gation system improvements on terms and conditions that prevent
a violation of Article IV-D of the Compact.

Rule 11 and Exhibit C of the proposed rules address so-called
“general permits.” General permits allow improvements to irri-
gation systems in certain parts of the Arkansas River basin that
would not result in violation of Article IV-D of the Compact. The
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State Engineer has proposed three general permits: (1) improve-
ments to surface water irrigation systems used with water rights
with dates of appropriation senior to April 15, 1884 and diverted
from the Arkansas River or its tributaries upstream of Pueblo
Reservoir; (2) improvements to surface water irrigation systems
that are used from water rights diverted from certain tributaries of
the Arkansas River; and (3) improvements to surface water irriga-
tion systems located within designated groundwater basins formed
under Colo. Rev. Stat. §§ 37-90-101 et seq. General permits re-
quire that the surface water user get written notice of the type and
location of the improvements to the Division Engineer’s office
prior to use of the improvements. In the event that the Division
Engineer determines that the improvements are not covered by a
general permit the Division Engineer can take appropriate en-
forcement action.

KANSAS
(John C. Peck and Leland E. Rolfs, Reporters)

KANSAS SUPREM E COURT UPHOLDS BURDEN OF PROOF ON
WATER RIGHTS HOLDERS TO REFUTE ABANDONM ENT

Frick Farm Properties, L.P. (Frick) appealed to the Kansas
Supreme Court an order of the Chief Engineer, Division of Water
Resources, Kansas Department of Agriculture (Chief Engineer),
that found Frick’s appropriation water right abandoned and ter-
minated pursuant to Kan. Stat. Ann. § 82a-718(a). Under this stat-
ute a water right may be declared abandoned and terminated if
three conditions have been met: (1) there has been nonuse of the
water right; (2) the nonuse has occurred for at least five succes-
sive years; and (3) there has been no “due and sufficient cause”
for the nonuse. During an investigation the Chief Engineer’s staff
had determined that the water right had not been used for a total
of 15 years during two separate periods (1985–1991, and 1995–
2002) and that due and sufficient cause for such nonuse was not
present. The results of this investigation were set forth in the veri-
fied report of the agency that was admitted into evidence in the
abandonment hearing.

The primary legal issue before the Kansas Supreme Court in
Frick Farm Properties, L.P. v. Kansas Department of Agricul-
ture, Division of Water Resources, 216 P.3d 170 (Kan. 2009), was
whether the agency’s regulation, Kan. Admin. Reg. § 5-7-1(d),
had “impermissibly imposed the burden of proof on Frick Farm.”
216 P.3d at 176-77. The abandonment statute, Kan. Stat. Ann.
§ 82a-718(a), which the Kansas Supreme Court considers to be a
forfeiture statute (see Hawley v. Kansas Department of Agricul-
ture, 281 Kan. 603, 616, 132 P.3d 870 (2006)), provides in part,
“[t]he verified report of the chief engineer or such engineer’s au-
thorized representative shall be prima facie evidence of the aban-
donment and termination of any water right” (emphasis added).
The court noted that, “Prima facie evidence is evidence which, if
left unexplained or uncontradicted, would be sufficient to sustain
judgment on the issue which it supports, but it may be contra-
dicted by other evidence.” Frick Farm , 216 P.3d at 181 (citations
omitted).

The abandonment statute is supplemented by a Kansas ad-
ministrative regulation that has the force and effect of law and
provides

When a verified report of the chief engineer, or the chief
engineer’s authorized representative, is made a matter of

record at a hearing held pursuant to K.S.A. 82a-718 . . .
that establishes the nonuse of a water right for five or
more successive years, the water right owner shall have
the burden of showing that there have not been five or
more successive years of nonuse without due and suffi-
cient cause.

Kan. Admin. Reg. § 5-7-1(d) (emphasis added).
Since the mid 1950s Kansas has required annual water use

reports as a condition of each water right permit. In 1988 man-
datory annual water use reporting became a statutory requirement,
and the legislature required that the annual water use report “com-
pletely and accurately set forth such water use information as re-
quested by the chief engineer.” Kan. Stat. Ann. § 82a-732(a). The
court felt it was

appropriate to give some weight to the fact that a water
right holder consistently failed to supply any reason for
nonuse on the annual report forms, particularly when:
(1) The water right holder agreed to provide this informa-
tion as a part of obtaining that water right; (2) The state
law and regulation required the water right holder to
provide this information; and (3) The water right holder
is advised on the form itself in all capital letters that, “IF
YOU DID NOT USE WATER, YOU MUST REPORT
THE REASON FOR NON-USE TO HELP PROTECT
YOUR WATER RIGHT.”

Frick Farm , 216 P.3d at 185 (emphasis in original).
The court stated that Kan. Stat. Ann. § 77-621 requires that

a party asserting that an agency’s action is invalid bears the bur-
den of proving the invalidity. The court extensively reviewed the
facts in this case establishing the nonuse and any evidence of due
and sufficient cause. The court concluded that the agency had in-
deed “established a prima facie case that no beneficial use had
been made of this water right for at least 5 consecutive years and
that due and sufficient cause did not exist to excuse this nonuse.”
216 P.3d at 182.

The court then specifically added that the question of “wheth-
er K.A.R. 5-7-1(d) properly states the minimum content for DWR’s
verified report to serve as prima facie evidence of forfeiture under
K.S.A. 2008 Supp. 82a-718(a)” was not before the court and was
not being decided. Id. (emphasis added). For example, if the agen-
cy had merely presented evidence that there were five successive
years of nonuse, and no evidence concerning the lack of due and
sufficient cause, would that have been sufficient to shift the bur-
den of proof to Frick? The court was not faced with those facts
and did not answer that question.

The court held that the record in this case showed that: (1) the
verified report was sufficient to satisfy the requirements of Kan.
Stat. Ann. § 82a-718, (2) the agency had not improperly placed
the burden of proof on Frick, and (3) the agency’s evidentiary pre-
sentation addressed each of the three statutory elements required
to declare the water right abandoned. The court affirmed the de-
cisions of the court of appeals and the district court affirming the
actions of the Chief Engineer in declaring the water right aban-
doned and terminated.
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OKLAHOMA
(Dean A. Couch, Reporter)

PUBLIC RIGHTS, PRIVATE RIGHTS—CAN A STATE PLAN
CONTROVERSY AW AY?

One of several significant legal and policy issues facing Okla-
homa involves the state’s divergent laws governing the use of
stream water and groundwater without recognition of the hydro-
logic connection between the two types of water.

The current property statute, Okla. Stat. Ann. tit. 60, § 60,
recognizes that groundwater is owned by the owner of the land,
with use governed by the Oklahoma Groundwater Law, Okla.
Stat. Ann. tit. 82, §§ 1020.1–.22. At the same time, the Oklahoma
Stream Use Law, Okla. Stat. Ann. tit. 82, §§ 105.1–.32, recog-
nizes that water flowing in a natural stream is public water subject
to appropriation. Id. § 105.2. The Oklahoma Groundwater Law is
an allocation system based on the quantity of land owned and does
not provide for priority in time based on the date of a permit.
Okla. Stat. Ann. tit. 82, § 1020.2.

The statutes regulating use of water through permitting re-
quirements create a clear line of demarcation between ground-
water and stream water. The Groundwater Law defines ground-
water to include water in the alluvium of a definite stream by
including water under the land surface that is “outside the cut
bank of any definite stream.” Id. § 1020.1(1). The Stream Use
Law concurrently applies to water in a definite stream, which is
defined to include “a watercourse in a definite, natural channel,
with defined beds and banks. . . .” Neither the Groundwater Law
nor the Stream Use Law contains provisions authorizing the Okla-
homa Water Resources Board to consider the effects of the use of
one kind of water on the other. For example, the Oklahoma Water
Resources Board can issue a permit to authorize a well located
just outside the cut banks of a definite stream without regard to
any potential adverse effects that pumping the well may have on
stream flow.

In 2003, the Oklahoma Legislature amended the Oklahoma
Groundwater Law and opened the window ever so slightly for le-
gal recognition of the hydrologic connection between groundwater
and stream water. 2003 Okla. Sess. Laws ch. 365, § 1 (S.B. 288).
The amendment applies only to one groundwater basin located in
Oklahoma, the Arbuckle-Simpson aquifer, which meets the defini-
tion of “sensitive sole source groundwater basin.” Before it can
issue a permit to use water from a sensitive sole source ground-
water basin pursuant to the new law, the Oklahoma Water Re-
sources Board must determine that the groundwater use will not
“degrade or interfere with the flow of area springs or streams. . . .”
Okla. Stat. Ann. tit. 82, § 1020.9(A)(1)(d).

In the few administrative proceedings that have been held
to consider applications for permits to use groundwater from
the Arbuckle-Simpson groundwater basin, the authorized permit
amount has been equivalent to the relatively small recharge rate
of the basin. The recharge rate is less than six inches of water for
each overlying acre of land owned. Normally, a landowner might
count on being able to withdraw up to 24 inches of water for each
acre owned (two acre-feet per acre per year). Okla. Stat. Ann. tit.
82, § 1020.11. Therefore, the new law has resulted in a reduction
of about 75% of the amount of groundwater that the overlying
landowner might be able to use compared to other groundwater
basin areas in the state.

In meetings held to obtain public input for the Oklahoma
Comprehensive Water Plan update, many citizens noted concerns
that the 2003 law restricts private property (since groundwater is
owned by the overlying landowner) to the benefit of spring flow
and stream flow, which is public water. Some have asserted that
the state or any holders of rights to appropriate stream water that
benefit from the restriction on groundwater use should pay the
groundwater owner for the taking of their private property ground-
water right. Others assert that the law should be expanded and
applied to every groundwater basin area of the state, not just to the
one sensitive sole source groundwater basin. To balance the posi-
tions and arguments, other citizens urge that a law should be enac-
ted allowing the Oklahoma Water Resources Board to limit use of
stream water appropriations if diversions would be detrimental to
groundwater withdrawals.

As the comprehensive water planning process continues, many
in Oklahoma are wary of adopting laws that will require permit
applicants to conduct complex analysis, including computer model-
ing, to show the hydrologic connections between surface water
and groundwater as well as potential effects of the proposed use
of water. However, many involved in the planning process under-
stand that as disputes among groundwater owners and appropria-
tors of stream water escalate in drought periods, and as compe-
tition increases along with demands on water supplies, a policy
decision will need to be made on whether such disputes should be
resolved ad hoc by the judicial branch of government (in private
civil litigation), or whether the executive branch agency should be
charged with administering laws that recognize the hydrologic
connection. With a state budget crunch facing Oklahoma, the op-
tion of expanding agency authority may not be embraced as enthu-
siastically as it might have been in less challenging economic
times.

WYOMING
(David F. Palmerlee, Reporter)

SPECIAL M ASTER’S OPINION ISSUED IN MONTANA V. WYOMING

This report discusses the “Memorandum Opinion of the Spe-
cial Master on Wyoming’s Motion to Dismiss Bill of Complaint,”
issued by Special Master Barton H. Thompson, Jr. on June 2, 2009
(Memorandum Opinion), available at http://www.stanford.edu/
dept/law/mvn.

In 2007, Montana sued Wyoming in the U.S. Supreme Court
under the Court’s original jurisdiction, a lleging violations of
the Yellowstone River Compact. Montana v. Wyoming & North
Dakota, No. 137, Orig., 2007 WL 4947613 (Jan. 31, 2007). Wy-
oming filed its Motion to Dismiss on April 4, 2008; Barton H.
Thompson, Jr. was appointed Special Master on October 20, 2008;
and the United States was allowed to participate as amicus curiae.
Montana v. Wyoming & North Dakota, 128 S. Ct. 1332 (2008).

In the Memorandum Opinion, the Special Master stated the
issue as follows:

The issue in this case is when, if at all, the Yellow-
stone River Compact, Pub. L. No. 82-231, 65 Stat. 663
(1951) (the “Compact”), protects the holders of pre-
1950 appropriative rights in Montana on the Powder and
Tongue Rivers from diversions, storage, and consump-
tion of water in Wyoming that date from after January 1,
1950.
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Special Master Thompson concluded that Wyoming’s Motion to
Dismiss should be dismissed, with the reasoning discussed below:

Wyoming moves to dismiss the Complaint on the
ground that the Complaint fails to state a claim upon
which relief can be granted under the terms of the Com-
pact. . . . I conclude that Article V of the Compact gen-
erally protects pre-1950 appropriators in Montana from
new surface and groundwater diversions in Wyoming,
whether for direct use or for storage, that prevent ade-
quate water from reaching those appropriators. Montana,
however, cannot insist that Wyoming release storage wa-
ter for the benefit of pre-1950 appropriators in Montana
where the water was stored at a time when there was
adequate water available for those appropriators. Nor
can Montana object to efficiency improvements by pre-
1950 appropriators in Wyoming where the Wyoming
appropriators put the conserved water to use on their
existing acreage. Moreover, where Montana can remedy
the shortages of pre-1950 appropriators through purely
intrastate means (e.g., by reducing deliveries to post-
1950 appropriators in Montana) that do not prejudice
Montana’s other rights under the Compact, an intrastate
remedy is the appropriate solution. Where this is not
possible, however, the Compact requires Wyoming to
ensure that new diversions in Wyoming do not interfere
with the pre-1950 appropriations.

. . . .
I therefore conclude that the Motion to Dismiss should
be denied.

Memorandum Opinion, at 2.
The Memorandum Opinion discussed the background of the

case, including how the Yellowstone River Compact was nego-
tiated from 1930 to 1951, when it was signed, ratified, and con-
sented to by Congress.

The Yellowstone River has four principal tributar-
ies––the Bighorn, Clarks Fork, Powder, and Tongue
rivers––all of which cross the border between Wyoming
and Montana before joining the main stem in Montana.

. . . .
This case focuses on the Powder and Tongue rivers.

Both tributaries begin in the Big Horn Mountains of Wy-
oming and then travel into Montana where they ultimate-
ly join the main stem of the Yellowstone River.

Memorandum Opinion, at 4-5. The Memorandum Opinion is
based on the extensive history of the Yellowstone River Compact,
together with the unambiguous language of the Compact as quot-
ed by the Special Master:

The key substantive provision of the Compact is
Article V. Article V(A) addresses appropriative rights
existing on January 1, 1950:

Appropriative rights to the beneficial uses
of the water of the Yellowstone River System
existing in each signatory State, as of January 1,
1950, shall continue to be enjoyed in accor-
dance with the laws governing the acquisition
and use of water under the doctrine of appro-
priation.
Article V(B) apportions “the unused and unappro-

priated waters of the Interstate tributaries of the Yellow-

stone River as of January 1, 1950.” Article V(B) first
allocates to each state

such quantity of that water as shall be neces-
sary to provide supplemental water supplies for
the rights described in paragraph A of this Ar-
ticle V, such supplemental rights to be acquired
and enjoyed in accordance with the laws gov-
erning the acquisition and use of water under
the doctrine of appropriation.

Article V(B) then allocates fixed percentages of “the re-
mainder of the unused and unappropriated water” of
each tributary to Montana and Wyoming “for storage or
direct diversions for beneficial use on new lands or for
other purposes.”

Memorandum Opinion, at 9-10. The Special Master characterized
Montana’s allegations as follows:

Montana more specifically alleges that [Wyoming] has
violated Montana’s rights under Article V by allowing:

• Irrigation of new acres ([Bill of Complaint] ¶ 10),

• Construction and use of “new and expanded
storage facilities” (id. ¶ 9),

• New groundwater withdrawals and “the pumping
of groundwater associated with coalbed methane
production” (id. ¶ 11), and

• Increased consumption of water on existing acres
(id. ¶ 12).

Memorandum Opinion, at 10-11. The Special Master then cast
Article V as a three-level hierarchy:

(1) First, pre-1950 appropriative rights (i.e., those rights
pre-dating the Compact) are to “continue to be enjoyed.”
Compact, art. V(A). These pre-1950 rights receive the
highest priority under the Compact.
(2) “Of the unused and unappropriated waters of the
Interstate tributaries of the Yellowstone River as of
January 1, 1950,” water goes next to “provide supple-
mental water supplies” for pre-1950 right holders. Com-
pact, Art. V(B), first clause.

. . . .
(3) Finally, the “remainder of the unused and unappro-
priated water is allocated to each State for storage or
direct diversions for beneficial use on new lands or for
other purposes” according to the percentages specified
for each tributary. Compact, Art. V(B).

Memorandum Opinion, at 13-14. After stating that the circum-
stances under which Wyoming must respond to shortages suffered
by pre-1950 appropriators in Montana is a factual inquiry, the
Memorandum Opinion concluded:

Where Montana can remedy the shortages of pre-1950
appropriators in Montana through purely intrastate means
(e.g., by reducing deliveries to post-1950 appropriators
in Montana) that do not prejudice Montana’s other rights
under the Compact, an intrastate remedy is the appro-
priate solution. Where this is not possible, however, the
Compact requires that Wyoming ensure that new diver-
sions in Wyoming do not interfere with pre-1950 ap-
propriative rights in Montana. Interstate “calls” on the
tributaries should generally be a remedy of last resort,
but Article V(A) requires them where necessary.
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Memorandum Opinion, at 20.
The most important “wet water” determination by the Special

Master deals with storage of water in Wyoming in post-1950
reservoirs “in priority”:

Montana, however, cannot demand that Wyoming
release water from its reservoirs to meet the needs of
pre-1950 appropriators in Montana if the water was
stored at a time when the needs of the pre-1950 appro-
priators were fully met. As Wyoming notes, the law of
prior appropriation in both Wyoming and Montana pro-
vides that the key question in determining the lawfulness
of storage is whether water was stored “in priority,” not
whether senior appropriators need water after the water
has been stored (citations omitted). Counsel for Montana
conceded this point at the February 3 hearing on Wyo-
ming’s Motion to Dismiss.

Memorandum Opinion, at 29.
The Special Master then turned to the issue of whether ground-

water is covered by the Compact:
Whether groundwater withdrawals in Wyoming can

violate Article V(A) of the Compact is a more difficult
question. According to Montana, Wyoming has depleted
the flow of the Powder and Tongue rivers to the det-
riment of pre-1950 appropriators in Montana both by
constructing and using groundwater wells for irrigation
and other uses and by allowing “the pumping of ground-
water associated with coalbed methane production in the
Tongue and Powder River Basins” (citation omitted).

The Compact never uses the term “groundwater.”
This does not end the inquiry, however, because the
United States Supreme Court has found that several other
interstate river compacts regulate at least some ground-
water withdrawals even though they never use the word.
(citations omitted).

. . . .
Given the language of the Compact and the general

treatment of hydrologically interconnected groundwater
under the doctrine of appropriation both at the time the
Compact was negotiated and subsequently, I conclude
that the Compact protects pre-1950 appropriators from
interference by at least some forms of groundwater
pumping that date from after January 1, 1950 where the
groundwater is hydrologically interconnected to the sur-
face channels of the Yellowstone River and its surface
tributaries.

. . . .
Resolution of the question whether Article V(A)

covers some groundwater withdrawals does not answer

the subsidiary issue of the exact circumstances under
which groundwater pumping violates Article V(A). Be-
cause it is not necessary to answer that issue in order to
resolve Wyoming’s Motion to Dismiss and because the
parties did not brief the issue, I do not resolve the issue
in this Memorandum Opinion but leave it for resolution
in subsequent proceedings in this case.

Memorandum Opinion, at 30, 35, 37. The Special Master then
addressed Montana’s “efficiency” claim:

The final question is whether Article V(A) of the
Compact protects pre-1950 appropriators in Montana
against improvements in efficiency on lands in Wyoming
that were irrigated prior to January 1, 1950 if the effi-
ciency improvements lead to increased consumption.

. . . .
In summary, Article V(A) does not prohibit pre-

1950 appropriators in Wyoming from conserving water
through the adoption of improved irrigation techniques
and then using that water to irrigate the lands that they
were irrigating as of January 1, 1950. Uses of conserved
water for “beneficial use on new lands or for other pur-
poses,” by contrast, fall within Article V(B) and are sub-
ject to the same restrictions discussed earlier for post-
1950 water uses.

Memorandum Opinion, at 37, 41. At the end of the Memorandum
Opinion, the Special Master reviewed his conclusions and deter-
mined that Wyoming’s Motion to Dismiss should be denied.

The Special Master issued a “Supplemental Opinion of the
Special Master on Wyoming’s Motion to Dismiss Bill of Com-
plaint,” on September 4, 2009, in which he confirmed his rejec-
tion of Montana’s “efficiency” argument (Supplemental Opinion,
at 3), and revised or clarified other sections of the Memorandum
Opinion. The Supplemental Opinion concluded:

Having addressed all of the issues in Wyoming’s
Motion to Dismiss and the additional matters raised by
Montana and Wyoming in its letter briefs, I will now
prepare my First Interim Report to the United States
Supreme Court. The portion of the report dealing with
Wyoming’s Motion to Dismiss will incorporate the Mem-
orandum Opinion, as supplemented or modified by this
Supplemental Opinion, along with any additional points
and discussions needed to provide relevant background
and guidance for the Court.

Supplemental Opinion, at 31, available at http://www.stanford.
edu/dept/law/mvn.
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CALIFORNIA LEGISLATURE PASSES
WATER BILL PACKAGE

(Ronald B. Robie, California Reporter)

With prodding from the governor, the legislature enacted a
series of five water bills in 2009, a number of which directly
affect water rights administration.
Information and Monitoring

Two of the bills attacked the longstanding problem of the
widespread lack of information about surface diversions and
groundwater pumping. Together with increased reporting require-
ments statewide, the legislation appropriates $3.75 million to the
State Water Resources Control Board (State Board) for water
rights enforcement. The extent of illegal surface diversions may
begin to be determined and reduced as a result of the legislation.

SBX7 8. Specifically, as to surface diversions, holders of ri-
parian rights and pre-1914 appropriative rights (which are outside
the water rights administrative system in California) will face
greater reporting responsibilities under Senate Bill No. X7 8,
Stats. 2009, 7th Ex. Sess. 2009, ch. 2. See http://info.sen.ca.gov.
The new law broadens existing law to require more diverters to
file statements of diversion and use, either by eliminating or nar-
rowing existing exemptions from the reporting requirements.
More information will also be required in these statements. The
new law authorizes the State Board to impose civil liability on
persons failing to file diversion and use statements for diversions
after January 1, 2009. Under prior law, there were no legal conse-
quences for failing to file and, thus, the law was largely inef-
fective. Also, civil penalties now may be imposed for a violation
from a physical malfunction of a measuring device, tampering
with a measuring device, or for making a misstatement in a filing.

Finally, the reporting exemption enacted in 1965 for diverters
in the Sacramento-San Joaquin Delta (the Delta) is eliminated.
They must report all diversions (regardless of the method or
volume of diversion) to the State Board beginning in January
2011. In October 2008, the Delta Vision Strategic Plan issued by
the governor’s Delta Vision Blue Ribbon Task Force recom-
mended elimination of the exemption because Delta decision
making is uncertain without accurate reporting. Assembly Floor
Bill Analysis of Senate Bill No. X7 8, 2009-2010 7th Ex. Sess.
(Nov. 4, 2009). Conflicts over water use and diversions from the
Delta have intensified in recent years. Both the federal Central
Valley Project (CVP) and State Water Project (SWP) divert sig-
nificant quantities of water from the Delta. A major emphasis of
the entire package of bills is the resolution of water problems in
the Delta.

continued on page 2

COLORADO SUPREME COURT
CLARIFIES THE STANDARDS FOR

AUGMENTATION OF WELL
DEPLETIONS; THE COLORADO

GENERAL ASSEMBLY BEGS TO DIFFER
(William A. Paddock, Colorado Reporter)

Upon exiting the foothills at Waterton Canyon, the South
Platte River enters a really tough water neighborhood that extends
downstream to Nebraska. In this neighborhood water users often
apply the modern rule of property: “what’s mine is mine and
what’s yours is mine.” So it was in Well Augmentation Subdistrict
(WAS) v. City of Aurora, 221 P.3d 399 (Colo. 2009), a case whose
roots extend back to the State Engineer’s adoption of groundwater
regulations for the South Platte Basin in 1974, and the engineer’s
practice of deferring the pain of full enforcement of those regula-
tions through the annual approval of substitute water supply plans
under Colo. Rev. Stat. § 37-80-120. The Colorado Supreme Court’s
decision in Empire Lodge Homeowners’ Association v. Moyer, 39
P.3d 1139 (Colo. 2002), temporarily ended the State Engineer’s
ability to allow wells to operate under administratively approved
substitute water supply plans, and the drought of 2002 dried up
the river. This made everyone as cranky as wet owls, which is a
bad thing in a tough neighborhood.

In 2003, seven applications for augmentation plans were filed
with the water court, encompassing some 215 existing wells in the
alluvium of the South Platte between Brighton and Fort Morgan.
These 215 wells had previously operated under substitute water
supply plans approved by the State Engineer. The seven applica-
tions were eventually consolidated, and in 2004 the newly formed
Well Augmentation Subdistrict of the Central Colorado Water Con-
servancy District (WAS) assumed prosecution of the applications.
In May 2008, after 30 days of trial, the water court approved the
plan for augmentation subject to certain terms and conditions that
WAS found unacceptable. On appeal WAS argued that (1) the
water court erred in requiring it to provide replacement water for
depletions made prior to the filing of the augmentation plan ap-
plication in 2003 that have a continuing injurious effect on surface
streams; (2) the water court erred when it based replacement obli-
gations for wells in the Box Elder Creek basin on conditions that
would exist in the basin were it not for the historic pumping of
wells in the area; (3) the supreme court should rule on whether the
State and Division Engineers have the authority to administer a
“well call” in their administration of the South Platte River basin;
and (4) the water court erred when it held that de novo review is
the proper standard of review to apply to decisions of the State
Engineer approving substitute water supply plans. 221 P.3d at 404.

continued on page 4
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WATER BILL PACKAGE
(continued from page 1)

SBX7 6. Like riparian rights and pre-1914 appropriative rights,
groundwater rights are not subject to administration by the State
Board. Although some counties, particularly in the south coastal
plain, have local groundwater management programs, and some
severely overdrafted basins have been adjudicated over the years,
the extent of groundwater pumping in the state is largely unknown.
Senate Bill No. X7 6, Stats. 2009, 7th Ex. Sess. 2009, ch. 1, takes
an initial step towards providing pumping information by estab-
lishing a new groundwater monitoring program. This can be done
locally, either by existing local agencies with groundwater man-
agement authority, or by “voluntary cooperative groundwater
monitoring associations” that are yet to be established. The State
Department of Water Resources (the Department) is authorized to
conduct the monitoring if no local agency or association does it.

This new program still falls short by not documenting indi-
vidual pumping. Furthermore, the only penalty for failing to con-
duct such monitoring is the denial of state grants and loans for
those areas. The effectiveness of the program is additionally lim-
ited by provisions prohibiting a local agency or the Department
from entering private property without the owner’s consent or
from requiring monitoring and reporting from private property
owners (and pumpers). Despite these obvious and severe limita-
tions, this is the first time the legislature has been willing to enact
any statewide groundwater legislation.
Water Conservation

SBX7 7. Water conservation is the subject of Senate Bill
No. X7 7, Stats. 2009, 7th Ex. Session 2009, ch. 4. Generally, the
bill requires a 20% reduction in urban water use per capita by
December 31, 2020, and requires the development of agricultural
management plans by December 31, 2012.

As to urban areas, retail water suppliers, individually or on a
regional basis, must develop an average gross water use target by
December 31, 2010. Half the target (10%) must be met by
December 31, 2015, with full compliance (20%) by December 31,
2020. Cal. Water Code §§ 10608 et seq. The law specifies four al-
ternative methodologies for urban water suppliers to achieve the
targets. Included are efficiency standards for residential indoor
use (55 gallons per day); residential outdoor use; and commercial,
industrial, and institutional use. The law establishes a task force
to develop the best management practices for commercial, insti-
tutional, and industrial users.

The Department is required to adopt by regulation technical
methodologies and criteria for consistent implementation of these
requirements. Since California and local agencies have had offi-
cial water conservation programs in place for more than 30 years,
the legislation attempts to acknowledge circumstances in which
local agencies have already taken significant steps to reduce per
capita use and have done so. It also recognizes climatic and pop-
ulation differences throughout the state.

The reduction targets must be incorporated into existing wa-
ter management plans of urban water suppliers, which would not
be eligible for state water management grants and loans unless
they meet the requirements in the bill. For 15 years, urban water
suppliers have been required to prepare these water management
plans.

As to agricultural users, Senate Bill No. X7 7 modifies ex-
isting provisions relating to agricultural water management plan-
ning. Cal. Water Code §§ 10800 et seq.

Under the new law, agricultural water suppliers must imple-
ment specified efficient water management practices by July 31,
2012. First, two “critical” efficient water management practices
(referred to as EWMPs) relating to water measurement and vol-
umetric pricing are required of all suppliers. This is not a new
concept. For example, under the Central Valley Project Improve-
ment Act, Pub. L. No. 102-575, 106 Stat. 4600, §§ 3401–3412
(Oct. 30, 1992), federal contractors in California are already re-
quired to implement the two mandatory EWMPs.

Second, 14 additional EWMPs must be implemented if the
measures are locally cost effective and technically feasible. These
EWMPs include, inter alia, efficient on-farm irrigation practices,
use of recycled water, and incentive pricing.

Finally, the new law reauthorizes the previously unimple-
mented requirement that agricultural water suppliers prepare ag-
ricultural water management plans. This provision applies to sup-
pliers with 10,000 or more acres of irrigated land. The potential
effectiveness of such a requirement is uncertain because, if the
state does not provide funds to implement this program, only sup-
pliers serving 25,000 or more acres of irrigated land are required
to participate. The Department is required to review the plans and
report on their effectiveness. The suppliers must also report on
their progress.



WATER LAW NEWSLETTER page 3

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

In addition to urban and agricultural conservation measures,
the new law requires the Department to develop incentives for
“sustainable water management,” focusing on alternative water
supplies such as brackish water desalination and stormwater re-
covery.
The Delta

SBX7 1. Forty percent of the state’s water flows through the
Delta, an artificial environment with many miles of levees that are
subject to periodic collapse. The Delta is home to several endan-
gered fish species, and implementation of the federal Endangered
Species Act has resulted in curtailed deliveries from the Central
Valley Project (CVP) and State Water Project (SWP). On top of
this, plans for an export conveyance facility around the Delta,
such as a “peripheral” canal, generate great controversy.

One of the principal objectives of the governor in sponsoring
the package of water bills was finding a means of meeting the
coequal goals of protecting, restoring, and enhancing the Delta
ecosystem and providing a more reliable water supply. The latter
includes export needs of the federal and state water projects. The
policy provision of the bills made these goals coequal, which was
not clear under prior law.

Senate Bill No. X7 1, Stats. 2009, 7th Ex. Sess. 2009, ch. 5,
is focused on the Delta. This 95-page bill changes state policies,
programs, and governance for the Delta and establishes guidelines
for development of a new “Delta Plan.” This bill also includes
many important policy provisions, including a statutory recog-
nition of the public trust doctrine as the foundation of state water
management policy.

The law requires the State Board to develop new “flow cri-
teria” for the Delta within nine months of enactment. Cal. Water
Code § 85086(c)(1). These criteria are a new legal concept and a
significant new responsibility, being neither federal water quality
criteria under the Clean Water Act nor flow objectives under the
State’s Porter-Cologne Water Quality Control Act. They are an
exercise of the state’s public trust authority. The state may estab-
lish such criteria under PUD No. 1 of Jefferson County v. Wash-
ington Department of Ecology, 511 U.S. 700 (1994). It is also
expected that the flow criteria may be used by the State Board in
further water right and water quality proceedings under existing
state law. See United States v. State Water Resources Control
Board, 227 Cal. Rptr. 161 (Cal. Ct. App. 1986), and State Water
Resources Control Board Cases, 39 Cal. Rptr. 3d 189 (Cal. Ct.
App. 2006).) The criteria will also guide Delta planning.

The State Board is required to conduct instream flow studies
for Delta waterways and other high-priority streams within spe-
cific deadlines. Some of these must be completed by 2012 and all
of them must be completed by 2018. After these studies, the State
Board, under Cal. Water Code § 85086(c)(2), must adopt addi-
tional flow criteria (not necessarily the same as those adopted
above under Cal. Water Code § 85086(c)(1)), which must be in-
cluded in the water rights of the CVP and SWP under existing
water right procedures. It will be up to the State Board to make
clear these rather confusing obligations.

The enforcement of water rights––by in-Delta diverters as
well as exporters––is required to be delegated by the State Board

to a new Delta Watermaster. This authority and the basic water
right and water quality jurisdiction of the State Board are pre-
served in the series of bills.

As to the controversial “peripheral” canal or other convey-
ance facility, the new law prohibits the Department from begin-
ning construction on any new Delta diversion without the ap-
proval of the State Board, which must act on any petition to
change the place of diversion under existing water rights.

As to governance in the Delta, the extremely complex legis-
lation both changes and adds to the existing governing entities. It
reconstitutes the existing Delta Protection Commission, a prin-
cipal responsibility of which is to create a Regional Economic
Sustainability Plan. This plan would end up being part of the
stewardship council’s Delta plan. The commission consists pri-
marily of members from the Delta and is intended to be a “voice”
for the Delta.

To facilitate ecosystem restoration, a new Sacramento-San
Joaquin Delta Conservancy is created. It will be primarily res-
ponsible for, and can fund, ecosystem restoration projects, acquire
conservation easements, and develop a strategic plan to guide its
work.

However, primary responsibility for governance in the Delta
will be lodged in a new seven-member Delta Stewardship Coun-
cil, an independent state agency required to reflect a statewide
perspective. Its main function is creation of a new Delta Plan.
This is a long-term management plan. Most activities in the Delta
would have to be consistent with this plan. Because of the myriad
of views on what to do to protect and restore the Delta, the Coun-
cil is to establish the Delta Independent Science Board.
Bond Issue

SBX7 2. The last bill in the package is Senate Bill No. X7 2,
Stats. 2009, 7th Ex. Sess. 2009, ch. 3, an $11.14 billion bond issue
for various water-related projects throughout the state. Specific
allocations are made to drought relief, water supply reliability
projects, Delta sustainability projects, ecosystem and watershed
protection projects, groundwater protection and water quality,
water recycling, and water storage. The bond issue will be pre-
sented to the voters of the state on November 2, 2010.

BUREAU OF RECLAM ATION LIABLE FOR WATER SHORTAGES

The ongoing controversy over reduced water deliveries by the
U.S. Bureau of Reclamation (the Bureau) as a result of the Bu-
reau’s attempts to meet environmental water requirements took a
new turn in September 2009 when a divided court decided Stock-
ton East Water District v. United States, 583 F.3d 1344 (Fed. Cir.
2009) (Stockton East Water District).

The New Melones Unit (New Melones) of the Central Valley
Project (CVP) on the Stanislaus River was completed in 1979. In
1983, the Bureau contracted to provide up to 155,000 acre-feet a
year from the project. In 1992, Congress enacted the Central Val-
ley Project Improvement Act (CVPIA), 34 U.S.C. §§ 3401 et seq.
The purposes of the CVPIA included protecting and restoring fish
and wildlife habitat. It specifically required the Bureau to use
800,000 acre-feet of CVP yield annually to accomplish this ob-
jective.
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The Stanislaus River is a tributary to the San Joaquin River,
which then flows into the Delta. Pursuant to the CVPIA require-
ments, in effect, New Melones releases were allowed to flow
down the San Joaquin River and into the Delta to meet these
environmental needs and were not delivered to the two water
districts in the quantities for which they had contracted. This
situation was discussed in some detail in State Water Resources
Board Cases, 39 Cal. Rptr. 3d 189 (Cal. Ct. App. 2006). The
plaintiff water districts brought this action in 1993. Initially, the
litigation was limited to issues concerning interference with vested
water rights and thus was lodged as a “takings” claim under the
Fifth Amendment to the U.S. Constitution. Later the pleadings
were amended to include contracts claims for failure to deliver
specific supplies in several years. After being transferred from the
federal district court, the case was heard by the U.S. Court of
Federal Claims, which dismissed the takings claim and concluded
that, although the contracts were breached, the contractual de-
fenses asserted were valid, and judgment was entered for the
United States. Stockton East Water District v. United States,
75 Fed. Cl. 321 (2007).

The appellate court agreed the contracts were breached in
certain years (1994, 1995, and 1999-2004), but rejected the gov-
ernment’s defenses. Stockton, 583 F.3d at 1369. The court of ap-
peals remanded the case on the issue of damages for the contract
violations. It offered no opinion on the validity or propriety of a
takings claim if it were pursued by the plaintiffs on remand.

The first government defense rejected “on this record” was
that “the contracts were entered into in light of federal reclamation
law and state permits, and any changes in law, even changes such
as the CVPIA made years after the contracts were entered into, are
incorporated as a matter of fundamental law into the contracts.”
Id. at 1369, 1357, respectively. The court had no problem re-
jecting the argument as it related to federal law since it would
constitute a “unilateral” act by one of the parties to a contract. Id.
at 1358. As to changes in state law, the issue was not the same
since the state was not a party to the contracts. The opinion
recognized that the original CVP legislation made the United
States subject to state water rights laws. The court, however,
noted that the Bureau had obtained water right permits from the
State Board in 1973 before the contracts were executed. SWRCB,
Decision 1422 (Apr. 4, 1973). Although the State Board issued
subsequent changes to the Bureau’s water right permits, the court
concluded that the government did not establish the “critical con-
nection between the state law mandates, whatever they were, and
the management practices of [the Bureau] that caused the short-
ages.” 583 F.3d at 1359. In sum, the government did not meet its
burden of proof.

The second defense rejected was that the shortages were ex-
cused under specific contract provisions that excused performance
when shortages were caused by drought or other causes beyond
the control of the United States. The circuit court acknowledged
that 1994 and 1995 were very dry and excused performance under
the shortage provision. However, as to 1999-2004, the court did
not make a similar finding. As to these years, again, the circuit
court held that the government had failed to meet its burden. It
held that the trial court made no explicit findings and the govern-
ment has “offered no persuasive explanation for the absence of
proof of its defense.” Id. at 1364.

Finally, both the trial court and the court of appeals rejected
the government’s “sovereign acts” defense. The court of appeals
held that, even assuming the CVPIA implementation actions were
sovereign acts, the performance of the contracts was not im-

possible because the Bureau could have met the contract re-
quirements by taking water from CVP reservoirs other than New
Melones.

The total water not delivered is approximately a half million
acre-feet, so damages could be substantial. Many contracts exe-
cuted after the enactment of the CVPIA specifically deal with
deliveries that may be reduced due to CVPIA implementation, so
it cannot be predicted what the impact of this decision may be on
other contractors. Also, the fact that the government’s defenses in
this case were rejected in some instances due to its failure to meet
the burden of proof raises questions about the decision’s impact
in these other potential disputes.

AUGMENTATION OF WELL DEPLETIONS
(continued from page 1)

WAS made two arguments why the water court erred in
determining that, to prevent further injury to senior water rights,
the augmentation plan must replace depletions from pre-2003 well
pumping that continues to deplete stream flows. First, WAS ar-
gued that the water court lacked jurisdiction to order such re-
placements. Second, WAS argued that, assuming the water court
had jurisdiction to impose such a requirement, doing so was
inconsistent with the General Assembly’s intent as expressed in
Colo. Rev. Stat. § 37-92-305. The supreme court rejected both ar-
guments. 221 P.3d at 403.

On the jurisdictional issue, WAS argued that the notice by
publication procedure used in water right adjudications did not
confer personal jurisdiction over the well owner, and that personal
jurisdiction was necessary to require replacement of ongoing
stream depletions from pre-2003 well pumping. WAS further as-
serted that the statute did not allow use of the notice by publi-
cation provisions for water rights adjudications for a requirement
to replace depletions caused by pumping prior to the filing of the
augmentation plan application. In essence, WAS tried to articulate
a due process challenge to the requirement that the prospective
use of a well could be conditioned upon repaying a “debt” from
past use of the well, particularly if the current well owner had not
“incurred” that debt.

The supreme court rejected this argument, reasoning as fol-
lows. First, it stated that notice by publication provides the water
court with subject matter jurisdiction over all matters necessary to
resolve the application for water rights, change of water rights, or
plan for augmentation. Second, it stated that, in the context of
plans for augmentation, the water court cannot approve a plan if
senior vested rights will be injured by out-of-priority diversions
made by the water rights included in the plan, regardless of own-
ership of the rights. Third, it stated that terms and conditions de-
creed by the water court attach to the water right and follow it
regardless of who may subsequently own or exercise the water
right. Accordingly, since WAS had filed a plan for augmentation,
the water court had the duty to ensure that operation of the plan
did not cause injury to other vested water rights. Because replace-
ment of ongoing depletions from pre-2003 well pumping was
necessary to prevent injury, it was an issue necessary to resolution
of the WAS application, and because it was necessary to res-
olution to the application, the water court had jurisdiction to im-
pose that condition. Id. at 409.

The lynchpin to the court’s analysis is its conclusion that the
terms and conditions decreed by the water court attach to the
water right and follow it regardless of who owns or operates the
right. The court did not explain the basis for this conclusion other
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than to say that water rights are decreed to structures and points
of diversion; that records of water rights are kept by structure
name, rather than owner name; and that water rights “are not
recorded.” Id. (quoting Gardner v. State, 614 P.2d 357, 361 (Colo.
1980)). None of this, however, provides a rationale for the con-
clusion, and the court appeared to have forgotten that Colorado
water law has long required that the same formalities be observed
and complied with as in the conveyance of real estate, see Colo.
Rev. Stat. § 38-30-102, including recordation. 221 P.3d at 409.

The court next turned to WAS’ argument that the requirement
to replace ongoing depletions from pre-2003 well pumping was
inconsistent with the General Assembly’s intent as expressed in
Colo. Rev. Stat. § 37-92-305. WAS relied upon the provisions of
section 37-92-305(3), (5), and (8) for this claim, arguing that the
statute requires the water court to consider whether the “plan” will
injuriously affect senior water rights, and that could happen only
if the diversions authorized by the plan result in un-replaced
depletions. WAS asserted that ongoing depletions from past
pumping will occur regardless of whether the plan is approved,
and therefore will not result from the approval of the plan. WAS
concluded, therefore, that any injury from ongoing stream de-
pletions from pre-2003 well pumping was not the result of di-
versions authorized by the plan.

WAS also argued that the phrase “applicant’s use or proposed
use of water” in section 37-92-305(8)(a) limited the water court’s
consideration to depletions caused by the applicant’s pumping
occurring under an approved substitute water supply plan during
the time the application was pending and depletions that would
occur under the approved plan. W AS then argued that section
37-92-305(8)(c)’s requirement that the water court consider the
extent to which senior rights “would be deprived” of water showed
the General Assembly’s intent to limit replacement obligations to
depletions made after the filing of the augmentation plan appli-
cation. The supreme court was unmoved. 221 P.3d at 410-11.

In rejecting these arguments, the supreme court first looked
at the overall goals of the Water Right Determination and Ad-
ministration Act of 1969, Colo. Rev. Stat. §§ 37-92-101 et seq.
(1969 Act). The court stated that the 1969 Act integrated wells
into the priority system through the operation of plans for aug-
mentation that allow a water user to divert water out of priority,
but only if injury to senior water rights was prevented. It also
stated that an express purpose of the 1969 Act was to integrate the
appropriation, use, and administration of tributary groundwater
with the use of surface water in a manner that maximizes the
beneficial use of all of the waters of the state. The court said that
the statutory provisions governing plans for augmentation were
intended to promote maximum beneficial use, subject to the re-
quirement of protecting senior vested water rights. The court then
turned to WAS’ specific statutory arguments. 221 P.3d at 411-12.

In responding to WAS’ argument that the phrase “applicant’s
use or proposed use of water” limited the scope of water court’s
consideration, the court stated:

[U]se of the term “applicant” does not mean that the par-
ty currently applying for approval of the augmentation
plan is only responsible for injurious depletions it made
itself. Rather, the “applicant” is responsible for account-
ing for all injurious depletions made by water rights
covered by the plan. This is particularly clear in cases
such as this, where the entity applying for the plan repre-
sents a number of different water rights, as it is those
water rights, not the entity itself, that “use” the water by
making out-of-priority depletions.

. . . .
A better understanding of the phrase “use or proposed
use” is that the General Assembly chose to employ a
broad phrase to enable the water court to craft terms and
conditions aimed at protecting water rights from injury
without temporal limitation as to when the injurious
pumping occurred.

221 P.3d at 411.
The court went on to point out that Colo. Rev. Stat. § 37-92-

305(8)(c) requires that terms and conditions of augmentation
plans “shall require the replacement of out-of-priority depletions
that occur after any ground water diversions cease.” The court
stated that the expansive term “any” indicates the General Assem-
bly’s intent “that terms and conditions in the augmentation plan
must ensure replacement of out-of-priority depletions after all
depletions cease,” and had the General Assembly intended to limit
replacement obligations to a subset of depletions––that is, deple-
tions made after the filing of an augmentation plan application––it
would have used narrower language to describe the category of
depletions that the applicant must replace. The court concluded
that the General Assembly’s use of the word “any” had an “ex-
pansive meaning which would allow the water court to require a
replacement obligation for all injurious depletions without tem-
poral limitation.” By similar reasoning the court rejected the
balance of WAS’ statutory arguments. 221 P.3d at 411-12.

In summarizing its conclusions the court described the nub of
its concern:

To read section 37-92-305 as forbidding a water
court from requiring augmentation plan applicants to
provide replacement water for depletions made prior to
the filing of the application that have a continuing effect
on surface water conditions would enable certain well
owners to avoid replacing post-pumping depletions. . . .
For example . . . a well owner would be able to dissolve
its current plan for augmentation, thereby escaping an
obligation to continue to replace depletions pursuant to
the plan, and then form a new entity to act as the appli-
cant for a new plan for augmentation, resuming pumping
without having to replace the continuing injurious de-
pletions caused by pumping under the previous plan.
Given that groundwater depletions often lag surface water
conditions for years, a well owner could conceivably
continue to pump under a new plan for augmentation
while avoiding replacement obligations for pumping from
the same well under a previous plan for augmentation.
Such a result is contrary to the requirements of section
37-92-305 and the overall objective of the 1969 Act.

Id. at 413.
Noticeably absent from the court’s analysis was any discus-

sion of the groundwater regulations for Water Division No. 1 that
went into effect on March 15, 1974. See http://water.state.co.us/
pubs/Rule_reg/south.pdf. Under these regulations, wells were re-
quired to cease diversions within two years unless they were oper-
ated as alternate points of diversion to surface water rights or had
an approved plan for augmentation. The practice that developed
in Water Division No. 1 after the adoption of those regulations
was to require wells to replace ongoing stream depletions from
pumping that occurred on or after the effective date of the regula-
tions. This practice did not escape the attention of the General
Assembly.
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In 2009, prior to the supreme court’s decision in WAS, the
General Assembly adopted H.B. 09-1174, Ch. 69, 2009 Colo. Sess.
Laws 237-38 (codified at Colo. Rev. Stat. § 37-92-305(8)(b)),
which states:

As to decrees for plans for augmentation entered in wa-
ter division 1 on or after [August 5, 2009], the plan shall
not require the replacement of out-of-priority depletions
currently affecting the river caused by pumping that
occurred prior to March 15, 1974. In the case of an
amended plan for augmentation applied for pursuant to
this paragraph (b), the water judge may review all of the
terms and conditions of the plan.

Colo. Rev. Stat. § 37-92-305(8)(b). Thus, it is apparent that the
General Assembly does not completely agree with the supreme
court and has made clear that the full effect of the WAS decision
will not apply to future augmentation plans or amendment of ex-
isting augmentation plans in Water Division No. 1.

The supreme court addressed two other issues of note in the
WAS decision. The first was the WAS argument that depletions to
the South Platte caused by the operation of WAS wells in the Box
Elder Creek basin should be based on the assumption that Box
Elder Creek was not a live stream flowing to the South Platte. The
evidence established that, prior to groundwater pumping in the
Box Elder Creek basin, Box Elder Creek had become a perennial
stream flowing to the South Platte, and that the quantity of water
reaching the South Platte subsequently had been reduced by ground-
water pumping. Thus, the objectors argued that the quantity of
depletions to be replaced by the WAS wells in the Box Elder
Creek basin should be based on the assumption that Box Elder
Creek was a live stream to the South Platte. They asserted that any
other result would cause injury in the form of under-replacement
of depletions. The water court agreed, and on appeal the supreme
court affirmed the water court’s judgment. It did so on the grounds
that this term and condition was necessary to prevent injury. 221
P.3d at 415-16.

Second, the WAS wells had been allowed to operate during
2003-2005 under a substitute water supply plan approved by the
State Engineer pursuant to section 37-92-308(4). That statute,
enacted in 2002, see Simpson v. Bijou Irrigation Co., 69 P.3d. 50
(Colo. 2003), provides a means for interested parties to appeal to
the water court the decision of the State Engineer approving a
substitute water supply plan. Several parties had appealed the
State Engineer’s approval of the WAS substitute water supply
plans. The question on appeal was whether the water court’s re-
view of the State Engineer’s approval was de novo or record
review under the standards of Colorado’s Administrative Proce-
dure Act (CAPA).

In addressing this, the court first noted that the issue was
moot because the water court did not hear the substitute water
supply plan appeals prior to ruling on the augmentation plan.
Nevertheless, relying on the exception to the mootness doctrine
for issues that are capable of repetition yet likely to evade review,
the court decided to rule on the issue. The court stated that CAPA
applies to every agency of statewide territorial jurisdiction and
serves as a “gap filler” that applies to all agency action unless
CAPA conflicts with other more specific statutory provisions. The
court stated that the State Engineer’s approval or denial of a sub-
stitute water supply plan constituted agency action presumptively
governed by CAPA. 221 P.3d at 416-18. After reviewing the
provisions of section 37-92-308, the court concluded that judicial
review of substitute water supply plans approved pursuant to
subsection 308(4), such as WAS, were subject to the provisions

of CAPA notwithstanding the fact that subsections 308(3) and
(11) provided for de novo review by the water court for other
types of substitute water supply plans. The court based its con-
clusion on the rule of statutory construction that when the General
Assembly includes a provision in one section of the statute, but
excludes the same provision from another, it is presumed that
the omission was made purposefully. The court reasoned that
because the General Assembly had chosen to prescribe the ap-
plicable standard of review in subsections 37-92-308(3) and (11),
but did not include that standard in subsection (4), the General
Assembly intended there be different standards of review. Since
no standard was stated in subsection (4), CAPA applied. 221 P.3d
at 417-18.

The court’s opinion was not unanimous. The dissenting Jus-
tice would have overturned the water court’s requirement that the
plan of augmentation replace depletions resulting from pumping
that occurred prior to the augmentation plan application. The dis-
sent agreed that (1) the statutory scheme requires that out-of-
priority diversions by junior appropriators be permitted as long
as they will not injure senior priorities; (2) the water court may
condition a plan for augmentation on requirement to replace those
depletions that will occur after the well pumping ceases; and (3) the
water court may require the replacement of the depletions occur-
ring under the operation of a substitute water supply plan. The
dissent, however, differed regarding the discretion of the water
court to require replacement of ongoing depletions caused by
pumping prior to the filing of the application. It pointed out that
the statutory scheme did not contemplate or provide a mechanism
to permit pumping of groundwater without authorization, but did
contain specific methods to curtail such uses, including injunc-
tions and fines. See Colo. Rev. Stat. § 37-92-503. It pointed out
that orders of this type are directed toward individuals and are
permissible only in actions of a limited type that involve a con-
siderably more stringent process, including different standards of
notice and proof. Justice Coats, in dissent, argued that the dis-
tinction between an action to either enjoin or penalize unlawful
pumping, on the one hand, and an application for permission to
divert out of priority, on the other, is not simply technical, and
asserted that the majority had engaged in a legal fiction to avoid
the fundamental requirements of due process that must be satisfied
before depriving someone of a property right. 221 P.3d at 422.
The dissent then pointedly stated:

Aside from its affinity to the ancient practice of holding
inanimate objects liable and subjecting them to forfeiture
as punishment for causing accidental injuries, this hyper-
technical fiction offers no legislative rationale for condi-
tioning permission for out-of-priority diversions through
a particular well or structure on that structure’s “person-
al” history. It remains unclear to me whether this logic
will now require applicants for water rights of all kinds
to either discover and successfully defend the histories
of the physical structures they intend to use or be re-
quired to pay off any “debt” to the stream found due and
owing by such structures.

Id.
The dissent then argued that the majority had conflated the

purpose of augmentation, which is to offset any adverse effects
of out-of-priority diversion that would otherwise impact senior
appropriators, with its own “not entirely clear or consistent, notion
of equity.” Id. It pointed out that the water court’s order required
the applicants to provide replacement water for their proposed
diversions, which would “leave senior appropriators in the same
position as if the applicants proposed no further out-of-priority
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diversions or augmentation plan at all . . . [and] also requires them
to replace water diverted years earlier, which will actually increase
the availability of water for, and enhance the position of, senior
appropriators.” Id. The dissenting Justice would have ruled that
the applicable statutes did not permit the water court to condition
approval of WAS’ augmentation plan on the replacement water
for depletions from pumping that occurred before the plan was
ever applied for, regardless of whether those past depletions
continue to affect the river.

ARIZONA
(Margaret R. Gallogly, Reporter)

ARIZONA STAKEHOLDERS ADDRESS LONG-TERM
WATER NEEDS

Two separate Arizona stakeholder groups are examining long-
term water needs facing the state and possible means of addressing
those needs.

Project ADD Water. The Central Arizona Project (CAP) is
exploring the possibility of increasing water deliveries into central
Arizona through its Project Acquisition, Development and Deliv-
ery of Water Program (Project ADD Water). This stakeholder
process is managed by the CAP staff and has been ongoing for
over two years. At the stakeholder meeting on January 5, 2010,
the stakeholders considered and accepted a “Summary of Emerg-
ing Consensus and Remaining Issues” (Summary) prepared by
CAP staff, reflecting the extensive work completed by the stake-
holders. Summary is available at http://www.projectaddwater.com
(go to Meetings; then Stakeholder Meetings; then Step 4, Sum-
mary of Emerging Consensus). The Summary was presented to the
CAP board of directors at a workshop held on January 21, 2010,
providing an opportunity for the entire CAP board to review and
ask questions about the Summary and learn more about Project
ADD Water. Among the numerous subjects raised by the CAP
board and discussed at the workshop, several stand out: (1) the
possibility that ad valorum taxes would fund a portion of Project
ADD Water; (2) the need for a wheeling agreement with the U.S.
Bureau of Reclamation; (3) the prohibition on “remarketers” be-
coming Project ADD Water contractors; and (4) the need for “Just
Water,” a program proposed to address the needs for water in
rural Arizona. At its next board meeting scheduled for March 4,
2010, the CAP board will consider whether it intends to continue
the stakeholder process and potentially take on the responsibilities
that Project ADD Water would place on the CAP.

Project ADD Water reflects an understanding by central Ar-
izona water users that increasing sustainable water supplies is
critical to the area. Concerns about projected population growth,
the impact of climate change on Colorado River and in-state river
supplies, the low priority of CAP supplies, and state restrictions
on the use of groundwater have brought stakeholders from varied
interest groups together to work on Project ADD Water. Although
central Arizona has very good water supplies at this time, the Pro-
ject ADD Water stakeholders are attempting to anticipate addi-
tional water needs that will arise in the next 20 to 30 years. Stake-
holders interested in the process have devoted hundreds of hours
of work towards reaching consensus on the structure of Project
ADD Water.

CAP is an Arizona political subdivision with jurisdiction in
Maricopa, Pinal, and Pima Counties. These counties contain the

major metropolitan areas of the state, along with large farming
operations. CAP is currently responsible for delivering approxi-
mately 1.5 million acre-feet of Colorado River water into Mari-
copa, Pinal, and Pima Counties through the CAP Canal for munic-
ipal, industrial, and farming purposes. Implementation of Project
ADD Water would increase the CAP’s responsibilities by requir-
ing CAP to acquire up to 300,000–400,000 acre-feet of additional
water for delivery to customers within its three-county jurisdic-
tion, and would entail increasing the capacity of the CAP Canal.
CAP seems the logical entity to take on this additional responsi-
bility because of its role as operator of the CAP Canal, which is
the likely means of delivering the additional water. As noted
above, the CAP board will face a critical decision point in March
2010 as to whether or not the board is willing to continue Project
ADD Water.

Blue Ribbon Panel on Water Sustainability. Another stake-
holder effort pertaining to water is the governor’s Blue Ribbon
Panel on Water Sustainability (WS Panel), which met for the first
time on January 8, 2010. See Press Release (Aug. 28, 2009),
available at http://www.azwater.gov. This WS Panel is headed by
Herb Guenther, Director, Arizona Department of Water Resources;
Ben Grumbles, Director, Arizona Department of Environmental
Quality; and Kris Mayes, Commissioner, Arizona Corporation
Commission, which has jurisdiction over the regulation of private
water and sewer companies. The WS Panel consists of some 40
members, representing government, tribal, and private interests.
The WS Panel intends to focus on increasing the use of reclaimed
and recycled water in Arizona, creating incentives for conserva-
tion, reducing energy needs for water production, distribution, and
treatment, and reducing water needs for energy production and
transmission. Because the WS Panel has just been formed, it is not
possible to predict an outcome at present. The goals and timetable
of this group, however, are ambitious. They expect to develop
white papers and conceptual resolutions on issues by July 2010,
with a final report issued in November 2010. The November re-
port is to identify recommendations for policy, rules, and pro-
posed legislation, if necessary. As with Project ADD Water, the
WS Panel is considering recommendations that will affect Ari-
zona’s water future two to three decades from now.

Comparison. It is interesting to compare Project ADD Water
to the WS Panel. Rather than looking at new sources of water to
bring into the state, the WS Panel’s objectives pertain to utilizing
and conserving current supplies more effectively. The WS Panel
has statewide implications, while Project ADD Water is focused
only on CAP’s three-county district, albeit the most-populous areas
of the state. Given the deadlines stated by the WS Panel, the re-
sulting product will likely be less definite and detailed than the
outcome of Project ADD Water. Finally, Project ADD Water is
fairly close to its implementation phase––the CAP board will de-
cide shortly whether or not it wishes to accept the increased re-
sponsibility of Project ADD Water. If it does so, then one entity
will be in charge of Project ADD Water, although it will certainly
be a cooperative venture between the CAP and its ADD Water
customers. In comparison, the WS Panel’s recommendations will
need to be implemented by water providers and agencies through-
out the state. Thus, Project ADD Water and the WS Panel are two
quite different approaches to addressing the long-term water needs
of the state.
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COLORADO
(William A. Paddock, Reporter)

COLORADO SUPREM E COURT AGAIN ADDRESSES “ANTI-
SPECULATION”  LIM ITATION ON M UNICIPAL WATER
SUPPLIERS’ ABILITY TO APPROPRIATE WATER FOR
FUTURE NEEDS

Pagosa Area Water and Sanitation District v. Trout Unlim-
ited, 219 P.3d 774 (Colo. 2009) (Pagosa II), is the appeal after
remand of Pagosa Area Water and Sanitation District v. Trout
Unlimited, 170 P.3d 307 (Colo. 2007) (Pagosa I), in which the
Colorado Supreme Court overturned a conditional water rights
decree in favor of the Pagosa Area Water and Sanitation District
and San Juan Water Conservancy District (Districts) on the grounds
that the decree violated Colorado’s anti-speculation doctrine and
the requirements of Colo. Rev. Stat. § 37-92-305(9)(b).

In remanding the original application, the supreme court held
that a governmental water supply agency has the burden of dem-
onstrating three elements concerning its intent to make a non-
speculative conditional appropriation of unappropriated water:
(1) a reasonable water supply planning period; (2) substantiated
population projections based on a normal rate of growth for that
period; and (3) the amount of available unappropriated water rea-
sonably necessary to serve that population for the planning period,
above its current water supply. In addition, a governmental water
supply agency must show that it “can and will” put the condi-
tionally appropriated water to beneficial use within a reasonable
period of time. Pagosa I, 170 P.3d at 313.

The original decree overturned by the supreme court had
awarded the Districts a conditional water storage right for 29,000
acre-feet for Dry Gulch Reservoir, along with the right to fill and
refill the reservoir continuously to achieve a total annual amount
of stored water of 64,000 acre-feet, along with the right to reuse
the stored water. The diversion rate for filling the reservoir was
100 c.f.s. The decree also confirmed for the Districts a direct flow
diversion rate of 80 c.f.s. independent of the water storage right.
The planning period used by the Districts to establish the need for
and use of these conditional water rights was nearly 100 years. Id.
at 318.

On remand, the Districts elected not to present additional evi-
dence in support of their claimed conditional appropriations, as-
serting instead that the existing record was adequate for the court
to resolve the issues on remand. The Districts tendered to the
water court a new proposed decree, based upon a 70-year plan-
ning period, that sought: (1) a conditional storage right in the
amount of 29,000 acre-feet per year for the off-channel Dry Gulch
Reservoir; (2) a direct diversion flow right of 100 c.f.s. from the
San Juan River at the Dry Gulch Pumping Station, and inflow
from Dry Gulch into storage at the Dry Gulch Reservoir; and (3) a
separate direct diversion flow right from the San Juan River of
50 c.f.s. for use anywhere in the Districts’ water supply system.
Pagosa II, 219 P.3d at 778.

The water court accepted most, but not all, of the Districts’
proposed remand decree provisions, and awarded: (1) a condi-
tional storage right in the amount of 19,000 acre-feet, in addition
to the 6,300 acre-feet existing decree, with the right to fill and
refill the reservoir continuously in order to accumulate a total
annual storage volume of 25,300 acre-feet in Dry Gulch Reser-
voir; (2) a direct flow diversion right for 100 c.f.s. from the San

Juan River at the Dry Gulch Pumping Station, and inflow from
Dry Gulch into storage at the Dry Gulch Reservoir; and (3) a
separate direct flow diversion right from the San Juan River at the
Dry Gulch Pumping Station for 50 c.f.s to be used anywhere in
the Districts’ water supply system. The water court reduced the
Districts’ storage claim by 4,000 acre-feet. It approved a planning
period extending to 2055 instead of the Districts’ proposed plan-
ning period extending to 2075. The water court “also included
‘reality checks’ for review and possible adjustment of the con-
ditional decrees in future six-year diligence periods.” The “reality
checks” include evaluating

(1) actual population growth in the Districts and changes
in population growth trends to 2055; (2) actual per cap-
ita water usage and conservation effects on water usage
to 2055; (3) diversion rates necessary to meet the pro-
jected water use and storage demands in 2055, taking
into account any imposed federal bypass requirements;
and (4) any beneficial or adverse effects of climate change
on water system yields and the need for the claimed
storage.

219 P.3d at 778.
Trout Unlimited (TU) appealed the water court’s remand

decree, asserting: (1) that the Districts failed to establish on re-
mand from Pagosa I that the water amounts contained in the re-
mand decree are reasonably necessary to meet their reasonably
anticipated water supply needs, in addition to the Districts’ current
water supply, for a reasonable water supply planning period; and
(2) that the Districts’ water supply planning period should not ex-
tend beyond the year 2040. TU argued, in the alternative, that if
the 2055 planning period were justified, the water court erred in
failing to take additional evidence and make findings of fact under
the standards of Pagosa I. Id. at 778-79.

On appeal, the supreme court upheld the use of a 50-year
planning period, but again reversed the judgment of the water
court on the grounds that the evidence in the record was insuf-
ficient to support the amounts of conditional water rights in the
remand decree. The supreme court found that the record lacked
sufficient evidence to support:

(1) provision no. 11.1.6, which provides for water releases
to benefit hypothetical recreational in-channel rights, in-
stream flow rights decreed to the Colorado Water Con-
servation Board, and/or bypass flow requirements of
any federal permits obtained for development of the Dry
Gulch Reservoir; (2) provision no. 31, which provides
for a direct flow diversion right into Dry Gulch storage
of 100 cfs to account for the uncertainty of federal by-
pass flow requirements; (3) provision no. 43, which pro-
vides for a direct flow diversion right of 50 cfs into the
Districts’ water system for use anywhere in the Districts’
service area; and (4) provision no. 44, which provides
for a storage right of 25,300 acre-feet of water annually
in Dry Gulch Reservoir.

219 P.3d at 779.
The court began its analysis by restating that “[t]he essential

function of the water court in a conditional decree proceeding is
to determine the amount of available unappropriated water for
which the applicant has established a need, a future intent, the
ability to actually use, and, under the ‘can and will’ test, a sub-
stantial probability that its intended appropriation will reach fru-
ition. Id. at 777. It described the ultimate factual and legal issue
when a governmental agency seeks a conditional water rights as
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“how much water should be conditionally decreed to the applicant
above its currently available water supply.” Id. at 780. In such a
proceeding, the governmental entity has the burden of proof to
establish “(1) what is a reasonable water supply planning period;
(2) what are the substantiated population projections based on a
normal rate of growth for that period; and (3) what amount of avail-
able unappropriated water is reasonably necessary to serve the
reasonably anticipated needs of the governmental agency for the
planning period above its current water supply.” Id. In Pagosa I,
the court established

four non-exclusive considerations relevant to determin-
ing the amount of the conditional water right: (1) imple-
mentation of reasonable water conservation measures
during the planning period; (2) reasonably expected land
use mixes during the planning period; (3) reasonably
attainable per capita usage projections for indoor and
outdoor use based on the land use mixes during the plan-
ning period; and (4) the amount of consumptive use rea-
sonably necessary to serve the increased population.

219 P.3d at 780 (citing Pagosa I, 170 P.3d at 317-18).
Applying these principles in Pagosa II, the supreme court

rejected TU’s claim that a 40-year planning period was required.
The court found that the record contained sufficient evidence to
support the use of a 50-year planning period. In addition, the
supreme court looked beyond the record to justify its affirmance
of the 50-year planning period. TU’s expert had relied, in part,
upon the 2004 State Water Supply Initiative study conducted by
the Colorado Water Conservation Board, which study included
statewide population and water demand projections for the year
2030. The court pointed out that in 2005 the Colorado General
Assembly had formalized a statewide water supply planning pro-
cess incorporating and extending the State Water Supply Ini-
tiative, see Colorado Water for the 21st Century Act, Colo. Rev.
Stat. §§ 37-75-101 to -107, and that the Colorado Water Conser-
vation Board’s 2004 study had then been extended to the year
2050. 219 P.3d at 780-81. The court also noted that the 50-year
planning period approved by the water court on remand “corre-
sponds well” to the 2050 statewide planning process. The opinion
does not immediately make clear why the court felt the need to
look to a planning process that played no role in the underlying
litigation as support for its decision.

The supreme court next turned to the question of whether the
Districts had met their burden of proof on the claimed conditional
water rights, and found that the evidence was not sufficient to sup-
port the claims. The decree on remand authorized the use of the
conditional water rights for releases to benefit decreed recrea-
tional in-channel water rights, to benefit instream flows decreed
to the Colorado Water Conservation Board, and to meet possible
federal bypass flow requirements imposed as a condition of is-
suance of necessary federal permits. The supreme court quoted
testimony of the Districts’ engineer and concluded that the “evi-
dence demonstrates no basis for the instream flow and bypass
provisions of the remand decree.” Id. at 781. Likewise it found the
record to be “wholly devoid of evidence explaining the factual
circumstances justifying imposition of a bypass flow” and found
the claim to be simply conjecture. Id. In rejecting these claims the
supreme court pointed out that in Pagosa I:

[W]e observed that the Districts’ appropriation and use
of water amounts for recreational in-channel diversion
flow, instream flow, and/or bypass flow were too specu-
lative in nature to be included in the conditional decree.
On remand from Pagosa I, the Districts introduced no

new evidence to support such amounts, yet the remand
decree includes water amounts for these purposes in both
of the decreed direct flow diversions for the Dry Gulch
Pumping Station at the San Juan River and in the off-
channel storage right for the Dry Gulch Reservoir.

Id. at 783.
While not ruling out the possibility that evidence could be

presented to justify appropriations for such purposes, the supreme
court held that the Districts had not done so:

Instead, they have attempted to appropriate water quan-
tities they may not need within their service system in
order to obtain a priority over a potential City of Pagosa
Springs kayak course. Moreover, conjecturing that the
U.S. Forest Service might require bypass flows in addi-
tion to the existing adjudicated Colorado Water Con-
servation Board instream flow water right, the Districts
claim appropriation amounts they wish to divert and then
release back to the stream. The result is that the remand
decree contains substantial amounts of water for the two
Dry Gulch Pumping Plant direct flow diversion rights
and the Dry Gulch Reservoir storage right over and above
amounts that are otherwise justified to meet their reason-
ably anticipated water supply needs for the 2055 plan-
ning period.

Id. at 783-84.
The supreme court also found the evidence in the record

insufficient to support the 50 c.f.s. conditional water right decreed
for use anywhere in the Districts’ system in the future, including
in unspecified and undecreed future reservoirs. The court directed
that on remand, absent additional evidence, the decree must limit
this independent direct flow right to the amount of water reason-
ably necessary for the 2055 planning period to meet seasonal peak
demand and address potential outages that might impede Dry
Gulch Reservoir deliveries into the Districts’ water system. Id .
at 784.

The court next turned to the 100 c.f.s direct flow diversion
and the 25,300 acre-foot water storage right claims. Once again
it concluded that the record in the evidence fell short of what is
required to establish a nonspeculative appropriation of a condi-
tional water right. First the court pointed out that some portion of
these water rights may be intended to serve the speculative bypass
flow appropriations. It then focused on the lack of evidence of
what amount of available unappropriated water is reasonably nec-
essary to serve that population for the planning period, above the
Districts’ current water supply. The court found that the remand
decree did not address the projected land use mix of either the
City of Pagosa Springs or Archuleta County for the 2055 planning
period, observing that a significant percentage of the land in the
county is held by the United States or Indian Tribes, and that
affects per capita water usage in the longer term and, in turn, the
calculation of the reasonable amounts of water necessary for the
Districts in the 2055 planning period. Id. at 785-86.

In support of this determination, the court relied both on its
prior decisions and legislation addressing local government water
supply decision making in connection with permitting new devel-
opment. See Colo. Rev. Stat. §§ 29-20-301 to -306. The court ob-
served that the requirements of these statutes “complement and
parallel, in significant respects, the three elements and four con-
siderations we identified in Pagosa I as applicable to a govern-
mental water supply entity’s non-speculative conditional appro-
priation to meet its reasonably anticipated needs for a reasonable
water supply planning period.” 219 P.3d at 786.
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The supreme court remanded the case back to the water court
for further proceedings, and in so doing instructed:

[T]he Water Court should take additional evidence and
determine what amounts of water for storage and direct
flow diversions are necessary to meet the Districts’ rea-
sonably anticipated needs for the 2055 planning period
above the existing baseline water rights the Districts
currently hold. The remand decree does not contain a
finding regarding the amount of annual dry year yield
available from the Districts’ existing water rights. We
recognize that the Colorado Water Conservation Board
has only recently released its draft 2050 study of popu-
lation and its water demand projections for Archuleta
County. Yet, the newer study is the next iteration of the
2004 Statewide Water Supply Institute study Trout Un-
limited introduced into evidence at trial in this case. If
this study is introduced into evidence on remand from
our decision in this case, the Water Court has authority
to address its methodology and results, along with all
other evidence of population projections and water sup-
ply needs, in determining what conditional water rights
should be decreed to the Districts for the 2055 planning
period.

We agree that the “reality checks” the water court
has included in the remand decree  are appropriate
for upcoming diligence determinations. But the “reality
checks” are not a substitute for the Districts’ burden of
proving the need for the amounts of water they claim
should be conditionally decreed.

Id. at 788.
A number of governmental water supply entities filed an ami-

cus brief in this appeal arguing that they act in a legislative capac-
ity when they make appropriations of conditional waters, and that
the courts owe deference to those legislative determinations of the
amounts of water reasonably necessary for the suppliers’ future
use. In rejecting this argument the supreme court stated:

While the General Assembly has made an accommoda-
tion to governmental water suppliers by allowing their
conditional appropriations to be made and decreed for a
future reasonable water supply period in reasonably an-
ticipated amounts, it has assigned to the courts the respon-
sibility to conduct the necessary proceedings for these
determinations under a de novo standard of review,
pursuant to sections 37-92-302, -304, and -305, C.R.S.
(2009).

Id.
The court has repeatedly stated that it “defer[s] to the Water

Court’s findings of fact unless the evidence is wholly insufficient
to support those determinations,” applying what it calls a “highly
deferential standard that properly recognizes the water court’s
unique ability to evaluate the evidence and make factual deter-
minations in complex water allocation decisions.” Id. at 779 (em-
phasis added). Yet in Pagosa I and II the supreme court has ap-
plied a very exacting standard of appellate review to the water
court’s determination of the adequacy and accuracy of the water
supply planning of governmental entities that seems at variance
with its announced highly deferential standard of review. That
may be the result of the unique facts, or the lack of facts, in the
Pagosa cases. Nevertheless, the decision certainly has raised sub-
stantial concern among governmental water supply entities about
who is to make critical decisions needed to ensure adequate water
supplies for future generations.

The decision also raises considerable concerns as to whether
governmental water supply entities can ever successfully obtain
new conditional water rights decrees because the standard of proof
is amorphous at best; indeed the supreme court appears to have
recognized this problem and in Pagosa II looked beyond the
record to other studies and land use planning statutes to “flesh
out” these standards. But since the court did not expressly adopt
these studies and statutes, governmental water supply entities still
remain at sea over what they must do to meet this evolving stan-
dard. And, one cannot help wonder whether the type of searching
analysis dictated for governmental appropriations would also re-
quire the water court to examine, for example, whether a farmer
seeking to appropriate water must establish that the farming enter-
prise is economically justified.

MONTANA
(Holly J. Franz, Reporter)

M ONTANA SUPREM E COURT ADDRESSES CONSEQUENCES OF
ADM INISTRATIVE DELAY IN WATER PERM ITTING

The Montana Supreme Court reviewed administrative delay
issues in connection with the Department of Natural Resources
and Conservation’s (DNRC) water appropriation permitting pro-
cess in Bostwick Properties, Inc. v. Montana DNRC, 351 Mont. 26,
208 P.3d 868 (2009). That process, as outlined by the court, begins
with the filing of an application with DNRC. Mont. Code Ann.
§ 85-2-302. Once DNRC determines the application is correct and
complete, it provides public notice of the application and gives
other parties an opportunity to file objections. Id. §§ 85-2-307 &
-308. If DNRC determines that valid objections are filed, it holds
a contested case hearing. Id. § 85-2-309. [Editor’s note: Certain
of the statutes referenced in the reported case were amended in
2009.]

Under the pre-2009 law in effect at the time of DNRC’s ac-
tions, if no objections were filed, DNRC had 120 days from the
last date of publication of notice to either “grant, deny, or con-
dition” the application; if objections were filed or a contested case
hearing had been held, DNRC had 180 days from the last date of
publication of notice to “grant, deny, or condition” the applica-
tion. DNRC had discretion to extend these deadlines by 60 days.
Id. § 85-2-310(1) (prior to 2009 amendments).

DNRC cannot deny or modify a permit unless the applicant
is first granted an opportunity to be heard. Id. § 85-2-310(1). Un-
der the law in effect at the time, if no objection was filed, but
DNRC believed the application should be denied or approved in
a modified form or with terms, conditions, or limitations, DNRC
was required to prepare a statement of its opinion and its reasons
for the opinion. 208 P.3d 869. The statement of opinion must be
served upon the applicant and the applicant given 30 days to re-
quest a hearing. Id. The criteria for evaluating whether to issue,
deny, or condition a water use permit is set forth in Mont. Code
Ann. § 85-2-311.

Bostwick Properties, Inc., filed its water use permit applica-
tion on November 30, 2006. On February 13, 2007, Bostwick’s
application was determined correct and complete. Two objections
were filed after public notice, but both objections were subse-
quently withdrawn as part of a settlement with Bostwick. After the
objections were withdrawn, DNRC issued an application review
form and received additional information from Bostwick. By
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August 2007, more than 180 days had elapsed since the publi-
cation of the Bostwick application, but DNRC had taken no action
on it and had not extended the deadline. 208 P.3d at 871.

Bostwick filed for a writ of mandate in December 2007, argu-
ing that DNRC’s failure to comply with the statutory deadlines for
acting on an application mandated that DNRC must approve the
water permit. Prior to the scheduled show cause hearing on the
requested writ, DNRC issued a statement of opinion that the ap-
plication should be denied and moved to quash the motion for a
writ of mandate.

The district court issued the writ of mandate based upon
DNRC’s failure to act on Bostwick’s permit application within the
statutory time frames. The court concluded that if DNRC rules an
application is correct and complete and then fails to satisfy the
time deadlines, DNRC must grant the application. The district
court also ruled that DNRC may issue a statement of opinion only
if no objections are filed. Once DNRC determined Bostwick’s
application was correct and complete, the district court concluded
DNRC had 180 days to conduct a hearing on any objections; and
if the objections were resolved, DNRC was required as a matter
of law to issue the permit. Id. at 871-72.

On appeal, the Montana Supreme Court determined that the
district court erroneously issued the writ of mandate. As a thresh-
old matter, the court ruled the granting of the writ after DNRC
issued its statement of opinion was in error since a writ of man-
date cannot undo an action already taken. Id. at 873.

The supreme court also held the issuance of the writ errone-
ous due to the nature of DNRC’s review of permit applications. It
found that a writ of mandate is appropriate only if the action to be
taken is merely ministerial and does not involve the exercise of
discretion or judgment. DNRC was required to grant a permit only
if the Mont. Code Ann. § 85-2-311 criteria are proven by a pre-
ponderance of the evidence. The court found that the determi-
nation of whether an application satisfies the statutory criteria is
clearly a discretionary act. Until DNRC determined that an appli-
cant had satisfied the criteria, DNRC had no mandatory legal duty
to issue a water permit. 208 P.3d at 873-74.

The court determined that once an application is correct and
complete, DNRC has a clear legal duty to process the application
in accordance with the statutory time frames. If DNRC fails to do
so, it can be commanded to make a decision one way or another.
DNRC does not, however, have a clear legal duty to issue a permit
until the statutory criteria have been proven by a preponderance
of the evidence. The court remanded the application to DNRC and
granted Bostwick 30 days to request a hearing. Id. at 874.

The decision includes two concurring opinions and one dis-
senting opinion. Justice Nelson’s concurring opinion sympathized
with Bostwick and opined that DNRC is partially to blame for the
“unrealistic, confusing, and contradictory” permitting statutory
scheme due to the department’s “zeal to have the Legislature stat-
utorily overturn this Court’s decisions.” Id. In a separate con-
currence, Justice Rice described DNRC’s actions as “arbitrary, if
not outrageous,” but concurred that there was no clear duty to grant
a permit based on missed deadlines, particularly when the purpose
of the permitting statutes was to protect senior appropriators. Id.
Justice Warner, in a dissenting opinion, concluded that the ma-
jority opinion results in the statutory time limitations being ig-
nored and leaves Bostwick without any real remedy. Id.

EFFECT OF IRRIGATION DISTRICT EXPANSION ON SENIOR
WATER RIGHTS

In re Formation of East Bench Irrigation District, 350 Mont.
309, 207 P.3d 1097 (2009), involved the expansion of an irriga-
tion district. The East Bench Irrigation District (EBID), formed in
1957, receives water by contract from the Bureau of Reclama-
tion’s Clark Canyon reservoir. EBID recently negotiated a new
contract with the Bureau of Reclamation which allows only lands
within EBID’s boundaries to receive contract water. EBID then
filed this action to expand its boundaries.

Open A Ranch, Inc. (Open A), irrigates land downstream from
Clark Canyon and owns water rights senior to EBID. Open A was
challenging the renegotiated EBID contract in another action.
Open A filed a notice of appearance in the boundary expansion
case and moved to consolidate it with the pending contract con-
firmation action. 207 P.3d at 1100.

The parties filed cross motions for summary judgment. EBID
challenged Open A’s standing to object to the boundary expan-
sion, arguing Open A would not be injured or affected by the ex-
pansion. Open A argued EBID failed to satisfy the legal require-
ments to expand its boundary and that any decision to expand the
district boundaries necessarily involved a determination of existing
water rights, which is exclusively within the Water Court’s juris-
diction. The district court granted EBID’s summary judgment mo-
tion and issued an order expanding the EBID boundary. See In re
Formation of East Bench Irrigation District, 344 Mont. 184, 186
P.3d 1266 (Mont. 2008).

The Montana Supreme Court first considered Open A’s stand-
ing. Mont. Code Ann. § 85-7-1810 confers standing to object to
a petition to extend irrigation district boundaries to all “persons
whose rights may be affected by the proposed extension.” The
court found Open A, as an appropriator of a shared water supply
with EBID, did have standing to participate in the boundary ex-
pansion proceeding. 207 P.3d at 1101.

The supreme court next considered whether EBID satisfied
the legal requirements for expanding its boundary. Mont. Code
Ann. § 85-7-1808 allows an irrigation district to be expanded to
“include lands susceptible of irrigation by the works of the dis-
trict.” There appeared to be no dispute that the lands could physi-
cally be irrigated by the EBID irrigation works; however, Open A
argued the lands were not “susceptible of irrigation” because EBID
allegedly had no legal right to irrigate the lands. Reviewing the
plain language of the statute, the supreme court agreed with the
district court that the term “susceptible of irrigation” means land
that physically could receive irrigation water from EBID’s irriga-
tion works. 207 P.3d at 1102.

Open A also argued the district court’s decision to extend the
boundaries was a de facto adjudication of water rights. The su-
preme court rejected this argument, ruling that the boundary ex-
pansion decision did not determine whether EBID could legally
irrigate the land in question. The court emphasized that it was not
approving any change in use, or increase in use, and Open A may
still challenge EBID’s irrigation of the disputed lands in the Water
Court adjudication. Id. at 1103.

Finally, the supreme court determined Open A failed to es-
tablish a nexus between the boundary expansion action and the
contract confirmation action, and upheld the denial of Open A’s
motion to consolidate. In doing so, the supreme court again em-
phasized that neither the boundary expansion nor the contract
confirmation can be used as a vehicle to circumvent the authority
of the Water Court to adjudicate the water rights, to determine the
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availability of water for irrigation, or to consider the appropri-
ateness of any attempts to change the point of diversion or place
of use of the irrigation water. Id.

COURT ADDRESSES DOCTRINE OF EXHAUSTION OF
ADM INISTRATIVE REM EDIES IN PETITION FOR JUDICIAL
REVIEW  OF DENIAL OF CHANGE APPLICATION

In an unpublished decision, In re Change Application No.
41S-30013940 v. DNRC, No. DA 09-0009, 2009 W L 2942881
(Mont. Sept. 15, 2009), the Montana Supreme Court considered the
doctrine of exhaustion of administrative remedies in Department
of Natural Resources and Conservation (DNRC) proceedings.
T Lazy T Ranch, Inc., filed a change application with DNRC.
DNRC issued a proposal for decision recommending denial of the
change application. T Lazy T did not file exceptions to the pro-
posal, and DNRC entered a final order denying the application.

The proposal for decision stated, “Any party adversely af-
fected by this Proposal for Decision may file exceptions and a
supporting brief with the Hearing Examiner and request oral ar-
gument.” The final order contained a notice that a party who has
exhausted all administrative remedies is entitled to judicial review
and must file a petition for judicial review within 30 days after
service of the final order. Id. at *1.

T Lazy T filed a petition for judicial review of the final order.
DNRC moved to dismiss the petition, arguing T Lazy T failed to
exhaust its administrative remedies because it did not file ex-
ceptions to the proposal for decision, and therefore the district
court did not have jurisdiction.

Relying on the “may” in the notice in the proposal for deci-
sion, the district court found the notice provisions regarding the
availability of judicial review to be misleading since it did not
clearly state the filing of exceptions is a requirement for judicial
review. The district court remanded the case to DNRC with the
instruction to reopen the case and provide T Lazy T with 30 days
to file exceptions. Id.

On appeal, the supreme court sidestepped the question of
whether the failure to exhaust administrative remedies deprives a
district court of jurisdiction, and agreed that the notice in the
proposal for decision and the final order failed to clearly inform
T Lazy T that filing exceptions to the proposal for decision was
a prerequisite for judicial review. Id. at *2.

TEXAS
(Emily Willms Rogers, Reporter)

ENDANGERED SPECIES LITIGATION THREATENED AGAINST THE
STATE’S AGENCY CHARGED W ITH ISSUING WATER RIGHTS

On December 7, 2009, The Aransas Project, an environmen-
tal group whose focus is on water management of the Guadalupe
River basin and bays, filed with the Texas Commission on Envi-
ronmental Quality (TCEQ) a Notice of Intent to sue for violations
of section 9 of the Endangered Species Act. The notice alleges
illegal takes of whooping cranes at the Aransas National Wildlife
Refuge in Aransas County, Texas. The group claims that the TCEQ’s
administration of its water rights program constituted harm and
harassment during the 2008-2009 wintering season, and resulted
in “massive crane mortality.” The group alleges that the TCEQ,
through the issuance of water rights and the administration of
those rights, has reduced freshwater inflows into the San Antonio-

Aransas Bay complex to the extent that significant habitat modifi-
cation or degradation has occurred. According to the Notice of
Intent, high salinity levels in the bay complex caused a reduction
in the blue crab population, a major food source for the whooping
crane. The high salinity levels, according to The Aransas Project,
were the result of the water management practices of the TCEQ:
“Decisions by the regulators determine river flows and salinity
which affect the ability of the estuary ecosystems to produce the
food required by the cranes. As a result food sources are directly
and negatively impacted by the management and oversight of
water rights by the TCEQ officials.” Letter from James B. Black-
burn, Jr., to Chairman Bryan Shaw, Ph.D., Texas Commission on
Environmental Quality (Dec. 7, 2009), RE: Notice of Intent to Sue
for Violations of Section 9 of the Federal Endangered Species Act
for Illegal Takes of Whooping Cranes at Aransas National Wild-
life Refuge, Texas. Pursuant to the Endangered Species Act, 16
U.S.C. § 1540(g)(2), The Aransas Project must wait 60 days from
the date of its notice of intent before filing its citizen suit against
the TCEQ.

TEXAS SUPREM E COURT TAKES ACTION ON PETITIONS
FOR REVIEW  OF TW O CASES INVOLVING GROUNDW ATER
OW NERSHIP AND PERM ITTING

In September 2009, the Texas Supreme Court denied the City
of Del Rio’s petition for review of the San Antonio Court of Ap-
peals decision in City of Del Rio v. Clayton Sam Colt Hamilton
Trust, 269 S.W.3d 613 (Tex. App.––San Antonio 2008, pet. de-
nied), a case previously reported in Vol. XLI, No. 3 (2008) of this
Newsletter. The denial of the petition for review serves to keep as
law the court of appeals ruling that groundwater is the exclusive
property of the surface owners and is subject to sale as any other
type of property.

In January 2010, the Texas Supreme Court granted a petition
for review in Edwards Aquifer Authority v. Day, 274 S.W.3d 742
(Tex. App.––San Antonio 2008, pet. granted), with oral argu-
ments set for February 17, 2010. Whether or not groundwater is
a vested property right subject to constitutional takings claims is,
again, at the forefront of the issues before the court.

UTAH
(L. Ward Wagstaff, Reporter)

UTAH CLARIFIES PROCESS FOR INTERVENTION IN DE NOVO

REVIEW  OF ADM INISTRATIVE PROCEDURES

In Taylor-West Weber Water Improvement District v. Olds,
No. 20080504, 2009 WL 4909103 (Utah Dec. 22, 2009), the Utah
Supreme Court held that the Utah Rules of Civil Procedure, rather
than the Utah Administrative Procedure Act (UAPA), govern in-
tervention in de novo judicial review of an informal adjudicative
proceeding. The district court was reversed, and the issue was re-
manded.

Taylor-West Water Improvement District (TWW) filed an
application to divert water from an aquifer that supplies Roy City’s
municipal wells. Six months after the deadline for protests, Roy
City filed a protest against TWW’s application. Because the pro-
test was late, Roy City was not a party to the informal adjudicative
proceeding, even though the State Engineer considered the sub-
stance of the late protest. The State Engineer approved TWW’s
application but limited it to a period of 10 years. When TWW
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sought judicial review of the State Engineer’s conditional ap-
proval, Roy City sought to intervene pursuant to Rule 24 of the
Utah Rules of Civil Procedure. The district court denied the mo-
tion to intervene on grounds that Roy City had not exhausted its
administrative remedies and had no standing to participate in the
de novo review. 2009 WL 4909103, at *1.

On appeal, the Utah Supreme Court held that intervention in
the judicial review of informal adjudicative proceedings is gov-
erned by the Utah Rules of Civil Procedure. The court stated that
under the UAPA, the Utah Rules of Civil Procedure govern the
pleadings and procedure of a district court’s review of adminis-
trative actions. The UAPA statutes do not expressly address in-
tervention in de novo review, and therefore Rule 24 of the Utah
Rules of Civil Procedure governs intervention. The trial court
considered criteria not included in Rule 24 when it denied Roy
City’s motion to intervene, and had therefore erred.

Under the UAPA, a party seeking judicial review of an ad-
ministrative decision must exhaust its administrative remedies.
Roy City, however, was not the party seeking judicial review. The
court explained that Rule 24 does not include a requirement that
an intervenor exhaust its administrative remedies, or have stand-
ing, to initiate judicial review. 2009 WL 4909103, at *2.

The State Engineer and TWW argued that intervention by a
party that did not participate in the administrative proceeding un-
dermines the administrative process and the de novo review. The
court responded that the intervenor is limited by the requirements
of Rule 24 and by the court’s prior decisions regarding de novo
review. For example, if the original party dismisses the lawsuit,
the intervenor may be subject to dismissal unless it has indepen-
dent standing. Additionally, the court noted that an intervenor
cannot raise issues that have not been brought to the attention of
the agency during the administrative process.

Taylor-West Weber is unlikely to be the final word regarding
de novo review as the court seeks an equilibrium between de novo
review as review of an administrative action and de novo review
as a new and independent judicial action.

WYOMING
(David F. Palmerlee, Reporter)

WYOM ING SUPREM E COURT ADDRESSES EXTENT OF
DITCH RIGHTS

The Chamberlains owned certain water rights from LaPrele
Creek. The water had traditionally been carried to the Chamber-
lain property from LaPrele Creek through the Powell Number One
Ditch, which crosses property now owned by the Velasquezes. A
portion of the ditch failed, so the Chamberlains entered into a
written agreement (the Pipeline Agreement) with the Velasquezes’
predecessors in interest allowing the Chamberlains to lay a buried
water pipeline across the Velasquez property to carry LaPrele
Creek water. In January 2006, alleging that the pipeline leaked,
the Velasquezes destroyed two separate sections of the pipeline as
it crossed their property.

The first water law issue involved in the ensuing litigation,
Velasquez v. Chamberlain, 209 P.3d 888 (Wyo. 2009), was whether
the pipeline agreement was void, having failed to comply with
Wyoming’s statute regulating changes in means of conveyance.
Wyo. Stat. § 41-3-114. The court declined to address this issue,
holding that it had not been properly raised or argued by the
Velasquezes. 209 P.3d at 893.

The second water law issue was whether the pipeline agree-
ment was binding on the Velasquezes as successors in interest to
the previous landowner who entered into the agreement with the
Chamberlains.

The court cited earlier Wyoming precedent in determining
this issue:

The pipeline replaces a portion of the Powell Number
One Ditch, transporting the water appropriation of the
Chamberlains to their property. This function is critical
to our analysis because water rights encompass the right
to convey water. “If a person has a right to convey water
through a ditch, he owns an interest in that ditch or a
share of the ditch to the extent of the water right he is
entitled to convey through it.” Bard Ranch, Inc. v. Weber,
538 P.2d 24, 34 (Wyo. 1975). More simply, “the ditch
follows the right.” Rennard v. Vollmar, 977 P.2d 1277,
1280 (Wyo. 1999).

. . . .
[T]he ownership interest of the Chamberlains in the buried
water pipeline remains unaltered regardless of who owns
the property through which the pipeline runs. See Bard
Ranch, 538 P.2d at 34 (property cannot be conveyed in
derogation of rights of ditch owner). The only question
might be whether the adjustment of the water flow from
the Powell Number One Ditch to the pipeline in any way
alters the rights of the Chamberlains. Our precedent con-
vincingly answers this question in the negative.

209 P.3d at 894-95.
In Bard Ranch, a ditch had been relocated and lined, and the

owner of the servient property claimed ownership of the modified
ditch due to the alterations. Bard Ranch held that the rights of the
parties in the relocated ditch would be exactly the same as in the
original ditch. Therefore, the court in Velasquez concluded that the
pipeline agreement was a valid contract between neighboring
landowners to alter the course and method of water flowing from
LaPrele Creek to the Chamberlain property and that the Chamber-
lains maintained the same ownership interest in the buried water
pipeline as they had in the Powell Number One Ditch. 209 P.3d
at 895.

Although the court declined to address the question whether
the relocation of the means of conveyance was invalid for failure
to comply with the governing statute and regulations, it is hard to
conclude that the court would have abrogated the Chamberlains’s
property rights in the pipeline for failure to comply with the regu-
latory procedures. Id. at 892-93.

The amount of damages awarded the Chamberlains for repair
costs to the pipeline was remanded for reconsideration by the dis-
trict court based on the actual invoice submitted. Id. at 897.
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Tribute to Tim De Young

The water bar has lost a beloved colleague and friend. Tim De Young, a partner with
the Albuquerque firm of Modrall Sperling Roehl Harris & Sisk, PA, died in December
2009 from complications of brain cancer. Tim was known for his keen intellect, personal
integrity, musical and athletic gifts, friendship, and abiding love for his family. Also
remembered for his wonderful sense of humor and mischievous grin, Tim taught us the
potential for personal fulfillment by living life with joy and gusto. A veteran of the Peace
Corps and a prior career in academia, Tim practiced water and natural resources law for
two decades. Over the past several years he served as the New Mexico Reporter for the
RMMLF Water Law Newsletter. His dogged pursuit of excellence and professionalism
exemplified the highest ideals of the legal profession, and he lives in the fond and
colorful memories of the many whose lives he touched.

We are grateful for his years of service to the Foundation.
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IDAHO’S “CAMPS” SEEK TO RESOLVE
WATER USE AND MANAGEMENT ISSUES

(Linda B. Jones, Idaho Reporter)

Setting the Stage: A History of Litigating Water Disputes
The last newsletter report from Idaho detailed several judicial

decisions issued in 2008, following decades of litigation concern-
ing the use, and conjunctive management, of surface and ground
water in the Snake River Basin in Idaho. See Jeffrey C. Fereday,
“Idaho Decisions Address Ground Water-Surface Water Conflicts
in Snake River Basin,” Vol. XLI, No. 2 (2008) of this Newsletter.
The cases arose around water rights disputes described as “near-
epic,” with the decisions described as “far-reaching” in their last-
ing impact on how the Idaho Department of Water Resources
(IDWR) administers water rights in southeast Idaho. Indeed, since
1987, the state has been embroiled in the Snake River Basin Adju-
dication (SRBA), a nearly statewide adjudication of water rights,
itself the product of a litigation settlement. See Idaho Power Co.
v. Idaho, 104 Idaho 575, 661 P.2d 741 (1983), concerning the pri-
ority of water rights for hydropower at the Swan Falls hydropower
plant. See also “Framework for Final Resolution of Snake River
Water Rights Controversy” (Oct. 1, 1984), the Agreement (also
known as the Swan Falls Agreement) (Oct. 25, 1984), and the “Con-
tract to Implement Chapter 259, Sess. Laws, 1983.” See http://
www.idwr.idaho.gov. Each agreement was made by and between
Idaho Power Company and the State of Idaho, settling lawsuits
and calling for a general adjudication of water rights, among other
things. Following the settlement of the Swan Falls litigation, the
SRBA was commenced on November 19, 1987, by the Fifth Judi-
cial District Court of Idaho in response to a petition filed by the
IDWR at the direction of the 1985 Idaho Legislature. The SRBA
and controversies over water allocation, use, and management
have resulted in a myriad of lawsuits, both within and outside of
the SRBA process. See Jeffrey C. Fereday, “Idaho Decisions Ad-
dress Ground Water-Surface Water Conflicts in Snake River Ba-
sin,” Vol. XLI, No. 2 (2008) of this Newsletter.

The controversies in the Snake River Basin involved not just
Idaho Power’s hydroelectric water rights, but also included an
entanglement of water rights allocated over more than a century
of surface irrigation and over a half century of ground water
pumping for sprinkler irrigation and growing industrial and mu-
nicipal demands. Changes in water use and water users upstream
on the Snake River and in the Eastern Snake River Plain Aquifer
(ESPA) led to changes in water availability downstream in the
Snake River. These changes, and competing demands for surface
and ground water, raised concerns and sparked controversy and

continued on page 2

NEVADA SUPREME COURT
INVALIDATES SNWA APPLICATIONS
FOR FAILURE OF STATE ENGINEER

TO RULE BY DEADLINE
(Bret Birdsong, Nevada Reporter)

The Nevada Supreme Court has thrown a wrench into the
long-developing efforts of the Southern Nevada Water Authority
(SNWA) to obtain groundwater rights in east-central Nevada: wa-
ter it hopes to pipe to Las Vegas. In Great Basin Water Network
v. Taylor, 222 P.3d 665 (Nev. 2010), reh’g pending, the court
held that the State Engineer violated a statutory duty to decide
SNWA’s appropriation applications, filed in 1989, within one year
of the final date for filing protests. The 1989 permit applications,
some of which the State Engineer had granted in 2007, are now
remanded to the State Engineer to determine an appropriate rem-
edy, most likely either filing new applications or re-noticing the
1989 applications and reopening the protest period. Meanwhile,
the collateral uncertainty the decision visits upon more than 14,000
water rights (apart from SNWA’s applications) seems likely to be
resolved either through the pending rehearing or during the 2011
legislative session.

The Decision. SNWA’s applications at issue in Great Basin
Water Network were filed by predecessor Las Vegas Valley Water
Department and sought to appropriate groundwater from valleys
150 miles or more to the north of Las Vegas. The statutory notice
of the filing, in 1990, drew some 830 protests, but, given the long
pendency of the applications, other potential protestants sought
entry into the proceeding to protect their interests. These included
original protestants, who claimed that they did not receive proper
notice of the eventual hearing on the applications as a result of the
long delay, as well as would-be protestants, such as those who ac-
quired property after 1989 or who otherwise received no notice in
1989 (such as Utah residents of Snake Valley). In 2006, the State
Engineer refused their requests to reopen the protest period or re-
notice the applications and they sought judicial review. Id. at 668.

The precise issues addressed by the court in Great Basin
Water Network were whether the version of Nev. Rev. Stat.
§ 533.370 in effect in 1989 required the State Engineer to “ap-
prove or reject” SNWA’s applications within one year of the pro-
test period, and, if so, whether those applications fell within an
exemption enacted in 2003 for future and “pending” municipal
use applications. The 1989 version of Nev. Rev. Stat. § 533.370
required approval or denial of applications within a year unless
(1) the applicant and all protestants agreed in writing to a post-
ponement; or (2) there was an ongoing water study of the area or

continued on page 6
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IDAHO’S “CAMPS”
(continued from page 1)

debate about how water and water rights in the Snake River Basin
should be administered and allocated.

The Eastern Snake Plain Aquifer—A Textbook Example of
Conjunctive Administration of Surface and Ground Water

The Eastern Snake Plain Aquifer (ESPA) is a roughly 10,000-
square-mile aquifer that stretches across most of southern Idaho.
It connects to the Snake River at several places and ultimately
spills out of the walls of the deep Snake River Canyon in huge
springs known as “Thousand Springs,” located near Hagerman,
Idaho. Evolving practices in, and the often misunderstood in-
teraction of, surface diversions, flood control, flood irrigation,
switches to ground water pumping and sprinkler irrigation, con-
servation measures, diversification of the beneficial uses of water
both upstream and downstream of Thousand Springs, growth in
municipal and industrial uses, and extensive drought conditions
culminated in unanticipated alterations to incidental and inten-
tional aquifer recharge. Surface water users downstream of the
fertile Snake River Plain experienced reductions in availability of
water in the Snake River below Thousand Springs. Further, due
to the dependence on the Snake River and the ESPA by vast
numbers of water users with varying needs and uses, including
industries upon which the economy of the state depends, water
rights contests became heated, nearly leading to a return to water
“adjudication” with guns and shovels. Nowhere has the adjudi-
cation and administration of water rights been more contested than
in the ESPA, where senior water rights “calls” beginning in the
late 1990s threatened to curtail or cut off water to junior irriga-
tors, municipalities, and the growing dairy and food processing
industries. While the battles taking place in coffee shops and court
rooms are intriguing, the stuff of movies, the focus of this report
is not on the litigation, but on legislation: legislation that seeks to
help resolve the controversies in the ESPA and to establish a pro-
tocol to plan for and balance future water supplies and demands
in the ESPA and other aquifers of the state. The goal is to avoid
battles like those that have arisen over the ESPA.

An additional factor behind the subject legislation is conjunc-
tive management of surface and ground waters. As in most other
western states, Idaho applies the prior appropriation doctrine to
both surface and ground waters. As a practical matter, however,
surface and ground water appropriations have historically been
administered separately. The changes and pressures noted above
in the ESPA led to hydrological studies and the development of
computer models that have improved our understanding of the
physical connection of surface and ground water supplies in the
ESPA. While the understanding of the physical connection has
increased, the law and administrative practices have struggled to
keep up. In 1994, the state promulgated rules governing conjunc-
tive management, or administration, of ground and surface waters
having a common source of supply. Rules for Conjunctive Man-
agement of Surface and Ground Water Resources (the Rules),
Idaho Admin. Code (IDAPA) 37.03.11. The Rules were spurred
by the decision in Musser v. Higginson, 125 Idaho 392, 871 P.2d
809 (1994). In that case, the senior water rights holder’s source of
water was a spring discharge from the ESPA at a point on the
Snake River Canyon wall. The state supreme court held that the
IDWR had “a clear legal duty to distribute water” to the senior
rights holder. 871 P.2d at 812. But there were no junior spring or
surface water rights to curtail in order to fill the “calling” senior

spring water right, thus implying that the IDWR Director would
be required to curtail junior ground water rights withdrawing from
the ESPA if the curtailment would result in more water being
available to senior spring users. The Rules were challenged, but
upheld as constitutional, in American Falls Reservoir District No. 2
v. Idaho Department of Water Resources, 43 Idaho 862, 154 P.3d
433 (2007 reh’g denied).

The Rules establish a procedure by which senior water rights
holders may make a “delivery call” by petitioning the IDWR to
administer ground and surface rights in priority within an area of
“common ground water supply.” IDAPA 37.03.11.001. The Rules
establish a complex process, with extensive criteria for determin-
ing the nature and extent of water supply interconnection, evaluat-
ing the interplay between junior and senior water uses in the com-
mon source, and evaluating mitigation plans proposed to address
the senior water use’s call. Application of these Rules in the ESPA
provided fuel for disputes and the backdrop for controversy in-
herent in attempting to manage conjunctively surface and ground
water uses that had been administered separately for years. The
Rules are applicable statewide, IDAPA 37.03.11.005, but so far
the IDWR has designated only the ESPA as an area having a com-
mon ground and surface water supply.

While the Rules have been applied in discrete areas, the SRBA
court has adopted a “general provision” dealing with conjunctive
management that places water users basinwide on notice that they
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may be subject to delivery calls from senior right holders in a
separate, but connected, source. In re SRBA Case No. 39576, Mem-
orandum Decision and Order of Partial Decree, “Connected Sources
General Provision (Conjunctive Management),” Basinwide Issue
No. 5, at 51 (Feb. 27, 2002). This order concluded protracted liti-
gation among SRBA claimants concerning the manner in which
the SRBA decree would address conjunctive management. The
SRBA had been ongoing since 1987, and water rights disputes had
been prevalent in the ESPA well before that. In 1994, when the
Rules were adopted, the Interim Legislative Committee Report on
the SRBA observed that the need for conjunctive management of
ground water and surface water rights was one of the main reasons
for the commencement of the SRBA. Later, in A&B Irrigation
District v. Idaho Conservation League, 131 Idaho 411, 958 P.2d
568 (1998), the Idaho Supreme Court required the SRBA court to
determine “the ultimate source of the ground and surface water
rights being adjudicated” and to determine relative priority between
surface and ground water rights.” 958 P.2d at 579. The upshot
was SRBA Basinwide Issue No. 5, and the order establishing the
“general provision.”

As water rights are decreed in the SRBA, the IDWR has
incorporated the water rights into geographic water districts for
the purpose of administering ground and surface water rights un-
der the Rules. When a deliver call petition is filed, or if the IDWR
Director determines it necessary, the director will order junior
users to mitigate the injury to senior users. The District Water
Masters implement the orders issued by the director. The water
districts are the forum for developing mitigation plans and imposing
assessments on district water users to generate mitigation funds,
when the IDWR determines that junior water users must take
action to prevent or compensate for injury to senior water users.
For additional information about the history of water rights and
their management in Idaho, see Water Law Handbook (Givens
Pursley LLP Mar. 15, 2007).

The Idaho Comprehensive Aquifer Management Program
Amid all of the contests and controversy in the ESPA and the

SRBA, and with the hope of avoiding similar disputes and of
creating a protocol for resolving controversies elsewhere in the
state, the 2008 Idaho Legislature adopted House Bills 428 and
644. These pieces of legislation established the Statewide Com-
prehensive Aquifer Planning and Management Program. Idaho
Code §§ 42-1779 & 42-1780. The legislation authorized aqui-
fer characterization and planning efforts for 10 different basins/
aquifers in the state over the following 10 years.

The Aquifer Planning and Management Program was de-
signed to provide the Idaho Water Resource Board (the Board)
and the IDWR with the necessary information to develop plans for
managing ground and surface water resources into the future, in-
tegrating hydrologic realities with social needs. The program is
divided into two phases: (1) a technical component to characterize
the surface and ground water resources of each basin/aquifer (with
state-funded technical studies, facilitation services, hydrologic mon-
itoring, measurement, and comprehensive plan development) and
(2) a planning component that will integrate the technical knowl-
edge with an assessment of current and projected future water uses
and constraints. The end result of the long-range 50-year compre-

hensive aquifer management plan (CAMP) is to address supply
and demand issues, investigate mitigation strategies, and develop
processes and projects that will lead to sustainable water supplies
and optimum use of available water resources for each major aqui-
fer in the state.

The CAMPs are not developed in a vacuum, but are part of
the state’s overall State Water Plan. They are implemented with
the IDWR’s other authorities over water use and allocation, aqui-
fer recharge, surface water storage and flood protection, conser-
vation, environment and habitat protection, and other mandates.
Each CAMP’s focus is on an individual aquifer, with localized
information and planning for the aquifer within the overall State
Water Plan. The State Water Plan will incorporate the CAMPs as
they are finalized. See Idaho Code §§ 42-1734A et seq. The cur-
rent State Water Plan is available at http://www.idwr.idaho.gov/
waterboard/WaterPlanning/StateWaterPlanning/State_Planning.
htm.

The Eastern Snake Plain Aquifer CAMP—Successful in
Building Consensus in Planning

The ESPA CAMP was the first of such aquifer-wide planning
efforts, created in a process that actually began before the state-
wide CAMP program was legislatively established. The ESPA area
produces approximately 21% of all goods and services within the
state, resulting in an estimated value of $10 billion annually. Wa-
ter is the critical element for this productivity. Facing the conflicts
discussed above, it was imperative for the state to get a handle on
the facts and the issues and to resolve the conflicts. The ESPA
CAMP began with Concurrent Resolution 136 in 2006, when the
Idaho Legislature requested the Board to develop a comprehen-
sive management plan for the ESPA, to respond to the water right
contests and calls the IDWR was facing. The directed approach
was to be consensus based, not adjudicatory or adversarial. The
first step in the process was to conduct an extensive public in-
volvement effort to identify goals and multiple objectives, high-
light various management issues and alternatives, and identify
interim steps and ideas about aquifer management and mitigation
funding. The process was to build upon the previous Board efforts
to plan for the management of waters of the state, and to provide
the IDWR with additional programs to aid in managing water and
administering water rights.

After a series of meetings with stakeholders, the Board pre-
sented an ESPA Plan Framework (Framework) to the legislature
on February 14, 2007. The Framework recognized that supply and
demands for water in the ESPA were out of balance, making a
more deliberate and coordinated management of surface waters of
the Snake River together with ground waters of the ESPA a ne-
cessity. The Framework set forth the overarching goal and ob-
jectives adopted by the Board. See the CAMP program, and links
to various documents about CAMPs, available at http://www.
idwr.idaho .gov/waterboard /W aterP lanning /C A M P /ESPA/
default.htm.

The objectives identified for the ESPA CAMP included the
following: (1) to increase predictability for water users by man-
aging for reliable supply; (2) to create alternatives to administra-
tive curtailment; (3) to manage overall demand within the ESPA;
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(4) to increase recharge to the aquifer; and (5) to reduce with-
drawals from the aquifer. The goal of the ESPA CAMP is to “sus-
tain the economic viability and social and environmental health of
the Eastern Snake River Plain by adaptively managing a balance
between surface and ground water use and supplies.” See http://
www.indr.idaho.gov/waterboard/WaterPlanning/CAMP/ESPA/
default.htm. The CAMP process identified and considered op-
portunities for managing available water supply and addressed
current and future water demands for irrigated agriculture, aqua-
culture, industry, hydropower, municipalities, real estate develop-
ment, and domestic users, while protecting fish and wildlife, rec-
reation, and environmental values.

The development process involved an Advisory Committee
made up of a wide array of stakeholders, including interest group
representatives and agency participants, appointed by the Board
with the collaboration of the governor. Beginning in May 2007,
the Advisory Committee held monthly meetings, attended by Board
representatives, at which committee members voiced the interests
of his/her group, listened to the points of view of others, partici-
pated in open discussions of the issues raised, and engaged in a
cooperative problem-solving procedure to resolve differences.
The Advisory Committee generated and evaluated options to
address needs and reported back to constituent groups. Group dis-
cussions were led by independent and impartial facilitators. The
Advisory Committee and smaller group meetings were governed
by Operating Protocols, rules by which the meetings were con-
ducted. The Advisory Committee’s goal was to reach consensus
on the issues and to make recommendations to the Board regard-
ing a comprehensive management plan. The Operating Protocols
included mechanisms to ensure that all ideas were heard, all op-
tions were fairly considered, and consensus was reached. The
Operating Protocols also included mechanisms to resolve disputes
when consensus could not be reached.

Advisory Committee meetings were open to the public, with
periods for public comment. All draft plans, recommendations,
and information generated by the Advisory Committee were
posted on the Board’s website. See http://www.indr.idaho.gov/
waterboard/WaterPlanning/CAMP/ESPA/default.htm. The Ad-
visory Committee at times held public educational meetings to
solicit feedback on recommendations being developed. Meetings
also involved the media, and the committee at times issued press
releases or solicited input. However, when necessary, the Advi-
sory Committee could hold closed caucuses to avoid meetings
becoming platforms for lobbying and adversarial contests.

The Advisory Committee’s deliberations were supported by
the Eastern Snake Hydrologic Modeling Committee (Modeling
Committee), a committee comprised of expert modelers repre-
senting different stakeholder groups, and other technical experts.
The ESPA Groundwater Model was developed for IDWR for ad-
ministrative and planning purposes. The model is used to evaluate
the interaction between surface and ground water resources and
to quantify the relationship between ground water supplies, sur-
face water supplies, and spring flows. Without such a model, it
would have been difficult for the Advisory Committee or the
IDWR to assess the impacts of surface and ground water uses on
each other and on the interconnected system. Use and refinement
of the Model was critical to completion of the ESPA CAMP. The
Modeling Committee operates independently of the CAMP devel-
opment process due to the multiple driving factors behind im-
provements to the model. As part of the CAMP process, the Board,
through IDWR, coordinated with the Advisory Committee and the
Modeling Committee to make the model available to evaluate the
management alternatives developed by the CAMP process. The

ground water model and other modeling tools are subject to pe-
riodic review by the Modeling Committee. As the identified water
budget adjustment programs and projects under the ESPA CAMP
are implemented, additional water use measurements and moni-
toring and adjustments to the modeling program are anticipated.
This modeling example will be followed, based on and in con-
junction with technical hydrologic studies being done in other areas
of the state, to develop models specific to other aquifers going
through the CAMP process.

With input and recommendations from the Advisory Com-
mittee, the ultimate decision-making responsibility remained with
the Board. The Board adopted a draft ESPA CAMP on January 29,
2008, and it was presented as a progress report to the Legislative
Interim Committee on Natural Resources in 2008. The Board and
Advisory Committee worked the following year to complete the
ESPA CAMP and it was finally adopted by the Idaho Legislature
in January 2009 and was signed into law by Governor C.L. “Butch”
Otter on April 23, 2009.

The ESPA CAMP Implementation Road Bump: Funding
A long-term objective of the ESPA CAMP is to incrementally

achieve a net ESPA water budget change of 600 thousand acre-
feet annually (kaf). It is projected that this hydrologic goal can be
achieved by the year 2030 through implementation of a mix of
management actions, including: (1) ground water to surface water
conversions, (2) managed aquifer recharge, (3) demand reduction
through conservation and efficiency improvements, and (4) a pilot
weather modification (cloud seeding) program in the Upper Snake
River Basin. The ESPA CAMP sets forth actions that seek to sta-
bilize and improve spring flows, aquifer levels, and river flows
across the Eastern Snake River Plain. The plan approaches the
600 kaf target in phases. The Phase I (years 1-10) hydrologic tar-
get is a water budget change of between 200-300 kaf. The ESPA
CAMP, with descriptions of the planned projects, timelines,
and funding needs, is available at http://www.idwr.idaho.gov/
waterboard/WaterPlanning/CAMP/ESPA/default.htm.

With the adoption of the ESPA CAMP, the next step was for
the Board to establish an Implementation Committee to assist in
the implementation of the Plan. The Implementation Committee
is comprised of the interest groups that were represented in the
Advisory Committee and, in most cases, the representatives are
those who served on the Advisory Committee. The Implemen-
tation Committee is currently assisting the Board in prioritizing,
developing, implementing, and monitoring the management ac-
tions and projects set forth in the CAMP. Beginning in June 2009,
the Implementation Committee was tasked with adopting oper-
ating protocols, a work plan, and organizing working groups. Five
working groups were formed (for conversions, demand reduction,
funding, recharge, and weather modification), comprised of Im-
plementation Committee members and the Board’s staff members.
These working groups meet and make recommendations to the
full Implementation Committee about the projects in their work
area, with recommended action plans, mechanisms to accomplish
the action plans, and prioritization and funding needs for identi-
fied projects. The Implementation Committee is to develop annual
reports and brief the legislature on its progress.

Full implementation of Phase I (the first 10 years) is esti-
mated to cost between $70 and $100 million, or an estimated cost
of $7 to $10 million annually. See http://www.idwr.idaho.gov/
waterboard/WaterPlanning/CAMP/ESPA/default.htm. Funding
is to come from the ESPA water users and state, federal, and
other private sources. Appendix B of the ESPA CAMP sets forth
funding recommendations, including specific amounts to be con-
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tributed for Phase I by various water user groups, funds to be
appropriated by the state for Phase I, and possible federal and
grant funding sources. Water users and private implementation
partners are to secure 60% of the funding for a particular project,
with state funds to provide the remaining 40%. The funds are
to be used for the projects identified in the Plan, for which the
monies are collected or donated. Idaho Code § 42-1780. CAMP
funds cannot be used to mitigate water shortfalls in any particular
year. Plans and funding to mitigate yearly shortfalls are still han-
dled through the IDWR’s Rules, with implementation through the
local water district. The contributions to CAMP projects do not
provide mitigation credit to any individual or group. As the CAMP
is implemented and projects are constructed/developed, the hope
is to balance water supply and demand, so that the need for water
rights administration and mitigation becomes a thing of the past
except in extreme years.

The Board and the Implementation Committee, with input
from stakeholders, worked this past spring and during the 2010
Idaho Legislative Session to draft the Comprehensive Aquifer
Management Plan Funding Act. This bill would have established
a funding mechanism for ESPA CAMP projects with specific pro-
visions for how and upon whom fees would be assessed. As can
be expected, this effort became contentious, with some stake-
holders threatening to walk from the process. The bill was not
finalized or submitted to the legislature, but work on this funding
mechanism legislation continues. The 2010 Idaho Legislature did
establish a Secondary Aquifer Planning, Management and Imple-
mentation Fund, S. 1407, effective April 12, 2010, to consist of
moneys contributed by water users; water delivery entities or dis-
tricts; or contributions, gifts, or grants from any other source. See
Idaho Code § 42-1780(2). These non-state funds are to be used
for the purposes or project for which they were provided. So,
going forward, the Board and Implementation Committee will ap-
prove and prioritize ESPA projects and 60% funding will need to
be contributed from non-state sources, to match the 40% provided
by existing state funding.

The upshot is that there is no specific permanent funding
mechanism as yet for implementing the ESPA CAMP, but the
ESPA CAMP participants are still involved in discussing criteria
for selecting projects for 2010 that will receive 40% funding from
available state sources if the other 60% of the cost can be raised
from non-state sources. Projects are to be identified for funding by
June 1, 2010. Even if some stakeholders are not willing to con-
tribute to funding the projects identified, there is a commitment
among stakeholders to stay involved in the CAMP implementation
process and to work toward an acceptable long-term formula/
mechanism for funding future projects.

The goal in implementing this collaborative approach to wa-
ter management was to avoid escalation of conflict between water
users, litigation, the need for ground water use curtailment, limi-
tations on community growth, more expensive water for indus-
tries, increased power costs, and adverse impacts to the health of
the state economy. This long-term planning process indicated that
inaction would result in continued uncertainty and instability for
water users, increased vulnerability to changes in yearly supply,
and less water for the expansion of municipal, industrial, and com-
mercial uses. The adoption of the ESPA CAMP proved that di-
verse interests that depend on the aquifer, springs, and river can
work together to resolve issues and develop plans to achieve com-
mon goals. What remains to be seen, at this point, is whether they
can agree on a mechanism to fund implementation projects, criti-
cal to seeing the CAMP to fruition.

The Next CAMP: Northern Idaho Rathdrum Prairie Aquifer
With the completion and adoption of the ESPA CAMP, two

additional CAMP processes have been initiated and IDWR has
established a schedule for looking at other basins. The process is
slated to continue, statewide, through 2018. The CAMP process
for the Rathdrum Prairie (RP) aquifer in northern Idaho com-
menced in 2009 and is scheduled to be completed in 2012. The
RP CAMP Advisory Committee met initially on January 29, 2010,
and plans monthly meetings throughout 2010. This process was
given a head start by the Spokane Valley-Rathdrum Prairie (SVRP)
Hydrological Project that was initiated in 2003 to provide tech-
nical information needed to address issues of supply in the SVRP.
That project included the development of a water budget for
the aquifer system and an improved understanding of the bi-state
(Idaho-Washington) hydrologic system. The RP CAMP will build
from that study to undertake additional technical studies to refine
a water budget, look at optimal lake levels, and refine a ground
water model for the aquifer. The RP CAMP planning work will
include a study of future water demand, an evaluation of the im-
pacts of climate change on water supply, and an assessment of
proposed alternatives to meet future water demands. Here, the
impact of water use in Idaho on instream flow to and water use in
Washington, and how to coordinate with the State of Washington,
including under existing cooperative agreements, will be a com-
ponent. Additional information is available at http://www.idwr.
idaho.gov/waterboard/WaterPlanning/CAMP/RP_CAMP/Rathd
rumCAMP.htm.

CAMPing Commences in the Treasure Valley
The Advisory Committee for the Treasure Valley CAMP (TV

CAMP) was established in March 2010. The Treasure Valley
aquifer encompasses the area from the Lucky Peak Dam near
Boise to the Snake River, including Ada and Canyon Counties in
southwest Idaho. There are 32 members on this Committee, rep-
resenting a host of municipalities, counties, private interests,
and groups. This Advisory Committee held its first meeting on
April 26, 2010. The TV CAMP is also scheduled for completion
in 2012. Information about the TV CAMP is available at http://
www.idwr.idaho.gov/waterboard/WaterPlanning/CAMP/TV_C
AMP/TVdefault.htm.

Issues for the TV CAMP are very different from the ESPA
CAMP and the RP CAMP, as one might expect. Treasure Valley
is the state’s fastest-growing area and includes some of the state’s
largest cities: Boise, Nampa, Meridian, Caldwell, and Eagle. His-
torically, much of Treasure Valley contained irrigated agriculture.
Today, much of the farmland has been urbanized. In Treasure
Valley, recharge to the aquifer has been, historically, from canal
leakage, agricultural flood irrigation, and precipitation. This re-
charge is primarily to the shallow aquifer system in the valley,
which tends to be alluvial with relative close connections with
surface sources. See “Characterization of Ground W ater Flow
in the Lower Boise River Basin” (Idaho Water Resources Re-
search Institute 2004), available at http://www.idwr.idaho.gov/
WaterInformation/Publications/misc/tvhp/TVHP_Characterizat
ion_final.pdf. Recharge to the deeper aquifers, on the other hand,
is primarily from natural sources and is less plentiful than the
shallow recharge regime. The deeper aquifer is the source of most
of the area’s drinking water. As urban development in Treasure
Valley has expanded, turning agricultural land into subdivisions
and shopping malls, both natural and incidental ground water re-
charge has been reduced. And, even though drought conditions
have reduced spring runoff in some years, other years have ex-
perienced flooding.
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Explosive development of residential subdivisions in the Trea-
sure Valley has created concern about water use and availability.
With more and more domestic wells being added for housing
developments, much more water is being taken from the deeper
aquifer than is being replenished from recharge. Significant ground
water declines have occurred in southeast Boise and south of Lake
Lowell, with moderate ground water declines occurring between
Eagle, West Boise, and Kuna. See the prior studies, available at
http://www.idwr.idaho.gov/waterboard/WaterPlanning/CAMP/
TV_CAMP/TVdefault.htm. Under Idaho’s water laws, domestic
wells (for household use plus one-half acre of irrigation) are exempt
from water appropriations rules, being permitted by statute. Idaho
Code §§ 42-111 & 42-227. They are largely unregulated. While
each well has relatively small impact on the aquifer, the cumula-
tive numbers of unregulated domestic wells being added over
recent years create a significant impact on the deep aquifer. Sim-
ilar to the ESPA, Treasure Valley agriculture has changed from
flood irrigation to ground water pumping, and the crop types have
become more water intensive.

While water wars between ground and surface water users
have been raging in the ESPA for the past couple of decades,
disputes and concerns about the supply of water in Treasure Val-
ley have just begun to escalate. Industrial sources seeking to expand
water use have implemented individual water recharge systems,
and larger residential developments are faced with acquiring water
rights and/or developing their own water systems. Model simula-
tions indicate additional ground water declines; that approxima-
tely one million acre-feet of water is discharged annually from the
aquifer to the surface water system below Star, Idaho (which will
be impacted by additional ground water pumping above Star); and
that significant new urban development is proposed above Star in
the North Ada Foothills and southeast Ada County. See “Treasure
Valley Hydrologic Project Executive Summary” (Idaho Water
Resources Research Institute, IWRRI-2004-04 Feb. 2004), avail-
able at http://www.idwr.idaho.gov/WaterInformation/Publications/
misc/trhp/TVHP_Exec.Summary-final.pdf and other pre-CAMP
studies available on the TV CAMP website. Farther upstream of
Star, where much of the population is located, the only surface
water available for new appropriation occurs during the spring
run-off, and climate change has induced changes in run-off pat-
terns. Also, a significant amount of flow passes out of the Payette
Basin that could be utilized within the Boise Basin.

As with the Rathdrum Prairie process, the TV CAMP will
build from existing technical studies. The Treasure Valley Hydro-
logic Project provided technical information needed to address
issues of water supply in Treasure Valley. See http://www.idwr.
idaho.gov/WaterInformation/projects/tvhp-revised. That project
included a water budget for the aquifer system and an improved
understanding of the hydrologic system. Several other studies have
been funded by the state to provide technical background and
planning information to the TV CAMP Advisory Committee. These
studies include: (1) future water demands (completion date June
2010); (2) weather modification (completed, to be presented to
the Advisory Committee); (3) climate change (completion date
July 2010); (4) surface water storage (estimated completion date
February 2012); and (5) ground water recharge (completion date
March 2011). See the TV CAMP website, supra. The foregoing
studies are being conducted by independent contractors or state
and federal agencies. IDWR staff is also conducting localized hy-
drologic studies of North Ada County and East Ada/West Elmore
Counties, as well as a ground water modeling assessment. In addi-
tion, an independent contractor to the IDWR has prepared a docu-
ment called “Shaping the Future of the Treasure Valley Aquifer,

a Situation Assessment and Options for Moving Forward.” See
http://www.idwr.idaho.gov/waterboard/WaterPlanning/CAMP/
TV_CAMP/PDF/TVReportVer108.pdf. This report was released
on January 13, 2010, and was based on a series of face-to-face and
phone interviews with people interested in the long-term future
use and protection of the Treasure Valley Aquifer. More infor-
mation about ongoing and proposed studies is available at http://
www.idwr.idaho.gov/waterboard/WaterInformation/Projects.

The challenge for the TV CAMP Advisory Committee will
be to establish an initial plan and an ongoing and dynamic process
for addressing changes in land use and resulting water use, identi-
fying whether, where, and how aquifers and surface waters inter-
connect; addressing the growing numbers of unregulated domestic
wells; and addressing the continuing urbanization of the area above
Star and impacts on agricultural areas below Star. Increased water
storage and flood control will be a part as well. One goal will be
to reach consensus in the management of water use in Treasure
Valley without the litigation seen in, and the need for adminis-
trative calls experienced in, the ESPA. While the TV CAMP itself
might not directly result in or propose amendments to the way
domestic wells are permitted or managed in Idaho, which would
require amendments to the Idaho Code, or result in a determina-
tion that the surface and ground waters in Treasure Valley are
interconnected, subjecting them to conjunctive administration
under the Rules, stakeholders following the CAMP process and
anticipating the issues for the TV CAMP believe that develop-
ment of the TV CAMP may eventually lead to such changes in
law and practice.

Summary: Success in Planning, Challenges in Funding
The purpose of this report was to share the steps Idaho has

been and continues to take to address water supply and demand
issues through consensus building, comprehensive planning, rule-
making and legislation, instead of leaving the issues to litigation.
The ESPA CAMP was successful in bringing together diverse in-
terests and creating a plan out of controversy and conflict. The
issue facing the ESPA stakeholders now is to do the same in the
implementation and fundraising phases. The RP CAMP and TV
CAMP Advisory Committees learned from the ESPA process how
to study the issues and build consensus. Over the next few years,
we will see the RP and TV CAMPs developed and watch to see
whether the ESPA and other CAMPs will be supported by public
and private funding to implement the proposed projects. Over the
longer term, Idaho will see whether the CAMPs have been suc-
cessful in achieving their ultimate goal: to balance water supply
and demand statewide to result in sustainable water supplies
and optimum use of available water resources for all water users
and uses.

SNWA APPLICATIONS
(continued from page 1)

a pending court action. 222 P.3d at 669. Finding neither of these
exceptions applicable, the court considered whether the 1989 ap-
plications were “pending” within the meaning of the 2003 stat-
utory revision. Again, the court held they were not, limiting the
retroactivity of the municipal purpose exemption to applications
whose protest period had not been closed more than one year
before the statutory revision. In other words, the 2003 revision
applied only to those applications lawfully pending before the
State Engineer at the time. Id. at 672.
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The Implications. The implications of the decision are un-
certain but potentially far reaching. With respect to the particular
SNWA applications at issue, the court invalidated both State En-
gineer action that had been completed on some 1989 applications,
as well as still-in-process consideration of other applications. While
remanding to the district court to determine the exact remedy, the
court made clear that it considered inequitable either the denial
with prejudice of the applications, which would punish the appli-
cant for the sins of the State Engineer, or the granting of the appli-
cations, which would similarly punish the protestants. Rather, the
court directed the district court “to adjudicate the proper remedy,
namely whether SNWA is required to file new applications or
whether the State Engineer is required to re-notice or reopen the
protest period.” Id. In the end, it may be a distinction without much
of a difference; SNWA reportedly refiled its applications within
days (perhaps even hours) of the decision.

With respect to SNWA’s larger pipeline project, the decision
might be more problematic. Utah and Nevada had been negotia-
ting an interstate groundwater management agreement for Snake
Valley, in which some of SNWA’s applications are located. The
Lincoln County Conservation, Recreation, and Development
Act of 2004, Pub. L. No. 108-424, 118 Stat. 2403, requires such an
agreement to be in place before either state may permit an inter-
basin transfer, such as the pipeline to Las Vegas would entail. Al-
though the states had released a draft agreement in early January
2010, Utah Governor Gary R. Herbert suspended negotiations
later that month after the Great Basin Water Network decision.

Finally, although technically limited to SNWA’s 1989 appli-
cations, the Great Basin Water Network opinion raises the specter
that other water rights in Nevada may be implicated. According
to the Nevada Department of Conservation and Natural Resources,
during the period between 1947 and 2003 when the “one year”
rule interpreted by the court was in effect, as many as 14,500
water appropriation applications were decided more than a year
after the close of the protest period. It seems unlikely that the
court intended to unsettle expectations on that scale, and it has
an opportunity to clarify the scope of its ruling in a pending re-
hearing. If the court fails to do so, the legislature will likely ad-
dress the issue in its next regular session, even though it failed to
do so in the February 2010 Special Session despite the governor’s
request.

ARIZONA
(Margaret R. Gallogly, Reporter)

ARIZONA GOVERNOR SIGNS LEGISLATION CRITICAL TO
AGREEM ENT BETW EEN CITIES AND THE SALT RIVER PROJECT

On April 26, 2010, Arizona Governor Jan Brewer signed into
law a statute that is the first step in implementing an agreement
recently reached by the City of Prescott (Prescott), the Town of
Prescott Valley (Prescott Valley), and the Salt River Project (SRP).
Senate Bill (SB) 1445 amends Arizona law on the transportation
of groundwater. The successful negotiation by Prescott, Prescott
Valley, and SRP of the language of that amendment is encourag-
ing evidence that the three parties are willing to work together to
resolve their differences over groundwater pumping in the Big
Chino groundwater sub-basin.

The dispute over the pumping of B ig Chino groundwater
can be traced back to 1991, when the Arizona legislature adopted

statutes that generally restricted the transportation of groundwater
from one groundwater basin to another. This statute addressed
concerns of rural Arizona communities over so-called water farms.
One exception to the transportation statute allowed Prescott to
withdraw and transport up to 14,000 acre-feet of groundwater per
year from the Big Chino sub-basin if certain conditions were met.
Ariz. Rev. Stat. § 45-555.E. In 2004, Prescott and Prescott Val-
ley announced plans to construct a 30-mile pipeline to transport
groundwater from the Big Chino into their communities. The pro-
posed well field would be near the headwaters of the Upper Verde
River.

SRP claims senior water rights in the Verde River. It opposed
Prescott and Prescott Valley’s plans, asserting that the withdrawal
of groundwater would adversely affect the headwaters of the Up-
per Verde River. SRP utilizes Verde River water to serve its mem-
bers in the Phoenix metropolitan area.

In 2007, Prescott applied to the Arizona Department of Water
Resources (ADWR) for an amendment to Prescott’s designation
of assured water supply. Prescott asked that ADWR include, as
part of Prescott’s assured water supply, the volume of ground-
water that it could withdraw and transport based on Ariz. Rev.
Stat. § 45-555.E. ADWR issued a draft order in November 2008
that would have added 8,067 acre-feet per year of groundwater to
Prescott’s designation of assured water supply based on Big Chino
groundwater. Multiple parties appealed that decision, including
Prescott, which did not agree with the calculation of the amount
of groundwater pumping allowed under Ariz. Rev. Stat. § 45-555.E.
The appeals led to extensive administrative hearings. In November
2009, the Director of ADWR issued a final decision affirming the
original ADWR draft order, and confirming the right of Prescott
to pump 8,067 acre-feet of Big Chino groundwater supplies and
transport those supplies to Prescott. Several parties then appealed
the Director’s decision to the Maricopa County Superior Court.
The dispute over the designation order also caused several other
ancillary lawsuits between Prescott, Prescott Valley, and SRP. See
Vol. XLII, No. 1 (2009) of this Newsletter.

Instead of continuing with their multiple lawsuits, in February
2010, the parties reached an Agreement in Principle pertaining
to Big Chino groundwater pumping (February Agreement). The
February Agreement states that it creates a conceptual framework
for future actions by the parties as contemplated in the February
Agreement. Prescott, Prescott Valley and SRP agreed to work to-
gether in good faith to complete three actions: (1) the amendment
of Ariz. Rev. Stat. § 45-555.E to, among other things, quantify the
amount of water that may be withdrawn under that statute to 8,067
acre-feet––the amount approved by ADWR; (2) the mitigation by
Prescott and Prescott Valley of negative effects of their pumping
on the minimum flow of the Upper Verde River; and (3) the pre-
paration and implementation of a groundwater modeling and
monitoring plan for the Big Chino sub-basin, as contemplated in
two 2008 reports. In addition to these three objectives, Prescott
and Prescott Valley agreed to suspend two lawsuits pending against
SRP relating to the application of Arizona’s public records law to
SRP, and to dismiss those lawsuits if the legislature amending
Ariz. Rev. Stat. § 45-555.E were enacted by June 30, 2010. SRP
also agreed to suspend litigation pertaining to Prescott’s designa-
tion and to cease any financial support to other parties in lawsuits
pertaining to Prescott’s designation. In addition, the parties agreed
to cooperate and work in good faith to resolve and reach agree-
ment on several other issues, including creating water manage-
ment or replenishment programs and mechanisms of benefit to the
Big Chino sub-basin, and creation of a wild and scenic river des-
ignation for the Upper Verde River.
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SB 1445 accomplishes the first objective of the February
Agreement. It continues to allow the withdrawal and transpor-
tation of Big Chino sub-basin groundwater, but specifies that the
water may be transported to the Prescott Active Management Area
(Prescott AMA). The legislation reduces the amount of ground-
water that might be withdrawn from the Big Chino sub-basin
under Ariz. Rev. Stat. § 45-555.E from up to 14,000 acre-feet per
year to 8,067 acre-feet per year, with some increase possible de-
pending on deliveries made by Prescott to an Indian tribe served
by Prescott. Prescott is no longer specifically named as the entity
that can withdraw and transport Big Chino groundwater, but at
present Prescott is the only entity that can qualify under the stat-
ute’s conditions for withdrawal. The statute also makes clear that
Big Chino groundwater may be moved between the sub-basins
that exist in the Prescott AMA without the payment of damages.
Of benefit to Prescott Valley, SB 1445 also specifies that any
water transported into the Prescott AMA can be delivered to and
used by any city, town, or Indian tribe in the Prescott AMA. Un-
der that provision, Prescott Valley can receive Big Chino ground-
water that is pumped and transported by Prescott. Finally, the
legislation exempts Big Chino wells used under Ariz. Rev. Stat.
§ 45-555.E from ADWR well-spacing requirements.

The parties have been able to accomplish the first objective
of the February Agreement. However, the February Agreement
will require Prescott, Prescott Valley and SRP to continue working
together for years on Big Chino groundwater and Upper Verde
River issues. It remains to be seen whether the parties can suc-
cessfully negotiate the contentious issues that are likely to arise
when trying to balance the statutory right of Prescott to pump Big
Chino groundwater and SRP’s interest in the flow of the Upper
Verde River.

CALIFORNIA
(Ronald B. Robie, Reporter)

CALIFORNIA COURTS OF APPEAL ADDRESS WATER QUALITY
AND GROUNDW ATER ISSUES

Federal Power Act Preemption of State Water Quality
Regulation of Dams Reaffirmed

In an unusual decision, Karuk Tribe of Northern California
v. California Regional Water Quality Control Board, North Coast
Region, 183 Cal. App. 4th 330 (2010), the California Court of
Appeal, First Appellate District, rejected plaintiff tribe’s attempt
to force the state to issue water quality permits for dams subject
to the jurisdiction of the Federal Power Act (FPA). Id. at 335. The
appellate court concluded that the issue of preemption was still
controlled by the U.S. Supreme Court’s decisions in First Iowa
Hydro-Electric Cooperative v. FPC, 328 U.S. 152 (1946) (First
Iowa) and California v. FERC, 495 U.S. 490 (1990) (FERC).
Karuk Tribe, 183 Cal. App. 4th at 359. Plaintiffs had petitioned
the Regional Water Control Board (Board) to assert jurisdiction
over several hydroelectric dams on the Klamath River. They ar-
gued that U.S. Supreme Court decisions interpreting the Clean
Water Act, 33 U.S.C. §§ 1251–1387, subsequent to First Iowa and
FERC, now controlled. Karuk Tribe, 183 Cal. App. 4th at 350.

The plaintiffs based their argument on two decisions inter-
preting 33 U.S.C. § 1341, state certification provisions of section
401 of the Clean Water Act: S.D. Warren Co. v. Maine Board of
Environmental Protection, 547 U.S. 370 (2006) and PUD No. 1

of Jefferson County v. Washington Department of Ecology, 511
U.S. 700 (1994). Karuk Tribe, 183 Cal. App. 4th at 338. The Board
rejected the petition. Id. at 337. Plaintiffs then filed a writ of man-
date against the Board. Id. at 338. The trial court, Superior Court
of Sonoma County, initially held the Board “had not sufficiently
considered the relationship of the Clean Water Act enunciated
in these two decisions to federal authority under the FPA,” and
remanded the matter to the Board. Id. The Board correctly conclud-
ed that these newer cases gave the state substantial opportunity to
implement its water quality law, but “only in the context of federal
licensing procedures” under section 401 of the Clean Water Act.
Id. at 340. Finally, the trial court agreed with the Board and de-
nied the petition, but nevertheless granted attorney’s fees to the
plaintiffs under Code of Civil Procedure § 1021.5, the private
attorney general statute, on the odd basis that the remand was nec-
essary to obtain an adequate legal analysis of the Board’s position.
Karuk Tribe, 183 Cal. App. 4th at 341.

The court of appeal affirmed the trial court decision on the
merits but reversed the award of attorney’s fees. “[T]here was
neither genuine relief obtained by plaintiffs nor change by the
Board,” the appellate court wrote. Id. at 366. The petitioners’ po-
sition on fees “borders on the preposterous” concluded the court.
Id. The result in this case was unremarkable, but the extent to
which the plaintiffs went to get to a predictable result was re-
markable.

State Water Quality Standards for Sacramento and
San Joaquin River Basins Upheld

Under the Clean Water Act (CWA), 33 U.S.C. § 1251–1367,
the states must establish water quality standards for the waters
of the state. In California these are called water quality objectives
and incorporated in basin plans adopted by the State Water Re-
sources Control Board (Board) under the provisions of the Porter-
Cologne Water Quality Control Act, Cal. Water Code §§ 13000–
13002.

In San Joaquin River Exchange Contractors Water Authority
v. State Water Resources Control Board, 183 Cal. App. 4th 1110
(2010), discharge limits for salt and boron in Basin Plans were
upheld by the California Court of Appeal, Third Appellate Dis-
trict, against challenges that they violated both the federal and
state acts. Since regulation of point sources of pollution were
not sufficient, the Board adopted these limits under 33 U.S.C.
§ 1313(d), section 303(d) of the Clean Water Act, as the maxi-
mum amount of a pollutant that can be discharged or loaded into
the affected waters. San Juan River Exchange, 183 Cal. App. 4th
at 1115.

The plaintiffs are water districts directly affected by water
quality limitations in the Sacramento-San Joaquin Delta. Most
particularly, the limits on salt and boron would impact agricultural
drainage flows into the Delta from the south originating in the San
Joaquin River watershed. As the appellate court noted,

[S]alt and boron impairment in the Lower San Joaquin
River has occurred primarily from large-scale water de-
velopment coupled with extensive agricultural land use
and associated runoff (largely from western San Joaquin
Valley farmers) into the San Joaquin River watershed.
The large-scale development referred to is the federal
Central Valley Project. . . .

Id. at 1116.
The appellate court also upheld a dissolved oxygen amend-

ment in the Basin Plan and rejected challenges to the plan on
several procedural grounds, including compliance with the Cali-
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fornia Environmental Quality Act, Cal. Pub. Res. Code §§ 21000–
21006. San Joaquin River Exchange, at 1125–1134.

Note: The reporter was a coauthor of the reported opin-
ion.

Recent Groundwater Adjudication Case
The California Court of Appeal for the Sixth Appellate Dis-

trict recently decided California American Water v. City of Sea-
side, 183 Cal. App. 4th 471 (2010), involving implementation of
ground water management in an adjudicated basin on the Central
California coast, and the relative roles of the court and imple-
menting agencies.

The Monterey Peninsula Water Management District (Dis-
trict) was created by the Legislature in the drought year of 1977
to manage the water resources in California’s Monterey Peninsula
area, which suffers from continuing water shortages and ground-
water overdraft. Id. at 473. This case relates to the Seaside ground-
water basin, adjudicated by the superior court in 2007. Id. at 474.
Finding the basin in overdraft condition, the superior court created
a “physical solution” pursuant to California Constitution art. X,
§ 2, to provide coordinated management of the groundwater with
the objective of reducing the overdraft to the natural safe yield of
the basin. California American Water, 183 Cal. App. 4th at 474.
The trial court established the operating yield of the basin and
delineated the rights of the producing parties for succeeding years.
Id. at 474-75.

In the 2007 adjudication, the trial court rejected the District’s
request to be Watermaster for the basin, and instead created a
separate 13-member collaborative management group to serve as
Watermaster and “oversee the process and implement regulations
to ensure compliance with the physical solution.” Id. at 475.

California American W ater (Cal-Am) is an investor-owned
public utility that pumps groundwater from the basin for its cus-
tomers. Id. at 473-474. Also involved in the suit is Security Na-
tional Guaranty, Inc., a real estate developer (Developer) that owns
overlying lands, and pumps from the basin. Cal-Am and the De-
veloper take the same position in the litigation. The District is an
intervener. Id. at 474.

The controversy which gave rise to the current litigation be-
gan when Cal-Am and the Developer applied to the District for a
permit to pump from the basin to serve a new resort. The request
was also submitted to the Watermaster which determined that the
proposal was consistent with the 2007 decision. Id. at 477.

In February 2009, the District denied the application pending
environmental review under the California Environmental Quality
Act (CEQA), Cal. Pub. Resources Code §§ 21000–21006. 183 Cal.
App. 4th at 477. Cal-Am and the Developer then moved the court
to enforce or clarify the court’s 2007 decision. Id. The motion
alleged that the District, by revising pumping allocations, had
ignored the physical solution and disregarded the Watermaster’s
jurisdiction. Id. It requested the District’s action be invalidated.
The trial court granted the relief requested. Id. at 479.

The appellate court affirmed and concluded that the equitable
remedy of a physical solution includes the court’s discretion to
implement the physical solution. It rejected the District’s assertion
that somehow the trial court’s order violated the separation of
powers doctrine. Any restriction on the District’s jurisdiction was
proper. The appellate court acknowledged that “the District had
the authority to issue water distribution permits . . . [and] to ex-
amine other environmental effects of [Developer’s] proposal. Nev-
ertheless . . . the District’s power must not be used in a way that

conflicts with the provisions of the physical solution and thereby
disrupts the carefully established groundwater production rights
of the parties. . . .” Id. at 482.

COLORADO
(William A. Paddock, Reporter)

THE COLORADO GOVERNM ENTAL IM M UNITY ACT DOES NOT
BAR A DITCH OW NER’S ACTION AGAINST A MUNICIPALITY FOR
DECLARATORY, INJUNCTIVE, AND RESTORATIVE RELIEF TO
PROTECT A DITCH EASEM ENT

The Upper Platte and Beaver Canal flows through portions of
the City of Fort Morgan, Colorado. The city approved a multi-use
development adjacent to the canal in the city and established the
Riverside Commons General Improvement District (GID) to assist
in financing the infrastructure improvements for the development.
One such improvement was Canal Street, graded and paved by the
developer Seagull-Fort Morgan, L.L.C., and dedicated to the city.
Canal Street was built within the canal easement, and in Upper
Platte and Beaver Canal Co. v. Riverside Commons General Im-
provement District, No. 09CA0769, 2010 WL 1491635 (Colo. Ct.
App. Apr. 15, 2010 the Upper Platte and Beaver Canal Company
(Company) alleged that the construction of the street also lowered
and narrowed the north canal bank, thereby impairing the Com-
pany’s ability to access the ditch with maintenance equipment and
increasing the risk of overflow. The Company sued Seagull for
trespass, damages, and other relief. The Company also sued the
City of Fort Morgan and the GID seeking declaratory and injunc-
tive relief.

The city moved to dismiss the complaint against it and the
GID on the grounds that the Company’s claim could lie in tort and
was therefore barred by the Colorado Governmental Immunity
Act (CGIA), Colo. Rev. Stat. §§ 24-10-101 to -120. The trial court
denied the city’s motion to dismiss and the City exercised its stat-
utory right of interlocutory appeal. The court of appeals affirmed
the trial court’s denial of the motion to dismiss and remanded the
case for trial.

The court of appeals began its analysis of the applicable law
by examining the scope of immunity under the CGIA. It stated
that the CGIA bars claims that lie or could lie in tort, but that the
exact scope of the immunity is difficult to define because the
terms “tort” and “could lie in tort” are vague. Therefore, in cases
where the claims plea are not typical tort claims, the court is re-
quired to use a case-by-case approach based upon a close exam-
ination of the pleadings and undisputed facts. In that analysis, the
nature of the relief requested is not dispositive, but does help
disclose the nature of the injury and the duty alleged to have been
breached. Immunity exists when the breach arises out of a duty
recognized in tort law and when the relief requested seeks com-
pensation for the injury. 2010 WL 1491635, at *2.

The initial question examined by the court was whether
the CGIA bars all claims for declaratory relief and common law
injunctive relief. In Colorado Department of Transportation v.
Brown Group Retail, Inc., 182 P.3d 687, 690 (Colo. 2008), the
Colorado Supreme Court held that the CGIA barred a claim for a
declaration that a state agency was “responsible for a pro rata
share of past, present, and future costs” to remediate groundwater
contamination, as well as barring claims for contribution and un-
just enrichment, because the claims could succeed only upon a
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demonstration of the department’s liability for tortious conduct.
2010 WL 1491635, at *2 (quoting Brown Group, 182 P.3d at 691).
However, in CAMAS Colorado, Inc. v. Board of County Com-
missioners, 36 P.3d 135, 139 (Colo. Ct. App. 2001), a division of
the court of appeals held that claims for injunctive relief arising
from contract do not lie in tort for CGIA purposes. Thus, the Riv-
erside court concluded that Commons “equitable and declaratory
claims may be, but are not necessarily, barred by the CGIA.” 2010
WL 1491635, at *3.

The next step in the court’s analysis was the general scope of
the Company’s property rights in the easement. The city did not
dispute the existence of the Company’s easement for the canal, the
fact that the easement ran with the land, or the fact that the Com-
pany had the right to inspect, operate, and maintain the easement,
which right could not be abrogated by alteration or change to the
ditch. In addition, the court pointed out that ditch companies are
statutorily required to maintain the embankments of the ditch so
that the waters carried therein do not flood or damage the prem-
ises of others. The court also noted that the city, as the servient
land owner, cannot unreasonably interfere with the superior rights
of the easement owner. Id.

The court then pointed out that Colorado law specifical-
ly sanctions the use of declaratory relief in easement disputes.
Roaring Fork Club, L.P. v. St. Jude’s Co., 36 P.3d 1229, 1237-38
(Colo. 2001); City of Boulder v. Farmer’s Reservoir & Irrigation
Co., 214 P.3d 563, 566 (Colo. Ct. App. 2009). Thus, where the
servient owner has interfered with the dominant owner’s ease-
ment, injunctive relief is available. Where an easement has been
unilaterally altered, restorative relief is also available. The reason
for these forms of relief, as stated in Roaring Fork Club, is that
“damages are inadequate in many easement [disputes] because
land is unique and courts must seek to accommodate competing
uses” between the owners of the dominant and servient estates.
2010 WL 1491635, at *4.

The court also relied upon the Restatement (Third) of Prop-
erty: Servitudes § 8.3 (2000), to explains why easement cases of-
ten require noncompensatory relief:

(Comment b) Servitudes have traditionally enjoyed the
strong protection afforded property interests by specific
remedies designed to secure enjoyment of the intended
servitude rather than compensation designed to substi-
tute for its loss. . . . [T]heir value is often difficult to
monetize and impossible to replace without a change of
location; they are appropriately protected by property
rules rather than liability rules. . . .
For obstruction of an easement, damages and injunctions
requiring removal of the obstruction, restoration of the
easement, and prohibiting future obstruction are normal-
ly appropriate.

Id. On this basis the court concluded that under the law of prop-
erty, the Company could obtain declaratory, injunctive, and re-
storative relief with respect to its easement.

The court next turned to the application of these legal prin-
ciples to the facts of the case. It rejected the city’s contention that
the Company’s claims lie in tort and are barred by the CGIA. The
court reasoned that the Company’s claims for declaratory and
injunctive relief do not depend on the city’s liability for tortious
conduct, do not seek compensation for injury caused by breach of
such a duty, and do not derive from breach of a tort duty. The
court reasoned that an easement holder’s right to be free from

interference in the use and enjoyment of the easement does not
derive from the breach of a duty recognized in tort law. Id.

The court then distinguished the decision in Brown Group on
the basis that in that case the declaratory judgment claim had been
premised upon, and could succeed only upon, a demonstration of
the state agency’s liability for tortious conduct involving ground-
water contamination. Here the Company was seeking a declara-
tory judgment establishing the city’s present and future obliga-
tions as owner of the servient estate. The court pointed out that
only a declaratory judgment binding the current owner would ter-
minate all uncertainty and controversy over the Company’s ease-
ment rights. Id. The court went on to hold that the Company’s
claim for injunctive relief to prevent future interference with the
easements did not depend on the city’s liability for tortious con-
duct. Id. at *5. Instead, those claims also would lie against the city
because, as the owner of the servient estate, it has access to the
dominant estate. The court also observed that the noncompen-
satory nature of relief indicated that the CGIA did not bar the
claim. In this case, the Company’s rights, and preventing future
interference with its easements, were noncompensatory. “Such
relief––not money damages––would allow the Company to pro-
tect itself against liability from flooding if the ditch overflowed by
ensuring unimpaired access for ditch maintenance.” Id.

Finally, the court rejected the city’s argument that, under
Roaring Fork Club, equitable and declaratory relief are only
available before the easement has been altered, and only trespass
claims lie after the alteration. The court pointed out that there was
no language in Roaring Fork Club that supported such a limita-
tion and such an interpretation would be contrary to the Roaring
Fork Club’s disapproval of self-help as a remedy. Id. at *6. It
pointed out that “such a reading of Roaring Fork Club would also
allow the very acts that demand a remedy to preclude relief.” Id.
(citations omitted). The court held, therefore, that Roaring Fork
Club does not limit the principle of property law that injunctive
relief is available to the holder of an easement that has been uni-
laterally altered.

NEBRASKA
(Sandra B. Zellmer, Reporter)

JUDICIAL DECISIONS

Kansas Seeks Leave from U.S. Supreme Court to File Petition
Against Nebraska in Kansas v. Nebraska. On May 3, 2010, Kansas
sought leave of the U.S. Supreme Court to file a petition against
Nebraska once again in a seemingly never-ending dispute over the
Republican River. See Republican River Compact and Enforce-
ment Update, available at http://www.ksda.gov/interstate_water_
issues/content/142 (May 4, 2010) (follow the link: Full Text of
Kansas’ Pleading to U.S. Supreme Court). Kansas claims that Ne-
braska has used more than its share of water under the terms of the
1943 Republican River Compact, signed by the two states and Col-
orado, and that Nebraska should be held in contempt for violating
a subsequent settlement stipulation and decree. Kansas v. Nebras-
ka, 538 U.S. 720 (2003). Kansas is not seeking relief against Col-
orado in this petition.

Kansas claims that groundwater pumping along the river has
depleted the river’s flows and exceeded Nebraska’s decreed amount
by about 79,000 acre-feet in 2005 and 2006. In 2008, Kansas
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demanded over $70 million from Nebraska. According to Kansas,
this amount reflects Nebraska’s unjust enrichment from the eco-
nomic gains of not complying with the compact, plus Kansas’ le-
gal costs. In addition, Kansas claims that Nebraska should shut
down groundwater wells that irrigate approximately 43% of the
1.2 million acres in Nebraska’s portion of the river basin. Finally,
Kansas also requests that Nebraska be made subject to a court-
appointed “river master” to monitor and ensure Nebraska’s com-
pliance.

Non-binding arbitration concluded in 2009. Arbitrator Karl
Dreher recommended that Nebraska pay Kansas $10,000 in nom-
inal damages. See Arbitrator’s Final Decision, Kansas v. Nebras-
ka and Colorado (June 30, 2009), available at http://www.dnr.
state.ne.us/Legal/Rep_River_Final_Decision_62009.pdf. Among
his conclusions, Dreher stated that: “Kansas’s estimates of the total
direct economic impacts in 2005 and 2006 are not sufficiently
reliable to form an appropriate recommendation for awarding dam-
ages to Kansas.” Id. at 66, ¶ 33. Dreher also stated that:

Clearly Kansas incurred damages resulting from Ne-
braska’s overuse of water in 2005 and 2006 and those
damages may well be in the range of one to several
million dollars. However, until such time Kansas can
demonstrate with a preponderance of evidence that its
assumptions and methodology for estimating lost profits
and establishing damages is reasonably reliable (either
through independent peer review or with empirical data),
during subsequent arbitration or before the Court, only
an award of nominal damages should be made.

Id. at 67, ¶ 36.
Dreher also determined that the State of Nebraska and the

Republic River Natural Resources Districts (NRDs) “should make
further reductions in consumptive groundwater withdrawals beyond
what is required in the current IMPs [integrated management
plans], in addition to obtaining permanent, interruptible supply
contracts with surface water irrigators, to ensure compliance with
the Compact and FSS [final settlement stipulation] during pro-
longed dry-year conditions.” Id. at 69, ¶ 48.

Nebraska Supreme Court Hands Down Decision on Rights of
Junior Appropriators in Niobrara River. In re 2007 Administra-
tion of Appropriations of Waters of Niobrara River, 278 Neb. 137,
768 N.W.2d 420 (Neb. 2009) (Niobrara), involved a battle be-
tween junior appropriators with rights to use Niobrara River water
to irrigate crops and a senior appropriator with a right to use water
to generate hydropower. The dispute arose in the spring of 2007,
when Nebraska Public Power District (NPPD) claimed that the
Niobrara River lacked sufficient water to satisfy all appropriation
rights and, more specifically, that its senior water rights for a dam
near Spencer, Nebraska, downstream from the appropriators’ prop-
erties, were not being satisfied. NPPD asked the Department
of Natural Resources (DNR) to “call” the river on its behalf. On
May 1, 2007, DNR issued closing notices to about 400 junior ap-
propriators, directing them to cease their diversions for the benefit
of NPPD’s hydropower facility. See Vol. XLII, No. 2 (2009) of
this Newsletter.

As outlined in Niobrara, many of the junior appropriators
hold superior preference rights for agriculture pursuant to Nebras-
ka law, which elevates irrigation over hydropower. To exercise
the preference, the junior appropriator must pay just compensation
to the senior appropriator. If the parties cannot agree on compen-
sation for use of the water, the junior appropriator can commence
a condemnation proceeding in county court to determine compen-
sation. The award cannot be greater than the cost of replacing the

power that the power plant would have generated if it had retained
use of the water. Once a compensation agreement or condem-
nation award is issued, the DNR cannot order the junior (pre-
ferred) appropriators to cease diverting water for the period agreed
to by the parties or contained in the condemnation award. Neb.
Rev. Stat. §§ 76-701 to 76-726; Niobrara, 768 N.W.2d at 423.

In Niobrara, the Nebraska Supreme Court held that the junior
appropriators’ petition with the DNR to determine the validity of
NPPD’s senior appropriation rights did not become moot after the
junior appropriators obtained a condemnation award providing
them a 20-year superior preference over NPPD. Id. at 427. The
court also found that the election of remedies doctrine did not bar
the junior appropriators from petitioning the DNR to determine
the validity of NPPD’s appropriation rights after the junior appro-
priators obtained their award, because the condemnation pro-
ceeding was distinct and enforced separate rights. Id. at 427-28.
The case has been remanded to the DNR for further proceedings.
Id. at 428.

Junior Appropriators Appeal Dismissal of Due Process Claims.
In a related matter, Keating v. Nebraska Public Power District,
562 F.3d 923 (8th Cir. 2009), the junior appropriators on the
Niobrara River appealed the district court’s dismissal of their due
process claims against the DNR under 42 U.S.C. § 1983. In this
lawsuit, the appropriators alleged that state officials deprived them
of procedural due process by ordering them to cease diverting
water from the Niobrara basin without providing prior notice or
a hearing.

The Eighth Circuit reversed the district court and remanded
the case for further consideration. In May 2010, the district court
dismissed the junior appropriators’ claims once again, stating that
the plaintiffs did not have a property right to be free from DNR’s
regulation of water distribution in accordance with the prior ap-
propriation doctrine:

[T]he plaintiffs’ property rights are limited to the quan-
tity limits of appropriation as specified in their permits,
are subject to the rights of other surface water appropri-
ators (i.e., senior appropriators), and are subject to reg-
ulation by the state. . . .

DNR acted to regulate irrigation practices in order
to preserve and enforce the prior appropriation system.
Thus, . . . DNR did not deprive the plaintiffs in this case
of a protected property right through issuing closing
notices ordering the plaintiffs to cease diverting water in
favor of NPPD’s senior adjudicated permits. Stated dif-
ferently, DNR cannot cause a deprivation of the protec-
ted property right held by appropriation permit holders
when it regulates the appropriation of surface water in
order to preserve and enforce the prior appropriation
system. Because DNR did not deprive the plaintiffs of a
protected property right through the issuance of closing
notices, procedural due process is not implicated.

Keating v. Nebraska Public Power District, No. 7:07CV5011, 2010
WL 1949554, at *9-*10 (D. Neb. May 12, 2010). In a footnote,
the court remarked, “DNR’s regulating acts could constitute a
deprivation of a protected property right if the regulating act strips
a permit holder of a right secured by its permit (e.g., amount of
appropriation, place on the priority list, or cancelling of a per-
mit).” Id. at *10 n.7. But no such deprivation occurs when the
DNR administers a call on the river. Id.

DNR Upholds Designation of Lower Niobrara River Basin.
On January 25, 2008, the Director of the DNR issued a final order



page 12 WATER LAW NEWSLETTER

finding that the Lower Niobrara River Basin upstream of the NPPD
facility is fully appropriated due to the call for the administration
of water rights made by the Nebraska Public Power District (NPPD)
(described above). A large area surrounding the Niobrara River
was also designated as being hydrologically connected and fully
appropriated, including all or portions of the Middle Niobrara
Natural Resources District, Lower Niobrara Natural Resources
District, Upper Loup Natural Resources District, and Upper Elk-
horn Natural Resources District (the appellants). The appellants
sought and received a hearing with the DNR to challenge the
decision. On December 17, 2009, the Director of the DNR issued
a final order upholding the designations. The 2009 Final Order
is available at http://www.dnr.state.ne.us/legal/Orders/LNRB_
FullyAppropriated_FinalOrder_1209.pdf. An appeal is pending
in which the appellants seek to reverse the order and have the
methodology used in the decision and/or the geographic desig-
nation declared invalid. See In re Niobrara River Basin, Water
Division 2-C, No. A-09-01311 (pending before the Nebraska Court
of Appeals).

NEW  LEGISLATION

The 101st Legislature of the Nebraska Unicameral passed
several bills in 2010 with implications for water management.

LB764. LB764 expands the authority of the Natural Re-
sources Districts (NRDs) and the state DNR over integrated man-
agement plans (IMPs) to include additional watersheds throughout
the state. Since 2004, IMPs have been authorized for areas that
had been designated as fully or over-appropriated. IMPs require
NRDs and the DNR to consider the effects of existing and po-
tential new water uses on surface water appropriators and ground-
water users in order to achieve and sustain a long-term balance
between water use and water supplies. By going beyond fully and
over-appropriated basins, LB764 will help water resources man-
agers identify and address potential shortages or conflicts before
they arise through the IMP process.

LB862. LB862 authorizes the use of river-flow enhancement
bonds and an occupation tax on the irrigation of agricultural lands
for qualified water conservation projects. It replaces a portion of
a previous bill, LB 701, which had been invalidated as a violation
a constitutional prohibition against the state levying a property tax
for a state purpose in Garey v. Department of Natural Resources,
277 Neb. 149, 759 N.W.2d 919 (Neb. 2009). LB 862 extends the
authority to any NRD in any river basin where well-metering con-
trols are required, and allows NRDs to use the bonds to pay for
vegetation management, augmentation of river flows, acquisition
of groundwater and surface water rights, and the purchase or lease
of canals and other irrigation works. To service the bonds, NRDs
are authorized to levy an occupation tax not to exceed $10 per
irrigated acre.

LB1057. LB1057 establishes the Republican River Basin Wa-
ter Sustainability Task Force, which is directed to develop a plan
to attain water sustainability and avoid water-short years, and to
present a final report to the Legislature in 2012.

ADM INISTRATIVE DEVELOPM ENTS

Annual Reports on Hydrologically Connected Water Supplies.
Pursuant to LB 962 and the Nebraska Ground Water Management
and Protection Act, Neb. Rev. Stat. §§ 46-701 to -754, the Ne-
braska DNR is required to prepare annual reports on the expected
long-term availability of hydrologically connected surface and
groundwater supplies for every river basin in the state. Ground-
water is deemed hydrologically connected to a stream if “pumping

of a well for 50 years will deplete a river or base flow tributary
thereof by at least 10% of the amount pumped in that time.” 457
Neb. Admin. Code § 24.001.02.

Since the passage of LB 962 in 2004, all or portions of many
basins in south-central, southwest, and western Nebraska, includ-
ing the Republican River Basin, have been declared fully- or over-
appropriated. This year, the DNR evaluated the expected long-
term availability of water supplies of the Blue River Basins, the
Lower Niobrara River Basin, and the Missouri Tributaries Basins,
and concluded that none of the basins are fully appropriated at the
present time. Annual Evaluation of Availability of Hydrologically
Connected Water Supplies (Dec. 18, 2009), available at http://
www.dnr.state.ne.us/IWM/AnnualReport/index.html.

NEW MEXICO
(Maria O’Brien, Reporter)

BOTH THE COURTS AND LEGISLATURE ADDRESS THE
AUTHORITY OF THE STATE ENGINEER

As demands increase and water supplies tighten, how to ad-
minister and allocate finite water resources increasingly has be-
come a topic of litigation in New Mexico. The issue also continues
to receive legislative attention. This report discusses two pending
New Mexico Court of Appeals proceedings that both involve
challenges to the New Mexico Office of the State Engineer’s (OSE)
exercise of its statutory and regulatory authority. Also discussed
in this report are a recent New Mexico Supreme Court decision
upholding the OSE’s jurisdictional authority to reject an applica-
tion for a new appropriation based on a pre-hearing determination
that no water is available for appropriation, and the legislature’s
determination in the 2009 legislative session to provide the OSE
with affirmative jurisdiction over “deep” non-potable groundwater
that was previously statutorily exempt from regulation.

The first pending challenge to OSE authority is Bounds v. State
of New Mexico ex rel. D’Antonio, No. 28,860 (N.M. Ct. App.) This
case involves a challenge to the authority of the OSE to continue
to issue permits for exempt domestic wells pursuant to a long-
standing statute, N.M. Stat. §§ 72-12-1.1 & 1.2, which allows the
OSE to issue permits for irrigation of (not to exceed) one acre of
noncommercial trees, lawn, or garden; or for household or other
domestic use or for watering livestock, without notice or oppor-
tunity for protest by senior or other users. See § 72-12-1.1 (“Upon
the filing of each [domestic well application] . . . the state engi-
neer shall issue a permit to the applicant to use the underground
waters applied for . . .”); § 72-12-1.2 (“Upon filing of the applica-
tion [for livestock well], the state engineer shall issue a livestock
well permit for the use of watering livestock to the applicant . . .”).
The statute does not specify the amount of water to be allocated
pursuant to such permits, but the OSE has historically allocated
three acre-feet per annum as a matter of course, based on the one-
acre statutory limitation. The rationale for this exempt class of wells
historically has been that such wells have a de minimus effect on
existing water rights. Moreover, although subject to priority ad-
ministration, such exempt wells do not grant a water right to the
permit holder in the traditional sense (the rights issued pursuant
to such permits are not available for transfer to a new place, pur-
pose of use, or point of diversion).

The challenge to § 72-12-1.1 commenced in the Mimbres
Basin of New Mexico, where a land and water right owner, Horace
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Bounds, filed a declaratory action in the district court alleging that
the exemption from notice and hearing requirements for domestic
well applications was a violation of New Mexico Constitution art.
XVI, § 2. This constitutional provision provides that “[t]he unap-
propriated water of every natural stream, perennial or torrential,
within the state of New Mexico, is hereby declared to belong to
the public and to be subject to appropriation for beneficial use, in
accordance with the laws of the state. Priority of appropriation
shall give the better right.” The trial court found that § 72-12-1.1
“lack[ed] any due process provisions to protect senior water rights
from out of priority review of domestic well applications,” and
ordered the OSE to administer domestic well applications the same
as all other applications to appropriate water. Bounds, No. CV-
2006-166, at ¶ 19 (6th Dist. July 10, 2008). The OSE appealed the
case to the New Mexico Court of Appeals, resulting in an auto-
matic stay of enforcement of the decision. On appeal, the OSE
argued, in pertinent part, that the district court had incorrectly
equated issuance of a domestic well permit with priority admin-
istration of water rights. Specifically, the OSE argued that the do-
mestic well statute does not create an unconstitutional hierarchy
of use by type of water right, nor does it unconstitutionally inter-
fere with priority administration because it addresses only the
application process for domestic well permits. The OSE further
argued that the domestic well statute is constitutional as a matter
of law because it is rationally related to a legitimate state interest
in that it is a statute of general application and the permitting of
domestic wells is a statewide concern because access to water is
a necessity for all inhabitants of the state. Oral argument was
heard in the court of appeals on February 22, 2010.

In Tri-State Generation & Transmission Ass’n v. D’Antonio,
No. 27,802 (N.M. Ct. App.), the OSE’s authority to administer
water rights absent a completed adjudication was challenged in
the context of the OSE’s promulgation of regulations regarding
statewide administration that would serve as the umbrella regu-
lations for later basin-specific regulations and application. Most
of the stream systems and underground basins within the State of
New Mexico have never been fully adjudicated. Denoted “Active
Water Resource Management” or “AWRM,” the regulations were
challenged by Tri-State Generation and Transmission Association
and the New Mexico Mining Association, later joined by a cadre
of amici representing a broad spectrum of interests. Plaintiffs
contended the regulations are an unconstitutional exercise of the
OSE’s authority. The AWRM regulations were promulgated by
the OSE pursuant to N.M. Stat. § 72-2-9.1, which requires the
agency to “adopt rules for priority administration,” and were is-
sued to address the increasing need for priority administration in
the context of tightening supplies and pursuant to legislative di-
rective. The regulations set forth a process whereby, in the absence
of a completed adjudication, priority would be determined by a
district-specific water master based on various elements, including
court decrees where available, sub-file orders, offers of judgment,
hydrologic surveys, licenses, permits, and other best available
evidence.

The district court found that the regulations exceeded the
OSE’s authority and N.M. Stat. § 72-2-9.1 by allowing priority to
be determined by permits, hydrologic surveys, or other best avail-
able evidence, because absent a final decree the agency does not
have the authority to weigh evidence as between competing water
rights. The district court also found the objection and appeals pro-
cess within the AWRM regulations violated due process because
it did not allow for a prompt hearing process to challenge a de-
termination by the OSE. The OSE appealed. The main issue to be
determined by the court of appeals is whether the OSE’s authority

to “administer” water rights includes determining the priority and
other elements of water rights, or if this determination rests solely
within the judiciary’s adjudicative powers in the context of a
stream system or basin-wide adjudication. The OSE claims that it
has the inherent authority to determine elements of water rights.
This authority, according to the OSE, is exercised repeatedly,
such as in impairment decisions and the issuance of permits and
licenses. The plaintiff and amici argue that the OSE cannot deter-
mine the relative priorities and other elements of existing water
rights and then curtail water rights based on such determinations
absent a full adjudication. According to plaintiff and amici these
determinations are exclusive to the judiciary, and the OSE’s past
practice has never included determinations of relative priorities.
Oral argument was heard in the court of appeals on February 24,
2010.

In Lion’s Gate Water v. New Mexico ex rel. D’Antonio, 147
N.M. 523, 226 P.3d 622 (2009), OSE jurisdiction was challenged
but resoundingly upheld by the New Mexico Supreme Court on
writ of certiorari from the sixth judicial district court. In this case
the supreme court upheld the OSE’s function as a “gatekeeper,”
and unequivocally confirmed the agency’s authority to make de-
terminations on applications for new appropriations regarding
whether water is available for appropriation, prior to publication
or hearing. However, the court held that an applicant is entitled to
an administrative hearing on such a determination where it must
demonstrate that water is available and a right of appeal would
follow any adverse determination. The case arose in the context
of a request for a new appropriation in the Gila River Basin of
New Mexico. Exercising its statutory authority under the water
code, the OSE rejected the application without issuing a notice of
publication based on a summary determination that the waters of
the basin had long been fully appropriated. Following a tortuous
procedural history, which involved only summary judgment brief-
ing but no evidentiary hearing at the administrative level, the case
made its way to the New Mexico Supreme Court on writ of cer-
tiorari. The OSE petitioned the supreme court to reverse the dis-
trict court’s determination that the OSE improperly rejected the
application. The district court had ordered a de novo hearing on
all matters which were presented or could have been presented to
the OSE and on any new evidence which had been developed
since the summary judgment briefing before the agency. In revers-
ing the district court determination, and remanding for further pro-
ceedings, the New Mexico Supreme Court found that the agency
can reject an application for a new appropriation and decline to
issue a notice of publication based on a finding that water is un-
available because no third party rights are implicated. Moreover,
interpreting New Mexico Constitution art. XVI, § 5, which pro-
vides for de novo review, the court held that the jurisdiction of a
district court vis-à-vis appeals from administrative decisions of
the OSE, while de novo, is limited to a review of those issues
actually decided by the agency. Accordingly, a district court can-
not examine issues which could have been determined.

The OSE’s jurisdiction and ability to regulate the waters of
the state were also addressed in the 2009 New Mexico regular
legislative session. In that session, the legislature introduced House
Bill 19, which closed a “loophole” to OSE jurisdiction over deep,
nonpotable groundwater by amending N.M. Stat. § 72-12-25.
Prior to the 2009 amendment the OSE had limited jurisdiction
over nonpotable water (defined as water with total dissolved solids
(TDS) greater than 1,000 ppm) located in an aquifer where the top
of the aquifer was at a depth of 2,500 feet or greater. The 2009
amendment now provides OSE jurisdiction over such waters to
the same extent the agency has jurisdiction over other ground-
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water in the state. However, the OSE must first define or “declare”
such nonpotable deep aquifers and implement procedures with
regard to filing of applications to appropriate water from such
aquifers. Prior to the legislation, there was increasing interest in
appropriating water from this relatively unregulated resource. In
the two years preceding the legislation, at least 22 different “No-
tices of Intent” to appropriate water under the statute were filed
for a total possible unregulated appropriation of approximately
1,700,800 acre-feet per annum. See John Romero PE and Mike
Johnson PG, New Mexico Office of the State Engineer, “Non-
potable Deep Water Wells,” New Mexico Society of Professional
Engineers, slide 6 (June 19, 2009).

Note: Susan Bisong and Jennifer Evans of Modrall Sper-
ling assisted in the preparation of this report.

NORTH DAKOTA
(Matthew A. Sagsveen, Reporter)

ACT OF GOD IS CAUSE FOR RISE OF NORTH DAKOTA’S
DEVILS LAKE

In April 2009, the North Dakota Supreme Court issued its
decision in Aasmundstad v. State of North Dakota, 2008 ND 206,
763 N.W.2d 748, affirming the trial court’s judgment of dismissal
in a 10-year inverse condemnation dispute. The court’s opinion
resolved one dispute, in a long line of disputes, concerning the
fluctuations of Devils Lake.

The origins of the case date back to May 1999, when approx-
imately 100 landowners, whose property had been partially or
completely flooded by Devils Lake, sued the State of North Da-
kota and nine water resource districts (collectively referred to as
“defendants”). Id. at 751. The landowners alleged that 15 govern-
ment water management projects constructed within the Devils
Lake Basin during the twentieth century were responsible for
flooding their properties. The landowners alleged the defendants
were liable for the projects because they permitted, designed, con-
structed, funded, acquiesced to, or possibly maintained the drain-
age or projects. The landowners sought money damages in excess
of $10 million, an injunction, and an order directing the defen-
dants to initiate condemnation proceedings. Most of the land-
owners claimed damage to property above the ordinary high water
mark of 1,426 feet above mean sea level established 11 years ear-
lier in In re Ownership of Bed of Devils Lake, 423 N.W.2d 141
(N.D. 1988).

Devils Lake is a natural body of water located within the 3,810-
square-mile Devils Lake Basin. Aasmundstad, 763 N.W.2d at 751.
The Basin is closed; it has no natural outlet until the elevation of
Devils Lake reaches 1,457 feet above mean sea level. Id. At this
elevation, Devils Lake begins to flow into the Sheyenne River, a
tributary of the Red River of the North, which flows into Canada.
Currently, there is no control structure to regulate a natural over-
flow of water from Devils Lake into the Sheyenne River, although
the state constructed an outlet to drain water from Devils Lake
and slow the rise of the lake. See People to Save the Sheyenne
River, Inc. v. North Dakota Department of Health, 744 N.W.2d
748 (N.D. 2008); People to Save the Sheyenne River, Inc. v. North
Dakota Department of Health, 697 N.W.2d 319 (N.D. 2005).

A spill or overflow into the Sheyenne River is a rare but not
unprecedented event. Geologic evidence suggests that Devils Lake
has overflowed into the Sheyenne River six times in the last 10,000
years. Aasmundstad, 763 N.W.2d at 754. Because of its unique
geographical characteristics, Devils Lake has extreme fluctuations.
Land use and commerce have followed the lake’s vagaries. For
instance, in the late 1800s, Devils Lake was nearly as high as its
current elevation and boats operated on it for commercial purposes:
“[s]teamboats carrying lumber, machinery, general merchandise,
mail, and passengers regularly plied the lake.” 101 Ranch v. Uni-
ted States, 905 F.2d 180, 182 (8th Cir. 1990). By 1940, however,
the lake had nearly dried up and had decreased in size from 140
square miles in 1867 to 10.2 square miles. 101 Ranch v. United
States, 714 F. Supp. 1005, 1009 (D.N.D. 1988). As a result of lower
lake elevations, parts of Devils Lake were divided and farmed.
Id. at 1011, 1012 n.2. In the late 1980s and early 1990s, water re-
claimed portions of the historic lake bed and flooded areas above
the ordinary high watermark. People to Save the Sheyenne, 697
N.W.2d at 323; 101 Ranch, 714 F. Supp. at 1009. Increased lake
levels also improved tourism and the lake’s fishery, and increased
development around the lake.

Starting in 1993, however, the basin began experiencing huge
runoff events. Aasmundstad, 763 N.W.2d at 754. The estimated
average annual inflow to Devils Lake from 1950 to 1992 was
60,000 acre-feet. Id. The estimated average annual inflow from
1993 to 1999 was 328,000 acre-feet. Id. Inflow for this seven-year
period accounted for 47% of all inflow to Devils Lake from 1950
to 1999. Between 1993 and 2004, the volume of Devils Lake ex-
panded from 827,278 acre-feet to 2,704,967 acre-feet. Since the
1940s, Devils Lake has risen nearly 50 feet and currently covers
approximately 215 square miles.

After a lengthy bench trial on liability and extensive briefing,
the trial court issued an exhaustive 200-page decision dismissing
with prejudice all remaining landowners’ inverse condemnation
claims. The trial court found the landowners’ evidence that addi-
tional water flowed into Devils Lake because of the drainage pro-
jects to be unreliable and speculative. In addition, the trial court
determined that even if the evidence was reliable, the additional
water that may have entered Devils Lake because of the projects
was not a substantial part of additional flooding in Devils Lake.
Further, the court found that the drainage projects were not the
proximate cause of the landowners’ damages and that an act of
God, an unprecedented wet cycle, was the sole proximate cause
of the landowners’ damages. Id. at 754. The trial court explained:

[T]his climate change and particularly the wet cycle of
this new climatic shift or change is the reason that Devils
Lake and the Devils Lake Basin are experiencing the high
volumes of water discharging into Devils Lake and ad-
ding water to the wetlands and depressions in the upper
basin. This wet cycle as described above has had an ad-
verse hydrologic impact on Devils Lake and the water
elevations of it, as well as on the entire Devils Lake
Basin. . . . [T]his court is satisfied that the climatic change
and wet phase for the water budget within that change
that was experienced by the Devils Lake Basin in the
1990’s was a significant factor in the increased water
levels experienced on Devils Lake. This determination
impacts issues relating to causation, an element required
in establishing inverse condemnation liability. . . . Not-
withstanding the plaintiffs’ claim that these 15 projects
impacted the water elevations of Devils Lake discharging
more water into it than would otherwise have occurred
but for the projects, the history of the lake elevations are
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inconsistent with that claim. The first of these projects
was commenced in 1957. That was the Lake Irvine control
structure. That was followed by several other projects
especially in the 1970’s including the Calio Coulee chan-
nel improvements, channel improvements between Mike’s
Lake and Chain Lake, Mauvais Coulee channel improve-
ments below Lake Irvine, the Hurricane Lake control
structure, the Lake Ibsen control structure, and Channel A
in 1979. Up to that point the volume of water in Devils
Lake increased but never even reached the high water
mark of 1426 feet. Once Channel A, (the largest project
and the one that created the shortcut of water flow for
discharge into Devils Lake) was completed the high wa-
ter mark was reached and slightly exceeded. Then, how-
ever, over several years until 1993 the volume of the wa-
ter in the lake decreased. This is notwithstanding the fact
that Channel A by that time had been established, and
Morrison Lake and Starkweather Coulee channel im-
provements had been made.
Beginning in 1993 voluminous acre feet of water began
to discharge into Devils Lake. This is in the same time
period as the wet phase of the climatic change described
by Professor Osborne. Particularly, if Channel A and
then the channel improvements and work on Morrison-
Sweetwater Lake and watersheds above it had a measur-
able impact on the additional discharge of the water into
Devils Lake, one would have expected to experience that
soon after 1979. But that does not happen. Instead, the
water flows discharging into Devils Lake are more con-
sistent with climatic circumstances related to drought,
wet cycles, major storm events, or rapid spring snow melt.
Therefore, [the] assertion that the climatic circumstances
of the Devils Lake Basin distort the lake elevations is
more consistent with the discharges that Devils Lake has
experienced over a long period of time, than with Plain-
tiffs’ theory.
This history of lake fluctuations is much more consistent
with the explanations offered by the defendants than that
claimed by the plaintiffs. So, as a symptom for the cause
of the lake’s changes this court is far more inclined to
find that those symptoms support the defendants’ expla-
nation rather than that of the plaintiffs. In that respect it
becomes more persuasive for the defendants.

Id. at 754-55 (quoting the trial court).
On appeal, the landowners argued the trial court erred in find-

ing the drainage projects were not the proximate cause of their
damages because the court applied an erroneous “substantial part”
analysis for proximate cause, instead of a “but for” standard. Id.
at 755. The landowners also argued the trial court erred in finding
the defendants established that an act of God was the sole proxi-
mate cause of the landowners’ damages. Id. at 56.

The North Dakota Supreme Court concluded that it did not
need to decide whether the trial court erred in employing a sub-
stantial part analysis of proximate cause because the trial court’s
finding with respect to the reliability of landowners’ evidence was
controlling. “Proximate cause cannot be established without reliable
evidence establishing a causal connection.” Id. at 757. In addition,
the court concluded that since there was a lack of reliable evi-
dence establishing a causal connection between drainage and the
rise of Devils Lake, and there was evidence supporting an extra-
ordinary and unprecedented wet cycle in the Devils Lake Basin,
a continuing act of God was the sole proximate cause for the rise

of Devils Lake.
Devils Lake continues to swallow land, causing damages in

the hundreds of millions of dollars, and the lake continues to
threaten the cities of Devils Lake and Minnewaukan. The City of
Devils Lake and the U.S. Corps of Engineers are raising the city’s
protective dike, which was originally constructed in 1984 and raised
multiple times in the past. The city of Minnewaukan, a town of
over 300 people, is on the verge of losing essential services that
could force relocation, buyout, or loss of the entire town.

Editor’s Note: The author of this report argued the case
for defendants and appellees State of North Dakota, North
Dakota State Water Commission, and North Dakota State En-
gineer.

OREGON
(Jennie L. Bricker, Reporter)

KEY PARTIES SIGN KLAM ATH BASIN SETTLEM ENT
AGREEM ENTS

On February 18, 2010, key parties signed the Klamath Basin
Restoration Agreement for the Sustainability of Public and Trust
Resources and Affected Communities (Restoration Agreement)
and the Klamath Hydroelectric Settlement Agreement (Settlement
Agreement). These agreements, released in January, represent the
culmination of more than five years of work by PacifiCorp, a
multi-state utility company; Klamath Basin irrigators; tribes; fed-
eral, state, and local agencies and governments; and environ-
mental groups. They also mark a new, collaborative approach to
the contentious issues surrounding water use and allocation for
southern Oregon’s Klamath Basin (Basin).

The Basin has been the subject of a general stream adjudi-
cation under the Oregon Water Code since 1975. As claims were
slowly adjudicated in that mammoth administrative process, the
U.S. Bureau of Reclamation shut off irrigation water deliveries to
farmers within the Reclamation Project in 2001, to protect fish in
accordance with the Endangered Species Act (ESA). This action
engendered bitter protest and conflict, including federal litigation
and calls to abolish the ESA. It was during that turmoil that Pacifi-
Corp initiated efforts to relicense four hydroelectric dams on the
Klamath River.

Instead of continuing the fight, stakeholders in the Basin be-
gan a lengthy settlement process intended to provide a compre-
hensive solution to water allocation issues. The Settlement Agree-
ment sets out a process for additional studies and environmental
review, which will culminate in a public interest finding by the
Secretary of the Interior about whether removal of four PacifiCorp
dams—Iron Gate, J.C. Boyle, Copco 1, and Copco 2—is in the
public interest and will advance the Basin’s salmonid fisheries
restoration. Both Oregon and California will contribute funds to-
ward the $450 million cost of dam removal. In Oregon Senate
Bill 76, the 2009 Legislative Assembly authorized Oregon’s $200
million share.

The Restoration Agreement addresses both the restoration of
fisheries in the Klamath River Basin and the creation of a reliable
water supply for Basin irrigators. The Restoration Agreement is
closely tied to the Settlement Agreement and functions primarily
as a governance document, setting up institutions, procedures, and
frameworks for accomplishing its ambitious goals.
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Tribute to Hamlet J. “Chips” Barry

Colorado has lost a man who, in the words of Governor Bill Ritter, “probably understood Col-
orado water better than anyone alive today.” Chips Barry, who died May 2, 2010, just two
months away from retiring as the longest-serving manager of the Denver Water Department, was
killed in a tractor accident on his Hawaii farm. One of the great minds of modern Western water,
Chips Barry was involved in natural resources and water issues since 1969, as a practicing
attorney and public official. Prior to becoming Manager of the Denver Water Department in
1991, Chips served as Executive Director of the Colorado Department of Natural Resources. As
head of Denver Water, Chips guided the department through a radical transformation to become
a collaborator with other districts and interests, an advocate for conservation, and a pioneer in
understanding the effects of climate change. In addition to being a well-respected expert on
water and conservation issues, Chips will be remembered for his keen wit. In his 2009 biography
for the Foundation’s 55th Annual Institute in San Francisco, reflecting on his decades as a self-
described “bureaucrat,” Chips wrote of himself: “His favorite fish with which he identifies
closely—probably because of his current job—is the flannel mouth sucker.” Coloradans will
miss his leadership on water, environmental, and conservation issues. 

Chips Barry spoke for the Foundation on several occasions, and we are grateful for his years of
service.

Currently, the parties continue to work on passage of federal
legislation for funding and implementation of the agreements, but
no bill has yet been introduced.

INTEGRATED WATER RESOURCES STRATEGY

On February 18, 2010, the Oregon Water Resources De-
partment (Department) released a draft of a Work Plan for 2009

through 2012, establishing an “action agenda” to implement the
Department’s Integrated Water Resources Strategy. As part of the
second phase of the strategy, the Department has been conducting
open houses, workshops, and briefings, and will continue to do so
throughout 2010. The goal of this phase is to identify specific
recommended actions to meet Oregon’s water resource needs.
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COLORADO SUPREME COURT AFFIRMS
STATE ENGINEER’S AUTHORITY TO

REVOKE WELL PERMITS
(William A. Paddock, Colorado Reporter)

V Bar Ranch LLC v. Cotten, 233 P.3d 1200 (Colo. 2010),
involved a challenge to the state engineer’s authority to revoke a
replacement well permit issued to V Bar Ranch LLC (V Bar). V
Bar owns an adjudicated water right for a well that was first drilled
in 1946. At the time the well was drilled the owner used it to irri-
gate the “Southwest Quarter of Section 3, Township 35 North,
Range 9 East, N.M. P.M.” Prior to 1966, V Bar acquired the
Southwest Quarter of Section 3 and the well. In 1966, V Bar ac-
quired the adjacent Northwest Quarter of Section 3 and began
using the well to irrigate that land as well. In 1972 V Bar filed an
application to adjudicate the water right for the well, and a decree
was subsequently entered granting the well an appropriation date
of 1946. The decree was silent as to the location or number of
acres that could be irrigated by the well.

The well apparently remained in use from the time of its con-
struction until the late 1970s when it ceased to function. In 2005
V Bar sought and obtained a replacement well permit to replace
the original well. The replacement well permit expressly allowed
for the irrigation of both the southwest and northwest quarters of
section 3. Thereafter, an adjacent landowner filed a petition with
the state engineer’s office requesting that it revoke the replace-
ment well permit on the grounds that it unlawfully authorized V
Bar to expand the use of the well to the northwest quarter of sec-
tion 3.

The state engineer sent notice of the petition to revoke the
well permit to V Bar and subsequently conducted a hearing on
the petition to revoke the permit. After hearing the evidence, the
hearing officer ruled that the well had been constructed for the
irrigation of the southwest quarter of section 3 and that beginning
in 1966 the use was expanded to both the northwest and the south-
west quarters. The hearing officer also found that when the appli-
cation to adjudicate the water right for the well was filed, and at
the time the decree was entered, the well was being used for irri-
gation on both quarters. The hearing officer concluded, however,
that the operative date for determining the land for which the well
could be used was the 1946 date of appropriation. On this basis
the hearing officer concluded that the state engineer’s replacement
permit constituted improper enlargement of use of the water right
that was beyond the authority of the state engineer. The state en-
gineer affirmed the hearing officer’s decision and V Bar appealed
the decision to the water court. Id. at 1204.

continued on page 2

NEVADA SUPREME COURT REVISITS
SNWA GROUNDWATER

PERMITS DECISION
(Bret Birdsong, Nevada Reporter)

SNWA  DECISION AM ENDED

The stage is now set for the resumption of Las Vegas’s quest
for permission to pump groundwater from east-central Nevada.
The preceding issue of this Newsletter reported the Nevada Su-
preme Court’s decision invalidating the state engineer’s granting
of the Southern Nevada Water Authority’s (SNWA) appropriation
applications filed in 1989 in Great Basin Water Network v. Taylor,
222 P.3d 665 (Nev. 2010). Vol. XLIII, No. 2 (2010). As that News-
letter hit the press, the court issued a new opinion, upon rehearing,
reaffirming its essential holding that the state engineer unlawfully
failed to timely decide the applications. Great Basin Water Net-
work v. Taylor, 234 P.3d 912 (Nev. 2010). The court, however,
ventured to specify a remedy, instead of allowing the district court
to do so on remand. It also clarified that the opinion relates only
to protested applications, rather than to all the potential subject
petitions that had not been timely decided.

At issue in the case were SNWA’s groundwater appropriation
permit applications initially filed in 1989, but not granted until
recently. As in its earlier opinion, the court held that the state en-
gineer violated a statutory duty under Nev. Rev. Stat. § 533.370(2)
by failing to rule on SNWA’s water rights applications within one
year of the closing of the protest period. 234 P.3d at 919. The
court held, as before, that the 2003 amendments to Nev. Rev. Stat.
§ 533.370, which allow the state engineer to postpone pending
applications for municipal use, did not apply retroactively to SNWA’s
applications filed more than a year before the amendments be-
cause those applications were not validly pending in 2003. Id. at
917. Nor had the state engineer postponed considering the appli-
cations, as permitted by Nev. Rev. Stat. § 533.370(2)(b), because
of a pending water supply study or a court action. 234 P.3d at 917.

Rather than leave it to the district court to fashion a remedy,
however, the court decided on rehearing to order the state en-
gineer to “re-notice” the 1989 applications to enable the filing of
new protests. Id. at 920. This remedy effectively enables interested
parties who had been foreclosed from participating in the state
engineer’s determinations of the 1989 applications to file protests
and to fully participate in hearings on the merits of the applica-
tions. The amended decision sheds some light on the processing
of SNWA’s numerous permit applications by clarifying that the
1989 applications are not denied or subject to refiling with a later
priority.

continued on page 3
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WELL PERMITS
(continued from page 1)

The water court affirmed the state engineer, holding that al-
though V Bar was irrigating the northwest quarter with water from
the well at the time the application to adjudicate the water right
was filed, the operative date for purposes of determining the acre-
age on which the water could be applied was the 1946 appropria-
tion date granted by the decree. The water court also rejected V
Bar’s argument that the state engineer did not have jurisdiction to
hear a petition for revocation of the well permit and rejected its
estoppel claims. V Bar then appealed to the Colorado Supreme
Court. Id.

On appeal, V Bar’s principal argument was that the right to
use of the water from the well is a water matter over which the
water court has exclusive jurisdiction, and therefore the state en-
gineer did not have authority under Colorado’s State Adminis-
trative Procedure Act (APA) to revoke the well permit. The court
agreed that petitions to revoke or modify well permits constitute
“water matters,” but concluded that the state engineer is empow-
ered to rule on such issues under the APA and provisions of the
Water Right Determination and Administrative Act of 1969 (1969
Act), Colo. Rev. Stat. §§ 37-92-101 to -602.

The court began its analysis with the established principle
that the APA applies to every agency of the state having statewide
territorial jurisdiction, including the office of the state engineer.
It stated that the APA serves as a “gap-filler, and its provisions
apply to agency actions unless they conflict with a specific provi-
sion of the agency’s statute or another statutory provision preempts
the provisions of the APA.” Id. at 1205 (quoting Well Augmenta-
tion Subdistrict of Central Colorado Water Conservancy District
v. City of Aurora, 221 P.3d 399 (Colo. 2009)). The court found
that there was no conflict between the jurisdiction of the water
court and the jurisdiction of the state engineer. It observed that
although Colo. Rev. Stat. § 37-92-203 states that the water courts
have exclusive jurisdiction over water matters, “the General
Assembly has nonetheless chosen to delegate certain adminis-
trative actions involving ‘water matters’ to the state engineer.”
233 P.3d at 1206. In the area of groundwater permitting the state
engineer is specifically authorized to issue well permits based on
a finding that “there is unappropriated water available for with-
drawal by the proposed well and that the vested water rights of
others will not be materially injured.” Id. (quoting Colo. Rev. Stat.
§ 37-90-137(2)(b)(1)(A)). The issuance of well permits is an ad-
ministrative action that constitutes a water matter that the General
Assembly has delegated to the state engineer. Inherent in the state
engineer’s authority to issue a well permit is the authority to re-
voke or modify a permit when the state engineer’s investigation
shows that a revocation or modification is required by law. Thus,
the court held that there was nothing in the 1969 Act that was in
conflict with or precluded the state engineer’s ability to revoke the
well permit under the APA.

V Bar also argued its water rights decree should be inter-
preted as confirming the use being made of the well at the time the
decree was entered, not as of the date of appropriation that was
confirmed by the decree. The supreme court disagreed, pointing
out that appropriations of water for irrigation are made by and for
use on the specific lands that the appropriator intended to irrigate
at the time of the initial appropriation, and that intent defines the
water right. The court found that V Bar satisfied the requirements
for an appropriation in 1946, but only as to the southwest quarter.
The amount of water appropriated was defined by that amount of

water that was “reasonable and appropriate” to “accomplish with-
out waste” the irrigation of the southwest quarter of section 3. See
Colo. Rev. Stat. § 37-92-103(4). The court held that the fact that
the water right was not confirmed by a water court decree until
1975 did not affect the outcome because the appropriation of
water from the well was completed in 1946. “Accordingly, the
appropriation of water from Well No. 1 could not have included
the Northwest Quarter of Section 3 because that parcel was not
acquired by V Bar until twenty years after the appropriation was
completed.” 233 P.3d at 1209.

The court went on to point out that to enlarge the use of the
well V Bar needed both a water court decree to allow an expan-
sion of use and a permit from the state engineer allowing it to
increase or extend the supply of groundwater from the well. V Bar
failed to comply with the prerequisite that it obtain a well permit
for the new use, and therefore there was no legal basis for use of
the well to irrigate the northwest quarter. Id. at 1209-10.

V Bar’s final argument was that the state engineer should be
estopped from revocation of the replacement well permit because
of V Bar’s alleged detrimental reliance on statements made by the
state engineer’s office and its issuance of the replacement well
permit. The court found that none of V Bar’s factual allegations
were sufficient to support a claim of estoppel against the state
engineer. Id. at 1210-11.
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

SNWA GROUNDWATER PERMITS
(continued from page 1)

Significant questions remain. SNWA is pursuing many more
permit applications than the 34 directly implicated by the deci-
sion, many also filed years ago. The decision’s impact on the state
engineer’s determination of those applications is unclear. On the
one hand, given the systemic focus of the court’s opinion that Nev.
Rev. Stat. § 533.370 requires the state engineer to rule on appli-
cations not “pending” in 2003 within one year unless the state
engineer validly postpones the decisions, any application similarly
situated to those in the case would seem to need to be re-noticed
with a new opportunity for protest. On the other hand, the court
seemed to be looking for a narrowing principle when it limited its
decision to “protested” applications. And the state engineer appears
to have adopted a narrow view in a guidance he issued shortly
after the court’s decision. In a July 7, 2010, guidance, the state
engineer stated that SNWA’s protested applications for four of the
five valleys involved in the petition for judicial review—Spring
Valley, Cave Valley, Dry Lake Valley, and Delamar Valley—would
be re-noticed (as would, presumably, those for a fifth valley, Snake
Valley, at a later date). The state engineer also stated that applica-
tions that have already been decided, as well as those pending
applications for which no protests were filed, are unaffected and
will not have to be re-noticed. See http://water.nv.gov/hearings/
waterhearing/SpringDryCaveDelamar/SE-Response.pdf.

CALIFORNIA
(Ronald B. Robie, Reporter)

WATER RESOURCES CONTROL BOARD ADOPTS
INSTREAM  POLICY

In May the State Water Resources Control Board (SWRCB),
California’s water rights agency, adopted the “Policy for Main-
taining Instream Flows in Northern California Coastal Streams
(Policy).” See http://www.waterboards.ca.gov/waterrights/water_
issues/programs/instream_flows/docs/ab2121_0210/adopted05
0410instreamflowpolicy.pdf. Under Cal. Water Code § 1259.4(a)(1),
the SWRCB is to adopt “principles and guidelines for maintaining
instream flows” as part of its water quality and water rights reg-
ulatory authority. The Policy, effective September 28, 2010, is
primarily intended to protect endangered fish, including those
listed under the California and federal Endangered Species Acts.

With respect to water rights applications and other water rights
decisions, the Policy establishes five principles: (1) water diver-
sions shall be seasonally limited to periods when seasonal flows
are naturally high; (2) water may be diverted only when stream
flows are higher than the minimum instream flows needed for fish
spawning, rearing, and passage; (3) the maximum diversion rate
shall not adversely affect natural flow variability needed for ade-
quate channel structure and habitat; (4) the cumulative effects of
diversions on instream flows for fish protection shall be mini-
mized; and (5) construction or permitting of new onstream dams
shall be limited. Policy at § 2.1.

The Policy applies to streams north of San Francisco and can
be applied on a watershed basis or with regard to site-specific di-
versions. A large number of water rights applications are currently
pending in the Russian River watershed and will be affected by
the Policy. Policy at § 10.4.

COLORADO
(William A. Paddock, Reporter)

THE DISTINCTION BETW EEN NO-CALL AGREEM ENTS AND
SUBORDINATION AGREEM ENTS

City of Englewood v. Burlington Ditch, Reservoir & Land Co.,
235 P.3d 1061 (Colo. 2010), involves a small part of a much
larger case decided in the water court, Division 1, Case No.
02CW403, the balance of which is subject to a separate appeal
now pending before the Colorado Supreme Court. Here the City
of Englewood (Englewood) sought to reverse the water court’s
ruling that a settlement agreement between various parties and the
City and County of Denver (Denver) was a valid no-call agree-
ment. Englewood argued that the agreement was an unlawful sub-
ordination agreement that expanded Denver’s water rights and
violated the one-fill rule for reservoirs. Englewood also argued
that the water court erred by not allowing Englewood to rely on
a presumption of injury, excluding certain evidence of injury, ig-
noring other evidence of injury, and determining that a stipulation
at trial protected junior appropriators from injury. The Colorado
Supreme Court affirmed the rulings of the water court. 235 P.3d
at 1070-71.

The facts that give rise to this dispute are somewhat complex.
Farmers Reservoir and Irrigation Company (FRICO); Burlington
Ditch, Reservoir and Land Company; and Henrylyn Irrigation Dis-
trict (collectively, the Companies) own water rights diverted at the
Burlington Ditch headgate located on the South Platte River on
the northern side of the Denver metropolitan area. These water
rights include the most senior storage right on the river: reservoir
priorities Nos. 1 and 2 for filling Barr and Oasis Reservoirs to
11,081 acre-feet at a rate of 350 cubic feet per second (c.f.s.) with
a priority date of November 20, 1885 (the 1885 Oasis storage right).
FRICO also owns a 1909 Barr Lake storage right, which is used
to impound waters in Barr Lake after the 1885 Oasis storage right
has filled, and a 1909 Milton storage right, which is used to fill
Milton Lake (the 1909 storage rights).

Denver owns several water rights upstream of the Burlington
Ditch headgate that are junior to the 1885 Oasis storage right.
These rights, referred to as Denver’s In-between water rights, have
priority dates of October 1, 1889; September 1, 1892; and May 1,
1899. Denver also operates exchanges on the South Platte River
that use reusable effluent as the substitute supply. Englewood’s
two relevant water rights on the South Platte River that are junior
to the rights of both the Companies and Denver are: the McLellan
Reservoir storage right with a 1948 priority date, and an exchange
right with appropriation dates in 1989 and 1990 that allows Engle-
wood to exchange water diverted at the McBroom Ditch headgate
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on Bear Creek up to Chatfield Reservoir and then to McLellan
Reservoir.

Denver and the Companies entered into a settlement agree-
ment (Agreement) in August 1999 that provided, among other
things, “(1) the Companies would accept Denver’s reusable effluent
as a substitute supply; (2) Denver would provide the Companies
with 5,000 acre-feet of reusable water every year; and (3) the
Companies would not place a call under the 1885 Oasis storage
right.” The no-call provision is found in paragraph 4.1.1 of the
1999 Agreement and states:

Under this agreement, the Companies will divert under
the 1885 Oasis storage right but will not place a call
under the 1885 Oasis storage right. FRICO may place a
call under the 1909 Barr Lake storage right or the Milton
storage right until such time as the 1885 Oasis storage
right and the 1909 Barr Lake storage right have achieved
a Paper Fill.

Englewood, 235 P.3d at 1065 (quoting 1999 Agreement ¶ 4.1.1).
The Agreement also provides that when the 1885 Oasis stor-

age right is filling, Denver:
may divert In-between Water while the 1885 Oasis stor-
age right is storing water. [Denver] and FRICO shall keep
an accounting each year of the amount of In-between
Water diverted by [Denver] in order to determine whether
any Payback Water is due under paragraph 4.2. While
the 1885 Oasis storage right is achieving a Paper Fill,
[Denver] shall not, through its diversion of In-between
Water, reduce the amount of water divertable for the 1885
storage decree below 150 cfs. For purposes of this para-
graph 4.1, divertable water includes both water available
at the Burlington-O’Brian Canal Ditch headgate and the
amount of water Pumpable from the Metro Pumps.

Id.

Both Englewood and Denver filed motions for determinations
of questions of law regarding the Agreement. In resolving those
motions the water court ruled that:

(1) the 1999 Agreement is a valid no-call agreement in
which the Companies contracted away their right to place
an administrative call for water on the river under the
1885 Oasis storage right; (2) the Agreement did not con-
stitute a change of water right or either a selective or
general subordination agreement; (3) Englewood did not
have a right to maintenance of stream conditions created
by the placement of a call; (4) there is no legally cog-
nizable claim of injury from a no-call agreement unless
such an agreement violates public policy; and (5) Engle-
wood’s claims are not entitled to a presumption of injury
and Englewood has the burden of proof of injury.

Id. at 1065-66.
After entering this ruling the water court held a trial on

whether, in practice, the Agreement violated public policy or the
one-fill rule. After hearing the evidence the water court ruled that
“Englewood failed to present evidence that the Agreement vio-
lates either public policy or the one-fill rule. Additionally, after
not allowing in certain evidence allegedly establishing injury, the
water court held that Englewood’s evidence of injury was un-
convincing.” Id. at 1066.

On appeal Englewood argued that the water court erred in
finding the Agreement to be a valid no-call agreement rather than
an unlawful subordination agreement that improperly expanded

Denver’s water rights and violated the one-fill rule. The court thus
began its analysis with a review of the law on no-call agreements,
stating (1) the holder of a senior right may lawfully enter into a
no-call agreement with the holder of a junior right, and (2) the
plain terms of the contractual provisions define the no-call agree-
ment, and such provisions are void and unenforceable if contrary
to public policy. Id. at 1066-67. The court then turned to the plain
language of the Agreement and concluded that it was a no-call
agreement, not a subordination agreement. Id. at 1068.

Englewood’s argument that the Agreement constituted an un-
lawful subordination was based on its interpretation of the Agree-
ment to allow the Companies to fill the 1885 Oasis storage right
using calls on FRICO’s 1909 Barr Lake and Milton storage rights.
Englewood relied on the language in paragraph 4.1.1 that states:
“FRICO may place a call under the 1909 Barr Lake storage right
or the Milton storage right until such time as the 1885 Oasis stor-
age right and the 1909 Barr Lake storage right have achieved a
Paper Fill.” Id. at 1065. In addressing this argument the court did
not agree that Englewood’s interpretation of the Agreement was
reasonable or that the Agreement granted a right to fill the 1885
Oasis storage right and the 1909 storage rights under calls on just
the 1909 storage rights. Rather, the court stated that it must inter-
pret the language in paragraph 4.1.1 in a manner consistent with
existing Colorado water law, and therefore construed the disputed
language as merely an express reservation by FRICO of its rights
to divert water under its 1909 priorities. Id. at 1067. In addition,
the court upheld the water court’s determination that Englewood
had presented no evidence that the Agreement’s actual operation
had violated the one-fill rule.

In affirming the water court’s finding that the agreement was
neither a selective subordination nor a general subordination agree-
ment, the court described the differences between a no-call agree-
ment and a subordination agreement, stating:

No-call agreements and subordination agreements are
similar in that senior appropriators in each are effec-
tively contracting away part of the bundle of sticks that
compose their water rights, with the general result that
water that could otherwise go to the senior appropriator
is made available to some or all junior appropriators.
However, the agreements are fundamentally different in
terms of what is being contracted away by the senior ap-
propriator. In a subordination agreement, “the holder of
an otherwise senior water right consents to stand in order
of priority behind another person or persons holding a
junior water right.” Crystal Creek Homeowners’ Ass’n,
14 P.3d at 329 n. 1. At its core, subordination “is essen-
tially a matter of status between parties” and “establishes
priorities between those parties by some means other
than the automatic or statutory scheme.” Mt. Emmons
Mining Co. v. Town of Crested Butte, 40 P.3d 1255,
1258 (Colo. 2002) (citations omitted). In contrast, a no-
call agreement provides that a senior appropriator will
not place a call on a particular water right that it holds.
See USI Props. E. Inc., 938 P.2d at 176. Thus, a no-call
agreement contracts away the right to place a call to the
Division Engineer requesting more water to fulfill the
senior right whereas a subordination agreement contracts
away the senior appropriator’s more senior priority status
(either to specific junior appropriators in a selective sub-
ordination or all junior appropriators in a general subor-
dination).

Id. at 1068. Since the Agreement neither mentions any party agree-
ing to contract away its priority status, nor suggests a change in
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the relative priority status of the parties the court held the Agree-
ment is a no-call agreement, not a subordination agreement. Id.

The court also rejected Englewood’s argument that the Agree-
ment was an illegal change of water rights or an enlargement of
water rights that changed stream conditions. Englewood’s argu-
ment was based upon its assertion that the 1909 Barr Lake water
right was being used to call for water to fill the 1885 Oasis water
rights, a premise rejected by the court. In addition, the court stated
that a no-call agreement does not fall within the statutory defini-
tion of a change of water right, that a water right holder is free to
contract away its right to make a call under the water rights pri-
ority, and that changes of water rights require judicial approval
while no-call agreements do not. Since there was no change of
water rights, Englewood did not have the right to maintenance of
stream conditions created by historical calls. The court pointed
out that Englewood’s claimed right to maintenance of stream con-
dition was inconsistent with the established caselaw that a water
right holder is free to decide whether or not to exercise its right to
call for water. Id. at 1069.

The court then took up Englewood’s claims that the water
court erred by (1) not allowing it to rely on a presumption of in-
jury; (2) not allowing it to present evidence of injury and improp-
erly discounting the allowed evidence of injury; and (3) deter-
mining that the stipulation at trial protected junior appropriators
from injury. Id. at 1070. The court rejected each of these claims.

With respect to Englewood’s claim that it was entitled to a
presumption of injury from the Agreement, the court first stated
that in change of water right proceedings the applicant bears the
burden of establishing non-injury, and that groundwater deple-
tions to over-appropriated streams are presumed to cause injury,
but that neither of those standards apply to no-call agreements.
Rather, it held that Englewood’s claims were more appropriately
viewed as a request for injunctive relief against the operation of
the Agreement, and therefore Englewood had the burden of prov-
ing injury. Id.

The court also rejected Englewood’s claim that the water
court abused its discretion by not admitting certain evidence that
Englewood claimed demonstrated injury. Englewood had admitted
that the proffered evidence was intended to establish that Denver
and the Companies were operating in violation of the one-fill rule.
However, because Denver and the Companies stipulated that they
would not operate in a manner that violated the one-fill rule, the
water court found the evidence to be unnecessary. The supreme
court rejected this challenge and Englewood’s other evidentiary
challenge because the record did not establish that the water court
had abused its discretion. Id. at 1070-71. Finally, the court re-
jected Englewood’s assertion that the stipulation by Denver and
the Companies that, under the Agreement, the 1909 storage rights
would not be used to fill the 1885 Oasis storage right, did not pre-
vent injury. The court upheld the water court’s factual determi-
nation that the stipulation was adequate to prevent any injury to
junior appropriators. Id. at 1070-71.

STANDARDS FOR INVOKING WATER COURT’S RETAINED
JURISDICTION OVER PLANS FOR AUGM ENTATION

Upper Eagle Regional Water Authority v. Wolfe, 230 P.3d
1203 (Colo. 2010), involves a dispute over the conditions under
which a water user may seek to invoke the retained jurisdiction of
the water court in a plan for augmentation pursuant to Colo. Rev.
Stat. § 37-92-304(6). That statute provides, in part, that the water
judge must retain jurisdiction over the question of injury to the
vested water rights of others for such period after entry of a de-

cree “as is necessary or desirable to preclude or remedy any such
injury” and that “the period may be extended upon further deci-
sion by the water judge that the nonoccurrence of injury shall not
have been conclusively established.” The principal question in
these two consolidated cases was whether the state and division
engineers and the Colorado Water Conservation Board (collec-
tively State) could invoke the retained jurisdiction provisions
of two augmentation plans decreed to the Upper Eagle Regional
Water Authority (Authority) before the augmentation plans had
begun operating.

The Authority holds two augmentation plan decrees for six
member entities that allow the entities to make out-of-priority
diversions for municipal-type uses of Eagle River surface water
and tributary groundwater. In calculating depletions to the Eagle
River for purposes of the two augmentation plans, the Authority
employs a depletion table setting forth monthly average depletion
rates for the six entities for each month of the year. The State filed
verified petitions to invoke the retained jurisdiction, alleging that
the Authority’s accounting method underestimated the actual de-
pletions that were required to be replaced in order to prevent in-
jury. The State also alleged injury to instream flow water rights of
the Colorado Water Conservation Board. The State requested the
water court to hold an evidentiary hearing on the allegations of
injury and impose appropriate additional terms and conditions to
prevent such injury.

The Authority responded that, as a matter of law, the water
court’s retained jurisdiction under section 37-92-304(6) can only
be invoked to remedy actual injury to a decreed water right. The
Authority argued that the two augmentation plans in question had
not in fact been operated and therefore the State could not invoke
the retained jurisdiction. In response, the State argued that the
plain language of section 37-92-304(6) requires the water judge
to retain jurisdiction over the question of injury to the vested
water rights of others for such period after entry of a decree “as is
necessary or desirable to preclude or remedy any such injury” and
that the water court should extend the period of retained juris-
diction for such time as “the nonoccurrence of injury shall not
have been conclusively established.” The water court dismissed
the State’s petition on the grounds that the augmentation plan had
not been operated and that retained jurisdiction may only be in-
voked when there is injury from the operation of the plan for aug-
mentation. The State appealed and the Colorado Supreme Court
reversed. 230 P.3d at 1206-07.

The court began its analysis with an issue regarding the stan-
dard of review: whether the water court abused its discretion in
determining whether or not to invoke or extend retained juris-
diction under section 37-92-304(6). In reviewing the motion to
dismiss, the court was required to accept as true all of the allega-
tions in the state’s petition, but the court’s review of the water
court’s interpretation of statutes is de novo.

The court stated that this case was the first time it had been
required to construe and give effect to the provisions of section
37-92-304(6) that retained jurisdiction be used “to preclude or
remedy any such injury.” Id. at 1211. The court then made an ex-
tensive review of the legislative history of section 37-92-304(6).
Based on this review and the plain language of the statute, the
court concluded that the General Assembly intended the retained
jurisdiction function to allow reconsideration of injury determi-
nations made by the water court, the adequacy of protective con-
ditions, and whether a period of retained jurisdiction should be
extended until such time as the water court is convinced that no
injury will occur as a result of the augmentation plan. The court
held that the General Assembly’s “use of the word ‘preclude’
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makes clear its intent that retained jurisdiction be invoked to pre-
vent anticipated injury to vested water rights, . . . even if actual
injury had not yet occurred.” Based on this analysis, the court re-
jected the Authority’s argument that the plan must be operational
before retained jurisdiction can be invoked. 230 P.3d at 1215.

The court then turned to the procedural issues inherent in a
proceeding to invoke retained jurisdiction. It stated that a peti-
tioner seeking to have a decree reopened “must plead sufficient
facts which, if proven, meet its burden of going forward to show
that injury has occurred or is likely to occur, based on operational
experience involving the out-of-priority diversions and depletions
covered by the augmentation plan.” If the petition alleges such
facts, then “the water court should conduct additional proceedings
[in which the] petitioner has the burden of going forward with
sufficient evidence to demonstrate that injury has occurred or is
likely to occur because the existing decree is inadequate to pre-
clude or prevent such injury.” Id. at 1216.

Once the petitioner has met its burden of going forward, the
burden of establishing noninjury and the existence of adequate
provisions in the decree to prevent injury falls upon the holder of
the augmentation plan decree. If, based on the evidence, the water
court finds that there has been insufficient operational experience
to permit it to reconsider the question of injury, or to conclusively
establish noninjury, then the water court should extend the period
of retained jurisdiction by an additional specified period of years
in which the question of injury may be reconsidered. Id. at 1217.

STANDARDS FOR DISM ISSAL FOR FAILURE TO PROSECUTE A
WATER COURT APPLICATION

Like bad pennies, the six abandoned water rights decreed to
the Cache Creek Ditch, Arlington Ditch, and Clear Creek Ditch in
Lake County, Colorado, keep turning up. These water rights were
originally decreed in 1912, and their subsequent abandonment was
affirmed in Southeastern Colorado Water Conservancy District
v. Twin Lakes Associates, Inc., 770 P.2d 1231 (Colo. 1989), reaff’d
by Southeastern Colorado Water Conservancy District v. O’Neill,
817 P.2d 500 (Colo. 1991). A subsequent collateral attack against
the abandonment decree was rejected in Southeastern Colorado
Water Conservancy District v. Cache Creek Mining Trust, 854
P.2d 167 (Colo. 1993). Streu v. City of Colorado Springs ex rel.
Colorado Springs Utilities, No. 09SA 251, 2010 WL 3623162
(Colo. Sept. 20, 2010), is the latest attempt to breathe new life into
the abandoned waters, a case in which the water judge dismissed
the application with prejudice for failure to prosecute.

The applicant Streu initially brought an action to quiet title to
certain lands in Lake County, Colorado, to quiet title to the six
abandoned water rights in the Clear Creek, Arlington, and Cache
Creek Ditches, and to void the previous court decrees confirming
the abandonment of these water rights. The Lake County District
Court dismissed the action on the grounds that it constituted a
water matter and ordered her to file an application with the water
court within 60 days. Streu failed to comply with that deadline,
but did manage to file the application in the water court within
120 days. The application sought, among other things, to void the
two prior abandonment decrees. Thereafter, Streu systematically
failed to timely comply with the mandatory requirements govern-
ing the prosecution of water court cases. See Colo. R. Civ. P.
26(a) & Unif. Water Court R. 11(b). Fifteen months after the
deadlines for pretrial disclosures and for setting the case for trial
had passed, the water court issued a notice to show cause why the
application should not be dismissed with prejudice for failure to
prosecute. Streu responded by alleging that she initially filed a
quiet title action because she believed it would increase the sale

value of her property and that she had not anticipated the increas-
ing costs and fees of the litigation. She went on to allege that she
had other financial obligations and therefore had decided to sell
the property. During the time the case was pending Streu did sell
the property, but then failed to substitute the new owner as the
applicant in the case. The new owner of the property filed an af-
fidavit stating that it had begun researching its rights and claims
in the case, a process that had taken considerable time, and that it
was ready to proceed with the case. Nineteen months after the
deadline to set the case for trial had passed, the water court dis-
missed the case with prejudice. Streu, 2010 WL 3623162, at *1
& *2.

On appeal Streu made two arguments against dismissal. First,
Streu argued that Colo. R. Civ. P. 41(b) required the water judge
to make Findings of Fact and Conclusions of Law when dismissing
a case for failure to prosecute. The court rejected this argument,
pointing out that a dismissal with prejudice for failure to prosecute
is not an adjudication on the merits of the claims, and therefore
Colo. R. Civ. P. 41(b) did not require findings of fact and con-
clusions of law to be made by the water court. Streu’s second
argument was that the water court abused its discretion when
dismissing the case with prejudice. The court again disagreed,
stating that the decision to dismiss with prejudice lies within the
sound discretion of the water court, and the court’s decision is
reviewed under an abuse of discretion standard, and the decision
would be overturned only if it was manifestly arbitrary, unreason-
able, or unfair.

The court stated that the applicant bears the burden of pros-
ecuting the case with due diligence and that unreasonable delay or
lack of diligence in prosecution will justify dismissal unless the
applicant presents mitigating circumstances sufficient to excuse
the delay. Based on the record before it, and considering the many
factors that support dismissal, the court held that it could not “con-
clude the water court had acted in a manifestly arbitrary or un-
reasonable manner when it dismissed Streu’s case . . . for failure
to prosecute.” 2010 WL 3623162, at *3 & *4.

The court pointed to the 17-month delay in prosecution as
being far more than the 12 months that constitute prima facia evi-
dence of failure to prosecute under the Colorado Rules of Civil
Procedure. See Colo. R. Civ. P. 121 § 1-10(3). Next, it pointed to
Streu’s failure to provide any evidence of her financial inability
to prosecute the case, noting that conclusory statements with no
specific factual information to support claims are insufficient to
rebut the prima facie case of abandonment. Next, the court pointed
to Streu’s failure to explain why she waited for eight months after
the sale of the property to notify the court of the transfer of the
property, and the fact that the new owner did not adequately
explain why it failed to act for eight months after it acquired the
property. The court also pointed out that the lengthy delay in pros-
ecution had also caused prejudice to the objectors. The court
therefore concluded that under the circumstances in this case,
Streu had failed to establish that the dismissal was done in a man-
ifestly arbitrary or unreasonable manner. 2010 W L 3623162,
at *4 & *5.

CONSTITUTIONAL CHALLENGE TO AW ARD OF COSTS
AGAINST A M UTUAL DITCH COM PANY

City and County of Broomfield v. Farmers Reservoir and
Irrigation Co., No. 09SA269, 2010 WL 3733541 (Colo. Sept. 27,
2010), is an appeal by the Farmers Reservoir and Irrigation Com-
pany (FRICO) from an award of costs against it under Colo. R.
Civ. P. 54(d) in connection with its opposition to an application
for change of water rights by the City and County of Broomfield
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(Broomfield). See City and County of Broomfield v. Farmers
Reservoir and Irrigation Co., 235 P.3d 296 (Colo. 2010). In this
case Broomfield sought to change the use of certain water rights,
and FRICO, United Water and Sanitation District (United), and
other parties opposed Broomfield’s application. Prior to trial
Broomfield settled with all parties except FRICO and United.
After trial, the water court approved the change of water rights on
the grounds that it would not result in injury to other vested water
rights. Broomfield then filed a bill of costs against FRICO, and
FRICO requested a hearing on “(1) whether Broomfield’s alleged
costs were reasonable; (2) whether a mutual ditch company is
exempt from costs under Rule 54(d); and (3) whether Rule 54(d)
violates the due process and equal protection guarantees contained
in the United States and Colorado Constitutions because it awards
costs against non-public water rights holders but not against the
government.” The water court ruled against FRICO on its legal
challenges and awarded Broomfield costs of $33,825.79. FRICO
then appealed the water court’s legal rulings but did not appeal the
reasonableness of the costs. 2010 WL 3733541, at *2.

On appeal, the court summarized the issues presented for re-
view as:

(1) whether FRICO is exempt from costs under C.R.C.P.
54(d) because a substantial number of its shareholders are
municipalities and municipal corporations; (2) whether
Rule 54(d) infringes upon the right of access to courts
under the Petition Clause of the First Amendment to the
United States Constitution; (3) whether Rule 54(d) in-
fringes upon the right of access to courts under the Due
Process Clause of the United States and Colorado Con-
stitutions and under article II, section 6 of the Colorado
Constitution; and (4) whether Rule 54(d) violates the
right of equal protection of the law under the Fourteenth
Amendment to the United States Constitution and under
article II, section 25 of the Colorado Constitution.

Id. at *2.
The court rejected FRICO’s claim that it was exempt from

costs because a substantial number of its shareholders were mu-
nicipalities. It stated that Rule 54(d) allows an award of costs
against the state of Colorado, its officers or agencies, to be im-
posed “only to the extent permitted by law.” It held that the Gen-
eral Assembly had the authority to determine what entities were
subdivisions of the state and therefore exempt from costs under
Rule 54(d). It rejected FRICO’s argument that a mutual ditch com-
pany is immune from costs because it manages the water rights of
municipalities and municipal corporations, stating that the court
cannot add a provision to the statutes governing mutual ditch com-
panies that would shield them from costs simply because they
represent shareholders that are agencies of the state.

The court next rejected FRICO’s claim that Rule 54(d) in-
fringes upon the right of access to courts under the Petition Clause
of the First Amendment to the United States Constitution because
FRICO did not preserve that issue for appeal. Id. at *3.

The court also rejected FRICO’s claim that Rule 54(d) in-
fringes upon the right of access to courts under the Due Process
Clause of both the U.S. and Colorado Constitutions and under
article II, section 6 of the Colorado Constitution. The court began
its analysis by stating that the right to oppose another’s water
rights application is a statutory right, not a right inherent in the
Colorado Constitution, and as such, it is not a fundamental consti-
tutional right. Id. at *6. On FRICO’s related claim that Rule 54(d)
violated article II, section 6 of the Colorado Constitution that pro-
vides “courts of justice shall be open to every person,” the court

held that the right of equal access “does not necessarily mean that
a litigant has the right to engage in cost-free litigation.” It stated
that a burden on a party’s right will be upheld so long as it is rea-
sonable and that an award of costs under Rule 54(d) was reason-
able and did not infringe a fundamental right. Id.

The court also rejected FRICO’s claim that Rule 54(d) vio-
lates the right of equal protection of the law under the Fourteenth
Amendment to the U.S. Constitution and under article II, section
25 of the Colorado Constitution. The court first held that Rule
54(d)’s distinction between governmental and nongovernmental
entities:

does not create a suspect class under equal protection
guarantees in the United States and Colorado Consti-
tutions. . . . Because the right to oppose another’s wa-
ter application is not a fundamental constitutional right
and because C.R.C.P. 54(d)’s classification of govern-
mental and non-governmental entities does not create a
suspect class, we review the award of costs against a
non-governmental agency pursuant to the rational basis
test.

Id. at *7 (i.e., whether the rule is rationally related to a legitimate
state purpose). The court held that the purpose of this distinction
was to protect the public treasury, a concept consistent with the
sovereign immunity. The court found that the classification between
governmental and nongovernmental entities under Rule 54(d)
was “rationally related to the goal of protecting the public treasury
[by prohibiting] a water court from awarding costs to a party
who prevails against the government.” Id. at *8. Accordingly, it
held that “Rule 54(d) violates neither due process nor equal pro-
tection guarantees contained in the United States and Colorado
Constitutions.” Id. 

MONTANA
(Holly J. Franz, Reporter)

M ONTANA SUPREM E COURT CLARIFIES CRITERIA FOR
CHANGES TO INSTREAM  FLOW

The Montana Supreme Court, in Hohenlohe v. DNRC, 2010
MT 203, No. DA09-0429, 2010 W L 3638640 (Mont. Sept. 21,
2010), clarified the statutory criteria an applicant must prove for
a temporary change of water rights to instream flow, as well as the
amount of water that can be changed to instream flow. While up-
holding the Montana Department of Natural Resources and Con-
servation’s (DNRC) administrative change process, the court crit-
icized DNRC’s exercise of discretion in this case.

The Hohenlohes applied to temporarily change an existing
32.5 cubic feet per second (cfs) flood irrigation right to sprinkler
irrigation and instream flow. They had historically diverted the
entire right and dewatered the lower section of Little Prickly Pear
Creek, a tributary to the Missouri River. Under the proposed
change, they would divert 3.5 cfs for irrigation and leave the re-
maining 29 cfs in the stream. The “protected reach” for the instream
flow ends 200 feet downstream from the point of diversion. The
sole downstream appropriator on Little Prickly Pear Creek filed
an objection, which was subsequently settled. There were no other
objectors.

DNRC issued a Statement of Opinion recommending denial
of the application. The Hohenlohes requested a hearing, and DNRC
appointed the author of the Statement of Opinion as the hearing
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examiner. A show cause hearing was held under the informal con-
tested case proceedings of Mont. Code Ann. § 2-4-604. The Hohen-
lohes unsuccessfully contested the appointment of the hearing
examiner and the use of the informal proceedings. DNRC denied
the application based upon the applicant’s failure to prove historic
consumptive use, which was necessary to show the lack of adverse
affect. 2010 WL 3638640, at ¶ 12.

The Hohenlohes filed for judicial review. The district court,
declaring itself to be “at a loss” over how “such a beneficial change”
could be denied, found that the DNRC denial was clearly errone-
ous, as well as arbitrary and capricious, and ordered the issuance
of the change. See id. at ¶ 20. The district court also determined
that neither the change statute, M ont. Code Ann. § 85-2-402,
nor the instream flow temporary change statute, Mont. Code Ann.
§ 85-2-408, required analysis of return flows. 2010 WL 3638640,
at ¶ 21. DNRC appealed. The Montana Supreme Court reversed
and remanded the application to DNRC for further proceedings
consistent with the court’s decision. Id. at ¶ 77.

One of DNRC’s concerns in appealing the case was that fail-
ure to quantify historic consumptive use as part of an instream
flow change may allow the entire flow rate to be consumed when
the water converts to its original consumptive use at the end of the
temporary change. The court rejected DNRC’s “bootstrapping”
argument by pointing out that when the temporary change expires
the right automatically reverts to its “permanent purpose, place of
use, point of diversion, or place of storage.” Id. at ¶ 27 (quoting
Mont. Code Ann. § 85-2-407(6)). According to the court, this re-
version applies “to both the consumptive and non-consumptive
components” of the right “encompassing both the proportional and
actual quantities of water represented by them.” Id. The court found
that the reversion statute, Mont. Code Ann. § 85-2-407(6), pre-
vented any attempt to bootstrap “a non-consumptive use . . . into
a consumptive use or to enlarge the flow rate that may be used
consumptively.” 2010 WL 3638640, at ¶ 27.

The Hohenlohes asserted that DNRC lacked authority to “quan-
tify” a volume for their irrigation water right and cited McDonald
v. Montana, 220 Mont. 519, 722 P.2d 598 (1986), for the prop-
osition that volume is an impermissible measure of direct flow
irrigation rights. The court ruled that the Hohenlohes mischarac-
terized McDonald, which rejected a constitutional challenge to
state statutes concerning adjudication of volume for irrigation
rights. After reviewing DNRC’s rules requiring change applicants
to quantify both a diverted flow rate and volume, the court held
the department’s use of volume in the change process was not an
adjudication quantifying the right. Rather, the volume represented
the amount of water that potentially can be changed. 2010 WL
3638640, at ¶ 31.

The court then turned to the statutory criteria that an appli-
cant must prove for an instream flow change. Mont. Code Ann.
§ 85-2-408(3) provides that in addition to the requirements of the
change statute, Mont. Code Ann. § 85-2-402, and the temporary
change statute, Mont. Code Ann. § 85-2-408, an applicant for a
temporary instream flow change also must prove that the change,
as measured at a specific point, will not adversely affect other
rights and that the amount of water is needed to benefit the fish-
ery. These are the only additional criteria that an applicant must
prove by a preponderance of the evidence. 2010 W L 3638640,
at ¶ 35.

Mont. Code Ann. § 85-2-408(7) provides,
[t]he maximum quantity of water that may be changed to
maintain and enhance streamflows to benefit the fishery
resource is the amount historically diverted. However,

only the amount historically consumed, or a smaller
amount if specified by the department in the lease autho-
rization, may be used to maintain or enhance stream-
flows to benefit the fishery resource below the existing
point of diversion.

The court ruled this was an entirely separate provision from the
statutory criteria listed in Mont. Code Ann. § 85-2-408(3), and did
not impose an additional proof requirement on the applicant. 2010
WL 3638640, at ¶ 36.

The court then interpreted this provision to allow DNRC to
approve a change to instream flow for “the amount historically
diverted, the amount historically consumed, or a lesser amount”
as long as the change does not cause adverse effect. Id. at ¶ 40.
This interpretation appears to be based, in part, on the lack of
preferences among the various uses in Montana water law, and the
ability of an irrigator, upon making the required statutory showing,
to change the historically diverted amount.

The court ruled that since the Hohenlohes proved a lack of
adverse effect, the instream flow change should be granted for the
amount historically diverted. In doing so, however, the court up-
held DNRC’s authority, in appropriate circumstances, to limit the
amount of water protected in an instream flow change, and re-
jected the Hohenlohes’ argument that, in the absence of objectors,
the full diverted amount should be considered the historically con-
sumed amount. The court found “consumptive use” was a legally
defined term in DNRC’s rules that could serve as a limitation in
other change applications. Id. at ¶ 69. Such a limitation may be
particularly appropriate where a portion of the diverted water
returns directly to the protected reach and identifiable users may
be potentially adversely affected. As a result, DNRC must per-
form a case-by-case analysis of whether an instream flow appli-
cation may be approved for the full historically diverted amount,
the amount historically consumed, or a smaller amount. Id. at ¶ 71.

The remainder of the decision generally upholds DNRC’s
change process while criticizing the department’s exercise of dis-
cretion in this case. For example, the court recognized that the
issue of return flow must be considered in the change process,
because a change in the amount or pattern of return flow has the
potential to adversely affect downstream water rights. The court
referred to the “fundamental rule of Montana water law” that an
appropriator only has a right to the amount historically put to
beneficial use and that each subsequent appropriator “is entitled
to have the water flow in the same manner as when he located.”
Id. at ¶¶ 44, 43 (quoting Spokane Ranch & Water Co. v. Beatty,
96 P. 727 (1908)).

While acknowledging that historic consumptive use, as quan-
tified in part by a return flow analysis, is a key element of proving
historic beneficial use, the court stated that the amount of required
analysis varies “with the facts of a particular case and the potential
for adverse impact.” Id. at ¶ 45. The Hohenlohes analyzed return
flows in the 200-foot protected reach below the point of diversion,
but did not analyze the amount of historic return flow to the
Missouri River. Finding the potential for adverse impact to be
negligible, the court criticized DNRC’s insistence on a “com-
plete” return flow analysis. Because the change was for instream
flow on the lower reaches of a small tributary and the Hohenlohes
satisfactorily established the lack of adverse effect, the court found
that DNRC abused its discretion by requiring more than was nec-
essary to satisfy the statutory criteria. Id. at ¶ 66.

The court ruled DNRC has discretion in the amount of re-
quired analysis, but emphasized that this “discretion does not exist
in a vacuum” and the “degree of analysis required in a given sit-
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uation will vary according to the underlying facts.” Id. at ¶ 55.
The court urged DNRC to focus on the hydrologic significance of
return flow as it relates to the statutory requirement of proving the
lack of adverse effect. DNRC may exercise its discretion only to
require the amount of analysis necessary to determine lack of ad-
verse effect.

The court pointed out that DNRC’s use of the Montana Irri-
gation Guide to calculate historic consumptive use is just one of
the options allowed by department rule. According to the court,
rough estimates of historic consumptive use based upon crop, soil
type, and region, such as provided by the Montana Irrigation
Guide, may be useful for changes from one consumptive use to
another or where the potential for adverse effect is unclear. But,
for “instream flow applications on the lower portions of small
tributaries” where the applicant proves the lack of adverse effect,
the use of such rough estimates may “counteract the intent of the
instream flow provisions by arbitrarily limiting the amount of
water that may be protected to benefit fisheries.” Id. at ¶ 60.

According to the court, DNRC’s conduct ignored how the
instream flow statutes work in practice. Most of the leases are
located on lower reaches of tributaries that represent the preferred
spawning habitat for native fish species that inhabit the larger
rivers of Montana. Based upon fish biology and the operation of
the prior appropriation system, the greatest fishery benefit accrues
from water being protected instream in the lower reaches of small
tributaries. Id. at ¶ 63.

The court reversed the district court order because it was too
broad in its limitations on DNRC’s discretion regarding instream
flow changes. The department was instructed to either approve the
Hohenlohe application as presented or grant a new hearing on the
amount of water that may be dedicated to instream flow. If a new
hearing is held, DNRC must act in a timely manner and must
comply with all applicable statutory procedures including the ap-
pointment of a new hearing examiner as required in the 2009
amendments to Mont. Code Ann. § 85-2-310. 2010 WL 3638640,
at ¶ 77.

In a concurring opinion joined by Justice Nelson, Justice
Wheat expressed a desire for coordination between the Montana
Department of Fish, Wildlife, and Parks and DNRC, and referred
to DNRC’s conduct as adversarial, obstinate, and dilatory.

M ONTANA SUPREM E COURT ADDRESSES NAVIGABILITY
AND THE PUBLIC TRUST DOCTRINE

In PPL Montana, LLC v. Montana, 355 Mont. 402, 229 P.3d
421 (2010), the Montana Supreme Court ruled that the Missouri,
Madison, and Clark Fork Rivers are navigable for title purposes
and thus their riverbeds are trust lands owned by the state. The
court required PPL Montana, LLC (PPLM), which has a number
of hydroelectric dams on these rivers, to pay past damages and
future lease payments for the use of the state’s riverbeds.

The court ruled that the navigability for title test should be
liberally construed. To be navigable for title, a river does not have
to actually be used for commerce at or before statehood as long as
it is susceptible of providing a channel for commerce. Id. at ¶ 99.
The term commerce also must be broadly construed. Id. at ¶ 100.
Because navigability is based upon a broad definition of com-
merce combined with an actual-use or susceptible-of-use standard,
present-day usage of a river may be probative of its status as
navigable at the time of statehood. Present-day recreational use is
sufficient for purposes of proving commerce. The existence of
portages or other obstructions requiring artificial means of navi-
gation do not limit a finding of navigability.

Based upon this test, the court found that the state provided
evidence sufficient to demonstrate navigability and it rejected
PPLM’s argument that factual disputes precluded the district court’s
summary judgment ruling on navigability. The court also rejected
PPLM’s argument that certain portions of the rivers at issue, such
as the Great Falls reach of the Missouri River, are non-navigable.
The court ruled that short interruptions of navigability in an other-
wise navigable stream do not require a section-by-section analysis
of the river. As a result, the entirety of the Missouri, Madison, and
Clark Fork Rivers are navigable and Montana holds title to these
riverbeds under the equal footing doctrine.

The court reversed the district court’s ruling that the river-
beds are school trust lands. Id. at ¶ 117. Rather, the riverbeds are
public trust lands pursuant to the Montana Constitution art. X,
§ 11(1). These lands are held in trust for the people and full mar-
ket value must be charged for their use. As a result, PPLM was
held liable for past damages for trespass and for future lease pay-
ments. Because trust lands are involved, there is no statute of
limitations defense to the trespass action. Past damages are cal-
culated using the shared net benefits methodology based upon the
net income from each facility being split by PPLM and the state
according to the state’s share of the land associated with the
facility. 229 P.3d 421, at ¶¶ 159 & 160.

While the determination that the riverbeds are public trust
lands, as opposed to school trust land, does not impact the need
to obtain an easement or lease for use of navigable riverbeds, it
does address one of the concerns expressed by the several water
user organizations that filed amicus curiae briefs. Under the ruling
in Department of State Lands v. Pettibone, 216 Mont. 361, 702
P.2d 948 (1985), the state owns all water rights diverted from or
used upon school trust lands. The water users were concerned that
if the streambeds were determined to be school trust land, it would
affect ownership of their water rights. Ironically, this ruling also
triggered the contingent voidness clause in a 2009 legislative act
that limited the potential impact of the navigability decision on
water users other than hydroelectric dam owners. The contingent
voidness provision declared the entire legislative enactment void
if the Montana Supreme Court ruled the riverbeds were not school
trust land. See Senate Bill 507, § 12 (2009).

The court ruled that the right to appropriate water does not
include the right to make free appropriation of waters on and
within state-owned land without paying compensation to the state.
The court specifically addressed the concerns raised by amici
Montana Water Resources Association, Gallatin Agricultural Irri-
gators, and Montana Farm Bureau Federation, that the decision
will negatively impact their ability to appropriate water from riv-
ers. The court stated its finding that navigable riverbeds are state
trust land requiring compensation for their use “does not imply
that all other water users will be assessed a fee for usage in the
same manner as PPLM.” 229 P.3d 421, at ¶ 170. The court re-
ferred to the legislature’s ability to pass general laws providing an
assessment method for irrigators, stockmen, recreationists, and other
water users in a manner that takes the public trust into account.
The legislature has already proposed new legislation for the 2011
session to limit the amount of streambed rent that can be imposed
on other water users.

PPLM has filed a petition for writ of certiorari with the U.S.
Supreme Court seeking review of the navigability ruling. 79 USLW
3102 (Aug. 12, 2010) (No. 10-218).
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NEBRASKA
(Annette Kovar, Guest Reporter)

U.S. EPA  APPROVES NEBRASKA WATER QUALITY
STANDARDS UPGRADES

Water quality standards are an integral part of the federal
Clean Water Act (CWA), 33 U.S.C. §§ 1251–1387. These stand-
ards are largely written, enforced, and construed by state or tribal
authorities in accordance with section 303 of CWA, 33 U.S.C.
§ 1313, and are based on designated beneficial uses to be made of
surface waters (e.g., recreation, public drinking water, agriculture,
and aquatic life) and the water quality criteria necessary to protect
these assigned uses. Neb. Admin. Code, Title 117, is the basis of
all surface water quality protection programs administered by the
Nebraska Department of Environmental Quality (NDEQ), includ-
ing development of a CWA § 303(d) impaired waters list, de-
velopment of total maximum daily loads for impaired waters, and
issuance of water-quality based permits under the National Pollu-
tant Discharge Elimination System program.

CWA § 303 requires states to review their water quality stand-
ards at least once every three years, revising where appropriate.
The NDEQ completed its most recent triennial review and pro-
mulgation of revisions to its standards in March 2009, and sub-
mitted the revisions to the Federal Environmental Protection
Agency (U.S. EPA) for approval. U.S. EPA approved the majority
of the revisions on September 30, 2010. See Spratlin Letter at
http://www.epa.gov/region07/news_events/legal/pdf/ne_2008_
wqs_approval_pkg_9_30_10.pdf. Of note, U.S. EPA approved a
new narrative criterion to protect recreational users from exposure
to toxic algae. 117 Neb. Admin. Code § 4-002.02. NDEQ has been
monitoring for algae toxins at popular state recreational lakes for
approximately seven years and issuing health alerts where war-
ranted during the recreational season. In addition, U.S. EPA ap-
proved new numeric criteria for diazinon and nonylphenol, which
adopted the U.S. EPA criteria developed under CWA § 304(a). It
also approved the identification of several new lakes and corres-
ponding beneficial use designations. Spratlin Letter, at 2 & En-
closure at 3.

U.S. EPA deferred action on two new provisions adopted by
Nebraska. One provision allows development of site-specific
chloride criteria in certain saline watersheds based on natural
background values because the particular watersheds have high
natural background concentrations of chloride and the resident
aquatic life has adapted to these saline conditions. The reason
for the deferral is so NDEQ can further refine its procedures for
criteria development. The other deferred provision relates to the
adoption of numeric nutrient criteria for lakes and reservoirs for
total phosphorus, total nitrogen, and chlorophyll a. It was deferred
pending completion of additional research on nutrient criteria de-
velopment by the University of Nebraska. Spratlin Letter, at 3 &
Enclosure at 2 & 7-8.

NEVADA
(Bret Birdsong, Reporter)

NEVADA SUPREM E COURT INVALIDATES RENO’S
ANNEXATION OF COLD SPRINGS

The Nevada Supreme Court decided City of Reno v. Citizens
for Cold Springs, 236 P.3d 10 (Nev. 2010), a land-use case holding
that Reno failed in its duty under the Reno Municipal Code to
consider the water supply infrastructure requirements for a closed-
basin rural area it sought to annex before approving a zoning-map
amendment for the area. Cold Springs is a rural area north of Reno
that the city sought to annex to enable the development of 6,860
new residential units and 13.5 million square feet of new com-
mercial space. Former Reno Municipal Code § 18.06.404(d)(1)(b)
(2008) required the planning commission and city council, when
approving a planning map amendment, to find that “[t]he change
in zoning represents orderly development of the city and there are,
or are planned to be adequate services and infrastructure to sup-
port the proposed zoning change and existing uses in the area.”
236 P.3d at 17.

The court rejected an argument that detailed water plans can-
not be developed until a zoning ordinance has been enacted. It
held that the code required local government to

make a finding about plans for adequate services and
infrastructure prior to the adoption of amendments to the
master plan. In this finding, local government must set
forth an estimate of the water services and infrastructure
required to serve the proposed development facilitated
by the zoning amendment and must state how the gov-
erning entity plans to meet this demand.

Id. at 18. It held that a bare finding that existing infrastructure
could be expanded and new infrastructure could be built, in con-
junction with a statement that “detailed” plans would later be de-
veloped, failed to meet the statutory requirement. Such a con-
clusory plan, according to the court, failed to articulate even a
general plan for water services and merely deferred the issue until
a later date. Id. at 19. The lesson is a salutary one about con-
clusory water and other infrastructure planning, even if its impact
is limited, given the specificity of the Reno Municipal Code and
the fact that the particular provision has since been amended.

OREGON
(Jennie L. Bricker, Reporter)

OREGON STEPS UP PREVENTION M EASURES FOR
INVASIVE SPECIES

House Bill 2220 created both an invasive species prevention
program, effective January 1, 2010, for Oregon waterways, funded
through an increase in boat registration fees for powerboats, and
the state’s first-ever nonmotorized boat permit program, appli-
cable to inflatable kayaks and other nonmotorized boats more than
10 feet long. The program is administered and implemented joint-
ly by the Oregon State Marine Board and the Oregon Department
of Fish and Wildlife.

Oregon lakes are vulnerable to invasion by nonnative spe-
cies such as Dreissenids, which include zebra mussels (Dreissena
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polymorpha) and quagga mussels (Dreissena bugensis), as well
as several species of highly invasive aquatic plants. Recreational
boating is the most likely vector for unintentional introduction of
these species. Once introduced, Dreissenids rapidly encrust sur-
faces and can cause serious economic and environmental harm,
threatening hydropower, irrigated agriculture, drinking water, rec-
reation, and salmon recovery programs. See Zebra and Quagga
Mussel Info. Resource Page, available at http://nas.er.usgs.gov/
taxgroup/mollusks/zebramussel.

Dreissenids have been known to survive on trailered boats
for up to one month. As of 2009, Dreissenids had infested bodies
of water in 28 states, including Arizona, California, Colorado,
Nevada, and Utah. Id. Over the past five years, more than 100 boats
transporting Dreissenids have been intercepted in the West, in-
cluding a vehicle intercepted in Washington in 2007 that had
passed through Oregon trailering a boat with zebra mussels at-
tached, and another that was stopped at the California border on
its way into Oregon trailering a boat covered with quagga mussels.

SHORTFALLS IN WATER AND M ONEY PLAGUE STATE

Oregon continues to grapple with budget shortfalls. As of
September, the state’s revenue collections were down $1 billion
from the projections the Oregon Legislative Assembly used to
establish the budget for the 2009-2011 biennium. http://oregon.
gov (Budget and Management Division; search for “Agency Al-
lotment Reductions Sept. 2010). All state agencies, programs, and
services have been affected; at the Oregon Water Resources De-
partment (Department), the revenue shortfall has triggered an an-
nouncement that four additional positions will be cut, which brings
total staff cuts this year to 13. The Department expects to shift some
program expenses from general funds to fees, which could mean
fee increases in the near term.

Meanwhile, as the troubled state economy manifested it-
self in a 41% decline in net farm income in 2009, (Greg Stiles,
“Oregon’s Farm Income Falls 41%,” Mail Tribune, Sept. 16,
2010), the agricultural community in southern Oregon’s Klamath
Basin suffered this year from the worst drought in at least nine
years, with the approximately 1,000 farms in the U.S. Bureau of
Reclamation (Bureau) Klamath Project receiving only a fraction
of normal irrigation deliveries. In March, Oregon Governor Ted
Kulongoski issued a drought declaration for the Basin, and the
U.S. Department of Agriculture followed with a declaration of
natural disaster. On September 16, 2010, Secretary Ken Salazar
announced that the U.S. Department of the Interior had approved
$10 million to support conservation measures and drought relief
in the Klamath Basin. Press Release, “Secretary Salazar Announces
$10 million to Support Water Conservation and Drought Relief
Efforts in the Klamath Basin,” available at http://www.doi.gov/
news/pressreleases/index.cfm. The money, which will be provided
through the Bureau, will be used to deepen groundwater wells,
pay farmers to leave land idle, and develop new water manage-
ment approaches.

TEXAS
(Emily Willms Rogers, Reporter)

ESA  TAKING CLAIM S FILED IN FEDERAL DISTRICT COURT

As reported in Vol. XLIII, No. 1 (2010) of this Newsletter, on
December 7, 2009, The Aransas Project (TAP), an environmental
group whose focus is water management in the Guadalupe River

Basin, filed with the Texas Commission on Environmental Quality
(TCEQ) a Notice of Intent to sue for violations of the Endangered
Species Act (ESA), 16 U.S.C. §§ 1531–44. On March 10, 2010,
TAP filed suit in the U.S. district court seeking declaratory and
injunctive relief under the ESA against five State of Texas offi-
cials, including three commissioners of the TCEQ. The Aransas
Project v. Shaw, No. 2:10-cv-00075, 2010 WL 2003720 (S.D.
Tex. Mar. 10, 2010). TAP asks the district court to declare that
(1) the defendants, through an alleged failure to adequately man-
age freshwater uses and flows on the Guadalupe and San Antonio
Rivers, have violated section 9 of the ESA, 16 U.S.C. § 1538, by
“taking” whooping cranes, including significantly modifying and
destroying crane habitat and “harassing” cranes; and (2) the state’s
water use and diversion laws are preempted by federal law to the
extent they result in “takes” of cranes. 2010 WL 2003720, at
¶¶ 174–181.

TAP seeks injunctive relief that would:

• enjoin defendants from approving or allowing water di-
version activities under existing state water rights that
would alter or destroy crane habitat, until the state can
provide reasonable assurances that such activities will
not “take” whooping cranes in violation of the ESA; id.
at Prayer following ¶ 209, VIII(D);

• enjoin defendants from approving or processing new or
pending water permits; id. at VIII(E);

• order defendants to compile an inventory of exempt wa-
ter withdrawals for livestock and domestic use and de-
velop a process for accounting for “all water withdraw-
als” from the San Antonio and Guadalupe River systems;
id. at VIII(F);

• order defendants to compile inventories of all permitted
and exempt withdrawals and develop a “binding plan”
for water development and use that may include “reduc-
tion of existing water uses or addition of special condi-
tions to existing permits”; id. at VIII(G);

• order defendants to develop a Habitat Conservation Plan
under section 10 of the ESA, 16 U.S.C. § 1539, “for the
San Antonio and Guadalupe River basins and San An-
tonio Bay,” including provisions to “reduce all with-
drawals . . . to prevent harm and harassment . . . ”; id. at
VIII(H); and

• appoint a Special Master to oversee development of the
plans, studies, and activities necessary to implement the
court’s order; id. at VIII(I).

The court granted motions to intervene in the proceeding filed by
the Guadalupe-Blanco River Authority (GBRA) and the Texas
Chemical Council (TCC). The court, however, denied motions to
intervene filed by the Texas Farm Bureau (TFB) and American
Farm Bureau Federation (AFBF), San Antonio Water System
(SAWS), San Antonio City Public Service Board (CPS), Union
Carbide Corporation (UCC), and San Antonio River Authority
(SARA), finding that each is adequately represented by already-
admitted parties to the litigation.

The court categorized TFB, AFBF, and UCC as “private wa-
ter users” whose rights might be impacted by TAP’s litigation,
and denied intervention on the grounds that TCC, as a private
water user whose intervention was already granted, could adequa-
tely represent their interests. TFB, AFBF, and UCC argued that
this categorization is improper, as they each individually possess
types of water rights that TCC does not hold and therefore TCC
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could not represent their interests in settlement, at trial, or in the
fashioning of a remedy. Similarly, the court denied the interven-
tions of SAWS, CPS, and SARA because, as “public water users,”
their interests would be represented in the proceeding by GBRA
and TCEQ. SAWS, CPS, and SARA argued that TCEQ, as the
regulator of surface water rights in Texas, cannot be expected to
represent their interests as regulated entities, and that each holds
different water rights than GBRA, which therefore cannot be ex-
pected to represent their interests.

TFB, AFBF, UCC, SAWS, CPS, and SARA have appealed
the denial of their interventions to the Fifth Circuit. On August 12,
2010, the Fifth Circuit issued a stay of the district court proceed-
ing. Briefing has concluded, and a decision from the court is ex-
pected in the near future.

STATE TRIAL COURT FINDS COM PENSABLE TAKING IN THE
DENIAL AND LIM ITING OF GROUNDW ATER PERM ITS

Plaintiffs Glenn and JoLynn Bragg own two pecan orchards
in Hondo, Texas. After the Texas Legislature created the Edwards
Aquifer Authority (EAA) to manage groundwater in the Edwards
Aquifer, the Braggs filed for groundwater permits from the EAA
for wells located at both of their orchards. Following a contested
case hearing, the EAA denied a permit for one of the Braggs’
wells and granted a permit in an amount less than requested for
the other. The Braggs filed suit asserting a variety of state and
U.S. constitutional claims, and a lengthy series of litigation en-
sued in both federal and state court. The claim that remained for
trial in Bragg v. Edwards Aquifer Authority, Cause No. 06-11-
18170CV, 38th Dist. Court, Medina County, TX (May 7, 2010),
was the Braggs’ allegation that the EAA’s actions constituted a
taking under article I, section 17 of the Texas Constitution.

Following trial on March 22, 2010, the district court rendered
judgment in favor of the Braggs. The court found that, while the
enactment of the Edwards Aquifer Act (which authorized the
creation of the EAA) did not deprive the Braggs of all econom-
ically viable use of their property, the implementation of the Act,
the EAA’s denial of the Braggs’ first permit application, and the
granting of their second application for an amount less than re-
quested or needed caused the Braggs damage. This action of the
EAA unreasonably impeded the Braggs’ use of their property as
a pecan orchard, causing them “severe economic impact,” inter-
fered with their investment-backed expectations, and constituted
a regulatory taking by the EAA of the Braggs’ property as set
forth in the balancing test of Penn Central Transportation Com-
pany v. New York City, 438 U.S. 104 (1978), and Sheffield Dev.
Co. v. City of Glenn Heights, 140 S.W.3d 660 (Tex. 2004). The
court therefore determined that the Braggs were entitled to be
compensated for their losses under the Texas and U.S. Consti-
tutions.

To evaluate the measure of damages, the court used two
methods. For the orchard that did not receive a permit from the
EAA, the court compared the value of a dryland farm in the same
county as the Braggs’ orchards to the per-acre value of an irri-
gated farm. For the orchard that received a permit in a lesser
amount than sought, the court awarded the market value per acre-
foot of groundwater for the amount of water that the Braggs re-
quested but did not receive. The damages awarded to the Braggs
totalled $732,493.40.

An appeal of the court’s decision is anticipated.

UTAH
(L. Ward Wagstaff, Reporter)

UTAH SUPREM E COURT CLARIFIES THE REQUIREM ENTS
FOR STANDING

In Brown v. Division of Water Rights, 2010 UT 14, 228 P.3d
747 (Utah 2010), the Utah Supreme Court reviewed a court of ap-
peals decision upholding a permit for a stream alteration. The case
originated with a contested permit for construction of a bridge, but
the Utah Supreme Court took the opportunity to address questions
of standing that have broad applicability.

James McIntyre owns property on both sides of Little Cotton-
wood Creek in the Salt Lake valley. In 2006, McIntyre applied to
the Division of Water Rights for a permit to alter a natural stream
channel to construct a bridge to connect the two portions of his
property. The Browns, who own property that is not adjacent to
the creek but is on the escarpment formed by the creek, opposed
the application. The Division granted the permit and the Browns
sought de novo review in the district court. At the same time, they
sought a temporary restraining order against the bridge construc-
tion, to which they attached an engineering report supporting their
allegations that the bridge could increase the potential for flooding
and damage to their property. The district court denied the injunc-
tion and dismissed the de novo review on grounds that the Browns
lacked standing. Id. at 749-50.

A divided court of appeals upheld the district court decision.
The court of appeals examined the engineering report and held
that the alleged potential injury was unlikely and that any damage
was contingent on events “that may not occur as anticipated or
indeed may not occur at all.” Brown v. Division of Water Rights,
195 P.3d 933, 937 (Utah Ct. App. 2008) (quoting 13A Charles
Alan Wright et al., Federal Practice & Procedure § 3532 (2d ed.
1984)). In doing so, the court of appeals applied the federal stand-
ard for standing, finding that the Browns had “not demonstrated
that any potential injury to their property is actual or imminent.”
Id. at 938. The Utah Supreme Court granted certiorari.

In its decision, the Utah Supreme Court noted that the re-
quirement of standing is not expressed in the Utah Constitution
but derives from the separation of powers. The court explained
that Utah law regarding standing is not the same as federal law
and that the court of appeals erred in applying the federal stand-
ard. The court then examined the standard under Utah law. Brown,
228 P.3d at 750-54.

The court clarified that “although a challenge to standing is
jurisdictional and may be brought at any stage of the litigation,
such a challenge is to be evaluated under the standard used for
a dispositive motion at the relevant stage of litigation.” Id. at
752. The court had previously stated that a plaintiff may establish
standing by alleging injury that is “actual or potential.” A poten-
tial injury, the court explained, means the plaintiff must establish
a “reasonable probability” of future injury, which lies somewhere
between “mere possibility” and the federal standard of “imminent
injury.” Id. at 753.

For purposes of a motion to dismiss, an allegation that
there is a reasonable probability of future injury will
be assumed to “embrace those specific facts that are
necessary to support the claim.” (footnote omitted). [A]t
subsequent stages of the litigation . . . the court must de-
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termine whether the plaintiff’s allegations establish that
a reasonable probability of future injury exists.”

Id.

Applying this standard to the Browns’ complaint, the court
held they had alleged sufficient facts in the engineering report to
establish standing. “Taking the Browns’ allegations as true, which
we must for purposes of McIntyre’s motion to dismiss, the Browns
have established that there is more than a ‘mere possibility’ of
injury.” Id. at 754.

One lesson from this case is that in Utah the standard for
standing is considerably lower than the federal standard of “im-
minent injury.” With the court’s imagery of a continuum ex-
tending from “mere possibility” to “imminent injury,” one might
conclude that the court’s use of “reasonable probability” rather
than “reasonable possibility” implies that the Utah standard lies
more towards the upper end of the continuum. Nevertheless, the
Utah standard extends somewhere less than “more likely than
not.” See id. at 753.

Second, the court seemed to sanction a “magic words” ap-
proach to standing, at least for the pleadings stage. A complaint
can survive a motion to dismiss merely by alleging a “reasonable
probability of future injury,” and the court will assume the facts
to support the allegation. Id. at 753. Presumably, allegations that
injury is “very likely” or “more likely than not” would also suffice
at the pleading stage. Alternatively, the plaintiff can allege facts
and the court will determine if they sufficiently support a reason-
able probability of future injury. Id.

Third, the level of proof to support the allegations of future
injury changes as the litigation progresses. At the pleading stage,
the allegation is sufficient. At summary judgment, the plaintiff
must assert specific facts by affidavit or other evidence, and at
trial, the evidence must support the reasonable probability of fu-
ture injury. Id. at 751-52.

The court did not discuss the policy reasons for a low state
standard except that standing in Utah is related to the principle
that “particular disputes are most amenable to resolution in par-
ticular forums.” Id. at 751 n.9 (quoting Jenkins v. Swan, 675 P.2d
1145, 1149 (Utah 1983)). Apparently, the court is guided by the
belief that the court system is the appropriate forum for resolving
disputes in Utah.

WASHINGTON
(Amy K. Kelley, Reporter)

SUPREM E COURT ADDRESSES DISTINCTION BETW EEN
“COM M ON ENEM Y”  DOCTRINE AND THE “NATURAL
WATERCOURSE”  RULE

In 1978 Okanogan County (County) began making improve-
ments to a preexisting dike on the bank of the Methow River; with
the assistance of the Washington State Department of Transpor-
tation (State), other improvements were made in 1983, 1987, and
1999. In 2002, the rapid melt of snowpack caused a high-water
event in the Methow River, and much of a residential lot one-half
mile downstream of the dike, including a cabin on the lot, was

washed away. The landowners sued the County and State on mul-
tiple theories, and lost on summary judgment before the trial
court. The court of appeals reversed, and the County petitioned
for review in the Supreme Court of W ashington. In Fitzpatrick
v. Okanogan County, 238 P.3d 1129 (Wash. 2010), the court
(1) held that the governmental defendants were not statutorily
immune from suit, (2) explained the differences between the com-
mon enemy doctrine (under which the County and State would
prevail) and the natural watercourse rule (under which the plain-
tiffs would prevail), and (3) affirmed the court of appeals but re-
manded the case to the trial court because a genuine issue of fact
regarding “whether the water that washed away the owners’ prop-
erty is classified as surface water or water within a natural water-
course” made the grant of summary judgment inappropriate. Id.
at 1135, 1137.

The supreme court first found that although under former
Wash. Rev. Code § 86.12.037 the County would have had no
liability for “contractual or noncontractual acts” that related to
flood prevention, and under Wash. Rev. Code § 86.16.071 the
State similarly would not be liable, neither of these immunities
extended to causes of action “based on a constitutional taking
claim.” 238 P.3d at 1133. Therefore, the inverse condemnation
claim of the plaintiffs, based on Wash. Const. art. I, § 16, should
not have been dismissed on grounds of governmental immunity.
238 P.3d at 1133.

The court then went on to explain that the common enemy
doctrine would allow a landowner (here, the County and State
regarding their maintenance of the dike) to “alter the flow of
surface water to the detriment of their neighbors” (here, the down-
stream landowners). Id. at 1134. The natural watercourse rule,
however, the court noted: “prevents interference with the natural
flow of a waterway. . . . [P]arties are not protected by the common
enemy doctrine if they divert water from a natural watercourse
and damage other properties.” Id. Furthermore, “a question . . . as
to the existence of a natural watercourse . . . must be determined
by the trier of fact.” Id. at 1132 (quoting Buxel v. King County,
374 P.2d 250 (Wash. 1962)).

The court found that the only evidence presented to the trial
court on the issue of the presence of a natural watercourse was
provided by landowner’s expert witness, a hydrologist who pro-
vided a memorandum stating his view that the dike cut off “nat-
ural overflow channels” of the Methow River that would have re-
lieved the flows in the main channel. Id. at 1136. The defendants
countered with arguments that the waters that washed away the
downstream property were surface waters, and therefore the com-
mon enemy doctrine applied, but those arguments did not counter
the plaintiff’s position that there was an issue of fact that needed
to be resolved by the trier of fact on remand. Id. at 1136 & 1137.
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ANTIDEGRADATION—
HOW IT IS DONE IN IDAHO

(Linda B. Jones, Idaho Reporter)

For the past 10 months, industry members, regulators, envi-
ronmental groups, municipalities, and the community at large have
been embroiled in one of the most intense and largest negotiated
rulemaking proceedings within the Idaho Department of Environ-
mental Quality’s (DEQ). The rulemaking concerns the antidegra-
dation provisions under DEQ’s Water Quality Standards. Idaho
Admin. Code r.58.01.02.051, available at http://adm.idaho.gov/
adminrules/rules/idapa58/58index.htm. This report explores the
history of the state’s antidegradation policy; a lawsuit providing
the impetus for DEQ to undertake a negotiated rulemaking to de-
velop an implementation plan for the policy; the debates and issues
arising during that rulemaking; and the current status of the adopted
rule as it makes its way before the 2011 Idaho Legislature for final
approval.

What Is Antidegradation?
Understanding what the antidegradation policy means with

respect to water quality and effluent dischargers requires a review
of where the policy sits within the Clean Water Act. The Federal
Water Pollution Control Act (also known as the Clean Water Act)
Amendments of 1972, 33 U.S.C. §§ 1251–1387, established the
current federal surface water quality regulatory program. Among
the programs regulating pollution of surface waters are the Na-
tional Pollutant Discharge Elimination System (NPDES) or section
402 permit program (which regulates point source discharges of
pollutants, including stormwater), 33 U.S.C. § 1342; the section 404
permit program, which regulates the point source discharge of
dredged or fill materials, 33 U.S.C. § 1344; and the section 208
and section 319 programs, regulating nonpoint sources of water
pollution, 33 U.S.C. §§ 1288, 1329. The federal Environmental
Protection Agency (EPA) implements the NPDES program in
states, such as Idaho, where the state regulatory body has not ap-
plied to EPA for designation as the primary implementing agency.
Because EPA issues NPDES permits, including stormwater permits
and approval for use of federal “general permits” in Idaho, the DEQ
is required under section 401 of the Clean Water Act, 33 U.S.C.
§ 1341, to certify that the proposed discharge will comply with
state-adopted water quality standards. State 401 certification is
also required for section 404 permits. In addition to effluent limi-
tations (technical controls to eliminate or reduce the pollutants in
the discharge) and other requirements (e.g., water quality-based
limitations) proposed by EPA, the state may condition its 401 cer-
tification on the application of additional or other limits deemed

continued on page 2

WASHINGTON REJECTS SEPARATION OF
POWERS AND DUE PROCESS

CHALLENGES TO 2003 MUNICIPAL
WATER RIGHTS LEGISLATION

(Amy K. Kelley, Washington Reporter)

In Lummi Indian Nation v. State, 241 P.3d 1220 (Wash. 2010),
the Washington Supreme Court unanimously affirmed in part and
reversed in part the lower court case reported upon in Vol. XLI,
No. 3 (2008) at 13, of this Newsletter. In so doing, they rejected
arguments that the legislature had violated the separation of powers
doctrine in adopting a water rights statute granting municipal water
right status to certain water real estate developers and making that
grant retroactive in part. The court also rejected a facial due process
challenge to the retroactivity of the statute. Upholding the statute
is a great boon to the developers because municipal water rights
are easier to obtain than water rights for other uses, easier to trans-
fer, and not subject to relinquishment for lack of actual beneficial
use.

The court, after articulating the centrality of the concept of
beneficial use to Washington water law, nicely summarized the
appropriative water right process in the state, and then synopsized
the (then) important case of Department of Ecology v. Theodora-
tus, 135 Wash. 2d 582, 957 P. 2d 1241 (1998). Lummi, 241 P.3d
at 1223-26. (The 2010 case is worth reading if only for this sum-
mary.) In Theodoratus, the court disallowed a developer’s chal-
lenge to the extension of a water permit (an “unperfected” water
right) that was conditioned upon actual application of water to
beneficial use, rather than simply on the capacity of “pumps and
pipes.” The 2003 statute did many things, but among them it de-
fined “municipal water supplier” and “municipal water supply
purposes” for the first time and declared that, prospectively, de-
velopers of real estate with 15 or more residential service con-
nections would be deemed to be municipal water suppliers under
the statutory definitions, and thus not subject to Theodoratus. Ad-
ditionally, the statute declared that water rights certificates (“per-
fected” water rights, assuming the certificates had been issued con-
sistent with Washington law) issued before the 2003 statute based
on the “pumps and pipes” method—system capacity—were “rights
in good standing” (notwithstanding Theodoratus). Relatively small
developers, who do not meet the 2003 definitions will still be sub-
jected to the “actual use” requirements of Theodoratus under the
statute. 241 P. 3d at 1126, 1228.

Although the lower court deemed the legislative imprimatur
on water rights acquired from 1998-2003 based on system ca-
pacity to be a retroactive repudiation of the Washington Supreme

continued on page 5
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ANTIDEGRADATION
(continued from page 1)

necessary by the state to ensure achievement of state water quality
standards, 33 U.S.C. § 1341(d). The state 401 certification becomes
a condition of the EPA-issued permit. While EPA regulation drives
the regulation and permitting of point sources (as described above),
the states are primarily responsible for implementing the Clean
Water Act program and implementing requirements for nonpoint
sources. 33 U.S.C. §§ 1288.

Underpinning federal (and state) pollution control and permit
programs are state-developed water quality standards. 33 U.S.C.
§ 1313; 40 C.F.R. pt. 131. To develop standards, the state desig-
nates the water body uses (e.g., fishing, recreation, or public water
supply, and at a minimum, aquatic protection and recreation) for
each of its surface waters. 40 C.F.R. § 131.10(j). Next, the state
adopts criteria that specify how much of a pollutant may be present
in the water without degrading the water quality necessary to sus-
tain the designated uses. The criteria may be expressed (1) in num-
bers that define the amount or concentration of a pollutant that
may safely be present; (2) in narrative terms, such as a prohibition
against toxics in toxic amounts; or (3) in terms of “whole effluent
toxicity.” 33 U.S.C. § 1313(c)(2)(B); 40 C.F.R. § 131.11. Third,
to have an approved set of water quality standards, each state must
develop an antidegradation policy designed to maintain and pro-
tect existing uses and high quality waters. The policy is to include
a plan for implementation. 40 C.F.R. § 131.12. Where waters ex-
ceed the quality necessary to maintain a given use, the state may
allow their degradation only if “necessary to accommodate impor-
tant economic or social development.” 40 C.F.R. § 131.12(a)(2).
Meeting and maintaining the water quality standards set by the
states is the goal of the Clean Water Act permit programs, attained
by regulating and permitting industrial, municipal, agricultural and
other sources that discharge pollutants to or that generate runoff
that could get into surface waters. EPA is to approve the state’s
water quality standards (including its antidegradation policy)
and, if the state’s standards are not approvable, EPA is to devel-
op standards for the state. States must review their water quality
standards at least once every three years. 33 U.S.C. § 1313(c)(1).

One more aspect of background information is necessary to
fully understand the issues that have arisen in developing Idaho’s
antidegradation policy. Translating state water quality standards
into specific permit limits requires, at a minimum, information
about the flow and ambient quality of the receiving stream and the
concentration of the pollutants in the discharge effluent. Until 1987,
the use of state water quality standards to derive specific permit
limits lagged far behind the use of technology-based standards in
many states, due in part to the states’ lack of scientific informa-
tion and the resources necessary to develop water quality-based
standards. In 1987, Congress made several changes to the Clean
Water Act, including changes that revitalized the implementation
of the Total Maximum Daily Load (TMDL) requirements. 33
U.S.C. § 1313. These changes required states to (1) identify wa-
ters that do not and are not expected to meet state water quality
standards, (2) identify the point source dischargers that are con-
tributing to the failure to meet the standards, and (3) develop in-
dividual control strategies for the dischargers that would ensure
achievement of water quality standards within three years (e.g.,
requiring existing permitted dischargers to reduce pollutants
so that the TMDL of the receiving stream was met). 33 U.S.C.
§ 1313(d). EPA was required to develop strategies for states that
failed to achieve this. The 1987 Amendments also required the
states to promulgate water quality standards for any toxic pollutant

for which EPA had developed criteria and that may interfere with
the state’s designated water uses, 33 U.S.C. § 1313(c)(2)(B), and
authorized states to develop criteria based on toxicity tests (tests
to determine the toxicity of an effluent by reference to effects on
living organisms, rather than the presence of chemicals in the
water). 33 U.S.C. § 1314(a)(8).

Idaho’s Current Approach to Antidegradation:
A Policy but No Plan

EPA provides guidance to states for developing state water
quality standards and criteria for specific pollutants. See EPA,
Water Quality Standards Handbook: Second Edition (Aug. 1994
& June 2007), available at http://www.epa.gov/waterscience/
standards/handbook. In actuality, water standards, and the anti-
degradation policies and implementation plans, vary significantly
from state to state. See summary of select antidegradation poli-
cies, state to state, available at http://www.deq.idaho.gov/rules/
water/58_0102_1001_pending.cfm (go to Documents Distributed
for Negotiated Rulemaking). Idaho’s water quality standards appear
in the Idaho Admin. Code r.58.01.02. Idaho’s existing antidegra-
dation policy appears at Idaho Admin. Code r.58.01.02.051. These
provisions were adopted and approved by EPA as to Tier 1 and
Tier 2 waters in 1994, and as to Tier 3 waters in 1997. By way of
providing further background, the first antidegradation language
was added to Idaho’s water quality standards in 1973, addressing
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point sources and high quality waters, but was removed from the
standards a year later. In 1980, provisions concerning antidegra-
dation for special resource waters were added to the standards, but
were disapproved by EPA in 1985. EPA and DEQ agreed at that
time to work together to jointly develop an antidegradation policy
for Idaho. See Letter to Lee Stokes, Div. of Environment, Idaho
Dep’t of Health & Welfare, from Ernesta Barnes, Regional Admin.,
Region 10, EPA (June 10, 1985), available at http://www.deq.
idaho.gov/rules/water/58_0102_1001_pending.cfm. During this
process, a final agreement was reached between EPA and DEQ
and an emergency rule was promulgated (by Executive Order 88-
23 of the Idaho Legislature), following legal action by a citizen
conservation group intended to spur perceived agency inaction.
Thereafter, components of an antidegradation rule were incorpo-
rated into the state’s water quality standards and approved by
EPA. This negotiated agreement also provided for basin area
meetings and a process for designating Outstanding Resource
Waters. In 1991, the Idaho Conservation League filed a lawsuit,
alleging failure to timely implement the agreement. Executive
Order 88-23 was then replaced by Executive Order 92-23 of the
Idaho Legislature, and an attempt was made to designate Out-
standing Resource Waters. In 1994, EPA approved part of Idaho’s
antidegradation policy, but not the portion concerning Outstanding
Resource Waters. In 1995, the Idaho Legislature enacted Idaho
Code 39-3601 et seq., the comprehensive authority for the state’s
water quality program, addressing water quality standards and the
antidegradation policy, among other things, and replacing the prior
Executive Order and portions of the 1988 agreement. The follow-
ing year, EPA approved the Tier 1 and Tier 2 portions of the state’s
antidegradation policy, but disapproved it as to Tier 3. In 1997 the
Idaho Legislature again attempted to designate Outstanding Re-
source Waters, and again failed. See History of Antidegradation
in Idaho (a PowerPoint presentation), available at http://www.
deq.idaho.gov/rules/water/58_0102_1001_pending.cfm (scroll
down to Documents Distributed for Negotiated Rulemaking).

Idaho’s existing antidegradation policy is as follows: For all
surface waters (Tier 1 waters) the policy states that “[t]he existing
in stream water uses and the level of water quality necessary to
protect the existing uses shall be maintained and protected.” Idaho
Admin. Code r.58.01.02.051(01). Where an existing use is estab-
lished, it must be protected even if it is not listed in the water
quality standards as a designated use. Waters that meet the State’s
numeric criteria are Tier 1.

Under Tier 2 of the policy, “high quality” waters—water
bodies where existing conditions are better than necessary to sup-
port Clean Water Act “fishable/swimmable” uses—are to be main-
tained and protected unless DEQ finds, after full satisfaction of
specified consultation and public participation provisions, that
“allowing lower water quality is necessary to accommodate im-
portant economic or social development in the area in which
the waters are located.” Idaho Admin. Code r.58.01.02.051(02).
Stated simply, the quality of Tier 2 waters may be lowered, but
only with public review of the social and economic tradeoffs.
However, in no case may water quality be lowered to a level that
would interfere with existing or designated uses. Most of the wa-
ters in Idaho are likely Tier 2 waters.

Tier 3 of Idaho’s antidegradation policy applies to Outstanding
Resource Waters (ORWs). Except for certain temporary changes,
water quality cannot be lowered in such waters. ORW generally
include the highest quality waters of the United States. However,
the ORW classification also offers special protection for waters of
exceptional ecological significance, such as those that are impor-
tant, unique, or sensitive ecologically. Decisions regarding which
water bodies qualify to be ORWs are made by states and autho-
rized tribes. As discussed above, although certain waters in Idaho
have been considered for ORW recognition, none have been so
designated by the Idaho Legislature.

When EPA approved Idaho’s 1994 antidegradation policy for
Tier 1 and Tier 2 waters, the agency noted that the antidegradation
policy did not contain provisions relating to its implementation.
EPA nonetheless approved the Tier 1 and Tier 2 policy because,
it reasoned, other parts of the 1994 water quality standards con-
tained provisions relating to the implementation of the anti-
degradation policy. The agency did recommend to DEQ at that
time that the state clarify its implementation procedures through
cross references and additional details to better explain how each
of the three antidegradation levels of protection was to be imple-
mented. See Letter to Wallace Cory, DEQ Director, from Philip
G. Millam, Office of Water, EPA (June 25, 1996), and the accom-
panying Memorandum prepared by Lisa Macchio, Water Quality
Standards Coordinator (regarding Approval/Disapproval Action
on the Idaho 1994 Water Quality Standards, section 4). In response,
DEQ developed a new Tier 3 rule, and began to develop anti-
degradation implementation procedures. EPA approved the Tier 3
policy in May 1997. See Letter to Wallace Cory, DEQ Director,
from Philip Millam, Office of Water, EPA. The 1996 and 1997
letters are available at http://www.deq.idaho.gov/rules/water/58_
0102_1001_pending.cfm.

The Impetus Behind the Current Antidegradation
Implementation Plan Rulemaking

On September 28, 2009, Advocates for the West, on behalf of
the Idaho Conservation League, sent to Lisa Jackson and Michelle
Pirzadeh of EPA Region 10 a 60-Day Notice of Intent to Sue under
the Clean W ater Act, 33 U.S.C. § 1365(a)(2), for violations of
the Clean Water Act regarding Idaho’s antidegradation policy im-
plementation methods. Letter is available at http://www.deq.
idaho.gov/rules/water/58_0102_1001_pending.cfm. The letter
referenced EPA’s letter of June 25, 1996, and complained that the
state had failed to develop an antidegradation implementation plan,
or to stratify state waters for antidegradation purposes, as recom-
mended by EPA in 1996. The letter further complained that EPA
had violated its mandates under the Clean Water Act by contin-
uing to approve the state’s water quality standards without ade-
quate antidegradation implementation provisions and by failing to
develop an antidegradation plan for the state. The Idaho Conser-
vation League filed its Complaint on April 19, 2010, Case No.
10-cv-207 in the United States District Court, for the District of
Idaho. A copy of the Complaint is available at http://www.deq.
idaho.gov/rules/water/58_0102_1001_pending.cfm. To respond
to the lawsuit, and to avoid promulgation of a federal antidegra-
dation implementation plan, DEQ commenced a negotiated rule-
making to promulgate a state antidegradation implementation plan.
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The Notice of Negotiated Rulemaking was published in the Idaho
Administrative Bulletin (Apr. 7, 2010), available at http://adm.
idaho.gov/adminrules/bulletin/mstrtoc.htm.

A Lengthy Negotiated Rulemaking Leads to a Proposed
Implementation Plan, but No Consensus

From April through November 2010, DEQ held numerous
negotiated rulemaking meetings and reviewed a myriad of com-
ments on various drafts of an implementation plan for the anti-
degradation policy. This has been described as the largest nego-
tiated rulemaking group DEQ has engaged, with over 80 attendees
at meetings, representing numerous groups and industry associa-
tions. The rulemaking focused on how to implement the policy,
rather than on the policy itself. These meetings addressed the fol-
lowing main issues: activities subject to antidegradation review;
the definition of degradation and impairment and the information
needed to determine them; how to decide where each of the three
levels of protection from degradation is to be applied; exemptions
to antidegradation review; determination of insignificant discharges
not warranting analysis of their degradation to high quality water;
how DEQ will evaluate changes in water quality; waste treatment
alternatives analysis to identify least degrading options for signif-
icant degradation of high quality water; socioeconomic analysis
needed to justify degradation of high quality water; and what is
needed to document that existing sources of pollution are meeting
required controls.

Of particular concern and attention were general permits, such
as those approved by EPA under the NPDES stormwater program
and under the section 404 program. This is of particular impor-
tance to Idaho, which does not have primacy for the NPDES pro-
gram and is required to provide a 401 certification, addressing
antidegradation, with general permits. Discussions centered on
whether DEQ would certify compliance when general permits are
developed, or with each individual notice of intent to be covered
by a general permit. Various approaches were outlined in a Dis-
cussion Paper, dated July 15, 2010. Another Discussion Paper,
dated July 12, 2010, was developed on the topic of socioeconomic
justification for allowing degradation of water bodies, and what
type of analysis would be required and who would be involved in
the evaluation. These and other discussion papers, the various drafts
of the implementation plan as it evolved, and the numerous com-
ments received by DEQ are available at http://www.deq.idaho.
gov/rules/water/58_0102_1001_pending.cfm.

The final proposed rule, Docket No. 58-0102-1001, in Idaho
Administration Bulletin 445 to 469 (Sept. 1, 2010), available at
http://www.deq.idaho.gov/rules/water/58_0102_1001_pending.
pdf, ended up adopting a water-body-by-water-body approach,
based on an assessment of chemical, physical, biological, and other
information regarding the water body. The most recent federally
approved Integrated Report on Idaho water quality and supporting
data are the basis for determining the appropriate level of protec-
tion for the various water bodies. For activities subject to anti-
degradation review, DEQ will evaluate the effect on water quality
for each pollutant, to determine whether an activity or discharge
results in an improvement, no change, or degradation of water
quality. The rule outlines when a Tier I, Tier II, or Tier III anti-
degradation analysis will be required and provides a process for
the analysis, and also outlines a process for designating Outstand-
ing Resource Waters for Tier III review. For the Tier II review,
the rule contains provisions for insignificant activities or dis-
charges, an alternatives evaluation, socioeconomic justification,
and a process involving interagency consultation and public in-
volvement.

The devil is always in the details, and with such a large group
of participants (holding a vast array of opinions) there was a mul-
titude of details in this rulemaking—from the outset, in establish-
ing ground rules, and through the last vote. Furthermore, as the
rule moved through the negotiation and approval processes, there
remained differing opinions. One might generalize the process and
positions as follows: DEQ was focused on developing a plan that
would be protective of Idaho’s waters, meet Clean Water Act re-
quirements, be feasible to administer, and be approvable by both
the Idaho Legislature and EPA. The Idaho Conservation League
and other environmental groups were focused on making the plan
as protective (“stringent” to industry groups) as possible, including
requiring sufficient future public input in the process. Industry
groups, municipalities, and other dischargers were focused on
maintaining flexibility for Idaho’s industries, businesses, and its
economy; avoiding delay (and increased costs) in permitting (for
example, if each 401 certification required a detailed antidegrada-
tion policy review); not being more stringent than the Clean Water
Act mandates; and developing a plan that would be approvable by
the Idaho Legislature and EPA (to avoid a federal rule). Even
though the negotiated rulemaking group did not reach what can be
called a consensus on all issues, it was agreed to submit the pro-
posed rule to the Board of Environmental Quality. At the Board’s
November 2010 meeting, the Board adopted the proposed rule,
with revisions. A detailed summary of the reason for adopting the
rule can be found in the Idaho Administrative Bulletin 445-469
(Sept. 1, 2010), available at http://www.deq.idaho.gov/rules/
water/58_0102_1001_pending.pdf. The Notice of Adoption of the
Pending Rule (Nov. 12, 2010), with a copy of the proposed rule
and final revisions, is available at http://adm.idaho.gov/adminrules/
bulletin/mstrtoc.htm; and two documents entitled “Antidegra-
dation Implementation Scenarios” and “Examples of New and
Increased Discharge” (providing assistance in understanding how
to comply with the requirements), are available at http://www.deq.
idaho.gov/rules/water/58_0102_1001_pending.cfm.

Will the Idaho Legislature Approve or Tweak the
Proposed Plan?

As required under Idaho law, rules adopted by the Board of
Environmental Quality must be approved by the Idaho Legislature
before becoming final. If approved, they become effective in July
following the end of the legislative session. The proposed anti-
degradation implementation plan rule has been presented to the
Idaho Senate Resources and Environment Committee and the
Idaho House Committee on Environment, Energy & Technology.
See Minutes of the Senate Committee (Jan. 19, 2011) and Minutes
of the House Committee (Jan. 24, 2011), available at http://
legislature.idaho.gov/sessioninfo/2011/standingcommittees/
committeeminutes.htm. But, consideration of the final rule in
committee is not all that the Idaho Legislative may need to con-
sider this year. As stated above, there was no true consensus on
the final rule, but in order to get a rule promulgated this year, and
avoid the lawsuit and a federal antidegradation plan, those in-
volved in the negotiated rulemaking agreed to allow the final rule
to proceed through the process. Even as presentations are being
made to the legislative committees addressing the proposed rule,
rulemaking participants are drafting proposed statutory provisions
intended to override portions of the rule or fill gaps if certain
portions of the rule are not approved by the legislature. And, the
Idaho Conservation League awaits the outcome, to see whether to
pursue its lawsuit or not.

DEQ representatives have expressed the belief that it is
important for the Idaho Legislature to adopt the rule as it stands.
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Some believe that shortcomings and additional details can be
fleshed out through implementation guidance (see below). DEQ
representatives are confident that the rule is something EPA can
approve. The Idaho Conservation League, on the other hand, sees
the rule as based on “minimums”—a conglomerate of the worst
(most lenient) parts of implementation plans in other states. Idaho
Conservation League representatives describe the rule as not as
robust as it could be or should be, and appear skeptical that it
passes muster under the Clean Water Act mandate. See http://www.
deq.idaho.gov/rules/water/58_0102_1001_comment_icl.pdf.
Lastly, industry representatives also have issues with the rule.
They do not agree it provides sufficient flexibility for businesses
or DEQ, and question whether it meets the Idaho Code’s mandate
to be no more stringent than federal law requires. They fear delay
and increased costs in operating their businesses. They see un-
certainty in some of the narrative standards, thus making them
easy to challenge and meaning potential additional delay if they
face citizen suits regarding even the most straightforward permits.
The elements creating the most angst at this point appear to be the
fact that the rule has a water-body-by-water-body focus (instead
of a pollutant-by-pollutant focus); the exemption for insignificant
discharges; the applicability of antidegradation reviews to EPA-
promulgated general permits; and even how to identify into which
tier a particular water body falls.

The Next Step: Antidegradation Implementation Guidance
At this writing, it is uncertain what the outcome in the Idaho

Legislature will be: approval of the rule, a wholesale disapproval
of the rule, approval of part and rejection of part, or substitute
legislation or concurrent resolution. We have until the end of
March before the usual adjournment of the legislature. The legis-
lature’s schedule, and the status of the rule (Docket No. 58-0102-
1001), are available at http://adm.idaho.gov/adminrules/bulletin/
legislativebooks11.html. and http://adm.idaho.gov/adminrules/
bulletin/Legislative_Books/11/11senate/11SResEnv.html.

By April 2011, we will know the fate of DEQ’s proposed
antidegradation implementation plan. If a rule, at least one deemed
adequate by the Idaho Conservation League, does not pass, it like-
ly will proceed with its lawsuit, which has been on hold pending
the outcome of the rulemaking. If a rule or a statute does not
pass, DEQ will face another rulemaking process, or an EPA-
promulgated implementation plan for Idaho. If the rule is ap-
proved, and/or legislation is enacted to supplement the rule, DEQ
will need to submit the implementation plan to EPA for approval.

Even as the rule is making its way through the legislature,
another negotiated process is underway between DEQ and the
negotiated rulemaking players to develop antidegradation imple-
mentation guidance. A 100-page draft guidance document has
been circulated, and comments are being taken chapter by chapter.
Information and a schedule of meetings for this process, as well
as a copy of the draft guidance document and comments made
thus far, are available at http://www.deq.idaho.gov/rules/water/
antidegradation_guidance_development.cfm. DEQ’s Interim Anti-
degradation Review Guidelines are also available at this site. This
process promises to have all the elements of the negotiated rule-
making, since one of the hot issues with the antidegradation im-
plementation plan rule over the past summer was DEQ’s use of
“guidance” to implement the antidegradation policy instead of
promulgated requirements. Given the importance of the issues in-
volved and the potential scope of its impact, it will be interesting
to see how the negotiated process unfolds.

Reporter’s Note: Certain information for this report was
obtained from a discussion of the proposed rule, the process, and
outstanding issues at the annual Legislative Forecast sponsored by
the Idaho Environmental Forum, January 31, 2011, by a panel of
representatives from DEQ, the Idaho Conservation League, and
industry.

MUNICIPAL WATER RIGHTS LEGISLATION
(continued from page 1)

Court’s earlier opinion, and therefore a violation of separation
of powers, the court itself definitely took a more “it’s not a
glass half empty, it’s a glass half full” perspective. It em-
phasized that the court had never defined municipal water rights
in Theodoratus, and indeed, had specifically stated it was not
addressing municipal water suppliers in that case. The court
viewed the 2003 statute favorably, finding that the “legislation
essentially put the legislature’s imprimatur on our holding in
Theodoratus prospectively”—which is one way of looking at it.
Id. at 1226. The court made it apparent that it did not view retro-
activity of a statute in the face of a judicial decision as auto-
matically problematic under the separation of powers doctrine;
rather, the court must decide whether “the activity of one branch
threatens the independence or integrity or invades the prerogatives
of another.” Id. at 1229 (multiple internal citations omitted). “Ret-
roactive legislation that interferes with vested rights established
by judicial rulings, interferes with a judicial function, or results in
manifest injustice or threatens the independence, integrity, or pre-
rogatives of the judicial branch may violate separation of powers.”
Id. On the other hand, “it is wholly within the sphere of authority
of the legislative branch to make policy, to pass laws, and to
amend laws already in effect. . . . Courts must exercise care not to
invade the prerogatives of the legislative branch lest the judicial
branch itself violate the separation of powers.” Id. In this case, the
court noted that the “legislature approached its legislative task
both thoughtfully and with deference to this court’s construction
in Theodoratus.” Id. The legislature “made no attempt to apply
the law to an existing set of facts, affect the rights of parties to the
court’s judgment, or interfere with any judicial function.” Id. In
sum, the 2003 statute did not “ ‘threaten [] the independence or
integrity’ of the judicial branch.” Id. (quoting Hale v. Wellpinit
School District, 165 Wash. 2d 494, 198 P.2d 1021 (Wash. 2009)).

The court admitted that in its retroactive declaration water
rights certificates issued based on system capacity before 2003
(but after Theodoratus was decided in 1998) were “rights in good
standing,” and that the statute might ultimately work to the detri-
ment of junior water rights holders that had relied on Theodoratus
(to invalidate potential senior water rights based on system ca-
pacity without actual beneficial use). Those juniors could also be
burdened going forward because municipal water suppliers (of
which there will be more, due to the statute’s lenient definitions)
do not lose their rights for nonuse and can quite easily transfer
their water rights. Id. at 1230-31. In particular contexts, that might
raise concerns about deprivation of property rights (of the juniors)
without due process. In several places, however, the court empha-
sized that the challengers in Lummi Nation had only raised a facial
due process argument and that “a facial challenge must be rejected
if there are any circumstances where the statute can constitu-
tionally be applied.” Id. at 1227, 1231. The court would not find
due process violations based on the “mere potential impairment
of some hypothetical person’s enjoyment of a right.” Id. at 1231.
It came to the same conclusion when it specifically addressed the
new, easier (for municipal water suppliers) change of use-transfer
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provisions of the 2003 statute. Id. at 1233-34. The court, did,
however, close the case with the clear statement that “nothing in
this opinion should be taken to forestall a proper ‘as applied’
challenge.” Id. at 1234. One assumes there are already plaintiffs
gathering to take the court up on that invitation.

ARIZONA
(Margaret R. Gallogly, Reporter)

CONGRESS APPROVES WATER RIGHTS SETTLEM ENT FOR
WHITE M OUNTAIN APACHE TRIBE

Congress recently approved the White Mountain Apache Tribe
Water Rights Quantification Act of 2010 (Act) as part of an over-
all settlement of a number of claims encompassed by the Claims
Resolution Act of 2010, Pub. L. No. 111-291, 124 Stat. 3064.
President Barack Obama signed the Claims Resolution Act on
December 8, 2010. Although there are a number of implemen-
tation conditions that must be satisfied, the passage of the Act
brings closer to resolution major water claims in the Salt River
and Little Colorado River watersheds of Arizona.

The Act authorizes, ratifies, and confirms the WMAT Water
Rights Quantification Agreement (Agreement), dated January 13,
2009, entered by the W hite Mountain Apache Tribe (W MAT
or Tribe), the United States, the Salt River Project, a number of
Phoenix-area cities, irrigation districts, and the Central Arizona
Project. The Secretary of the Interior is authorized to execute the
Agreement and carry out the obligations of the United States under
the Agreement. The Act and the Agreement offer a solution to the
water needs of the WMAT reservation by allocating to the Tribe
a total of approximately 52,000 acre-feet per year (AFA) of water
rights, consisting of about 27,000 AFA of surface water and 24,000
AFA of Central Arizona Project (CAP) water. Additionally, the
Act authorizes the Bureau of Reclamation to design and construct
the WMAT rural water system, consisting of the Miner Flat Dam
and Reservoir, a treatment system, and a water distribution sys-
tem, which will replace an inadequate well system currently used
by the Tribe. The Act authorizes funding of some $125 million to
pay for the construction of the WMAT rural water system. Fol-
lowing its completion and operation for a period of three years,
the United States is required to convey the water system over to
the WMAT. An additional $50 million in funding is authorized
for deposit into a maintenance fund to pay for the future opera-
tion, maintenance, and replacement of the WMAT rural water sys-
tem. Finally, appropriations of up to $78 million are authorized
for various water-related economic development activities of the
Tribe.

The Secretary of the Interior is required by the Act to enter
into a permanent CAP contract with the Tribe for 24,000 AFA of
the Tribe’s water allocation. The CAP water delivered under that
contract will consist primarily of non-Indian agricultural supplies
previously set aside for use in Indian water settlements. Because
non-Indian agricultural water has a low priority on the CAP sys-
tem, the United States and the State of Arizona have agreed to
firm up (i.e., take actions that will increase the reliability of) 7,500
AFA of the CAP water so that those 7,500 AFA will be the equi-
valent of municipal and industrial CAP water. The entire 24,000
AFA of CAP water allocated to the WMAT has been committed
to 100-year leases either to Phoenix-area cities or the CAP. Act,
§ 305(b)(1). The Agreement provides for the execution of the
100-year leases by the respective parties upon the completion of

the implementation conditions set forth in the Act. Lease pay-
ments will be $2,500 per AF for firmed-up CAP water, and
$2,074 per AF for CAP water that has not been firmed up. The
WMAT is entitled to receive and use all lease payments, without
oversight by the United States.

Prior to the parties’ approval of the Agreement, the United
States had filed large water rights claims on behalf of the WMAT
in the Gila River Adjudication and the Little Colorado River Ad-
judication. The Act and the Agreement recognize that the benefits
received by the WMAT under the Act and the Agreement are in
satisfaction of all claims for water rights and injury to water rights
with regard to the WMAT reservation and off-reservation trust
land. Accordingly, the Act and the Agreement require the waiver
and release of all claims by the WMAT and the United States,
acting in trust for the Tribe, against the state or any other person
or entity, to any water rights for the reservation or off-reservation
trust lands. In addition, the Tribe is required to waive certain claims
that it may have against the United States for actions dealing with
the Tribe’s water rights and water infrastructure. Such waivers are
to be filed with the adjudication courts for the Gila and the Little
Colorado Adjudications. Act, § 308.

Within 18 months after the satisfaction of the implementation
conditions, the WMAT is required to enact a water code for the
reservation. The code must include provisions requiring the mea-
surement and recordation of all water diversions on the Tribe’s
reservation and off-reservation trust lands, and requiring that all
water diversions be authorized by the Tribe. The code must include
provisions for water conservation with objective measurements
and an implementation schedule. Act, § 305.

As noted above, certain conditions must be met in order to
implement the WMAT water rights settlement. Among these con-
ditions are the execution of the CAP contract by the United States;
the deposit of the approximately $125 million cost of the WMAT
rural water system into a construction account; the payment by the
state of $2 million into the construction account; the approval by
the Adjudication Courts of the settlement and entry of an ap-
propriate judgment and decree; and the execution by the Tribe and
the United States of the waivers and releases called for in the Act
and the Agreement. Once all of the implementation conditions
have been satisfied, the Secretary of the Interior will publish a
statement to that effect in the Federal Register, and the date of
that publication is the enforceability date of the Act. The Secre-
tary has until May 1, 2021 to file the statement that the imple-
mentation conditions have been satisfied. If the Secretary does not
meet that May 1, 2021 deadline, then the Act is automatically
repealed as of May 1, 2021. Act, § 309.

CALIFORNIA
(Ronald B. Robie, Reporter)

CALIFORNIA APPELLATE COURTS ADDRESS STATE
ENDANGERED SPECIES ACT, STATE ENVIRONM ENTAL
QUALITY ACT, AND URBAN WATER M ANAGEM ENT PLANS

In Kern County Water Agency v. Watershed Enforcers, 110
Cal. Rptr. 3d 876 (Cal. Ct. App. 2010) (rev. denied), the Cali-
fornia Court of Appeal, First Appellate District, held that the State
Department of Water Resources (DWR) (or any other state agen-
cy) is a “person” under the California Endangered Species Act,
Cal. Fish & Game Code §§ 2050–2115.5, and is subject to the
prohibition against “taking” threatened and endangered species.
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The case arose over DWR’s operation of the Harvey O.
Banks Pumping Plant of the State Water Project (Project) in the
Sacramento-San Joaquin Delta and the adverse effects on winter-
run Chinook salmon, spring-run Chinook salmon, and delta smelt.
The California Endangered Species Act provision is similar to
those in the federal Endangered Species Act. DWR did not deny
the Act applied to it, but claimed certain 1998 agreements with the
State Department of Fish and Game (DFG) constituted an autho-
rization for the “incidental take” of the species. The trial court
found that DWR was subject to the same process as any other
person. 110 Cal. Rptr. 3d at 890.

After this adverse trial court ruling, DWR agreed to comply
with the Act and obtained an incidental take permit from DFG,
whose position had been that the Act applied in full to state
agencies. DWR dropped its appeal of the trial court ruling, but
water user interveners continued to pursue the case. The appellate
court held the case was not moot despite the application for and
grant of the permit, since “[t]he application of the statute to DWR
is of paramount interest to significant issues affecting California
water allocation, the State Water Project, and the California Water
Plan.” Kern County, 110 Cal. Rptr. 3d at 882.

The relationship between calculating groundwater rights and
environmental impact reports (EIRs) required under the California
Environmental Quality Act (CEQA) were explored by the Court
of Appeal for the Fourth Appellate District in Cherry Valley Pass
Acres & Neighbors v. City of Beaumont, 118 Cal. Rptr. 3d 182
(Cal. Ct. App. 2010). This case involved a planned development
of 560 residential units on 200 acres previously used for agricul-
tural purposes—an egg farm. It was estimated that the residential
development would use no more than 531 acre-feet of water a
year. Historical water use on the property had been an average of
1,340 acre-feet a year for the egg farm, but dropped to 50 acre-
feet a year after the farm use ended in 2005. Cherry Valley, 118
Cal. Rptr. 3d at 197.

A groundwater adjudication of the underlying groundwater
basin, the Beaumont Basin, took place with a stipulated judg-
ment entered in 2004. After various water right transactions, the
water supplier for the area—the Beaumont Cherry Valley Water
District—earmarked 1,484 acre-feet a year for the area. The EIR
prepared by the City of Beaumont for the development concluded
that the water available far exceeded the 531 acre-feet needed by
the project. Id. at 196.

The plaintiffs in this case challenged the EIR, arguing that the
baseline—the physical environmental conditions in the vicinity of
the project at the time of the EIR—was not the 1,484 acre-feet of
water allocated to the area but rather was 50 acre-feet a year. The
EIR argued that since the project only would use 531 acre-feet a
year, it would result in 900 acre-feet of water becoming available
for other users in the basin. The court of appeal upheld the EIR
and concluded that the baseline can properly be based on ad-
judicated water rights rather than actual use at the time of the
project. Id. at 215.

Under the Urban Water Management Planning Act (the Act),
Cal. Water Code §§ 10610–10657, water suppliers in urban areas
must adopt water management plans every five years. In Sonoma
County Water Coalition v. Sonoma County Water Agency, 116
Cal. Rptr. 3d 616 (Cal. Ct. App. 2010) (rev. denied), the Califor-
nia Court of Appeal, First Appellate District, held that agency
plans are to be reviewed by the court under a deferential standard.
In this case the trial court held the Sonoma County Water Agency
(1) failed to provide sufficiently detailed water supply information
as required by the Act, and (2) did not coordinate the plan with

other relevant agencies. Id. at 620. The court of appeal reversed,
holding that the trial court used the wrong standard of review.

The court of appeal ruled that a plan would be upheld if sup-
ported by substantial evidence. Cal. Water Code § 10651. This
particular plan was based upon future approval of additional water
rights by the State Water Resources Control Board and other plans
for expansion of the water agency’s water supply. The plan also
anticipated compliance with the federal Endangered Species Act
by a specific time. The trial court found these assumptions were
too uncertain, but the appellate court found they were supported
by substantial evidence, even though alternative assumptions
“would have been reasonable, or perhaps even more reasonable
than those made” by the agency. Sonoma County, 116 Cal. Rptr. 3d
at 628. This is a rather traditional example of judicial review.

KANSAS
(John C. Peck and Leland E. Rolfs, Reporters)

APPELLATE COURT ADDRESSES ABANDONM ENT ONCE AGAIN

We have reported two cases in the last few years on Kansas’s
5-year water rights abandonment statute, Kan. Stat. Ann. § 82a-
718. In Hawley v. Kansas Department of Agriculture, 281 Kan.
603, 132 P.3d 870 (2006), the Kansas Supreme Court upheld the
Division of Water Resources’ (DWR) determination that DWR
had properly declared a water right abandoned. See Vol. XXXIX,
No. 3 (2006) at 10, of this Newsletter. The main point of the case
involved a technical statutory construction issue. In dicta, how-
ever, the court said that the Kansas statute is a forfeiture statute,
not an abandonment statute, meaning that the water right holder’s
intent was not permissible evidence. Then, in Frick Farm Prop-
erties, L.P. v. Kansas Department of Agriculture, 289 Kan. 690,
216 P.3d 170 (2009), the Kansas Supreme Court affirmed both
the trial court and the court of appeals decisions to uphold DWR’s
abandonment decisions. See Vol. XLII, No. 2 (2009) at 10, of this
Newsletter. The Kansas Supreme Court first held that DWR’s
regulation placing the burden of proof on the water right holder
was proper. It then upheld the lower court’s factual determinations
on the abandonments themselves. In both cases, there had been
long periods of nonuse.

The latest abandonment case to reach the appellate level is
Nelson v. Kansas Department of Agriculture, 242 P.3d 1259
(Kan. Ct. App. 2010). In 1953 the Nelsons’ predecessor in title
obtained, and in 1969 perfected, a surface water right from a river
for irrigation. The Nelsons purchased the land and water right
in 2004 when there had been 21 years of nonuse. To avoid an
abandonment determination under Kan. Stat. Ann. § 82a-718, a
water right holder must either show use or “due and sufficient
cause” for nonuse. The Kansas regulations further define due and
sufficient cause by providing 10 specific circumstances, two of
which are the following: (1) “Adequate moisture is provided by
natural precipitation for production of crops normally requiring
full or partial irrigation within the region of the state in which the
place of use is located” and (2) “water is not available from the
source of water supply for the authorized use at times needed.”
Kan. Admin. Regs. § 5-7-1 (since revised).

The Nelsons made several claims of due and sufficient cause
that the right had not been abandoned. First, they claimed eco-
nomic reasons such as high costs of fuel, lifting, and pumping. But
DWR ruled that economic reasons are not among the 10 cir-
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cumstances listed in the regulation. Second, the Nelsons claimed
that there had been adequate rainfall to grow alfalfa, coupled with
the argument that there had been a diversion of water because the
alfalfa plants were “rooted to groundwater” and took water from
the same source of supply and that therefore there had been a
beneficial use of water. DWR contended that having alfalfa roots
that take up groundwater from the alluvium is not a diversion
meeting the requirements of Kan. Admin. Regs. § 5-1-1(z)—it does
not bring the water under the control of anyone and there was no
point of diversion—and that therefore no beneficial use of water
had taken place. Third, the Nelsons claimed that water had been
unavailable for diversion because of low flows in the river. DWR
acknowledged that there had been low flows during many of the
years in question, but concluded that the low flows had neither
prevented irrigation nor made irrigation unnecessary, in part
because there had been no showing that alfalfa crops had been
started in any month of the low flows. Moreover, the water right
in question was a very senior right, and the record reflected that
the irrigator had made no claims to DWR for the administration
of the water right against junior appropriators. Nelson, 242 P.3d
at 1262.

The trial court disagreed with DWR’s conclusion and over-
turned DWR’s finding of abandonment. DWR appealed. The
Kansas Court of Appeals reversed the district court, deciding that:
(1) the natural absorption of groundwater by alfalfa roots does not
constitute a diversion or a beneficial use of water; (2) economic
reasons do not constitute due and sufficient cause for failure to
irrigate; (3) substantial evidence existed that alfalfa was not a crop
that “normally required full or partial irrigation within this region
and we consider this ‘region’ as bottomland contiguous to the
Saline River in Russell County,” id. at 1269, and (4) failure to
request enforcement for a senior surface water right when water
would have been available for diversion when needed will negate
a claim that water was not available when needed for irrigation.
Id. at 1270.

The court of appeals’ opinion concluded that “the agency’s
findings of fact are supported by substantial evidence and are
sufficient to support the agency’s conclusions of law.” Id. at 1271.
So the court reversed the district court and remanded for a re-
instatement of DWR’s order. This case is still another example of
the great deference Kansas appellate courts are giving DWR’s
rulings. We pointed this out in an earlier report when we stated:
“This statute and the recent appellate court cases demonstrate the
respect the legislature and the courts have for DWR expertise and
interpretation, as well as the difficulty legal practitioners have in
overcoming this deference in cases before the agency.” See Vol.
XLII, No. 2 (2009) at 11, of this Newsletter.

NEBRASKA
(Sandra Zellmer, Reporter)

NEBRASKA COURTS AND AGENCIES ADDRESS STANDING,
DRAINAGE, NATURAL RESOURCES DISTRICT TAXES, AND
INTEGRATED WATER M ANAGEM ENT

Judicial Decisions
In Central Nebraska Public Power and Irrigation District

v. North Platte Natural Resources District, 280 Neb. 533, 788
N.W.2d 252 (2010), the Central Nebraska Public Power and Irri-
gation District (Central) sought judicial review of a groundwater

allocation decision by the North Platte Natural Resources District
(NRD), specifically seeking an order directing the NRD to adopt
rules that would restore historic surface water flows to the North
Platte River and its tributary, Pumpkin Creek. The Nebraska
Supreme Court rejected Central’s petition on jurisdictional grounds
under the state Administrative Procedure Act (APA), Neb. Rev.
Stat. §§ 84-901 to -920, and the Ground Water Management and
Protection Act (GWMPA), Neb. Rev. Stat. §§ 46-701 to -754.

Pursuant to Neb. Rev. Stat. § 46-750, “[a]ny person aggrieved
by any order of [a NRD] . . . issued pursuant to the [GWMPA]
may appeal the order.” An irrigation district is a “person” within
the meaning of the state APA. Central alleged that it was an ag-
grieved person with a real, direct, and substantial interest in the
outcome of the litigation based upon its proprietary interest in,
and uses of, surface water in the Platte River basin.

The district court for Scotts Bluff County dismissed the com-
plaint. The court reasoned that Central—a surface water appro-
priator located entirely outside the NRD’s jurisdiction—was not
directly affected by the NRD’s decision. On appeal, the Nebraska
Supreme Court agreed that Central, whose interests were deri-
vative of others’ interests in water, had failed to allege how it had
suffered an injury in fact as required to have standing as a “person
aggrieved.”

In this case, Central has alleged that it has water use in-
terests (although its water uses primarily benefit others).
And Central has alleged injuries that have occurred to its
constituents in its jurisdiction from the use of ground
water in the NRD’s jurisdiction. But it has not connected
the two. Specifically, Central has not alleged how its
particular water use interests, to the extent it has any,
have been injured by the NRD.

For instance, Central alleges that due to reduced
water supply, only limited storage water from Lake Mc-
Conaughy has been available for use by canal operators
that contract with Central. And Central alleges that it has
had to reduce the amount of water it delivers to irri-
gators. But those uses of water are quintessentially the
legal rights or interests of third parties. Similarly, Central
alleges that the NRD has caused Pumpkin Creek to run
dry—but Central does not have a right to appropriate
water from Pumpkin Creek. And while Central alleges
that a percentage of Lake McConaughy’s inflow is set
aside to benefit endangered and threatened species, that
interest is a public one and, in any event, is managed by
the U.S. Fish and Wildlife Service, not Central.

Central’s purported interests in water use are, for the
most part, derivative of the interests of others. . . . In
other words, generally speaking, Central is an agent for
the purposes of diverting, storing, transporting, and de-
livering water, and the injuries it has alleged are to the
beneficiaries of those purposes, not Central’s own in-
terests. And it is well established . . . that Central cannot
challenge the NRD’s use of water based upon the in-
terests of its constituents.

788 N.W.2d at 260-61. The court also remarked on the geo-
graphic remoteness of Central’s alleged harms:

Central’s allegation rests on the attenuated connec-
tion between the NRD’s regulation, ground water use in
the Pumpkin Creek basin, streamflows in Pumpkin Creek
and the North Platte River, and the ultimate volume of
Lake McConaughy. Harm to surface water irrigators on
Pumpkin Creek could, potentially, be “fairly . . . traced”
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to the NRD’s regulation. Central’s purported injury, how-
ever, is remote. There is no limiting principle on Cen-
tral’s expansive theory of causation of an injury in fact,
which could conceivably involve the entire water cycle
from the Continental Divide to the Gulf of Mexico.

Id. (quoting Simon v. Eastern Kentucky Welfare Rights Organiza-
tion, 426 U.S. 26, 43 (1976)). The court noted that, if Central’s
position were accepted, the NRD’s rules could be said to “ad-
versely impact practically every irrigator, landowner, water user,
recreationer, outdoorsman, and electric power consumer within
the North Platte River Watershed between Wyoming and Iowa.”
Id. at 257.

Despite Central’s loss, the court denied the NRD’s request for
attorneys’ fees. Neb. Rev. Code § 25-824 authorizes an award of
fees and costs against any party who has brought a civil action that
is frivolous or made in bad faith. The court refused to find that
Central’s proceeding was frivolous, i.e., “wholly devoid of legal
merit.” 788 N.W.2d at 264.

Drainage disputes may not make the headlines to the same
extent that disputes over scarce water resources do, but drainage
issues are still alive and well in Nebraska. In Miller v. Crooked
Creek Farms, Inc., CI09-16 (Hamilton Cty. D. Ct. Sept. 28, 2010),
a dispute arose over drainage from a natural lagoon situated on the
Miller property. In the 1960s, a drainage ditch was constructed
from the lagoon, running west to a road ditch that runs along the
boundary of the parties’ two parcels. Occasionally, water flowed
from the lagoon into the road ditch and entered the neighboring
Crooked Creek property.

During a wet period in the spring of 2008, a driveway was
constructed on the Crooked Creek property. The driveway acted
as a dike and blocked the water from flowing onto Crooked Creek’s
property. As a result, the water backed up into the road ditch and
overflowed onto Miller’s parcel. Miller sought an injunction re-
quiring Crooked Creek to remove the driveway, and Crooked
Creek filed a counterclaim for injunctive relief and for damages
for crops lost to flooding.

At issue was whether the water draining from the Miller la-
goon into the road ditch would naturally flow onto the Crooked
Creek property. It is well-known black letter law that Nebraska
landowners may drain excess surface water resulting from rainfall
or snowmelt from their land in the same general direction of nat-
ural drainage patterns by constructing and maintaining ditches
or tile drains that carry discharges into natural drainage ways
or watercourses. Wells v. Miller, 173 Neb. 780, 115 N.W.2d 137
(1962); Jameson v. Nelson, 211 Neb. 259, 318 N.W.2d 259 (1982).
However, “water flowing in a natural drainage way may not law-
fully be diverted and cast upon the lands of adjoining landowners
where the water was not wont to run in a state of nature.” Wells,
115 N.W.2d at 140. By the same token, the lower estate is not
under a servitude to receive diffuse surface waters that have not
found their way into a natural drainage way, and lower proprietors
may defend their land against such waters—deemed the “common
enemy”—so long as their actions do not negligently or unneces-
sarily injure neighboring landowners. Nichol v. Yocum , 173 Neb.
298, 113 N.W.2d 195, 199 (1962).

Just because a drainage ditch has been in existence for several
decades does not make it a “natural” watercourse or drainage way.
Upon review of the evidence submitted at trial, including the tes-
timony of Crooked Creek’s professional engineer, the court con-
cluded that the water flowing from the Miller lagoon would nat-
urally flow to the east-south, and not to the west toward the
Crooked Creek property. The court issued an order enjoining the

Millers from continuing to discharge water through the drainage
ditch and requiring them to pay damages to Crooked Creek. Miller,
CI09-16, slip op. at 5.

In Middle Republican NRD v. Turner, No. CI09-125 (Red
Willow Cty. D. Ct. Mar. 19, 2010), Red Willow County District
Court Judge David Urbom dismissed a case brought by three
Republican River Basin natural resources districts (NRDs) that
had sought a declaratory judgment allowing them to refund $2.5
million in property taxes collected from property owners in 2007.
The taxes, which were authorized by L.B. 701 in 2007, were ruled
unconstitutional by the Nebraska Supreme Court in Garey v. De-
partment of Natural Resources, 277 Neb. 149, 759 N.W.2d 919
(2009). See Vol. XLII, No. 1 (2009) at 7, of this Newsletter.

Judge Urbom held that, in the absence of a statute, there was
no authority under state law to refund the taxes, and also that the
NRDs had failed to prove a judicial controversy. Middle Republi-
can, No. CI09-125, slip op. at 4. The decision noted, “If I had my
druthers, I would order the Plaintiff [the NRDs] to refund the
taxes collected to all the taxpayers. However, I believe this Court
is without jurisdiction to make such an order and that any au-
thority to refund the taxes collected under § 11(1)(b) of L.B. 701
will need to come from the Nebraska legislature.” Id. at 5.

In the past few years, several bills have been proposed to
provide a mechanism to refund the taxes, but none has yet passed.
Opponents of the bills fear that such laws could be used against
school districts and other governmental entities that rely on prop-
erty taxes. “Tax Refund Lawsuit is Dismissed,” McCook Daily
Gazette, Apr. 1, 2010.

Meanwhile, a separate provision of the 2007 statute, L.B.
701, is caught up in the throes of litigation as well. The provision
at issue created an occupation tax that could be imposed by
Republican River NRDs to service flow enhancement bonds to aid
in maintaining Republican River Compact compliance. In March
2010, the Lancaster County District Court found that the occupa-
tion tax did not violate the Nebraska Constitution. An appeal is
pending before the Nebraska Supreme Court. Kiplinger v. Nebras-
ka Department of Natural Resources, No. S-10-296 (appeal filed
June 4, 2010; oral arguments held Nov. 3, 2010).

Administrative Developments
Property Taxes and Occupation Taxes. After Judge Urbom’s

ruling was issued in Middle Republican NRD v. Turner (above),
the Middle Republican NRD announced that it would not collect
property taxes in 2010 to make up for the previously collected
taxes that were declared unconstitutional in Garey v. Department
of Natural Resources, 277 Neb. 149, 759 N.W.2d 919 (2009).
The levy reduction will result in “zero” property taxes collected
this year by the NRD. “NRD to Reduce Levy to Make up for
Illegal Tax,” McCook Daily Gazette, July 23, 2010. Meanwhile,
however, the Middle Republican NRD Board of Directors ap-
proved a 2011 Occupation Tax of $4.90 per acre of irrigated land.
The occupation tax is a fee associated with irrigation activity. This
applies to all irrigated acres in the district, both surface water and
groundwater, with the exception of irrigated land enrolled in the
Conservation Reserve Enhancement Program. The tax will gen-
erate approximately $1.5 million dollars and will be used for flow
enhancement projects, such as the leasing of surface water or
groundwater irrigated acres, permanent retirement of irrigated
acres, and augmentation of surface water flows. “Middle Republi-
can NRD Corrects News Story, Clarifies Occupation Tax Issues,”
McCook Daily Gazette, Dec. 16, 2010. Although a constitutional
challenge to the older version of the occupation tax (L.B. 701) is
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pending before the Nebraska Supreme Court (see Kiplinger v.
Nebraska Department of Natural Resources, above), the 2011
Occupation Tax is being levied under a new provision, L.B. 862,
enacted in 2010.

To be eligible to use the taxing authority of L.B. 862, the
NRDs must have an approved integrated management plan (IMP)
in place that includes certain specified conservation measures
such as vegetation management, leasing or purchasing of surface
water, retirement of irrigated acres, and flow augmentation projects.
Legislative bills are available at http://nebraskalegislature.gov.

Republican River Integrated Management Plans and Task
Force. Republican NRDs are in the process of working out new
integrated management plans (IMPs) for surface and groundwater
management. The state is seeking concrete shut-down plans in the
“rapid response area” in the event of a water-short year. Both the
Upper and Middle Republican NRDs have adopted new IMPs that
would shut down irrigation wells along the river during periods of
low flows. The Lower Republican NRD has yet to come on board.
It fears that the costs of agreeing to shut down wells would have
a disparate impact on it. A shutdown of wells in the high-impact
area that most affects river flows would cut off irrigation to 46,700
acres in the Lower Republican, compared to 38,000 in the Middle
Republican and only 22,700 in the Upper Republican.

These efforts are being taken in order to comply with the
1943 Republican River Compact between Colorado, Kansas, and
Nebraska. Kansas officials contend that in 2005 and 2006 Nebras-
ka used 26 billion gallons more water than it was due. Nebraska
was in compliance from 2007 through 2009, however, and an ar-
bitrator concluded that Nebraska’s NRDs should cut back on allo-
cations to irrigators to maintain compliance. Kansas took its claims
back to the U.S. Supreme Court in May 2010. See Vol. XLIII,
No. 2 (2010) at 10-11, of this Newsletter (discussing Kansas v.
Nebraska).

Additionally, during the 2010 legislative session, the Unicam-
eral passed L.B. 1057, which created the Republican River Basin
Water Sustainability Task Force. The 22 voting-member Task
Force is directed to develop and recommend a plan for long-term
sustainability as well as a plan to avoid a water-short year. The
task force is expected to provide a preliminary report to the gov-
ernor and the legislature by May 15, 2011, and a final report by
May 15, 2012. The University of Nebraska Public Policy Center
is facilitating meetings and drafting reports on behalf of the task
force.

OREGON
(Jennie L. Bricker, Reporter)

ROGUE RIVER NAVIGABILITY CASE DECIDED

On June 10, 2008, the Oregon State Land Board issued a
Declaration of Ownership asserting that the Rogue River was
navigable for title purposes and was therefore state owned from
river miles 68.5 to 157.5. See Vol. XLI, No. 3 (2008) at 11, of
this Newsletter. The State of Oregon had previously declared the
Rogue River navigable from river mile 68.5 downstream to its
mouth at the Pacific Ocean. Riparian landowners within the new
89-mile segment disputed navigability and filed a petition for
judicial review of the state’s action.

On February 10, 2011, a Jackson County Circuit Court Judge
issued his final opinion on the merits of the state’s navigability

determination as well as several related issues. Hardy v. Oregon
State Land Board, Case No. 08-3817-Z7. The circuit court con-
cluded that the state’s determination of navigability was based upon
substantial evidence for approximately one-third of the 89-mile
segment, but that the state’s evidence for navigability of the re-
maining two-thirds did not meet the substantial evidence standard.
Under the circuit court’s decision, the Rogue River is navigable
for title purposes from river mile 68.5 to river mile 100, but
nonnavigable from river mile 100 to river mile 157. The court
found that the state’s Declaration of Ownership did not include
enough specificity in its identification of the claimed land to sat-
isfy the statutory requirements in Or. Rev. Stat. §§ 274.400 to
.412 (the “navigability study statute”); and the state was not per-
mitted to use the navigability study statute to claim ownership of
former river channels that are now dry land.

IM PLEM ENTATION OF HOUSE BILL 3369  CONTINUES

Since the passage of House Bill 3369 in 2009, the Oregon
Water Resources Department has worked to implement the state’s
Integrated Water Resources Strategy. HB 3369 provides grant
and loan programs for water development and water conservation
projects. Effective December 14, 2010, the Water Resources Com-
mission promulgated administrative rules establishing standards
for applicants seeking project funding from the Water Develop-
ment Fund. Or. Admin. R. Chapter 690, Division 95.

In addition, HB 3369 authorizes the Department to require
applicants for grants and loans under the program to demonstrate
that a project meets instream ecological flows, conforming to
standards yet to be established. In June 2010, the Department,
through its Ecological Flows Technical Advisory Committee,
released a white paper proposing a scientific framework for estab-
lishing ecological flows. Or. Water Resources Dep’t, “White Paper:
Ecological Flows; A Scientific Framework for Implementing Ore-
gon HB 3369” (draft June 4, 2010), available at http://www1.wrd.
state.or.us/pdfs/White_Paper_EFTAG_Draft_3.pdf. The paper de-
fines “ecological flows” as “instream flows needed to sustain eco-
system functions that native fish and wildlife species depend upon
to survive and flourish. These stream flows not only include base
flows but can include flow protections over a range of flows to
protect habitat maintenance and other ecological functions.” Id.
at ii, 7. The paper sets out guidelines that could be used as the
basis for future regulations for the protection of ecological flows
in water development projects.

UTAH
(L. Ward Wagstaff, Reporter)

UTAH SUPREM E COURT ADDRESSES WATER RIGHT
INTERFERENCE, CONSTITUTIONAL TAKING, AND
NEGLIGENCE

The Utah Supreme Court addressed questions of governmen-
tal taking, water right interference, and negligence in connection
with the lowering of a groundwater table in Bingham v. Roosevelt
City Corp., 235 P.3d 730 (Utah 2010).

The lawsuit was brought by a group of irrigators in the North
Hayden Area (referred to as the North Hayden Group or the
Group) located north of Roosevelt City (City), Utah, in the Uinta
Basin. Id. at 732. In the 1980s, the City purchased property, in-
cluding two wells, in the North Hayden area. The City rehabil-
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itated the wells, moved additional water rights into the area, and
drilled three additional wells. The wells draw water from a shal-
low unconfined aquifer. After the City began to pump the wells,
the water table level in the North Hayden area dropped signif-
icantly. The Group alleged that the dramatic lowering of the
groundwater reduced soil saturation, causing grass and trees to die
and making it more costly or even impossible for the Group mem-
bers to raise crops and livestock. Id. at 733.

In 2004, the Group filed suit against the City, alleging dam-
ages to the Group members’ property from the pumping and seek-
ing injunctive relief. The complaint asserted that the City had
effectuated a governmental taking of the members’ property, that
the City was interfering with the members’ water rights, and that
the City had negligently damaged the members. Id. The City moved
for summary judgment, directly contesting the three causes of action
and arguing in addition that the action was barred by the statute of
limitations and by the Utah Governmental Immunity Act. Id. at
733-34. The trial court granted summary judgment to the City on
all issues. Id. at 734.

On appeal, the Utah Supreme Court addressed each claim and
defense in turn, upholding the trial court on the issues of taking
and interference but reversing the trial court on the issues of gov-
ernmental immunity, statute of limitations, and negligence.

The court first analyzed the takings claim under the Utah
Constitution. The court acknowledged that the state constitutional
provision restricting governmental takings is broader than the cor-
responding federal provision because it limits the government’s
ability to “damage” as well as to “take.” Id. (citing Utah Const.
art. 1, § 22). Nevertheless, the court held that a taking must be
based on a “protectable interest in property,” or, stated otherwise,
a “vested, legally enforceable interest.” Id. at 736 (quoting Bagford
v. Ephraim City, 904 P.2d 1095, 1099 (Utah 1995)). It held that
the Group members did not have a protectable interest in the
water beneath their land. The court rejected the Group’s inter-
pretation of Riordan v. Westwood, 203 P.2d 922 (Utah 1949),
which seemed to indicate that percolating water in the soil belongs
to the landowner. Bingham , 235 P.3d at 737. In Riordan, the court
stated, “Where . . . water is diffused and percolates through the
soil . . . such water is percolating waters and as such are a part of
the soil, they are not public waters, and the right to the use thereof
cannot be acquired by appropriation under our appropriation
statute.” Riordan, 203 P.2d at 929. Here, the court clarified that
the language in Riordan was dicta and expressly disavowed the
Group’s interpretation of Riordan: “To the extent that language in
Riordan suggests that an entitlement to water in the soil flows
merely from ownership of land, we take this opportunity to dis-
avow that interpretation.” Bingham , 235 P.3d at 737-38. The
landowner does not own groundwater merely because it is present
in the soil, so the landowner does not have a protectable interest
that would support a taking claim under the Utah Constitution. Id.
at 738.

The court likewise rejected the Group’s alternative argument
that the level of soil saturation was part of the members’ appro-
priated water rights. The Group supported this argument by citing
the beneficial use statute, which states: “Beneficial use shall be
the basis, the measure and the limit of all rights to the use of water
in this state.” Utah Code Ann. § 73-1-3. The court disagreed with
the Group’s assertion that the soil saturation level should be con-
sidered part of the respective water rights because it contributed
to the beneficial use, pointing out that beneficial use is a limit to
the water right. “[W]here a beneficial use is established, water
rights are granted in finite quantities, not in open-ended amounts

to be evaluated in hindsight based on whether the water was ben-
eficially used.” Bingham , 235 P.3d at 738. The court cited Weber
Basin Water Conservancy District v. Gailey, 328 P.2d 175 (Utah
1958), for two propositions: first, the court has “never gone so far
as to base water rights on the mere acceptance of benefits inciden-
tal to the presence of water on or adjacent to one’s land.” Bingham,
235 P.3d at 738 (quoting Weber Basin, 328 P.2d at 179). Second,
“passive acceptance of benefits of such water by those who had
not by any affirmative act appropriated and put the water to ben-
eficial use, nor complied with statutory requirements to perfect
such rights, did not permit them to maintain rights against one
who had made an appropriation by diversion.” Bingham , 235 P.3d
at 738-39 (quoting Weber Basin, 328 P.2d at 180). The court
stated: “Weber Basin makes clear that beneficial use of water is
not a substitute for an appropriation of water.” Id. at 739.

The court noted that “nothing has been taken because Group
members still receive the entire amount to which they are entitled
under these appropriations. . . . [T]he fact that this water has
gratuitously made their lawfully appropriated water more useful
to them does not give rise to a protectable interest in the continued
use of that water. . . . Without having lawfully appropriated this
water, the Group lacked a claim of entitlement to the continued
presence of water in its soil.” Id. Because the Group did not have
a protectable property interest under the Utah Constitution, the
claim for a taking failed.

Similarly, the court examined the claim under the U.S. Con-
stitution. The court addressed two federal takings cases, United
States v. Cress, 243 U.S. 316 (1917), in which the U.S. Supreme
Court held that a taking had occurred when the United States
raised the water level in a river such that it would no longer power
a mill, and United States v. Willow River Power Co., 324 U.S.
499 (1945), in which the Court found no taking under similar cir-
cumstances. The difference, according to the Utah Supreme Court,
was that in Cress the mill owners owned a property interest in the
bed of the river under Kentucky law, whereas in Willow River the
mill owner did not own such an interest. Bingham , 235 P.3d at
740-41. [Editor’s note: Cress and Willow River are cases primar-
ily noted for discussion of the scope of the federal navigation ser-
vitude.] In the present case, the Group had no entitlement under
Utah law to the water in the soil, and the claim of a taking under
the U.S. Constitution failed. Id. at 741. The court noted that while
a diminution in value is essential to a taking claim, the taking claim
will stand only if the diminution in value “is the result of inter-
ference with a protectable interest.” Id. The Utah Supreme Court
therefore affirmed the trial court’s grant of summary judgment on
the issue of governmental taking. Id.

The court then addressed the question of interference with
water rights and whether that claim was barred by the Govern-
mental Immunity Act of Utah. The Act waives state governmental
immunity for “any injury proximately caused by a negligent act or
omission of an employee committed within the scope of employ-
ment.” Utah Code Ann. § 63G-7-301(4). The court noted that “the
North Hayden Group alleged that the City’s actions ‘were inten-
tional, willful, and malicious, or, at least manifested a knowing and
reckless indifference for and disregard of the [Group’s] rights
in [its] property.’ ” Bingham , 235 P.3d at 742 (quoting Group’s
Complaint). In other contexts, the court has held that “negligent
conduct may include conduct that manifests a ‘knowing and reck-
less indifference toward the rights of others.’ ”Id. (quoting Diver-
sified Holdings, L.C. v. Turner, 63 P.3d 686, 699 (Utah 2002)).
The court therefore held that the statutory waiver for negligent
acts is sufficiently broad to include allegations of knowing and
reckless disregard of property rights.
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Nevertheless, the court held that the claim for interference
failed. “[T]o prevail on claims for interference with water rights,
plaintiffs must show that they have lawfully appropriated a certain
quantity of the water, and that the defendant’s actions are ob-
structing or hindering their ability to obtain that water.” Id. at 743.
The court noted that because the Group members received the full
amount of water to which they were entitled under their irrigation
water rights, they could not claim interference with those rights.
Id. On the other hand, they had no protectable interest in the level
of water in the soil, so interference could not be based on its de-
cline. Id. at 741.

Addressing the issue of negligence, the court determined that
the Group’s negligence claim was not barred by the statute of lim-
itations. The court held that the alleged damage was caused by the
pumping, not the drilling, of the wells. Id. at 746. The Group had
therefore alleged a continuing tort not barred by the statute of
limitations.

Finally, the court addressed the trial court ruling that the City
did not owe a duty of care to the Group. The court reversed the
trial court, holding that the City could not escape responsibility
for its action just because it was diverting water pursuant to a
lawfully appropriated water right: “The mere appropriation of a
water right cannot be held to relieve the City from its obligation
to exercise care in how it obtains the water to which it is lawfully
entitled.” Id. at 748. By analogy, the court noted that appropri-
ations in Utah are subject to the “rule of reasonableness” in regard
to interference between water rights. Id. at 747. The Group had
alleged that the City could alleviate the damage to the Group’s
members by extending the wells into a lower confined aquifer,
thus reducing the impacts to the near-surface water table. Whether
those measures are reasonable for the City under the circum-
stances is a question to be addressed by the trial court. Id. at 748.
The court accordingly remanded the case to the trial court on the
issues of negligence and whether the City could, by reasonable
measures, decrease or eliminate the damage to the Group’s mem-
bers. Id. at 748-49.

The facts in this case are unusual and intriguing. If the Group’s
allegations are correct, the land involved is so dependent on a
high water table that it is unproductive even if irrigated using a
water right with a full irrigation duty. The circumstances contrast
with the more normal situation in arid areas where land that is
normally dry is cultivated and brought into production using irri-
gation. Here, the Group alleged that even with such irrigation the
land is not productive without a high water table. There is almost
certainly more to the fact situation than is included in the decision.

The court clarified that a takings claim must be based on a
protectable property interest. It is not enough that property suffers
a diminution in value; the claim must be based on governmental
interference with a protectable property interest. In clarifying that
soil moisture is not a protectable interest, however, the court took
a step forward. The language in Riordan indicating that perco-

lating waters near the surface “are a part of the soil, [and] are not
public waters” has, as the court pointed out, been eroded by sub-
sequent caselaw and by an evolving understanding of hydrology.
The court’s express disavowal of that language made clear that
such water is not owned by the landowner but rather is part of the
“public waters” of the state. As such it is subject to general state
water law, including the appropriation statutes, just as it is part of
the general hydrologic system. That view is more in line with the
contemporary view of water in Utah.

In addressing interference, the court affirmed the rule of rea-
sonableness. In groundwater, the common situation is that the
general level of the aquifer declines as new wells are added. In-
terference is generally difficult to prove because it is difficult to
determine the effect of a specific new well on a specific existing
well and because the effect of a single well may be negligible in
relation to the total effect from all the new wells. Furthermore, as
the court points out, an action for interference may not be sus-
tained if the injured party is able to obtain the full quantity under
the water right, even if it is more expensive or more difficult to
obtain the water. This is in keeping with the rule of reasonable-
ness and with earlier caselaw in Utah, which sought to strike a
balance between protecting existing water uses and allowing the
full development and use of the state’s water resources. The court,
however, again took a step forward to clarify when the action could
be brought as a claim of interference as opposed to a claim in tort.
If the injured party is able to obtain the water to which it is en-
titled under its water rights, there is no cause of action for inter-
ference, but there may be an action in tort—in this case, negli-
gence. Furthermore, Bingham  makes clear that the rule of reason-
ableness applies in both causes of action.

One question left open—and certain to be contested—is how
the rule of reasonableness is applied to balance the burden to the
City against the benefit to the Group. The court focused more on
actions the City might undertake that could mitigate the alleged
injury to the Group. Nevertheless, the benefits to the Group play
an inevitable role in applying the rule of reasonableness. The
question remains as to the degree to which an incidental injury to
one party may restrict another party’s ability to utilize its water
right.

Another interesting aspect of this decision relates to govern-
mental immunity and actions for interference. The Governmental
Immunity Act applies to actions for damages but not to actions for
equitable relief. See Board of Education v. Salt Lake County, 659
P.2d 1030, 1036 (Utah 1983). An action to recover damages must
allege a waiver of governmental immunity such as negligence.
Otherwise, an injured party could obtain injunctive relief but not
damages. In Bingham , the court seemed to establish the rule of
reasonableness as a measure of potential negligence. In other words,
if the municipality diverts water in a way that unreasonably injures
another water user, that diversion may constitute negligence and
allow the recovery of damages.
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New Book: Nevada Law of Water Rights
by Ross E. de Lipkau and Earl M. Hill

Coauthored by two of Nevada’s most experienced water lawyers, the Foundation’s new publication, the
Nevada Law of Water Rights, should be part of the library of every lawyer, landman, and executive
concerned with water rights or real property in Nevada. This 162-page book discusses practical aspects
of water rights practice in Nevada, including the authors’ experiences in working with the State Engineer
of Nevada, whose office oversees all applications and uses of water in the state.

Topics addressed include U.S policies affecting Nevada water law, interstate issues, adjudication of
water rights, groundwater and surface water, and geothermal resources. The Nevada Law of Water
Rights cites numerous authorities, including U.S. federal court decisions relevant to all western states
water lawyers, and includes references to water rights papers given in annual and special institutes of
the Rocky Mountain Mineral Law Foundation over the years. This hardbound book includes a brief,
informative history of the development of water rights law in Nevada, from pre-statehood to the present.

December 2010 / hardbound volume / 162 pages
Price: $155 ($125 to Foundation Members)
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COLORADO SUPREME COURT
DECIDES COMPLEX CHANGE

OF WATER RIGHTS CASE
(William A. Paddock, Colorado Reporter)

Burlington Ditch Reservoir and Land Co. v. Metro Wastewater
Reclamation District,___ P.3d ___, No. 09SA133, 2011 WL
2139902 (Colo. May 31, 2011), is an appeal from a judgment of
the District Court for W ater Division No. 1 in three consoli-
dated cases, 02CW105, 04CW362, and 04CW403, in which the
applicants-appellants, Farmers Reservoir and Irrigation Compa-
ny (FRICO), Burlington Ditch, Reservoir and Land Company
(Burlington), Henrylyn Irrigation District (Henrylyn) (collectively
the “Companies”), and the United Water and Sanitation District
(United) and East Cherry Creek Valley Water and Sanitation Dis-
trict (ECCV), sought complex changes of water rights, a plan for
augmentation, and appropriative rights of exchange to implement
the United–ECCV Water Supply Project. The project is part of
ECCV’s efforts to obtain a renewable water supply to replace the
nonrenewable groundwater that has been its historical source of
supply. The source of renewable water for the project includes
water rights represented by shares in Burlington and FRICO. Id.
at *1-3.

After a 16-day trial, the water judge entered extensive find-
ings of fact, conclusions of law, and a judgment and decree that
imposed substantial limitations on the Burlington and FRICO
water rights to prevent expanded use and prevent injury to the
vested water rights of others. See http://www.courts.state.co.us/
Courts/Water/Rulings/Div1/02cw403.pdf. The appeal challenged
the water court’s decisions regarding historical consumptive use,
the effect of prior decrees, the effect of new structures, the water
court’s analysis and application of the one-fill rule for reservoirs,
and the impact of these determinations on the parties’ rights to use
the waters of the South Platte River.

Case No. 04CW362 sought to change the 1885 Burlington
and 1908 and 1909 FRICO water rights historically utilized below
Barr Lake from irrigation use to municipal use, and sought approval
of the augmentation plan involving ECCV’s well field and pipe-
line. The published notice of the application stated that United
and ECCV owned shares in both FRICO and Burlington, that
FRICO owned shares in Burlington, and that the water rights
represented by these shares in FRICO and Burlington were the
water rights (the Shares) sought to be changed in the application.
The published notice also stated that the applicants sought “a
change of water right for the Shares premised upon a ‘[d]itch-
wide’ methodology” in accord with the principles recognized by

continued on page 2

FEDERAL CIRCUIT PLACES BURDEN
ON GOVERNMENT TO DEFEND

INTERRUPTION OF IRRIGATION WATER
DELIVERIES FROM KLAMATH

IRRIGATION PROJECT
(Eric L. Martin, Jennie L. Bricker, Oregon Reporters)

In February 2011, the Court of Appeals for the Federal Circuit
issued its decision in Klamath Irrigation District v. United States,
635 F.3d 505 (Fed. Cir. 2011). The case concerns whether the
federal government is liable to irrigation water suppliers and end
users for a 2001 decision by the U.S. Bureau of Reclamation
(Bureau) to cut off delivery of irrigation water from the Klamath
Irrigation Project (Project) in order to comply with the Endangered
Species Act (ESA). The case now returns to the Court of Federal
Claims for further proceedings to determine whether the plaintiffs
had beneficial or equitable property interests in federal water rights
under a three-part test identified by the Oregon Supreme Court and
whether the sovereign acts doctrine shields the government from
contractual liability. Id. at 519 & 522.

Authorized by Congress in 1905, the Project provides irrigation
water for about 240,000 acres in southern Oregon and northern
California’s Klamath River Basin. Id. at 508. In the spring of 2001,
the Bureau was embroiled in litigation over whether its operation of
the Project was in compliance with the ESA. With the Klamath
River Basin experiencing severe drought conditions, the Bureau
decided to reevaluate the Project’s planned water deliveries for the
year. After consulting with the U.S. Fish and Wildlife Service and
the National Marine Fisheries Service to assess the likely effect of
these deliveries on endangered coho salmon and suckerfish, the
Bureau terminated water deliveries for 2001, although later in the
summer it was able to release some water. Id. at 509. That fall, 14
water, drainage, and irrigation districts and 13 agricultural
landowners sued the Bureau in the Court of Federal Claims. They
claimed that by halting water deliveries, the Bureau had (1) taken
their water rights for public use without compensation in violation
of both the Fifth Amendment of the U.S. Constitution and the
Klamath Basin Compact that the states of Oregon and California
had entered into with Congress’s consent, and (2) breached water
service contracts with the districts. Id. at 510.

The Court of Federal Claims held that the plaintiffs’ asserted
usufructory property rights (i.e., the right to use water that the
federal government had appropriated) were not cognizable property
interests for purposes of their takings claims. State law governed
these rights, and under the 1905 Oregon act (Or. Laws 1905, c.228,
§ 2) that assisted the federal government’s appropriation of water
for the Project, the court held that the plaintiffs’ rights were sub-

continued on page 5
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CHANGE OF WATER RIGHTS CASE
(continued from page 1)

the Colorado Supreme Court in Williams v. Midway Ranches.
Burlington, at *2.

Case No. 02CW105 was filed by FRICO and the Henrylyn
Irrigation District. That application sought changes in points of
diversion and places of storage for the Burlington 1885 direct
flow and water storage water rights; the FRICO 600 cubic feet
per second (cfs) 1908 direct flow water right for 600 cfs and the
18,000 acre-feet first enlargement of Barr Lake; the Henrylyn
300 cfs Denver-Hudson Canal; and the Prospect and Horse Creek
Reservoirs water storage rights. As a result of various pretrial
orders, parts of the claims in Case No. 02CW105 were bifurcated
and assigned a new case number, 02CW403. The claims in that
case included alternate places of storage, and a multipurpose water
right. That case also included FRICO, United, and ECCV’s claims
from Case No. 04CW362 for approval of a plan for augmentation
and changes of Burlington and FRICO shares used in FRICO’s
Barr Lake Division.

The Physical System. This case is awash in facts, and to un-
derstand the issues decided in the appeal it is necessary to know
something about the Burlington and FRICO systems. The current
Burlington–Barr Lake system consists of Burlington–O’Brian Canal
(Burlington Canal); the Little Burlington Canal (the original Bur-
lington canal), which diverges from the Burlington Canal several
miles downstream from the common headgate on the South Platter
River; and the enlarged Barr Lake (formerly the Barr and Oasis
reservoirs). The Burlington Canal runs northeastwardly from
the headgate; the Little Burlington runs just north of the Burling-
ton Canal, and delivers water to lands above Barr Lake; and the
Burlington Canal continues to Barr Lake. Above Barr Lake, the
Denver–Hudson Canal diverts water further east for delivery to
the Henrylyn system. Burlington, at *3.

Water is delivered out of Barr Lake into a number of canals,
including the East and West Burlington Extension canals that were
part of the early B urlington system prior to  the involvement
of FRICO; these canals delivered water to lands below Barr Lake.
The current system also includes the Speer and Neres Canals,
which were improved and expanded by FRICO beginning in 1909,
and which serve additional acreage below Barr Lake. FRICO oper-
ates the Burlington–Barr Lake system. Pursuant to a 1921 agree-
ment, FRICO and Burlington share water within the Burlington–
Barr Lake system. One significant issue at trial was whether FRICO
had unlawfully expanded the original Burlington water rights after
1909, when it acquired an interest in the system. Id. at *3-4.

For dam-safety reasons, FRICO installed a toe-drain system
in the embankment of Barr Lake to collect and discharge seepage
entering the embankment. Flow from the toe-drains of up to 2 cfs
is delivered into the Beebe Canal. Additional seepage enters the
Beebe Canal over its length, making it a “gaining ditch” that gains
as much as 1,300 acre-feet annually. Id. at *7.

Several upstream developments that occurred in more recent
times were also at issue in this case. Prior to 1966, Denver’s old
Northside Wastewater Treatment Plant (Northside) discharged a
significant quantity of treated effluent into the South Platte River
above the Burlington headgate. From 1952 to 1963, Northside’s
discharge averaged 68,000 acre-feet annually. In 1966, Northside
was replaced by the so-called Metro Plant, which discharges some
1.5 miles downstream from the Burlington headgate, reducing the
physical water supply at the Burlington headgate. The Companies
brought an action against Metro District in Metropolitan Denver

Sewage Disposal District Number 1 v. Farmers Reservoir and
Irrigation Company, 179 Colo. 36, 499 P.2d 1190 (1972) (Metro),
claiming the continuing right to divert effluent despite the change
in the point of discharge. Burlington, at *8. In that case, the Colo-
rado Supreme Court held that Burlington did not have a vested
right to require that the treated effluent continue to be discharged
at the same location. Denver Sewage, 499 P.2d at 1193.

Thereafter, in 1968 the two companies, Denver, and the Metro
Wastewater District entered into an agreement whereby “Metro
effluent would be discharged from the Metro Pumps directly into
the Burlington Canal when the Burlington 1885 storage right was
in priority.” Burlington, at *8. The parties never adjudicated the
Metro Pumps as an alternate point of diversion for the Burlington
Ditch; nevertheless, between 1987 and 2007 an annual average of
9,600 acre-feet was delivered from the pumps to the Burlington
Canal. Id.

Finally, the Globeville Area Flood Control Project (Globe-
ville Project) involved the construction of several structures de-
signed to protect the Globeville neighborhood from flooding. That
project lowered significant portions of the South Platte River
channel in the vicinity of the Burlington headgate. Part of the his-
torical channel elevation was maintained in order to allow FRICO
and Burlington to continue their diversions, but the then-existing
Burlington diversion dam was replaced with a new structure. The
replacement dam and headgates divert 900 feet upstream from the
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original Burlington headgate. The water diverted by the new dam
flows through the headgates into a four-sided box culvert, and
then into a 900-foot-long “approach channel,” separated from the
main channel of the river by a concrete wall. The approach channel
has a maximum capacity of 1,000 cfs up to the original Burlington
headgates, where the water enters the Burlington Canal. The Bur-
lington diversion dam had been in operation since 1935, and had
a maximum capacity of 700 cfs before it began to spill water back
into the South Platte River. Id.

The Burlington Water Rights and Subsequent System Devel-
opment by FRICO. Burlington began construction in November
of 1885, and sought a decree in 1893. In Case No. 11200, it was
awarded a decree for the canal with a priority date of November 25,
1885, for (1) a direct flow right for 350 cfs from the South Platte
River and (2) a storage right in Barr Lake and Oasis Reservoir to
be filled at the rate of 350 cfs from the South Platte River. Id. at
*4. The abstract of the testimony in support of Burlington’s claim
stated that 12,000 acres were capable of being irrigated by the
canal and reservoirs and that another 28,000 acres were suscep-
tible to being irrigated below the reservoir. In this case, the water
judge held that Burlington’s 1885 direct flow and storage right
priorities “were limited to uses made under the Burlington system
prior to FRICO's expansion of the system for irrigation uses below
Barr Lake.” Id.

In a 1909 contract, Burlington had conveyed any rights to
water “in excess of those rights [that] entitled the Burlington Com-
pany to fill Barr/Oasis . . . and in excess of the water now ob-
tained and used for direct irrigation” to FRICO. The water judge
found that after the companies entered into that contract, FRICO
used 150 cfs of “excess” Burlington water in the FRICO system
and used it on acreage below Barr Lake. Additionally, the water
judge found that “FRICO enlarged a portion of the Burlington
Canal, the Burlington headgate, and the original Oasis dam in con-
structing and operating the combined system known as FRICO’s
‘Barr Lake Division.’ ” Id. at *5.

In Case No. 54658, “FRICO filed a statement of claim for a
1902 priority in the enlarged Burlington Canal, as well as for
adjudication of its enlargement of Barr Lake.” Id. The decree in
that case, entered in 1924, “recognized a priority of 1908 for a
direct flow right of 600 cfs” from the South Platte River. The
district court also “granted FRICO a 1909 storage right enlarge-
ment for 900 cfs of flow into storage between the levels of 19.1
feet and 34 feet deep in Barr Lake.” Id.

The water judge found that FRICO’s “enlargement of the
Burlington Canal, the raising of the dam at Barr Lake, and the con-
struction of the Speer, Neres, and Beebe Canals” greatly expanded
the irrigated acreage below Barr Lake. The water judge also found
that “approximately 1,350 acres were being irrigated through res-
ervoir releases for irrigation below Barr Lake as of 1893—the
date the district court entered the Burlington decree in No. 11200,”
and that “[f]rom 1885 to 1900, irrigation acreage ranged from sev-
eral hundred acres to just under 3,000 acres.” The water judge
further found that it was FRICO’s construction of these canals that
resulted in the need for more water—350 cfs as opposed to the
200 cfs used under the Burlington before the expansion—and for
the 1908 FRICO priorities. Thus, the water judge did not allow
Burlington and FRICO to rely on the historical use of the 1885

Burlington priorities for the acreage irrigated below Barr Lake in
quantifying those rights. Thus, to quantify the historical consump-
tive use, the water judge limited Burlington’s 1885 direct flow
right to 200 cfs based on use during the period from 1885 to 1909,
because that period was consistent with its finding regarding the
lawful historical use of the 1885 Burlington direct flow water right.
It found no evidence showing that Burlington had intended to irri-
gate lands below Barr Lake with the 1885 Burlington direct flow
rights. Id. at *6.

Enlarged Use of the Burlington Water Rights. The appellants
sought to overturn the water judge’s ruling that FRICO had ex-
panded the Burlington direct flow and storage water rights. In
analyzing this issue, the supreme court stated the applicable stan-
dard of review is that (1) the trial court’s factual findings are accept-
ed on appeal unless they are so clearly erroneous as to find no
support in the record; (2) the sufficiency, probative effect, and
weight of the evidence, and the inferences drawn therefrom, are
for the trial court to determine and will not be disturbed on appeal;
and (3) the trial court’s decision to admit or deny evidence is re-
viewed for abuse of discretion. It also stated that the trial court has
authority to determine a prior decree’s setting, intent, meaning,
and effect when adjudicating an application for a water right or
determining whether there has been an un-decreed enlargement of
a decreed water right, but that appellate courts review de novo the
water court’s legal conclusions, including its interpretation of prior
decrees. Id. at *9.

The supreme court then provided a rather prolix recitation of
law concerning the nature and extent of a water right and the law
governing the determination of the historical use of a direct flow
water right. It largely deferred to the water judge’s finding and
interpretation of the intent, purpose and use of the Burlington water
rights, and it upheld the water judge’s conclusion that FRICO had
unlawfully enlarged those direct flow water rights. It therefore
affirmed the limitations placed by the water judge on the future
exercise of those water rights. Id. at *14-16.

As part of this analysis, the court looked at the “study peri-
ods” used to determine the historical use of the water rights, re-
viewing under the abuse of discretion standard, and holding that
the water judge had not abused his discretion in selecting the study
periods for quantification of the Burlington and FRICO water
rights. Id. at *16.

Use of Water from Toe-Drains and Seepage. The court also
addressed whether the appellants were entitled to claim historical-
use credit in the change of water rights proceeding for the toe-
drain water and seepage entering the Beebe Canal. I t upheld
the water judge’s decision that the toe-drain inflows and seepage
could not be included in the historical use of the underlying water
rights. Relying upon the decision in Lamont v. Riverside Irri-
gation District, 498 P.2d 1150, 1152-53 (Colo. 1972), it held that
seepage from the reservoir’s tributary to the natural stream is
subject to the appropriation system and is not part of the reservoir
owner’s water right. The court also rejected the Companies’ argu-
ment that the Beebe Canal is a losing ditch and deferred instead
to the water judge’s finding to the contrary. In reliance on its de-
cision in Ready Mixed Concrete Co. v. Farmers Reservoir &
Irrigation Co., 115 P.3d 638, 644-45 (Colo. 2005), it held that
seepage inflows are not part of the water right of the ditch and
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cannot be allocated separately from the priority system, a legal
proposition the implementation of which is made very difficult by
the law of gravity and the typical location of ditches. Burlington,
at *17.

Application of the One-Fill Rule. One significant legal issue
the court had to address with respect to historical use was Colo-
rado’s one-fill rule for reservoirs and its application to the change
of the Barr Lake water storage rights. Historically, Colorado law
has limited reservoirs to one annual filling, and any water re-
maining in the reservoir (carry over) at the beginning of the water
year (typically November 1st) is counted toward that year’s annual
fill. It has also required that in a change of a water storage right,
the change may not result in a reduction in historical return flows
from the use of the water. E.g., Southeastern Colorado Water
Conservancy District v. Fort Lyon Canal Co., 720 P.2d 133, 146-
47 (Colo. 1986). The issue before the court in FRICO was how to
apply both the one-fill rule and the oft-announced rule that histor-
ical use is the measure of a water right in a change of use pro-
ceeding. This case involved not only a change in type and place
of use of stored water, but also involved a change in place of
storage. The court concluded that the one-fill rule and the no in-
jury rule are not mutually exclusive; rather “they work in concert
to ensure that no more than one fill of a reservoir is permitted per
year and that stored water when applied to beneficial use will not
unlawfully enlarge the water right to the detriment of other
appropriators.” Burlington, at *13.

In this case, the court turned to the water judge’s findings that
Barr Lake can store some 30,000 acre-feet of water, but annually
carries over about 11,000 acre-feet. It stated that “[u]nder the one-
fill rule, Barr Lake can store water up to the reservoir’s capacity,”
but “[b]ecause storage of water itself is not a beneficial use, the
amount of water released from the reservoir and used consump-
tively for irrigation over a representative period determines the
amount of consumptive use water credited to shares of the storage
right” in the change proceeding. Id. at *18.

The water judge imposed volumetric limitations on the stor-
age rights based on historical use in order to prevent injury. It
based its findings on evidence that, without historical use limita-
tions, the appellants could consume more water after the change
than was historically released from the reservoir, resulting in
increased diversions from the South Platte River to fulfill the
higher demand. The water judge found that appellants “presented
no evidence to the contrary to meet their burden of showing that
such a change would not injure junior appropriators.” On this
record, the supreme court affirmed the water judge, and held that
“in order to prevent injury, historical releases from Barr Lake for
irrigation, rather than a pro rata share of a full fill are the proper
measure for change of storage rights in this proceeding.” Id. (em-
phasis added).

The supreme court, however, appeared not to adopt a strict
historical use standard for all changes of water storage rights.
Rather, it stated instead that “[t]he no injury rule applies to changes
in storage rights, just as it applies to all change cases, and enables
the water courts to shape decrees that prevent injury to other ap-
propriators.” Id. In footnote 13, the court observed that “[s]torage
and delivery issues involving an interstate compact may be exam-
ined by the water court in a change of storage right proceeding
when particular facts and the interstate compact implicated are at
issue in the case.”

Preclusive Effect of Prior Decrees. The court turned next to
the appellants’ arguments that prior decrees and orders in FRICO
Case No. 54568 and Thornton Case No. 87CW107 barred the

water judge from revisiting and redetermining the historical use
of the FRICO and Burlington water rights. The court rejected these
arguments, finding that neither claim preclusion nor issue pre-
clusion barred the court from considering the historical use of the
water rights or the lawfulness of the use of the Metro Pumps. Id.
at *21-22.

Historical Use of Water from the Metro Pump. The water
judge found that the Metro Pumps were an undecreed alternate
point of diversion for the Burlington Ditch, and that there was no
factual or legal basis upon which it could recognize the Metro
Pumps in its calculation of credits for historical consumptive use.
Therefore, the water judge ordered the Companies to reduce the
diversions under the Burlington decrees by 9,600 acre-feet per
year. The practical result of this order is to limit diversion under
the Burlington decrees to the amount of water physically and le-
gally available at the Burlington headgate—in other words, to
deprive Burlington of the water delivered pursuant to the 1968
contract. Id. at *23.

The appellants argued, inter alia, that “the State Engineer’s
acquiescence to pumping directly into the Burlington Canal, the
1968 agreement between Denver and the Companies, and the
claim that diversions from the Metro Pumps merely replicated
pre-1968 diversions of Northside effluent at the Burlington head-
gate” justified the consideration of water from the Metro Pumps
in the determination of historical use. The court found these argu-
ments to be unpersuasive, pointing out that “the record contains
evidence sufficient to support the water court’s findings of injury,
which we will not disturb on appeal.” The court went on to point
out that not only had the appellants failed to prove non-injury,
they also “failed to prove that operation of the Metro Pumps as
they propose[d] would not unlawfully enlarge their lawful use.”
The court also pointed out that the Metro Pumps had not been
decreed as an alternate point of diversion, and changes of water
rights cannot be effected in any manner other than by following
statutorily authorized procedures to obtain judicial approval. Be-
cause the Companies had not done so, they were not entitled to
rely on diversions at an undecreed point of diversion to establish
the historical use of the water right. Id. at *24.

Use of the Globeville Diversion Dam. Like the Metro Pumps,
the water judge determined that the Globeville Diversion dam was
an un-decreed point of diversion. The water judge concluded that
this new structure would “enable larger and more effective diver-
sions, thereby injuring vested water rights on the already over-
appropriated South Platte River.” The evidence demonstrated the
original Burlington headgates are now “rarely if ever utilized, and
function only to prevent overflow into the Canal in certain circum-
stances, such as a storm surge.” Instead, the upstream headgates
actually control diversions into the Burlington Canal, which enables
the canal to divert up to 1,000 cfs, while the original manual sys-
tem began to overtop the original dam when diversions reached
700 cfs. Id. at *25. Accordingly, the water judge authorized the
change in point of diversion to the Globeville Diversion Dam, sub-
ject to terms and conditions on its use to prevent injury to other
vested water rights.

The appellants argued that there had been no change in point
of diversion because the water continued to be taken from the
river at the same location, relying upon the decision in Downing
v. Copeland, 249 P.2d 539 (Colo. 1952). The court was unmoved.
It found that case to be distinguishable on both the law and the
facts. In Downing, the former headgate continued to control diver-
sions. Relying on the water judge’s finding that the water diverted
from the river by the new structure is controlled in an artificial
structure hydrologically disconnected from the river at all times,
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the court concluded that the new diversion dam controls diver-
sions into the Burlington Canal. Burlington, at *25. Thus, the court
upheld the determination that this constituted a change in point of
diversion.

The appellants also argued that no change in point of diver-
sion decree was required because this was simply the exercise of
the statutory right under Colo. Rev. Stat. § 37-86-111, to extend
a headgate upstream in order to maintain diversions when the
stream channel changes. The court agreed that it is permissible to
extend a headgate upstream in such circumstances, but pointed out
that the statute only allowed such a change when it does not in-
terfere with the complete use or enjoyment of any ditch, canal, or
feeder. The court treated this standard as requiring the same
showing as the non-injury standard for changes of water rights.
Since the appellants had not met their burden of proof of non-
injury, the court upheld the terms and conditions imposed by the
water judge to prevent injury. Burlington, at *25-26.

Preclusive Effect of the Decree on Other Users of Burlington
and FRICO W ater R ights. The final issue addressed by the
court was the effect of the water court’s decree on water use by
shareholders in FRICO and Burlington, and landowners served by
Henrylyn, who had not sought a change of their shares in FRICO
or Burlington, or their rights to receive water from Henrylyn.
Despite the fact that the court held that Thornton’s prior change
of Burlington shares (87CW107) was not preclusive, it held that
this change would bind all shares and users of the water rights
placed at issue in the applications. Id. at *27.

The theoretical underpinnings for this conclusion are found
in the court’s decision in Williams v. Midway Ranches Property
Owners Ass’n, Inc., 938 P.2d 515 (Colo. 1997), in which the court
held that when the historical consumptive use of shares in a ditch
are quantified, all future changes of shares in that same ditch will
be quantified on the same basis, absent a showing of changed con-
ditions. Though Williams v. Midway Ranches made no reference
to the method of quantification, it has been read to refer to so-
called “ditch-wide” as opposed to “parcel-by-parcel” quantifica-
tion of historical use. In this case the appellants sought to quantify
the historical use of the changed water rights on a ditch-wide
basis. In addition, in Case No. 04CW362, they requested a deter-
mination that additional shares could be included within the terms
and conditions of the application, and that the quantification of
consumptive use and return flows attributable to such shares should
be determined in the current proceeding. Burlington, at *27-28.
In effect, the appellants sought to have this decree resolve those
issues for any other shares in FRICO or Burlington so that those
shares could be applied to the changed use at some point in the
future without the necessity of a re-quantification of the water
rights.

On appeal, Henrylyn, the City of Thornton, and the City of
Brighton, all of whom own shares in either or both Burlington and
FRICO, argued that since they had not sought a change in use of
the water rights represented by their shares, the water court never
obtained jurisdiction over their shares for purposes of a change of
water rights. The court rejected this argument. It reasoned that so
long as the notice of the applications put interested persons on
inquiry notice of the nature of the claims advanced, then the water
court acquired jurisdiction over the water rights placed at issue in
the application. The court found that notice of the application was
sufficient to put these parties on notice of the claims advanced,
and gave rise to a duty to appear in the proceeding to protect their
water rights. Id.

The court’s rationale, relying as it does on the adequacy of
published notice, fails to address whether a shareholder has an
adequate remedy in the water court if one shareholder seeks to
quantify its water rights on the basis of a ditch-wide analysis. The
court failed to address whether one shareholder in a ditch can
preclude another from seeking to quantify its change of water
rights on a ditch-wide basis. Absent such a right, it seems that
shareholders in ditch companies are left with no effective remedy
to protect their water rights from a ditch-wide quantification that
may not accurately reflect water use by other shareholders.

All of this points out one of the basic shortcomings of a ditch-
wide analysis. That method of analysis effectively averages the
ditch-wide consumptive use of all ditch users. In so doing, it does
not address the fact that share ownership and water distribution
may not be pro rata to all of the irrigated lands under the ditch.
Some stockholders may own more shares per acre than other
stockholders and may therefore have a different consumptive use
per share of water applied. These can be important differences
that are largely ignored in a ditch-wide analysis, which results in
an average historical consumptive use per-share quantification.

Additionally, the court’s analysis does not address the estab-
lished law that an applicant cannot seek to change a water right
that it does not own. When addressing the question of who may
seek a change of water rights the court has previously held “that
only the owner of a decreed water right has the requisite legal
interest in such decree to obtain a change in the water right subject
to the terms thereof. A contrary view would severely undermine
the rights and obligations acquired by persons granted decrees as
the result of water adjudication proceedings.” In The Matter of the
Applications for Water Rights of the Upper Gunnison River Water
Conservancy District, 838 P.2d 840, 855 (Colo. 1992). Shares of
stock in a mutual ditch and reservoir represent the water right
owned by the stockholder. E.g., Jacobucci v. District Court In
and For Jefferson County, 541 P.2d 667 (Colo. 1975). The result
of this case, however, appears to be completely to the contrary:
shareholders in FRICO and Burlington that did not seek to change
their water rights are nonetheless subject to the terms and condi-
tions imposed by the court to prevent injury to the vested water
rights of others as a result of the proposed change of water rights
of other shareholders.

This result is not difficult to understand to the extent the use
by FRICO or Burlington was unlawful and could otherwise be
enjoined, but it does not address how the water court could obtain
jurisdiction in this case over the water rights of other stockholders
in FRICO and Burlington and impose limitations on the exercise
of their water rights as part of the terms and conditions imposed
on the companies’ change of water rights. The only explanation
proffered by the court is that “because water rights are decreed to
points of diversion or storage, ‘the terms and conditions decreed
by the water court attach to the water right and follow it regardless
of who may own or operate the right.’ ” Burlington, at *28. This
explanation, however, simply begs the question of what water right
was placed at issue if only the owner of the water has standing to
seek a change to the water right.

KLAMATH IRRIGATION PROJECT
(continued from page 1)

servient to the prior interests of the United States and were not
compensable. Klamath Irrigation District v. United States, 67 Fed.
Cl. 504 (2005). The Court of Federal Claims also held that be-
cause the ESA was a public and general act, contractual liability
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for actions the government took to comply with the ESA was pre-
cluded by the sovereign acts doctrine. Klamath Irrigation District
v. United States, 75 Fed. Cl. 677 (2007).

On appeal, the Federal Circuit certified three questions con-
cerning state property law to the Oregon Supreme Court. Klamath
Irrigation District v. United States, 532 F.3d 1376 (Fed. Cir. 2008).
First, could the irrigation districts and landowners acquire a bene-
ficial or equitable property interest in water the United States had
appropriated under the 1905 state act? If so, what did Oregon law
require for plaintiffs to acquire such beneficial or equitable prop-
erty interests? Finally, because Oregon’s Water Rights Act of 1909
provides an adjudicatory process to determine water rights, did
Oregon law recognize property rights in the use of Project water
that were not subject to the ongoing adjudication of Klamath
River Basin water rights? Id. at 1378 (citing 1909 Act, Or. Stat.
§§ 537.010 to .992 (as amended in 2005)).

In response to these questions, the Oregon Supreme Court
held that the 1905 state act did not preclude plaintiffs from ac-
quiring a beneficial or equitable property interest in water the
United States had appropriated under that 1905 state act. Klamath
Irrigation District v. United States, 227 P.3d 1145 (Or. 2010).
Whether such a property interest had been acquired turned on
three factors: (1) whether the water had been put to beneficial use
with the result that it became appurtenant to a property owner’s
land, (2) whether the United States had acquired the water right
for the property owners’ use and benefit, and (3) assuming the
United States had acquired the right for the benefit of the proper-
ty owners, whether contracts between the United States and the
property owner had altered that relationship. Id. at 1163-65. Al-
though the first two factors suggested that plaintiffs had acquired
a beneficial or equitable property interest in the U.S. water right,
because the Oregon Supreme Court did not have all of the con-
tractual agreements between the parties, it could not provide a
definitive answer to whether the plaintiffs had acquired such a
property interest. Id. at 1166. Finally, the Oregon Supreme Court
held that only claimants of legal title to water rights must partici-
pate in the state adjudication process, such that plaintiffs’ claims
to equitable title to water rights were not precluded by their lack
of participation in the state adjudicatory process. Id. at 1168.

Based on these answers, the Federal Circuit reversed the Court
of Federal Claims on the plaintiffs’ takings claims and remanded
for further consideration. Klamath Irrigation District v. United
States, 635 F.3d 505 (Fed. Cir. 2011). Because the 1905 state act
did not preclude districts from acquiring a beneficial or equitable
property interest, and because Oregon’s Water Rights Act of 1909
did not require that plaintiffs pursue their claims to equitable
property interests in the state adjudicatory process, these claims
could be advanced now using the three-factor test the Oregon
Supreme Court outlined. Id. at 519. The Federal Circuit directed
that these claims be evaluated on a case-by-case basis, recog-
nizing that the Oregon Supreme Court had already determined that
plaintiffs had satisfied the first two factors. Thus, on remand, the
government bears the burden of demonstrating with specificity
how the plaintiffs’ property interests were clarified, redefined, or
altered by contractual agreements between the parties. Id.

Turning to the contract claim, the Federal Circuit upheld the
Court of Federal Claims’ conclusion that the ESA was a “genu-
inely public and general act that only incidentally falls upon” the
relevant contracts, such that the sovereign acts doctrine could apply.
Id. at 521. However, the Federal Circuit then held that the Court
of Federal Claims had failed to determine whether the ESA made
it impossible for the Bureau to perform its contractual obligations.
In the absence of such an impossibility, the sovereign acts doc-

trine would not shield the federal government from liability. On
remand, then, the government bears the burden of establishing that
performance was impossible. Id. at 522.

CALIFORNIA
(Ronald B. Robie, Reporter)

CALIFORNIA WATER RIGHT FEES HELD CONSTITUTIONAL

In California Farm Bureau Federation v. State Water Re-
sources Control Board, 247 P.3d 112 (Cal. 2011), the California
Supreme Court upheld as facially constitutional water right fees
established under a 2003 law. The court upheld both the primary
statute establishing the fees, Cal. Water Code § 1525, and the
regulations imposing the fees.

The 2003 law changed the traditional funding of water rights
activities of the State Water Resources Control Board (Board) from
the general fund to fees imposed on water right permit and license
holders. The fees exempted riparian right holders and holders of
appropriation rights established prior to the institution of the permit
system in 1914, which together amount to 38% of water rights held
in California. 247 P.3d at 118. The cost of water rights adminis-
tration at the time of the establishment of the fees was $4.4 million
a year. Id. at 121.

The Board adopted regulations implementing the law, which
put the major burden on existing permitees and licensees, with a
lesser responsibility on new applicants. Cal. Code Regs., tit. 23,
§§ 1066, 1073. The primary challenge to the fees was based on
the fact that the fee statute was adopted by the legislature by a
mere majority, not the two-thirds vote required for imposition of
taxes. 247 P.3d at 123. The leading case on determining whether
a fee is in fact a tax is Sinclair Paint Co. v. State Board of Equal-
ization, 937 P.2d 1350 (Cal. 1997), which was relied upon by the
court in its analysis. The argument that the fees were really taxes
was based in part on the fact that part of the water rights activity
of the Board was unrelated to those who paid the major share of
the fees. A fee, to be lawful, must not exceed the reasonable cost
of providing the services necessary to regulate the activity for
which the fee is charged. Another argument was that the fees were
based on ownership of water rights, traditionally real property in
California.

Other arguments included the fact that the fees were imposed
on contractors for water from the U.S. Bureau of Reclamation,
which holds water rights for large quantities of water delivered by
various reclamation projects, including the Central Valley Project,
and that this violated the Supremacy Clause of the U.S. Consti-
tution. Anticipating the claim of sovereign immunity by the United
States, statutes provided for imposing the fees for federal water on
contractors, rather than on the U.S. government itself. Cal. Water
Code §§ 1540, 1560.

The court held that the fee statute did “not explicitly impose
a tax and, therefore, [is] not facially unconstitutional.” 247 P.3d
at 117. In effect, these are valid regulatory fees since they are im-
posed only for water rights purposes and not for general revenue
purposes.

On the issue of water rights being real property, since the court
concluded the fees were a fee, not a tax, the fee statute assesses no
new “ad valorem taxes on real property.” Id. at 127. The court
also held that imposing the fees on federal contractors is permitted
under federal law, and the fees do not violate the Supremacy Clause
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or state and federal rights to equal protection and due process. Id.
at 127-28.

There was also a challenge to the fees as applied. In this regard,
the court found the record unclear as to whether the fees were
“reasonably apportioned in terms of the regulatory activity’s costs
and the fees assessed.” Id. at 117. For this reason the court direct-
ed a remand to the trial court to make findings on this issue, as
well as whether the fees “fairly assess and apportion the federal
contractors’ beneficial interests.” Id.

APPLICATION OF ENDANGERED SPECIES ACT UPHELD IN DELTA

One of the most significant and longstanding water dis-
putes in California involves large-scale export pumping from the
Sacramento-San Joaquin Delta (Delta) by the federal Central Valley
Project (CVP) and the California State Water Project (SWP). The
delta smelt was listed as threatened in 2003. Pumping has been
restricted for many years due to declining fisheries in the Delta.
In San Luis & Delta-Mendota Water Authority v. Salazar, 638
F.3d 1163 (9th Cir. 2011), the Ninth Circuit affirmed the trial
court’s decision rejecting challenges to a 2008 U.S. Fish and
Wildlife Service (Service) Biological Opinion (BiOp) that had
concluded the projects’ pumping was “likely to jeopardize the
continued existence of the delta smelt” and “adversely modify
delta smelt habitat.” Id. at 1168. The BiOp included a reasonable
and prudent alternative (RPA) that would avoid a “taking” of
endangered species under section 9 of the Endangered Species
Act (ESA). 16 U.S.C. § 1538(a)(1)(C).

Plaintiffs, whose water deliveries were reduced due to the
RPA restrictions, claimed that the enforcement of both sections 7,
16 U.S.C. § 1536(a)(2), and 9 of the ESA was unconstitutional as
applied to plaintiffs under the Commerce Clause because the delta
smelt is a purely intrastate species and has no commercial value.
638 F.3d at 1168.

On the issue of the plaintiff’s standing, the appeals court found
standing requirements had been met under Lujan v. Defenders of
Wildlife, 504 U.S. 555 (1992). 638 F.3d at 1169.

As to whether the ESA could be constitutionally applied to
protect the delta smelt, the court held it could, concluding that the
ESA “bears a substantial relation to commerce” under Gonzales
v. Raich, 545 U.S. 1, 17 (2005). The court concluded that “Con-
gress has the power to regulate purely intrastate activity as long as
the activity is being regulated under a general regulatory scheme
that bears a substantial relationship to interstate commerce.” 638
F.3d at 1175.

COLORADO
(William A. Paddock, Reporter)

CLOSELY DIVIDED COURT AFFIRM S USE OF NOTICE BY
PUBLICATION FOR AN APPLICATION FOR DETERM INATION OF
WATER RIGHTS SEEKING ONLY A DECLARATION OF THE

MEANING OF PREVIOUSLY ENTERED DECREES

Southern Ute Indian Tribe v. King Consolidated Ditch Co.,
250 P.3d 1226 (Colo. 2011), arose out of a dispute between the
Southern Ute Indian Tribe (Tribe) and several ditch companies
(ditch companies) over the meaning of decrees entered in 1934
and 1966 adjudicating water rights from the Pine River in south-
western Colorado. The 1934 decree provided that the decree was
not to be construed “to deny to lawful claimants and users of the

water rights hereby established and decreed for irrigation pur-
poses the right to divert and make reasonable use of such water
for such domestic purpose, incidental to the appropriation and use
for agricultural purposes, as they have heretofore been wont to use
the same. . . .” The introductory provisions of the 1966 decree
contained similar language stating the decree was not to be “con-
strued to deny to lawful claimants and users of the water rights
hereby established and decreed for irrigation purposes the right to
divert and make reasonable use of such water for such domestic
and stock water purposes, incidental to the appropriation and use
for agricultural purposes, as they have heretofore been wont to use
the same. . . .”

Between 2001 and 2005, several of the ditch companies filed
new applications for wintertime (nonirrigation season) diversions
for stock watering from the Pine River, and those application were
opposed by the Tribe. Southern Ute, 250 P.3d at 1230. In his
written consultation the Division Engineer took the position that
the ditch companies already had the right to make wintertime stock
water use under the irrigation priorities of the 1934 and 1966
decrees, and had historically exercised that right. The Division
Engineer recommended that the water court enter an order or
decree so finding in each of the ditch company’s cases, and then
dismiss the winter stock water applications. Id. The Tribe and the
ditch companies did not agree on this issue, and the ditch com-
panies filed in the water court an “application for a determination
of water rights” that asked the water court to confirm that the 1934
and 1966 decrees had adjudicated priorities for stock watering
rights decreed to their diversion structures, including wintertime
use. Id. at 1231. In effect, the ditch companies sought a declara-
tory judgment as to the meaning of the quoted language in the
decrees, and sought no other relief in the application. The Tribe
failed to timely file a statement of opposition to this application
and was denied leave to intervene. Id. The water court granted the
relief requested by the ditch companies and the Tribe appealed.
Id. at 1232.

The significant questions on appeal were whether the Water
Right Determination and Administration Act of 1969 (Water Right
Act), Colo. Rev. Stat. §§ 37-92-101 to -602, permits the water judge
to enter a declaratory judgment concerning the meaning of the
decree for a previously decreed water right by the filing of an
“application for a determination of a water right” under section
37-92-302(1)(a) that seeks no relief other than a declaration of the
meaning of a previously entered decree; and if so, whether the only
required notice of the application is its inclusion in the monthly
resume published by the water clerk under Colo. Rev. Stat. § 37-
92-302(3)(b), and publication in a local newspaper. Southern Ute,
250 P.3d at 1229. The latter question raised involved questions
both of statutory interpretation and due process: Is this the type of
application that the general assembly has authorized to use the
resume notice procedures of section 37-92-302(3), and is this
method of notice by publication sufficient to confer on the water
court jurisdiction over the persons potentially adversely affected
by the relief sought in the application? The water judge deter-
mined that the application fell within the ambit of the water court’s
exclusive subject matter jurisdiction under section 37-92-203(1),
and therefore the resume-notice procedures of section 37-92-302(3),
applied to the application. 250 P.3d at 1242. On appeal the Colo-
rado Supreme Court affirmed on slightly different grounds.

In addressing these issues, the majority began with the “plain
language” of Colo. Rev. Stat. § 37-92-302(1)(a), that states, in part:

Any person who desires a determination of a water right
or a conditional water right and the amount and priority
thereof, including a determination that a conditional water
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right has become a water right by reason of the com-
pletion of the appropriation, a determination with respect
to a change of a water right, approval of a plan for aug-
mentation, finding of reasonable diligence, approval of
a proposed or existing exchange of water . . . shall file
with the water clerk a verified application setting forth
facts supporting the ruling sought, a copy of which shall
be sent by the water clerk to the state engineer and the
division engineer.

Colo. Rev. Stat. § 37-92-302(1)(a) (emphasis added). Focusing on
the terms “determination of a water right” the court stated:

We begin by examining the plain language of the
phrase “determination of a water right.” Words and
phrases should be given effect according to their plain
and ordinary meaning. Granite State Ins. Co. v. Ken
Caryl Ranch Master Ass’n, 183 P.3d 563, 567 (Colo.
2008). The ordinary meaning of a “determination” is the
“settling and ending of a controversy especially in a judi-
cial setting.” Webster’s New International Dictionary
616 (3rd ed. 2002). “Water right” is defined in section
37-92-103(12) of the 1969 Act and means “a right to use
in accordance with its priority a certain portion of the
waters of the state by reason of the appropriation of the
same.”

Southern Ute, 250 P.3d at 1233-34.
Based upon this limited analysis, the court concluded that

water courts have authority to make determinations concerning the
scope of previously entered decrees, and that the plain language
in Colo. Rev. Stat. § 37-92-302(1)(a) does not restrict a water right
to one determination or necessarily mean that each subsequent de-
termination must result in the assignment of a new priority date.
250 P.3d at 1234.

For most practitioners the phrase “determination of a water
right” has meant the process of adjudication of a water right pur-
suant to which the water right is determined, in other words, is
ascertained, after investigation. This interpretation is consistent
with the duty of the water referee, described in that same section,
whose job it is to make such investigations as are necessary to
determine (i.e., ascertain) whether or not the statements in the ap-
plication and statements of opposition are true and to become
fully advised with respect to the subject matter of the applications
and statements of opposition. Colo. Rev. Stat. § 37-92-302(4).
And, as the court noted, a water right is defined as the “right to
use in accordance with its priority a certain portion of the waters
of the state by reason of appropriation of the same.” 250 P.3d at
1234. Appropriation is defined as “the application of a specified
portion of the waters of the state to a beneficial use pursuant
to the procedures prescribed by law. . . .” Colo. Rev. Stat. § 37-
92-103(3)(a). Thus, the phrase determination of a water right
generally had been understood to mean the ascertainment of the
amount and priority of a water right and whether the appropriation
was validly initiated.

The court offered no explanation, beyond its citation to the
dictionary, for selecting this new interpretation for “determina-
tion,” and it did not compare its interpretation to other uses of that
phrase in the Water Right Act. One potential reason for the se-
lection of this meaning is that it allowed the court to forego an
examination of the due process questions inherent in allowing what
amounts to a declaratory judgment action to proceed under the
notice by publication procedures of the Water Right Act. By de-
ciding that this type of application qualified as a determination of
a water right the court did not have to address that issue. Rather,

it merely had to point to the language of the Water Right Act al-
lowing applications for determinations of water rights to utilize
the notice by publication procedures of the Water Right Act. Had
the court determined that this was not an application for a deter-
mination of a water right, then it would have had to follow the
more rigorous due process analysis of the adequacy of notice by
publication it set forth in Closed Basin Landowners Ass’n v. Rio
Grande Water Conservation District, 734 P.2d 627 (Colo. 1987).

The court also did not discuss why this action did not fall
within the ambit of Colo. R. Civ. P. 57, relating to declaratory
judgments, and Colo. Rev. Stat. §§ 13-51-101 to -115, the Colo-
rado Uniform Declaratory Judgments Law. That rule and statute
are designed to provide a remedy for just this sort of controversy,
the meaning of a decree. Bringing a declaratory judgment action,
however, would require service of process in accordance with
Colo. R. Civ. P. 4, and joinder of parties under Colo. R. Civ. P.
19, not the notice by publication allowed in the Water Right Act.
The only explanation offered by the court was that declaratory
judgments focus on specific disputes between specific water users.
It suggested that resume notice is proper when the dispute in-
volves the interrelationship of all water rights priorities on a stream.
Southern Ute, 250 P.3d at 1235. Perhaps the best explanation for
this conclusion is the court’s observation that “[t]he impractically
[sic] or virtual impossibility of effectuating personal service on the
owners of all water rights on a large steam [sic] system, such as
the Colorado, South Platte, or Arkansas watersheds, underlies this
statutory [resume notice] procedure.” Id. at 1237. The court did
not offer any other cogent explanation for this decision.

The three dissenting justices disagreed with the majority’s
conclusion that this was an application for a determination of a
water right within the meaning of section 37-92-301(1)(a), and
therefore asserted that the notice procedures of Colo. R. Civ. P. 4
and the joinder requirements of Colo. R. Civ. P. 19 applied, rather
than the resume notice procedures of the Water Right Act. 250
P.3d at 1241. The dissent made a very careful analysis of the
structure and purpose of the Water Right Act and the legislative
history of Colo. Rev. Stat. § 37-92-302(1)(a). Based on analysis
of the statutory language, the legislative history, and the court’s
precedents, the dissent concluded that the term “determination of
a water right” was not a broad catch-all category for a wide vari-
ety of water-rights related applications, but rather was tailored to
one essential purpose: the initial adjudication of a water right. 250
P.3d at 1245. The dissent then examined the purposes for “a de-
termination of a water right” and concluded that its purpose was
to establish the amount and priority of the water right. Given this
purpose, the dissent concluded that the application in this case
was not a determination of a water right within the meaning of
section 37-92-302(1)(a). 250 P.3d at 1246.

The dissent next examined the purpose of a determination of
a water right. It pointed out that a primary purpose of the deter-
mination of a water right was the assignment of its amount and
relative priority date. Id. at 1234. This purpose it found reflected
in Colo. Rev. Stat. § 37-92-306, which describes the application
process for a determination of a water right or a conditional water
right and the amount and priority thereof. Since the ditch com-
pany’s applications did not seek either of these things, the dissent
concluded it was beyond the scope of a determination of a water
right. 250 P.3d at 1246.

The dissent also argued that a central purpose of the Water
Right Act was to encourage the timely adjudication of water
rights and to postpone the priority of the water rights that are not
promptly adjudicated. Id. at 1247. The process provides all water
users greater certainty with respect to their relative priority among
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all other water rights. The dissent pointed out that the declaratory
review allowed by the majority undermined this certainty because
it allows determinations that can materially affect the entitlement
to water by previously decreed water rights. It then argued that the
General Assembly’s decision to partially abrogate the due process
protections of service of process and mandatory joinder was done
because of the limited scope of the determination of a water right
and the priority protections included in the Water Right Act. Id.
at 1246. The dissent stated that the majority’s decision created
grave implications for due process, and it concluded that because
the ditch companies’ applications were incompatible with the scope
of a determination of water rights, they were required to comply
with Colo. R. Civ. P. 4 for service of process and Colo. R. Civ. P.
19 for joinder of parties. 250 P.3d at 1247.

This reporter believes that the dissent has the better argument.
The majority opinion opens the door for all sorts of applications
that amount to declaratory judgments, and that may change the
meaning and effect of previously entered decrees without having
to seek either a new priority or change of water rights. This in-
creases the burden on all water users in the protection of their
water rights. And while catachresis may be common in the evolu-
tion of word meanings in the English language, this reporter be-
lieves it should have no role in statutory construction, especially
where fundamental issues of due process are involved.

COURT LOOKS TO ACTUAL NEED FOR WATER UNDER FIRM
CONTRACTUAL COM M ITM ENTS TO DETERM INE IF A NEW

APPROPRIATION M EETS ANTI-SPECULATION DOCTRINE

In Upper Yampa Water Conservancy District v. Dequine
Family LLC, 249 P.3d 794 (Colo. 2011), the Upper Yampa Water
Conservancy District (District) sought a conditional water right
for 50 cubic feet per second to be diverted from Morrison Creek
into Little Morrison Creek, and then delivered to Stagecoach Res-
ervoir. The claimed beneficial uses of the water included mu-
nicipal, industrial, irrigation, stock water, hydropower production,
recreation, and augmentation and exchange. The landowners on
whose property the diversion facilities would have been located
opposed the application. At the close of the District’s case the
water court granted the opposers’ motion to dismiss on the grounds
that the District failed to prove that it had sufficient need to satisfy
the requirements of the anti-speculation doctrine. The water court
found the District’s existing water rights for Stagecoach Reservoir
were adequate to meet its reasonably foreseeable demand for water,
both from the reservoir and for hydropower production at the dam.
The District appealed and the Colorado Supreme Court affirmed
the trial court. Id. at 797-98.

The evidence showed that the District had a portfolio of ex-
isting water rights substantially exceeding the 33,275 acre-foot
physical capacity of Stagecoach Reservoir; that it had contractual
obligations for storage and delivery of 13,192 acre-feet to various
municipal and commercial users; and that it required an additional
2,000 acre-feet for its “umbrella” plan for augmentation. The Dis-
trict claimed that the firm yield of Stagecoach Reservoir was
limited to 8,825 acre-feet per year and that the claimed condi-
tional right would increase the reservoir’s firm yield by no more
than 2,615 acre-feet per year, leaving its firm yield well below the
District’s existing obligations of 15,000-plus acre-feet. The District
conceded, however, that only a relatively small percentage of its
contractually obligated water had ever been released, and that
7,000 acre-feet of the District’s contracted-for water was com-
mitted to Tri-State Generation and Transmission Association, Inc.,

but was not associated with any existing or planned project, and
involved no immediate demand for the contracted-for water or
plan to put it to any beneficial use. Id. at 797.

On appeal, the District argued that its claimed new appropri-
ation was not speculative because it had firm contractual commit-
ments for more than the firm yield of Stagecoach Reservoir. The
District asserted that its existing contractual obligations were not
speculative because they involved firm commitments that required
yearly payments by the contractees, and required the District to
deliver water when demanded by a contractee. The District also
argued that it did not need to inquire of its contractees whether
they need the water they pay for and are committed to its use, or
whether they have merely contracted for the water as an insurance
policy in case they may need it. Rather, the District asserted that
its non-speculative need for additional water is established by
demonstrating that it has existing contractual commitments for
more than the firm yield of its Stagecoach Reservoir. Id. at 800.
The Colorado Supreme Court disagreed.

The supreme court began its analysis by recounting the now
familiar standards for demonstrating a nonspeculative intent to
appropriate water. Id. at 798. It then turned to its discussion of the
need for firm contractual commitments expressed in Colorado
River Water Conservation District v. Vidler Water Tunnel Co.,
594 P.2d 566 (Colo. 1979). It stated that while Vidler emphasized
the need for firm contractual commitments, the court’s subsequent
decisions had made clear that the appropriator must substantiate
a need for the claimed water by showing a sufficient relationship
with those who are to put the water to a beneficial use, citing
Rocky Mountain Power Co. v. Colorado River Water Conserva-
tion District, 646 P.2d 383, 388 (Colo. 1982). Yampa, 249 P.3d
at 799. The court stated that the concept of “need” had always
been an integral part of the limitation on new appropriations. Thus,
when an

applicant relies on contractual obligations to demon-
strate that its existing water rights are inadequate to
satisfy its needs, it must prove the existence of a specific
plan and intent to put the contracted-for amount of water
to a beneficial use or, in the case of contracts with gov-
ernmental entities, that the contracted-for amount is nec-
essary for the entity’s reasonably anticipated needs, based
on substantiated projections of population growth.

Id. at 800.
Applying this standard, the court found that the District had

failed to establish any overcommitment, independent of the 7,000
acre-feet under contract for future delivery to Tri-State, which ap-
parently had no plan for beneficial use of the water. It also failed
to prove that any of the 13,192 acre-feet of water it has under
contract is committed to any specific beneficial use or that it is
actually necessary for the reasonably anticipated population growth
of a contracting municipality. The court concluded by saying that
while contractual commitments may be necessary, they are not
alone sufficient to prove a nonspeculative intent for a new ap-
propriation. Id. Because the District failed to demonstrate actual
need for water under its water supply contracts, it failed to prove
non-speculative intent to make the new appropriation. Id. at 801.

The net effect of the court’s decision is that a water supplier
seeking to make a new appropriation has the obligation to prove
that its existing contract customers have an actual need for the
water under existing contracts and have a plan to put that water to
beneficial use.



page 10 WATER LAW NEWSLETTER

STATE’S CURTAILM ENT OF DIVERSIONS BY UNAUGM ENTED
TRIBUTARY WELLS IS NOT AN UNCONSTITUTIONAL TAKING
OF PRIVATE PROPERTY FOR PUBLIC USE

Kobobel v State Department of Natural Resources, 249 P.3d
1127 (Colo. 2011), is part of the continuing saga of well regula-
tion in Colorado’s Water Division No. 1, the South Platte Basin.
The Kobobels owned 13 irrigation wells that diverted ground-
water tributary to the South Platte River, but that were not in-
cluded within a judicially approved plan for augmentation autho-
rizing the wells to operate. As a consequence, the State ordered
the Kobobels to cease and desist use of their wells. The Kobobels
did so, and then sued the state for inverse condemnation in the
Morgan County District Court. That case was dismissed on the
grounds that the Kobobels’ takings claims were within the ex-
clusive subject matter jurisdiction of the water court because they
involved claims to the use of water, not the ownership of water.
The Kobobels appealed this decision and it was affirmed by the
Colorado Court of Appeals in Kobobel v. State, 215 P.3d 1218,
1220-21 (Colo. App. 2009), cert. denied, No. 09SC506, 2009 WL
2916987 (Colo. Sept. 14, 2009). Kobobel, 249 P.3d at 1130.

Thereafter, the Kobobels brought suit in the water court as-
serting that the State’s action in curtailing their wells “amounted
to an unconstitutional taking of vested property rights in their
wells, water, farmlands, and improvements, in violation of article
II, section 15 of the Colorado Constitution and the Fifth and Four-
teenth Amendments to the U.S. Constitution.” Id. at 1131. They
therefore sought just compensation for the damage to their prop-
erty. The water court dismissed the complaint, holding that while
the Kobobels owned the right to use the tributary groundwater
decreed to their individual wells, this right was limited by the
wells’ dates of priority and that the Kobobels had no constitu-
tionally protected right to use water outside the priority system
or to cause injury to other vested water rights. The water court
reasoned that in order to pump tributary groundwater from their
wells, the Kobobels must first obtain a plan for augmentation
that replaces injurious out-of-priority depletions caused by their
pumping so as to prevent injury to other vested water rights. On
this basis, the water court concluded that the State’s curtailment
of pumping by the wells was not an unconstitutional taking of the
Kobobels’ property rights. Id. The Kobobels appealed and the
Colorado Supreme Court affirmed.

On appeal the Kobobels renewed their claim that jurisdiction
was proper in the Morgan County District Court. The court rejected
this argument, relying upon the established law that the water court
has exclusive jurisdiction of matters concerning the use of water
and the district court has jurisdiction over ownership of water
rights. Since the issue turned on whether the Kobobels had the
right to use water from their wells without State interference, the
court held that determination to be a water matter that falls within
the jurisdiction of the water court. Id. at 1131-33.

The court then turned to  the  K obobels’ takings claim.
The Kobobels asserted that “the State’s cease and desist orders
amounted to a regulatory taking of their properties because the
orders deprived [them] of their vested rights to use the water in
their wells and thereby precluded any economically beneficial use
of their land.” Id. at 1333. Stated more graphically, they conten-
ded that they can no longer irrigate their land and therefore their
farming operations have been rendered essentially worthless, which
entitles them to just compensation for the losses that were caused
by the State’s unconstitutional taking of vested property rights in
their wells, water, farmlands, and improvements. Id.

The Kobobels made two legal arguments in support of their
takings claim. The first was that their groundwater appropriations
preceded the 1969 Water Right Determination and Administration
Act (Water Right Act), Colo. Rev. Stat. §§ 37-92-101 to -602, at
a time when tributary groundwater use was not administered in
Colorado. Cf. Fellhauer v. People, 447 P.2d 986 (Colo. 1968)
(disapproving 1966 curtailment of wells on due process grounds).
They argued that pre-1969 groundwater appropriations are akin
to vested property rights in “unappropriated, nontributary ground-
water” that now had been taken by the State. Their second argu-
ment was that the cease and desist orders constituted a regulatory
taking because the State Engineer had only recently begun en-
forcement of well regulations after decades of allowing the well
owners to pump out of priority. Kobobel, 249 P.3d at 1333.

With respect to the first argument, the court pointed out that
Colorado’s prior appropriation doctrine long predates the Water
Right Act. It held that the Water Right Act’s language stating that
water rights vested prior to 1969 “shall be protected subject to the
provisions of this article,” does nothing to alter the fact that the
well owners’ water rights have always been subject to the prior
appropriation doctrine in article XVI, sections 5 and 6 of the
Colorado Constitution. 249 P.3d at 1138. Since the prior appro-
priation doctrine predated the Water Right Act, the Kobobels did
not have a right to operate their wells outside of the priority
system. The court went on to observe that the fact that the state
engineer had delayed enforcement of well regulations did not
amount to a regulatory taking. The delay did not change the fact
that their right to use water had always been limited by the con-
stitutional prior appropriation doctrine, and the curtailment orders
did not take away the Kobobels’ vested property rights to the use
of their wells because they never possessed an unfettered right to
pump out of priority. Id.

The court disposed of the second argument by pointing out
that the Kobobels only possessed a legally vested priority date
that entitled them to use a certain amount of tributary groundwater
from their wells for beneficial use, subject to the lawful demands
of rights of senior water rights and the amount of water available
in the stream system. Consistent with those rights, the State’s cease
and desist orders merely curtailed the Kobobels’ out-of-priority
diversions that could have caused injury to senior water rights
since the wells were not included in an approved augmentation
plan or substitute water supply plan. Thus, the court held that the
cease and desist orders did not deprive the Kobobels of any con-
stitutionally protected right to the unfettered use of groundwater
from their wells; they had no such right, and therefore were not
entitled to just compensation because the State’s action did not
amount to an unconstitutional taking of their property. Id. at 1137.

The lone dissenting Justice disagreed with the court’s resolu-
tion of the jurisdiction issue. The dissent argued that Kobobels’
allegations that by depriving them of their ability to irrigate, the
state had effected a regulatory taking and in effect “owned” the
Kobobels’ right to use water, and that compensation is due was,
by definition, a claim that involved ownership of water rights
within the jurisdiction of the District Court. Since that claim
should have been heard by the District Court, the dissent would
have reversed without reaching the merits of the Kobobels’ right
to use water inherent in their takings claim. Id. at 1139-40.
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KANSAS
(John C. Peck, Reporter)

KANSAS SUPREM E COURT CLARIFIES COM PLEX STANDING
RULES, BUT LEAVES UNANSW ERED QUESTIONS

In March 2011, the Kansas Supreme Court decided Cochran
v. Kansas Department of Agriculture and the City of Wichita,
Kansas, 249 P.3d 434 (Kan. 2011). This was an interlocutory ap-
peal challenging the approval by the Division of Water Resources
(DWR) of a water right permit application. DWR had granted the
City of Wichita’s application for six new water rights permits. The
Cochrans hold senior water rights in the vicinity. The Cochrans
appealed DWR’s decision to the district court. Both DWR and
Wichita challenged the appeal on the basis of standing. The dis-
trict court ruled that the Cochrans had standing. The Kansas
Supreme Court affirmed and remanded, holding that the Cochrans
have standing to challenge DWR’s order in district court.

Statutory Background. Kan. Stat. Ann. § 82a-711 of the 1945
Kansas Water Appropriation Act governs applications for permits
to divert water. The original Act contained no provision for ap-
pealing DWR permit decisions. The legislature added a judicial
appeal provision to section 711 in 1957 when it made compre-
hensive amendments to the Act, many of which resulted directly
from recommendations made by University of Kansas Law Pro-
fessor Earl Shurtz in his book, Report on the Laws of Kansas
Pertaining to the Beneficial Use of Water, Bull. No. 3 (Kan.
Water Res. Bd. 1956). Shurtz made a case for restricting appeal
rights and judicial review to the water permit applicant only, and
for preserving the ultimate decision in the chief engineer. The
legislature agreed and amended section 711 to permit judicial
appeals, but only by the applicants.

Several legislative changes occurred after 1957, however, that
affected, both directly and indirectly, the amended version of sec-
tion 711. In 1984 the legislature enacted the Kansas Adminis-
trative Procedure Act (KAPA), Kan. Stat. Ann. §§ 77-501 to -566,
and the Act for Judicial Review and Civil Enforcement of Agency
Actions (KJRA), Kan. Stat. Ann. §§ 77-601 to -631. In 1999 the
legislature enacted Kan. Stat. Ann. § 82a-1901, which provides
that orders of the chief engineer pursuant to section 711 are sub-
ject to administrative review under KAPA. At the same time,
section 711 was amended to refer to Kan. Stat. Ann. § 82a-1901,
and thus to KAPA, for the review process, and not to KJRA.
Since 1999, section 711(c) has provided that “[a]ny person ag-
grieved by any order or decision by the chief engineer relating to
that person’s application for a permit . . . may petition for review
thereof in accordance with . . . 82a-1901. . . .” Kan. Stat. Ann.
§ 82a-711. In short, what began in 1957 in section 711 as possible
judicial appeals from DWR orders, changed in 1999 to possible
administrative appeals under KAPA. Still, however, section 711
expressly limited the administrative appeal under KAPA to the
applicant for a permit.

Section 611 of KJRA provides for standing to obtain judicial
review of final agency action. In addition to the “person to whom
the agency action is specifically directed,” standing is given in
subsection (b) to “a person who was a party to the agency pro-
ceedings that led to the agency action.” Kan. Stat. Ann. § 77-611.
The KJRA defines a “party” to include “a person named as a party
to any agency proceeding or allowed to intervene or participate as
a party in the proceeding.” Id. § 77-602.

The Opinion. The supreme court’s decision in Cochran rests
on three fundamental grounds. First, by referring directly to Kan.
Stat. Ann. § 82a-1901, amended section 711 provides for review
only at the administrative level, and not in the courts. Second, the
court broadly construed the KJRA § 611(b) language “party to
agency proceedings” to include “a person who takes part in a tran-
saction,” holding that the term “proceeding” refers to the process
by which an agency carries out its statutory duties. Cochran, 249
P.3d at 441 (citing Board of County Commissioners v. Bremly,
189 P.3d 494, 494 (Kan. 2008)). So, an interested person’s sub-
mission of written comments during a public notice and comment
period qualify as participation within the meaning of the KJRA’s
standing requirements. Because DWR had “received input from
the Cochrans and their legal counsel during the consideration and
processing of the City’s applications for permits,” the court found
that the Cochrans met the definition of “party” under Kan. Stat.
Ann. § 77-611. Cochran, 249 P.3d at 441. Third, the court stated
that the Cochrans had to meet the additional test of “traditional
standing.” It held that they met this test because they had a “suf-
ficient stake in the outcome of an otherwise justiciable contro-
versy” and were persons demonstrating “causal connection be-
tween the injury and the challenged conduct.” Id. at 443.

While the 1984 enactments of KAPA and KJRA and the 1999
amendment to section 711 did not expressly and clearly negate the
original purpose and public policy grounds for restricting standing
to applicants for water rights permits, they at least provided grounds
upon which the supreme court could decide that the Cochrans had
standing to contest DWR’s granting of water rights to Wichita in
district court. The Cochrans could thus appeal DWR’s granting of
Wichita’s permits, even though their own water rights continued
to enjoy senior status relative to Wichita’s new permits and were
expressly protected as such, both in the Water Appropriation Act
and in express conditions in Wichita’s permits.

DWR and Wichita argued that the court should apply the rule
that “the more specific statute must control over a more general
statute” (here, the more specific section 711 of the Water Appro-
priation Act over the more general KJRA § 611). Cochran, 249
P.3d at 442 (citing State v. Martinez, 236 P.3d 481 (Kan. 2010)).
The court rejected the argument and also rejected the rule that
courts give deference to agency actions and statutory construction,
stating “this court no longer gives deference to an agency’s in-
terpretation of a statute and, therefore, has unlimited review.” Id.
at 440. This latter position on deference to agency rulings seems
to be a clear change by Kansas appellate courts regarding deference
to DWR, a position we have observed previously. See Vol. XLII,
No. 2 (2009) at 11 and Vol. XLIV, No. 1 (2011) at 8 of this
Newsletter.

Questions Remain. The court in Cochran did not discuss any
of the legislative and policy reasons for the limits on standing in
the water rights context recommended by Professor Shurtz and
accepted by the 1957 legislature. Nor did it discuss the possible
implications for DWR, the public, and the courts for providing a
broad view of standing. Questions remain. For example, must the
complaining party be a water right holder? Or can anyone who has
a complaint about the issuance of a water permit appeal, even a
person with neither a water right nor a direct economic stake in
the issuance of the permit? Has the court approved citizen standing
to contest DWR decisions on new water rights permits?
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NEBRASKA
(Sandra Zellmer and Anthony Schutz, Reporters)

THE RETURN OF KANSAS V. NEBRASKA

The U.S. Supreme Court has allowed Kansas to reopen its
long-running lawsuit against Nebraska over the 1943 Republican
River Compact (Compact). Kansas v. Nebraska, No. 126, Original
(Apr. 4, 2011). The Compact allocated Nebraska 49% of the “vir-
gin water supply” of the basin, Kansas 40%, and Colorado 11%.
Kansas claims that Nebraska used more than its share in 2005 and
2006, and, as a result, that Nebraska is in violation of a 2003 set-
tlement of a previous iteration of this original action. See Kansas
v. Nebraska, 540 U.S. 964 (2003).

For its part, Nebraska urged the Court to take the case so long
as its defensive issues are also addressed. In Nebraska’s view, the
amount of the violation may be only half of the amount alleged by
Kansas. Moreover, regardless of the amount in question, Nebraska
argues that Kansas’ damages are de minimis. In an effort to put its
claims in perspective, Kansas countered: “Nebraska admits that
its average overuse in the two years 2005 and 2006 was some
35,000 acre-feet per year. To give some perspective, the Supreme
Court Courtroom has a volume of 3 1/3 acre-feet. Nebraska’s
admitted overuse thus represents some 10,000 volumes of the
Courtroom per year.” Kansas v. Nebraska, Kansas’ Reply Brief,
2010 WL 2866117 (U.S. July 20, 2010).

The Supreme Court appointed Special Master William J.
Kayatta, Jr., of Pierce Atwood LLP in Portland, Maine, to preside
over the litigation.

Nebraska has taken several steps to comply with the 2003
Kansas v. Nebraska settlement, including the enactment of LB701
in 2007. http://www.nebraskalegislature.gov/FloorDocs/100/PDF/
Slip/LB701.pdf. LB701 granted the authority to collect property
and occupation taxes to natural resources districts (NRDs) subject
to an interstate compact with two or more states. At present, the
only affected NRDs are those within the scope of the Compact.
The taxes are used to raise money to entice irrigators to reduce
their usage and to service flow enhancement bonds in the Republi-
can River Basin. Two years ago, the Nebraska Supreme Court
found that the property tax provision was an unconstitutional
property tax issued for a state (not local) purpose. Garey v. Ne-
braska Department of Natural Resources, 277 Neb. 149, 759
N.W.2d 919 (Neb. 2009). See Vol. XLIV, No.1 (2011) at 9 of this
Newsletter.

The occupation tax, by contrast, is an annual tax on irrigation
capped at $10 per irrigated acre. Tom Kiplinger and other land-
owners brought a lawsuit challenging the occupation tax provision
as “special legislation” under Neb. Const. art. III, § 18, which pro-
vides, “in all other cases where a general law can be made appli-
cable, no special law shall be enacted.” Kiplinger v. Department
of Natural Resources, CI08-4203, at 5 (Dist. Ct. of Lancaster
County, Neb., Mar. 12, 2010). The special legislation ban is inten-
ded to prevent the legislature from granting privileges to specific
people. However, narrow classifications will be upheld if they are
“based upon some reason of public policy, some substantial dif-
ference of situation or circumstances, that would naturally suggest
the justice or expediency of diverse legislation with respect to
objects to be classified.” Haman v. Marsh, 467 N.W.2d 836, 846
(Neb. 1991) (quoting State ex rel Douglas v. Marsh, 300 N.W.2d
181, 187 (Neb. 1980)).

The district court held that Kiplinger was unable to overcome
the presumption of constitutionality, as there were other trans-
boundary rivers in the state and thus other NRDs that could be
subject to future multistate compacts and given the power to
tax. An appeal is pending before the Nebraska Supreme Court.
Kiplinger v. Nebraska DNR, No. S-10-296 (appeal filed June 4,
2010). For additional details and analysis, see Jonathan Gardner,
“LB701: Special Taxing Power in the Republican Basin Is Not a
Constitutional Special Law,” Neb. L. Rev. Bulletin, Apr. 7, 2011,
at http://lawreviewbulletin.unl.edu/?p=799#foot_73. 

JUDICIAL AND ADM INISTRATIVE DEVELOPM ENTS
REGARDING THE REPUBLICAN RIVER BASIN

In an unusual twist on the Nebraska water wars, the
Frenchman-Cambridge Irrigation District has sued to force the
state Department of Natural Resources (DNR) to declare portions
of the Republican River Basin over-appropriated. The district
claims that the current designation—fully appropriated—allows
too much use of water upstream of its diversion dam in Cambridge.
Upgrading the status to over-appropriated would impose even
greater restrictions on the amount of water that can be used in that
part of the basin. The irrigation district petitioned for reevaluation
in 2009, but the DNR determined that it had no authority to up-
grade the river’s status under the statutory designation provisions
of Neb. Rev. Stat. § 46-713. See Neb. Department of Natural Res-
ources, Order Denying the Petition of the Frenchman-Cambridge
Irrigation District to Reevaluate the Republican River Basin (Apr. 13,
2009), http://dnr.ne.gov/legal/Order_Denying_Republican_0409.
pdf. According to the DNR, the over-appropriated status must
have been conferred on or before 2004; therefore, the time for
redesignation of areas within the Republican Basin has passed,
and moving forward with additional scientific or technical fact-
finding at this time would be futile. The DNR contends that “[t]he
Legislature reasonably expected to leave the business of repairing
over-appropriated basins in the past, and move forward with
integrated management and proactive planning to maintain
basins at or below a fully appropriated status.” Timberly Ross,
“High Court to Consider Republican River Case,” Lincoln J. Star,
Feb. 27, 2011, http://journalstar.com/news/state-and-regional/
nebraska/article_8ac26e08-3384-563d-8eac-819e68787f7a.html.
The Nebraska Supreme Court heard arguments in March 2011.
See In re Water Division I-B, Frenchman Cambridge Irrigation
District v. Nebraska Department of Natural Resources, S-10-0608
(direct appeal from Nebraska Department of Natural Resources).

Republican River NRDs are continuing to work on integrated
management plans (IMPs) in order to implement sustainable sur-
face and groundwater management strategies for the basin. In ad-
dition, during the 2010 legislative session, the legislature passed
LB 1057, which created the Republican River Basin Water Sus-
tainability Task Force. The 26-member task force is directed to
develop and recommend a comprehensive plan for long-term sus-
tainability as well as a plan to avoid a water-short year. The Uni-
versity of Nebraska Public Policy Center is facilitating meetings
on behalf of the task force. The final report, which may help with
the IMP process, will be provided to the governor and the legis-
lature by May 15, 2012. Details are available online at Nebraska
Department of Natural Resources, Republic River Basin Water
Sustainability Task Force, http://www.dnr.state.ne.us/LB1057.
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NEVADA
(Bret Birdsong, Reporter)

NINTH CIRCUIT AND NEVADA SUPREM E COURT ADDRESS
TRIBE’S APPEALS OF STATE ENGINEER’S GROUNDW ATER
RULINGS

The last 15 months have brought some important new legal
developments in the longstanding saga of the Pyramid Lake Paiute
Tribe’s (Tribe) water rights in the Truckee River and groundwater
in surrounding basins. The developments affect three categories
of tribal water rights, as well as state-law-based water uses that
might affect those tribal rights. The first tribal rights (Category 1)
are federal reserved rights to surface water in the Truckee River.
The Tribe was decreed the two oldest and largest water rights on
the Truckee River in the Orr Ditch Decree, entered by the federal
district court in 1944. United States v. Orr Water Ditch Co., Equity
No. A.3 (D. Nev. 1944). Initially used for irrigation, a significant
portion of these rights have been transferred “temporarily” to
instream use of flows to Pyramid Lake to support endangered
Lahontan cutthroat trout and Cui-ui fisheries. See United States v.
Truckee-Carson Irrigation District, 429 F.3d 902 (9th Cir. 2005)
(affirming district court order largely upholding State Engineer’s
decision to grant change application). The second category of rights
(Category 2) includes additional rights to surface water in the
Truckee River based on tribal applications that the State Engineer
initially granted in 1998, and which became final in 2009; these
are rights to all flows unappropriated as of 1984 for instream use
to flow to support the Pyramid Lake fisheries. The third category
(Category 3) is groundwater. The Tribe claims federal reserved
water rights to groundwater, although the existence and the extent
of those rights have not been adjudicated. In recent years, the Tribe
has also challenged both new groundwater appropriations and
change of use applications that it alleges impact its own existing
groundwater uses or its Truckee River surface rights.

NINTH CIRCUIT: FEDERAL DISTRICT COURT HAS
JURISDICTION OVER APPEALS OF STATE ENGINEER RULINGS
ON GROUNDW ATER PERM ITS THAT ARE ALLEGED TO AFFECT
TRIBE’S SURFACE WATER RIGHTS UNDER THE ORR DITCH
DECREE

In United States v. Orr Water Ditch Co., 600 F.3d 1152 (9th
Cir. 2010), the Ninth Circuit held that the federal district court
has jurisdiction to decide challenges to State Engineer decisions
regarding groundwater uses that are alleged to impact the Tribe’s
surface water rights in the Truckee River under the Orr Ditch
Decree. The State Engineer granted several groundwater appropri-
ation permits in the Tracy Segment Hydrographic Basin, through
which a 30-mile segment of the Truckee River runs, gaining a net
average of about 11,000 acre-feet per year, according to the U.S.
Geological Survey. The Tribe objected to the applications on the
basis that the basin was already fully appropriated and that addi-
tional groundwater pumping would reduce the base flow of the
Truckee River and impede the Tribe’s rights under the Orr Ditch
Decree (Category 1) and the 1998 permitted rights to all unappro-
priated flows (Category 2). Based on an upward revision of the
groundwater available for appropriation, and a conclusion that
“the ground-water discharge to the Truckee River should not be
counted as part of the [Tribe’s] surface-water rights in the Truckee
River” under either the Orr Ditch Decree or the 1998 permits, the
State Engineer rejected the Tribe’s protests and granted several of

the permits. 600 F.3d at 1156 (quoting an earlier State Engineer
ruling).

The Tribe challenged the State Engineer’s decision in federal
district court. In choosing the federal court, rather than state
court, the Tribe relied on the unusual—but settled—jurisdictional
arrangement in which the federal court acts as an appellate court
over State Engineer decisions that relate to rights established under
the Orr Ditch and related Alpine decrees. Id. at 1159 (citing United
States v. Alpine Land & Reservoir Co., 697 F.2d 851, 858 (9th
Cir. 1983) and Nev. Rev. Stat. § 533.450(1)). The federal district
court dismissed the appeal, holding that the water rights of the
applicant rather than the rights affected by the application should
be the reference point for deciding the jurisdiction of the federal
court. The Ninth Circuit disagreed in a forceful opinion that opens
a new door to the consideration in federal court of the impacts of
groundwater development on Truckee River flows.

The Ninth Circuit first considered whether the Orr Ditch de-
cree forbids allocations of groundwater by the State Engineer that
adversely affect decreed rights in the Truckee River. It answered
the question in the affirmative, rejecting the State Engineer’s rigid
segmentation of surface water and groundwater systems and his
determination that the decree does not protect against diminish-
ment of decreed surface water rights as a result of groundwater
pumping. The court acknowledged that the language of the decree
does not explicitly protect the Tribe’s rights to surface water from
adverse impacts of groundwater use, but it found the State Engi-
neer’s approach to be “inconsistent” with the United States’ pur-
pose in reserving “a reasonable amount of water” for use on the
reservation that is the basis for the Tribe’s rights under the Orr
Ditch Decree. Orr Water Ditch Co., 600 F.3d at 1158 (quoting the
Decree). The court noted that “[t]he reciprocal hydraulic connec-
tion between groundwater and surface water has been known to
both the legal and professional communities for many years.” Id.
Citing pre-decree U.S. Supreme Court cases and a pre-decree law
review article discussing the hydraulic connectivity of ground-
water and surface water, the court effectively charged the district
court entering the original decree with knowledge that surface
water rights may be impacted by groundwater development. Id.
Because the district court “would have known about the rela-
tionship between surface water and groundwater,” (id.), the Ninth
Circuit held that the Tribe’s decreed rights “cannot be defeated by
allocation of water to others—whether by allocation of surface
water or groundwater.” Id. at 1159.

Having resolved that the Tribe’s decreed surface water rights
are protected against diminishment by groundwater pumping, the
Ninth Circuit held that federal court jurisdiction over State En-
gineer groundwater allocations alleged to have such an adverse
impact necessarily follows. But the court took pains to indicate
that it was not throwing open the federal courthouse doors to all
groundwater impact issues on the Truckee River. It acknowledged
the “valid and important” principle that “a single court should have
exclusive jurisdiction over an interrelated system of water rights.”
Id. at 1160. But it said the principle “is not an inviolable rule.” Id.
Thus, it rejected the Tribe’s assertion that the federal district court
had jurisdiction to decide its challenges to the State Engineer’s
decision that were based on claimed harm to the Tribe’s 1998 per-
mitted rights to all unappropriated flows for instream use (Cate-
gory 2 rights). Such rights arise under state law, not the decree, so
they must be appealed to state court. Id.

Finally, the Ninth Circuit outlined the limited nature of fed-
eral court review of groundwater decisions. The federal district
court is empowered only to determine whether the allocation of
groundwater will adversely affect the Tribe’s decreed rights and,
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if so, “to reduce the amount of allocated groundwater rights by an
amount necessary to eliminate that effect.” Id. If it finds no ad-
verse effect, the court should “simply affirm the Engineer’s ruling.”
Id. Thus, it lacks authority to tell the Engineer how to allocate
groundwater among the various applicants for groundwater to the
extent, at least, that the allocation of groundwater will not ad-
versely affect the Tribe’s decreed rights. What is left somewhat
unclear is whether, in the event the court reduces the total allo-
cation of groundwater to protect tribal rights, it may apportion the
reduction itself or must remand for the State Engineer to do so.
Given the Ninth Circuit’s concern to avoid federal court intrusion
into matters that do not impact the decree, it would seem that the
proper course would be to remand to the State Engineer to deter-
mine the allocation of the capped amount of groundwater that may
be developed without implicating decreed rights.

NEVADA SUPREM E COURT: TRIBE CANNOT CHALLENGE
DODGE FLAT CHANGE OF USE PERM IT APPLICATIONS
BECAUSE ITS CLAIM S TO FEDERAL RESERVED RIGHTS ARE
BARRED BY RES JUDICATA

The Nevada Supreme Court also addressed the issue of
groundwater use that allegedly interferes with the Tribe’s ground-
water rights (Category 3). In Pyramid Lake Paiute Tribe v. Ricci,
245 P.3d 1145 (Nev. 2010), the court rejected the Tribe’s claims
that change of use applications granted by the State Engineer un-
lawfully interfere with its protected groundwater uses in the basin.
The decision addresses only the Tribe’s groundwater uses; it noted
that the Tribe “conceded and the evidence did not establish” any
claim that the application affected any Orr Ditch Decree rights. Id.
at 1147. Implicitly at issue in the case were some 3,520 acre-feet
the Tribe annually pumps from the Dodge Flat Basin, water the
Tribe claims under the federal reserved rights doctrine but for
which it has never applied for any permit from the State Engineer.
The State Engineer granted, over the Tribe’s objection, an appli-
cation for a change of use from an existing temporary use for
mining and milling to a permanent use for industrial power gen-
eration, effectively allocating all of the basin’s perennial yield that
had not been committed to permanent uses. The State Engineer
determined that the total perennial yield was 2,100 acre-feet, that
672 acre-feet had already been committed to permanent use, and
therefore that 1,428 acre-feet were available for the applicant’s
change from temporary to permanent use. Id. at 1149.

The Nevada Supreme Court reasoned that res judicata fore-
closed the Tribe’s assertion of any federal reserved water rights
to groundwater. It concluded that the full extent of the Tribe’s
federal reserved water rights is contained in the Orr Ditch Decree.
It based the conclusion on language of the U.S. Supreme Court in
Nevada v. United States, 463 U.S. 110, 145 (1983), stating that
the Orr Ditch Decree represents “the full ‘implied-reservation-of-
water’ rights that were due the Pyramid Lake Indian Reservation.”
Construing that language broadly, the Nevada Supreme Court held
that res judicata barred claims to “additional federally implied
water rights for the Pyramid Lake reservation.” Ricci, 245 P.3d at
1147. What the court did not address, however, was the focus of
both the original Orr Ditch case and the later Supreme Court lit-
igation on the Tribe’s rights to water from the Truckee River
and its tributaries. Indeed, this manifest oversight seems to ig-
nore the Supreme Court’s parsing of the complaints in Orr Ditch
and Nevada v. United States and its repeated references to the
Tribe’s interest in water in the Truckee River system, see Nevada
v. United States, 463 U.S. at 131-34, in favor of the Supreme
Court’s less precise statement of the scope of the Orr Ditch Decree.

Having determined that the Tribe could not assert federal
implied water rights to groundwater, the Nevada Supreme Court
held that the Tribe’s groundwater pumping provided no basis for
challenging the change of use application under the usual stan-
dard. First, it held that the State Engineer properly excluded the
Tribe’s “unpermitted” pumping from its determination that unap-
propriated groundwater exists in the Dodge Flat Basin. Second,
it held that the Tribe had no existing rights that would be affected
and could not assert third parties’ Truckee River water rights due
to its own “unauthorized” pumping. Third, it held that the change
of use would not threaten the public interest, and further that any
potential threat to the public interest “is again the consequence of
the Tribe’s continued pumping Dodge Flat groundwater without
a permit or implied right.” Ricci, 245 P.3d at 1149.

TEXAS
(Emily Willms Rogers, Reporter)

WATER LEGISLATION FROM  THE 82ND LEGISLATIVE SESSION

During its regular session, which ended in late May 2011, the
Texas 82nd Legislature passed approximately a dozen bills with
implications for Texas water management and development. All
bills are available at http://www.capitol.state.tx.us/Home.aspx.
HB 1732 (SJR 4)

HB 1732 alters the process by which the Texas Water De-
velopment Board (TWDB) applies for financial assistance for
projects recommended through the water planning process, by
amending sections 15.975, 15.972, 16.131, and 17.003 of the Texas
Water Code. Specifically, the bill prohibits financing certain water
projects until the applicant has completed a water infrastructure
financing survey. HB 1732 also makes modifications to ensure that
TWDB bonds are not considered state debt, payable from the
general revenue fund, until the legislature appropriates sufficient
funds to cover the bonds. Furthermore, the bill requires that, when
requesting approval for its bonds, TWDB designate whether the
bonds are reasonably expected to be paid from general state revenue
or from another source. Even if the bonds are initially designated
as state debt, payable from general state revenue, their designation
may change if they become backed by a guarantee (e.g., insur-
ance), ensuring payment from a non-state source, or if TWDB
demonstrates that payment from state general revenues is no longer
necessary. HB 1732 has been signed by the governor, and will
become effective on September 1, 2011.

SJR 4, a companion constitutional amendment, gives TWDB
the authority to issue general obligation bonds, so long as the ag-
gregate principal of outstanding bonds remains below $6 billion.
SJR 4 must be approved by voters in November.
HB 2694

HB 2694 is the comprehensive sunset bill for the Texas Com-
mission on Environmental Quality (TCEQ). The bill gives TCEQ
authority to address risks posed by the most hazardous dams in
the state. It allows the agency to enter into agreements with dam
owners and establish timelines for achieving compliance with dam
regulations; however, the bill exempts dams with less than 500
acre-feet capacity that are located in rural areas. For operations
within TCEQ’s jurisdiction, HB 2694 also requires TCEQ to adopt
rules that are protective of groundwater.

Additionally, HB 2694 expands TCEQ’s authority during a
drought. First, the bill requires water rights holders and other state
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water users to maintain records of water use and to provide this
information to TCEQ during a drought. The bill then authorizes
TCEQ to define the drought or emergency water shortage con-
ditions under which the agency may temporarily suspend or adjust
water rights. Any temporary suspension or adjustment must max-
imize beneficial use of water while minimizing waste and the
impact on water rights holders. It must also consider the efforts of
water rights holders to conform to drought contingency plans and
should, to the extent possible, conform to the hierarchy of appro-
priation preferences. During a drought, TCEQ may not require the
release of water that is lawfully stored in a reservoir.

Finally, for water basins without water masters, HB 2694
grants TCEQ staff authority to conduct basin evaluations every
five years and report its findings to the TCEQ commissioners. The
commissioners must then determine the risk factors present in the
basin and provide recommendations to the Texas legislature. HB
2694 has been signed by the governor, and will become effective
on September 1, 2011.
SB 332

SB 332 recognizes that a surface landowner owns the ground-
water beneath his land as real property and that the landowner is
entitled—subject to certain permitting, well spacing, and out-of-
basin transfer requirements—to drill for and produce that ground-
water without causing waste, malicious drainage, or subsidence.
This bill amends sections 36.002 and 36.101 of the Texas Water
Code. The bill does not affect the state’s continued adherence to
the rule of capture doctrine.

Although nothing in the water code is said to grant the au-
thority to deprive or divest a surface landowner of groundwater
ownership rights, SB 332 also recognizes a continued role for
groundwater management and regulation by groundwater conser-
vation districts. Under SB 332, districts are required to consider
the following factors in their rulemaking: all groundwater uses and
needs, the groundwater ownership and rights of landowners, the
public interest in conservation and controlling subsidence, and the
goals developed as part of a management plan for future aquifer
conditions. No definition of “consider” is provided in the bill or
in the water code. SB 332 does not impact the ability of the Ed-
wards Aquifer Authority or two subsidence districts to regulate
groundwater as authorized by statute. SB 332 has been signed by
the governor, and will become effective on September 1 2011.
SB 449 (SJR 16)

SB 449 amends the tax code to include methods of appraising
land for ad valorem tax purposes when the land is actively used
for water stewardship activities. The bill defines “water steward-
ship” to include using open-space land or timberland for erosion
control, habitat conservation, environmental restoration, ground-
water and surface water monitoring, invasive species control, re-
duction of groundwater withdrawal from a well subject to a do-
mestic and livestock permitting exception, and maintenance of
water rights for the Texas Water Trust or in-stream flows. The
Texas Parks and Wildlife Department (TPWD) is primarily re-
sponsible for developing standards to determine whether property
qualifies for appraisal as land used for water stewardship. These
standards must include, among other factors, an assessment of the
property’s size, its water-related attributes, and any water rights
held by the landowner, including allowances for environmental
flows. The TPWD must also specify any limitations on the devel-
opment of the property that would disqualify it from appraisal as
land used for water stewardship. SB 449 has been signed by the
governor, and will become effective on January 1, 2012, contin-
gent upon voter approval of SJR 16.

SJR 16 is the corresponding constitutional amendment that
allows open-space land used for water stewardship to be appraised
for ad valorem tax purposes. The resolution must be approved by
voters in November.
SB 660

SB 660 is the comprehensive sunset bill for the Texas Water
Development Board (TWDB) and incorporates the provisions of
HB 1732 relating to TWDB’s bonding authority. SB 660 requires
the TWDB to provide municipalities and water utilities with con-
sistent methodology and guidance for calculating water use and
classifying water users. This information may then be used by the
municipalities and water utilities to develop water conservation
plans. On a biannual basis, TWDB must also provide the Texas
legislature with data regarding statewide water use by the indus-
trial, agricultural, commercial and institutional sectors.

Additionally, SB 660 sets new requirements for the state water
plan, including an evaluation of the state’s progress in meeting its
water needs and an analysis of the number of projects included in
the plan that receive financial assistance from TWDB. The bill
also expands regional water planning groups to include a repre-
sentative from one of the groundwater conservation districts en-
compassed by the regional water planning area. The regional water
plan must be consistent with the desired future conditions of the
aquifers located within the planning area.

Finally, the bill defines “desired future conditions” and re-
quires public notice before a hearing or meeting in which a new
desired future condition will be adopted. Representatives from
groundwater districts within a management area must meet at least
annually for joint planning and to review proposals to adopt or
amend desired future conditions. Before voting on the proposed
conditions, the district representatives must consider a variety of
factors: aquifer uses and conditions, the water supply and man-
agement needs of the state water plan, hydrologic conditions, en-
vironmental impacts, subsidence impacts, reasonably anticipated
socioeconomic impacts, feasibility, and the impact of the pro-
posed condition on private property rights (including those that
would be altered by SB 332).

If the proposed conditions are approved by a two-thirds vote
of the district representatives, the new proposed future conditions
become available for a period of public comment, public hearing,
and revision. Once the revised conditions are adopted by a two-
thirds vote of the district representatives, the representatives must
submit a report to the TWDB and affected groundwater conser-
vation districts, explaining and providing information on the new
desired future conditions. TWDB staff may assist the district rep-
resentatives during the desired future condition planning process
as technical advisors without voting rights.

The commission may take any action it deems necessary
against districts for failure to comply with requirements regarding
the joint planning process and the adoption of rules relating to
desired future conditions. SB 660 has been signed by the gover-
nor, and will become effective on September 1, 2011.
SB 691

SB 691 clarifies the language in section 36.117 of the Texas
Water Code regarding permitting exemptions for domestic ground-
water wells and wells used to water livestock and poultry. The bill
prohibits groundwater conservation districts from requiring permits
for such wells if they are located on more than 10 acres of land
and are drilled, completed, or equipped such that they are inca-
pable of producing more than 25,000 gallons of groundwater per
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day. SB 691 has been signed by the governor, and will become
effective on September 1, 2011.
SB 692

SB 692 clarifies the language in section 36.117, subsections
(a)-(d), (f), and (h)-(k) of the Texas Water Code granting permit-
ting exemptions to certain groundwater uses. The bill does not
change the scope of exempt groundwater uses but clarifies that it
is the groundwater use—not the groundwater well—that is exempt
from permitting. Thus, if groundwater use changes from an exempt
to a nonexempt use, the new use requires a permit. SB 692 be-
came effective on May 9, 2011.
SB 693

If requested by a groundwater permit applicant, SB 693 re-
quires a groundwater district to contract with the State Office of
Administrative Hearings (SOAH) for a hearing. The applicant
requesting the SOAH hearing is responsible for paying all costs
associated with the SOAH contract. Once the administrative law
judge issues a proposal for decision, the groundwater district will
consider this proposal before making its final decision. SB 693
was signed by the governor on May 12, 2011, and became effec-
tive immediately.
SB 727

SB 727 adjusts the language in Chapter 36 of the Texas Water
Code so all references to a groundwater conservation district’s
management plan and the Texas Water Development Board are
consistent. SB 727 was signed by the governor on April 29, 2011,
and became effective immediately.
SB 737

SB 737 changes the term “managed available groundwater”
to “modeled available groundwater” in sections 36.001, 36.1071,
36.108, and 36.1132 of the Texas Water Code. The bill also
amends section 36.1132 of the Texas Water Code to require
groundwater conservation districts, when issuing permits, to man-
age total groundwater production on a long-term basis to achieve
the applicable desired future condition and to consider several
factors including the modeled available groundwater, uses of
groundwater that are exempt from permitting requirements, amount
of groundwater authorized by existing permits, estimates of actual
usage, and yearly precipitation and production patterns. SB 737
has been signed by the governor, and will become effective on
September 1, 2011.

UTAH
(John H. Mabey, Reporter)

UTAH SUPREM E COURT ADDRESSES RECORDING OF WATER
RIGHTS DEEDS

In Haik v. Sandy City, 2011 UT 26, No. 20090451, 2011 WL
1758773 (Utah May 10, 2011), two parties held deeds to the same
water right. Sandy City (Sandy) was conveyed the water right via
an “Agreement of Sale” (Agreement) and a subsequent deed. It
recorded the Agreement in 1977 and the deed in 2004. The plain-
tiffs purchased the water right in 2003 and recorded the deed that
year. The lower court determined that the plaintiffs recorded their
deed first and in good faith and quieted title in favor of plaintiffs.

The first issue addressed by the Utah Supreme Court was
whether the recorded Agreement put the plaintiffs on notice of
Sandy’s interest in the water right. The court determined that the

Agreement put plaintiffs on record notice that Sandy had an equi-
table interest in the water right. Id. at *5. Because Utah is a race-
notice state, the issue became whether record notice of Sandy’s
equitable interest was sufficient to negate the plaintiffs’ claim of
taking the water right in good faith. Id. at *3. The court deter-
mined that the plaintiffs did take the water right in good faith
because they believed they had good title, Sandy waited nearly 27
years to record its interest, and Sandy did not contest ownership
of the water right in 1999 when plaintiffs’ predecessor-in-interest
filed a change application. Id. at *3. In the end, the court deter-
mined that the plaintiffs owned the water right because they were
the first to record their water right deed in good faith. Id. at *6.

The Haik case has caused some consternation among title at-
torneys because it creates a subjective “good faith” standard. What
a purchaser believes at the time of purchase is very subjective and
subject to abuse. It remains to be seen how title companies will
protect themselves against potential claims that a purchaser “be-
lieved” they had good title under the circumstances of their trans-
action.

UTAH LEGISLATURE PASSES BILL ADDRESSING PROCEDURES
FOR LOST WATER COM PANY SHARE CERTIFICATES

About 75% of the surface water rights in the State of Utah are
owned by nonprofit mutual irrigation companies. These compa-
nies typically issue paper share certificates that are transferred
pursuant to Utah’s Uniform Commercial Code. More and more
lost or stolen share certificates have created problems not only for
the shareholders but for the water companies’ long-term liability.
In Senate Bill 25, the Utah Legislature modified the law regarding
water share certificates that are lost, destroyed, or stolen by setting
up a process to replace such share certificates. See http://le.utah.
gov/~2011/bills/sbillenr/sb0025.htm.

Under the revised statute, the company must issue a replace-
ment share (1) if the person is the registered owner of the share
and notifies the company of the lost share before the company
receives notice that the share is owned by a protected purchaser,
or, if the person is not the registered owner, the person establishes
ownership to the company’s satisfaction; (2) the assessments are
current; and (3) the party files a sufficient indemnity bond or sub-
stitute.

Instead of requiring an indemnity bond, the company may
follow specific notice and publication requirements before it issues
replacement stock certificates. If the company receives an objec-
tion to issuing a replacement stock certificate, it may evaluate the
claim and issue the replacement share to either the objecting party
or the party seeking the replacement share, file an interpleader
action in court and join the parties asserting ownership, or require
the parties to resolve the matter by agreement. The company must
follow the settlement agreement or court order deciding the mat-
ter. The prevailing party and the water company, if acting in good
faith, are entitled to costs including reasonable attorney’s fees. A
company’s decision to deny or issue a replacement share is sub-
ject to de novo judicial review within 30 days.

If a protected purchaser comes forward to register or transfer
the lost share after the replacement share is issued, the company
will register the transfer unless it will cause an overissue of shares.
If an overissue would occur, the company may recover the re-
placement shares, except from a protected purchaser. However, if
the company followed the prescribed notice and publication re-
quirements, the protected purchaser must file an objection or it
waives any claim.
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The Utah water community anticipates that this legislation
will protect and benefit both the water companies and their share-
holders by establishing a more workable statutory procedure for
replacing lost or stolen certificates.

WYOMING
(David F. Palmerlee, Reporter)

SUPREM E COURT OPINION ISSUED ON M ONTANA’S
EXCEPTIONS TO THE SPECIAL M ASTER’S FIRST INTERIM
REPORT IN MONTANA V. WYOMING

Montana v. Wyoming was addressed in Vol. XLII, No. 3
(2009) of this Newsletter, which reported on the Special Master’s
Opinion from June 2, 2009, and on the Supplemental Opinion
from September 4, 2009. Based on these opinions and some fur-
ther briefing, the Special Master issued to the U.S. Supreme Court
his “First Interim Report of the Special Master” (First Interim
Report) on February 10, 2010. Montana lodged two exceptions to
the four substantive rulings in the First Interim Report with the
Supreme Court. On May 2, 2011, the Court issued its Opinion on
Montana’s exceptions.
Montana’s Intrastate Exception

Montana’s first exception related to the Special Master’s
recommendation of an “intrastate remedy.” That exception was
simply recommitted to the Special Master by the Court:

Montana also raised an exception to the Special Master’s
finding that if Montana can remedy the shortage of water
to its pre-1950 users by curtailing its post-1950 uses
without “prejudic[ing] Montana’s other rights under the
Compact,” then an intrastate remedy is “the appropriate
solution.” Report 15. We recommitted this exception to
the Special Master. 562 U. S. ___ (2010).

Montana v. Wyoming, 131 S. Ct. 1765 (2011).
Montana’s Efficiency Exception

Montana’s second and main exception (Efficiency Exception)
deals with irrigation efficiency, sprinklers, and return flows. Mon-
tana explained the Efficiency Exception:

First, the Special Master concluded that, contrary to Par-
agraph 12 of Montana’s Bill of Complaint, increased
consumption in Wyoming on pre-1950 irrigated acreage
cannot violate the Compact. Paragraph 12 alleges: “Since
January 1, 1950, Wyoming has allowed the consumption
of water on existing irrigated acreage in the Tongue and
Powder River Basins to be increased in violation of
Montana’s rights under Article V of the Compact.” In
response to this claim, the Special Master concluded:

8. Article V(A) of the Compact does not pro-
hibit Wyoming from allowing its pre-1950 ap-
propriators to conserve water through the adop-
tion of improved irrigation techniques and then
use that water to irrigate the lands that they were
irrigating as of January 1, 1950, even when the
increased consumption interferes with pre-1950
uses in Montana. FIR 90, § 8. . . .

Montana challenges Conclusion No. 8 because it has the
potential to prevent Montana from conducting discovery
and presenting evidence on some aspects of its Para-

graph 12 claim unless Conclusion No. 8 is overruled by
the Court.

Montana’s Exception and Brief, Montana v. Wyoming, 131 S. Ct.
1765 (2011) (No. 137), 2010 WL 4132841, at *7-8. The Supreme
Court rejected Montana’s Efficiency Exception and agreed with
the Special Master:

Montana’s allegation that Wyoming has breached Article
V(A) of the Compact by allowing its pre-1950 water users
to increase their irrigation efficiency thus fails to state a
claim. Accordingly, Montana’s . . . exception to the Spe-
cial Master’s First Interim Report is overruled.

Montana v. Wyoming, 131 S. Ct. at 1779.
The basis for this ruling is found in Article V(A) of the Yellow-

stone River Compact (Compact), which provides: “Appropriative
rights to the beneficial uses of the water of the Yellowstone River
System existing in each signatory State as of January 1, 1950,
shall continue to be enjoyed in accordance with the laws gov-
erning the acquisition and use of water under the doctrine of ap-
propriation.” 65 Stat. 666. Montana’s complaint alleged that Wyo-
ming breached Article V(A) by allowing its upstream pre-1950
water users to switch from flood to sprinkler irrigation, which
both increased consumption of water and decreased return flows
to the river from runoff and seepage. Although Wyoming did not
concede this factual point, the Court noted in its opinion that “we
take as true Montana’s allegation that the new sprinkler systems
actually reduce return flow. . . .” Montana v. Wyoming, 131 S. Ct.
at 1771. Moreover, Wyoming will no doubt take the factual posi-
tion that sprinkler irrigation reduces net depletions from a stream
as compared to direct flow irrigation. In any case, the Court found
no basis for Montana’s Efficiency Exception and concluded that
it failed to state a claim under the Compact.

In discussing the Efficiency Exception, the Supreme Court
first noted that the Compact incorporates the ordinary doctrine
of prior appropriation water law without significant qualification.
After discussing the basic “first in time, first in right” rule and the
notion of “beneficial use,” the Court stated the “no-injury” rule:

Junior appropriators are not completely without rights,
however. As they come online, appropriators acquire
rights to the stream basically as it exists when they find
it. See 2 Kinney §803, at 1403-1404. Accordingly, sub-
ject to the fulfillment of all senior users’ existing rights,
under the no-injury rule junior users can prevent senior
users from enlarging their rights to the junior users’ det-
riment.

Montana v. Wyoming, 131 S. Ct. at 1772.
The Court posed the question: “Is a switch to more efficient irri-
gation with less return flow within the extent of Wyoming’s pre-
1950 users’ existing appropriative rights, or is it an improper en-
largement of that right to the detriment of Montana’s pre-1950
water users?” Id. at 1773. The Court then undertook an extensive
discussion of relevant state caselaw, concluding essentially that:

(1) An appropriator may increase his consumption by chang-
ing to a more water-intensive crop without violating the no-injury
rule so long as he makes no change in acreage irrigated or amount
of water diverted.

(2) Ordinary, day-to-day operational changes or repairs in
irrigation systems do not violate the no-injury rule.

(3) Both Montana and Wyoming have statutes regulating cer-
tain changes to water rights (changes in point of diversion, pur-
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pose of use, and place of use), but neither state requires irrigators
to petition the state before adjusting irrigation methods.

(4) Montana and Wyoming cases appear to apply the doctrine
of recapture without any qualification based on whether the return
flow would re-enter the original stream.

(5) Montana’s attempts to redefine beneficial use under Ar-
ticle V(A) to the effect that “beneficial use” restricts the scope of
pre-1950 appropriative rights to the net volume of water that
was actually being consumed in 1950 are not justified; rather, the
amount of water put to “beneficial use” has never been defined by
net water consumption. In irrigation, that amount has always in-
cluded a measure of necessary loss, e.g., runoff or evaporation. If
Article V(A) were intended to guarantee Montana a set quantity
of water, it could have done so plainly, as done in other compacts,
such as the Colorado River Compact of 1922. Id. at 1774-75,
1777-79.

Having been overruled by the Supreme Court, Montana’s
irrigation Efficiency Exception should not produce any further
proceedings before the Special Master.
Montana’s Interstate Remedy Claim

Montana’s fundamental interstate remedy claim in this liti-
gation is that since the Compact’s complete apportionment of the
River protected “Montana’s pre-1950 rights to the extent they
were in use at the time” of the adoption of the Compact, it “fol-
lows that when Montana’s first-tier, or pre-1950 rights, are un-
satisfied, Wyoming must curtail its second-tier and third-tier post-
1950 uses in deference. . . . Montana clearly asserts a claimed
violation of Article V(A) in that Wyoming has used post-1950
water in the derogation of Montana’s protected pre-1950 rights. . . .”
Montana’s Reply Brief, Montana v. Wyoming, 131 S. Ct. 1765
(2011) (No. 137), 2010 WL 4132841, at *1-2. The Special Master
agreed with Montana:

Wyoming’s argument ultimately boils down to the con-
tention that Montana has no means, other than what Wyo-
ming refers to as the “self-correcting” mechanism of Ar-
ticle V(B), to protect pre-1950 appropriative rights in
Montana against new diversions or withdrawals of water
in Wyoming that prevent sufficient water from reaching
Montana. If a new Montana water user interferes with a
pre-1950 appropriator in Montana, the appropriator would
be entitled to block that use in Montana state court. But
under Wyoming’s interpretation of the Compact, Mon-
tana gave up the right to block water diversions by new
users who sit on the other side of the border. Article
V(A), however, clearly and unambiguously protects pre-
1950 appropriative rights in Montana from new diver-
sions or withdrawals in Wyoming that prevent sufficient
water from reaching Montana. As Article V(A) states,
pre-1950 appropriative rights “shall continue to be en-
joyed in accordance with the laws governing the acqui-
sition and use of water under the doctrine of appropri-
ation.”

First Interim Report of the Special Master, Montana v. Wyoming,
131 S. Ct. 1765 (2011) (No. 137), 2010 WL 4111634, at *37.

As a specific subset of Montana’s fundamental Article V(A)
claim, it alleged that “Wyoming has allowed new acreage to be
put under irrigation in the Tongue and Powder River Basin, in
violation of Montana’s rights under Article V of the Compact.” Id.
at *40. The Special Master again agreed with Montana, relying on
the same analysis:

Article V(A) clearly protects pre-1950 appropriations in
Montana from irrigation of new acreage in Wyoming if
that irrigation prevents sufficient water from reaching
Montana. Protecting senior appropriations from new water
diversions and uses is the essence of prior appropriation.
Article V(B), moreover, explicitly subordinates “direct
diversions for beneficial use on new lands” to both pre-
1950 appropriations and “supplemental water supplies.”

Id. at *40-41.
Neither Montana nor Wyoming took exception to the Special

Master’s ruling on Montana’s interstate regulation claims, so the
Special Master’s ruling will control further proceedings on this
issue.

It may be that when the facts are developed, this fundamental
issue will not have a practical “wet-water” effect on M ontana
or Wyoming appropriators. As a matter of practical fact, only the
earliest, natural-flow territorial water rights in Wyoming are sup-
plied water when natural stream flows from mountain runoff drop
sharply and all later priority water rights are regulated by the state.
Consequently, without regard to the Compact, as stream flows be-
gin to drop, all but the earliest diversions (roughly pre-1900) are
shut off by the Wyoming State Engineer, as a matter of Wyoming
law, to satisfy senior Wyoming appropriators. This occurs of course
at the same time as stream flows in Montana drop and Montana’s
pre-1950 rights begin to experience shortages. Therefore Wyo-
ming’s in-state regulation of post-1900 diversions has the collat-
eral effect of preventing post-1950 diversions in Wyoming when
Montana’s pre-1950 rights are not being satisfied, totally inde-
pendent of the Compact.
Montana’s Groundwater Claims

The Special Master ruled in favor of Montana on its ground-
water claims, finding that “the Compact protects pre-1950 uses in
Montana from interference by at least some forms of groundwater
pumping that date from after January 1, 1950 where the ground-
water is hydrologically interconnected to the surface channels of
the Yellowstone River and its surface tributaries.” First Interim
Report, at *51. The report elaborated as follows:

The conclusion that Article V(A) covers at least some
groundwater withdrawals does not answer the subsidiary
issues of exactly what groundwater is covered or the exact
circumstances under which groundwater pumping vio-
lates Article V(A). It is not necessary to answer these
issues, however, in order to resolve Wyoming’s Motion
to Dismiss. Because the parties did not brief these issues
and because answers to the issues are likely to be fact
specific, resolution of the issues is best left for subse-
quent proceedings in this case.

Id. at *53-54. Since Wyoming did not take exception to the above-
quoted conclusion of the Special Master, it will be the law of the
case going forward in subsequent proceedings.

Montana’s groundwater claim is focused on coalbed methane
production in the Tongue and Powder River Basins in Wyoming,
alleging that Wyoming’s actions in allowing the pumping of ground-
water have “depleted and [are] threatening further to deplete the
waters of the Tongue and Powder Rivers allocated to the State of
Montana under Article V of the Compact.” Complaint at ¶ 13,
Montana v. Wyoming, 131 S. Ct. 1765 (2011) (No. 137), 2007
WL 4947613, at *4.

Anadarko, in its Amicus Brief (April 25, 2008) explained the
factual context:
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The coal reserves that underlie the Tongue and Powder
River Basins are several hundred feet below the ground
and contain extensive reservoirs of natural gas. The nat-
ural gas is trapped by ground water that fills the inter-
stitial areas of the coal reserves. Extraction of the natural
gas is accomplished by drilling a conventional well into
the coal seam and pumping the trapped water to the sur-
face to reduce water pressure. This pumping releases the
trapped natural gas which is transported to the surface
through a separate well bore, captured, and piped to mar-
ket. The water pumped to the surface then may be either
discharged to the surface or reinjected into the ground.

Brief for Anadarko Petroleum Corp. as Amicus Curiae Supporting
Respondents, Montana v. Wyoming, 131 S. Ct. 1765 (2011) (No.
137), 2008 WL 8119115, at *2. This involves an extensive area
and therefore extensive withdrawal of groundwater; the geographic
scope of the groundwater claims should not be overlooked: “The
Tongue River basin is approximately 5,400 square miles in size,
while the Powder River basin covers over 13,000 square miles.”
First Interim Report, at *4.

Formidable burden of proof challenges may await Montana
in subsequent proceedings on its groundwater claims as noted by
the United States in its brief in opposition to Anadarko’s Motion
to Intervene:

Indeed, Montana’s contention that Wyoming is in breach
will presumably require it to establish the volume of Wyo-
ming’s Post-Compact diversions, including all ground-
water diversions. The degree of hydrological connection
necessary to represent a “diversion” under the Compact
is an issue shared by most, if not all, groundwater pumpers
in the basins.

Brief for the United States as Amicus Curiae Opposing Motion for
Leave to Intervene, Montana v. Wyoming, 131 S. Ct. 1765 (2011)
(No. 137), 2009 WL 6984025, at *8.
Montana’s Claim that Wyoming Must Release Stored Water

The most important “wet-water” determination by the Special
Master deals with storage of water in Wyoming in post-1950 res-
ervoirs “in priority.” Montana alleged that “Wyoming has allowed
construction and use of new and expanded water storage facilities
in the Tongue and Powder River Basins, in violation of Montana’s
rights under Article V of the Compact.” Complaint at ¶ 9. The
Special Master ruled in favor of Wyoming on Montana’s release
of stored water claim:

Article V(A) of the Compact clearly proscribes diver-
sions of water into storage facilities in Wyoming for new
beneficial uses beginning after January 1, 1950 if those
diversions prevent adequate water from reaching pre-
1950 appropriators in Montana. . . . Montana, however,
cannot demand that Wyoming release water from its res-
ervoirs to meet the needs of pre-1950 appropriators in
Montana if the water was stored at a time when the needs
of the pre-1950 appropriators were fully met. As Wyo-
ming notes, the law of prior appropriation in both Wyo-
ming and Montana provides that the key question in
determining the lawfulness of storage is whether water
was stored “in priority,” not whether senior appropri-
ators need water after the water has been stored. See, e.g.,
Federal Land Bank v. Morris, 116 P.2d 1007, 10111012
(Mont. 1941); Kearney Lake Land & Reservoir Co. v.
Lake DeSmet Reservoir Co., 475 P.2d 548, 551 (Wyo.
1970). Counsel for Montana conceded this point at the

February 3, 2009 hearing on Wyoming’s Motion to Dis-
miss. Hearing Trans. (Motion to Dismiss), p. 59, line 22
to p. 60, line 1 (“we agree with Wyoming that the general
rule of prior appropriation provides that, if you store in
priority, you may use out of the priority”).

First Interim Report, at *42-43.
Having conceded this issue in argument, Montana did not

take exception to it to the Supreme Court, and the Special Master’s
above-quoted ruling in favor of Wyoming is conclusive.
The Supreme Court’s Interpretation of State Water Law

Almost as an aside, the Court explained in a footnote how its
interpretation of state water law relates to the states’ interpre-
tation:

The lack of clarity in this area of water law highlights the
sensitive nature of our inquiry and counsels caution. Our
original jurisdiction over cases between States brings us
this dispute between Montana and Wyoming about the
meaning of their congressionally approved Yellowstone
River Compact. See U.S. Const., Art. III, §2, cl. 2; 28
U.S.C. §1251(a). Yet, because the Compact references
and the parties direct us to principles of appropriation
doctrine, we find ourselves immersed in state water law.
See n.4, supra. Our assessment of the scope of these water
rights is merely a federal court’s description of state law.
The highest court of each State, of course, remains “the
final arbiter of what is state law.” West v. American Tele-
phone & Telegraph Co., 311 U.S. 223, 236 (1940). We
recognize that appropriation doctrine continues to evolve,
and there are reasonable policy arguments in favor of
both States’ positions here. But it is not this Court’s role
to guide the development of state water regulation. See
id., at 237 (“[I]t is the duty of [federal courts] in every
case to ascertain from all the available data what the
state law is and apply it rather than to prescribe a dif-
ferent rule, however superior it may appear from the
viewpoint of ‘general law’”). Our decision is not inten-
ded to restrict the States’ determination of their respec-
tive appropriation doctrines.

Montana v. Wyoming, 131 S. Ct. at 1773.
Summary

The status of this case may be summarized:
(1) Montana’s claim that Wyoming must release stored water

was conceded by Montana and rejected as a matter of law by the
Special Master.

(2) Montana’s irrigation Efficiency Exception was analyzed
and rejected by the Supreme Court.

(3) Montana’s win on its fundamental interstate regulation
claim under Section V(A) of the Compact may turn out to have
limited benefit because the hydrologic characteristics of the Tongue
and Powder Rivers, together with existing regulation of them in
Wyoming, will automatically prevent Wyoming appropriators from
violating Montana’s pre-1950 water rights, without reference to
the Compact.

(4) The burden of proof challenges facing Montana’s ground-
water claims, when balanced against the potential benefits to Mon-
tana, may stretch the resources realistically available to Montana
to pursue these claims.



Upcoming Programs

57th Annual Rocky Mountain Mineral Law Institute
July 21-23, 2011 ! Santa Fe, New Mexico

International Oil and Gas Law, Contracts,
and Negotiations: Upstream Issues

September 19-23, 2011 ! Houston, Texas

International Oil and Gas Law, Contracts,
and Negotiations: Midstream Issues

September 26-30, 2011 ! Houston, Texas

Oil and Gas Law Short Course
October 17-21, 2011 ! W estminster, Colorado

Federal Oil and Gas Leasing Short Course
October 17-20, 2011 ! W estminster, Colorado

Hydraulic Fracturing: Core Issues and Trends
November 17, 2011 ! Denver, Colorado

Mineral Title Examination
February 9-10, 2012 ! W estminster, Colorado

For additional information, contact the Foundation:
Tel (303) 321-8100 ! Fax (303) 321-7657 ! E-Mail info@rmmlf.org

Volume XLIV, Number 2, 2011
ISSN 0737-044X



Volume XLIV, Number 3, 2011

UTAH SUPREME COURT HOLDS THAT
STATE ENGINEER LACKS AUTHORITY

TO CONSIDER FORFEITURE IN CHANGE
APPLICATION PROCESS

(L. Ward Wagstaff, Utah Reporter)

In Jensen v. Jones, No. 20090742, 2011 WL 2420318 (June 17,
2011), the Utah Supreme Court held that the State Engineer is not
authorized to consider non-adjudicated forfeiture in approving or
denying a change application.

Marilyn Hamblin owned an irrigation water right from Spring
Creek, a tributary to the Provo River in Utah Valley. She filed a
change application to change the water right to municipal use in
Highland City. Under Utah law prior to 2008, a water right not
used for a continuous period of five years could be forfeited for
nonuse. The State Engineer determined that the water right had
not been used for more than 20 years. Ms. Hamblin stipulated that
the water right had not been used since 1980, although she later
attempted to qualify that concession. Id. at *2. The State Engineer
therefore denied the change application. Ms. Hamblin sought de
novo review in the district court, and when the district court
granted the State Engineer’s motion for summary judgment, she
appealed. Id. at *1-2. While the appeal was pending, Ms. Hamblin
died and her successor in interest, Jennifer Jean Jensen, was sub-
stituted as plaintiff and appellant. Id. at *1 n.1.

On appeal, the Utah Supreme Court reversed the district court
decision. Noting that the State Engineer is an executive officer
whose duties are administrative, id. at *2, the court held that when
considering a change application, the State Engineer has no
authority to consider criteria outside the statutory criteria in Utah
Code Ann. § 73-3-8(1). Jensen, 2011 WL 2420318, at *4. That
statute contains five criteria the State Engineer must consider in
approving or denying a change application, and “none of the
conditions involves a determination of whether the water right has
been forfeited.” Id. at *3. Although the State Engineer’s order
allowed the applicant to refile the change application if a court
determined the water right was valid, see id. at *1, the court
equated denial of the change application with a declaration that
the water right was forfeited, id. at *2.

The statutes require that an applicant must be a “person
entitled to the use of water.” Utah Code Ann. § 73-3-3. The State
Engineer argued that he has authority to determine whether the
person is entitled to the use of water. Jensen, 2011 WL 2420318,
at *3. The court rejected this argument, stating that this require-
ment concerns the applicant’s duties in filing the change appli-
cation, not the State Engineer’s duties in reviewing it. Id. The

continued on page 2

NEVADA SUPREME COURT ADOPTS
PUBLIC TRUST DOCTRINE FOR LANDS

SUBMERGED BY NAVIGABLE
WATERWAYS AT STATEHOOD

(Bret Birdsong, Nevada Reporter)

In Lawrence v. Clark County, 254 P.3d 606 (Nev. 2011), the
Nevada Supreme Court expressly adopted the public trust doctrine
as a limitation on the power of the legislature to transfer trust
resources out of state ownership. In formally recognizing the
doctrine, the court noted that earlier Nevada cases had adhered to
several principles relevant to the doctrine, indicating that the
“state has previously embraced the tenets on which it is based.”
Id. at 609. Moreover, the court offered guidance for determining
what resources are subject to the trust and the specific consider-
ations the legislature and reviewing courts must address with
respect to the transfer of public trust resources.

The public trust doctrine states that the public holds invio-
lable rights in certain natural resources and that a sovereign state
owning such resources is constrained to act as a trustee for those
public rights. The litigation arose when James Lawrence, the
Nevada State Land Registrar, refused to deed to Clark County
some 330 acres of land adjacent to the Colorado River, notwith-
standing a statutory directive to do so. Lawrence asserted that the
land was nontransferable under the public trust doctrine, under
which he alleged the state holds the beds and banks of navigable
waterways in trust for the public. Id. at 608. Upon holding the
public trust doctrine a valid restraint on the state’s dispensation
of resources, the court remanded the case for consideration of
whether the land was subject to the trust and, if so, whether the
conveyance would contravene the public trust.

A persistent theoretical problem for the public trust doctrine
is its source as a principle of law capable of binding state legis-
latures. If, as is sometimes stated, it is a common law doctrine
traceable through the common law courts of England to Roman
law, then how can it constrain the power of the legislature, which
generally has the authority to amend the common law? The Ne-
vada Supreme Court explained that Nevada’s public trust doctrine
finds its source in the Nevada Constitution’s gift clause, Article 8,
Section 9, as well as various Nevada statutes addressing state
lands and water resources and “inherent limitations on the state’s
sovereign power.” Id. at 612. As such, the court made clear that
“the public trust doctrine is not simply a common law remnant.”
Id. According to the court, “the public trust doctrine is based on
th[e] same principle upheld by the gift clause: the state must safe-

continued on page 2
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FORFEITURE IN CHANGE APPLICATION
PROCESS
(continued from page 1)

court recognized the problem of holding that the State Engineer
must approve a change application even if the applicant has not
met its statutory duties, noting that the State Engineer can reject
a change application based on a water right that has been ad-
judicated as forfeited or if the change application does not include
the elements required on the application form. Id. at *4 n.4.

The court observed that the State Engineer has several op-
tions when faced with a change application based on a water right
that has not been used for a period exceeding the forfeiture period.
The State Engineer can bring a court action seeking a judicial
determination that the water right has been forfeited. Id. at *4.
Alternatively, the State Engineer can stay the administrative pro-
cedure until the forfeiture is resolved judicially, or he can issue a
conditional approval of the change application. Id.

Finally, the court also vacated the district court’s finding that
the water right was forfeited for nonuse. Id. The scope of review
for the district court does not include issues that the State En-
gineer is not authorized to consider. Id. The Utah Supreme Court
therefore expressly did not address whether the water right in
question had been forfeited. Id. at *2.

Under the Utah statutes, a water right can only be challenged
for a judicial determination of forfeiture within 15 years from the
last date of nonuse. See Utah Code Ann. § 73-1-4(2)(c)(i). That
has meant that if the use were resumed for 15 years without a
judicial challenge, the water right could essentially be revived. If
the original place of use is no longer available—for example, if
the irrigated field is paved over—reviving the water right by
resuming use would not be feasible unless the use, place of use,
or both could be changed through the change application process.
One effect of Jensen is to shift the initiative from the applicant to
seek a judicial declaration that the water right is valid to the
opponents to seek a declaration that it is invalid.

The problem is exacerbated, however, because in most cases
the proponent of an unused water right has more to gain by its
validation than any single opposing water user has to lose by that
validation. The effects of reviving a long-unused water right is
usually diffused among several or many other water users. Thus,
it is more difficult for a private user to justify a challenge based
on forfeiture, even if, as in this case, the facts strongly support
forfeiture. On the other hand, the court’s suggestion that the State
Engineer pursue judicial determinations of forfeiture may not be
practical because of the State Engineer’s limited resources, espe-
cially after years of budget cuts.

There has been discussion for several years about a legis-
lative approach to the forfeiture issues raised in Jensen. Those
discussions were largely put on hold pending the Jensen decision.
Now that the decision has been issued, those discussions will
focus on the next step in this difficult struggle.

PUBLIC TRUST DOCTRINE
(continued from page 1)

guard public trust lands by dispensing with them only when in the
public’s interest.” Id.

The precise manner in which the public trust doctrine limits
legislative authority has also been problematic for states recog-
nizing the doctrine. Does it prohibit the transfer of public trust re-

sources altogether, or does it protect the public’s interest through
substantive and procedural limitations on legislative action? Ad-
dressing this question directly, the court explained that Nevada
courts must assess the transfer of public trust resources with
attention not only to whether the dispensation serves a public pur-
pose and the state receives fair consideration (factors relevant for
all dispensations of state property), but also the state’s special
obligation to maintain public trust resources for present and future
generations. The court expressed no opinion on whether the legis-
lative directive that Lawrence transfer the disputed land to Clark
County met that standard. It did, however, signal that among the
considerations concerning whether any given conveyance satisfies
the state’s trust duties are:

[T]he degree of effect of the project on public trust uses,
navigation, fishing, recreation and commerce; the impact
of the individual project on the public trust resource; the
impact of the individual project when examined cumula-
tively with existing impediments to full use of the public
trust resource . . . ; the impact of the project on the pub-
lic trust resource when that resource is examined in light
of the primary purpose for which the resource is suited,
i.e., commerce, navigation, fishing or recreation; and the
degree to which broad public uses are set aside in favor
of more limited or private ones.

Id. at 616 (quoting Arizona Center for Law in Public Interest v.
Hassell, 837 P.2d 158, 170-71 (Ariz. App. 1991), and Kootenai
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Environmental Alliance v. Panhandle Yacht Club, 671 P.2d 1085,
1092-93 (Idaho 1983)). Further, the court indicated that legis-
lative determinations that given dispensations are in the public
interest “will be afforded deference” by the courts, which none-
theless “will carefully examine whether the Legislature made an
informed and appropriate conveyance under the rubric set forth
above.” Id. at 617.

Whether or not these public considerations constrain the
state’s ability to convey the land depends, of course, on whether
the land itself is subject to the public trust doctrine. That deter-
mination begins with a determination whether the land at issue
was submerged by navigable waters when Nevada was admitted
to statehood on October 31, 1864. Under the equal footing doc-
trine, title to any such submerged land passed to the state by
operation of the law. If the land was submerged at statehood and
is now dry land, the court must also consider whether it became
dry by reliction (gradual adjustment of the watercourse) or by
avulsion (sudden change). Only land made dry by avulsion re-
mains subject to the public trust doctrine. Id. at 614-15.

IDAHO

(David I. Stanish, Special Reporter)

IDAHO SUPREM E COURT HOLDS THAT STATE M AY INCLUDE A

CONDITION W ITHIN A HYDROPOW ER WATER RIGHT LICENSE

THAT WAS NOT INCLUDED IN THE ORIGINA L PERM IT, AND

ADDRESSES THE DATE OF VESTING OF WATER RIGHTS

In Idaho Power Co. v. Idaho Department of Water Re-
sources, 255 P.3d 1152 (Idaho 2011), the Idaho Supreme Court
held that the Idaho Department of Water Resources (IDWR) had
the statutory authority to include a term condition in a hydropower
water right license that did not appear in the original permit, and
that an applicant’s interest in a water right does not vest until a
license is issued.

The case arose over IDWR’s inclusion of a term condition in
a hydropower license issued to the Idaho Power Company that
provided that the right would be subject to review by the IDWR
Director after the expiration of the project’s Federal Energy
Regulatory Commission license. The condition provided that “the
Director may cancel all or any part of the use authorized herein
and may revise, delete or add conditions under which the right
may be exercised,” upon appropriate findings relative to the
public interest. Id. at 1156. Idaho Power challenged IDWR’s
authority to include the condition in the license because the
condition was not included in the original water right permit. (As
becomes clear in this report, Idaho has a two-stage process for
acquiring a water right.) The trial court found in the power com-
pany’s favor, and IDWR appealed.

On January 29, 1976, IDWR issued Idaho Power a permit to
divert and use 5,000 cfs at the Brownlee Dam for hydropower
purposes. The permit did not include a condition limiting the right
to a term of years. On August 7, 1980, Idaho Power submitted a
proof of beneficial use as required by statute as a prerequisite for
obtaining a license. Id. at 1154.

During the time of the development of the Brownlee right,
Idaho Power filed a lawsuit against the state and various water
users, seeking a determination of the company’s water rights. See
Idaho Power Co. v. State, 661 P.2d 741 (Idaho 1983). In that
case, the Idaho Supreme Court held that the subordination condi-
tions included within the power company’s Hells Canyon hydro-
power water rights applied only to the Hell’s Canyon dams and
not the company’s dams farther upstream on the Snake River.
Idaho Power responded by filing a second lawsuit against the state
and 7,500 water users claiming rights in the Snake River basin.
The second suit was resolved in 1984 through a settlement agree-
ment among the governor of Idaho, the Idaho attorney general,
and the power company (the “Swan Falls Agreement”). See In re
Snake River Basin Water System, 764 P.2d 78 (Idaho 1988). As
part of the Swan Falls Agreement, the parties agreed to legislation
that would commence an adjudication of the water rights of the
Snake River Basin. Part of that legislation included passage of
Idaho Code Ann. § 42-203B, which went into effect on July 1,
1985. That statute provided IDWR the authority “to subordinate
the rights granted in a permit or license” to subsequent upstream
depletionary users and “to limit a permit or license for power
purposes to a specific term.” Idaho Code Ann. § 42-203B(6) (em-
phasis added).

After the enactment of Idaho Code Ann. § 42-203B, IDWR
conducted a beneficial use field exam for Idaho Power’s Brownlee
permit. On September 8, 1985, IDW R submitted a beneficial
use field report confirming that the project had been complet-
ed and recommending licensure. More than 22 years later, on
November 16, 2007, IDWR issued a preliminary order approving
a license for the permit. The license included the following term
condition:

The diversion and use of water for hydropower purposes
under this license is subject to review by the Director
after the date of expiration of the Federal Energy Regu-
latory Commission license for Brownlee Dam. Upon
appropriate findings relative to the interest of the public,
the Director may cancel all or any part of the use autho-
rized herein and may revise, delete or add conditions
under which the right may be exercised. Idaho Power
Co., 255 P.3d at 1156.

This was the condition struck down by the trial court. In
IDW R’s appeal, the Idaho Supreme Court began its analysis
by considering whether Idaho Code Ann. § 42-203B authorized
IDWR to include a term condition in a license for hydropower
purposes when such a condition was not included in the original
permit. The court answered the question in the affirmative, finding
that the legislature’s use of the disjunctive “or” unambiguously
extended IDWR’s authority to include such a condition at both the
permit stage and the licensure stage. 255 P.3d at 1159. The court
also found persuasive the grandfather clause of Idaho Code Ann.
§ 42-203B(6), which provided that the subsection “shall not apply
to licenses which have already been issued as of the effective date
[July 1, 1985] of this act.” 255 P.3d at 1159. The court stated that
it was “important to note” that the clause prohibited IDWR from
adding a term condition to licenses issued prior to enactment of
the statute, but not to licenses issued after enactment. Id. Because
the legislature added the words “or license” to the statute, the court
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found that IDWR was “able to go back and include a term con-
dition in licenses that had yet to be issued at the time the statute
was enacted.” Id.

The court next considered the question of whether Idaho
Power had a vested water right akin to a license prior to the
enactment of Idaho Code Ann. § 42-203B. This involved an issue
of first impression in Idaho, regarding the precise time at which
a water right vests under the state’s statutory appropriation meth-
od. 255 P.3d at 1160. Prior to 1971, water users could appropriate
water through the constitutional method of diversion and appli-
cation to beneficial use. In 1971, the legislature made the statutory
permit and license process mandatory. See Idaho Code Ann.
§ 42-103; Fremont–Madison Irrigation District & Mitigation
Group v. Idaho Ground Water Appropriators, Inc., 926 P.2d 1301,
1303 (Idaho 1996) (Idaho statutes no longer allow water appropri-
ations by the constitutional method). Prior Idaho decisions had
held that an “applicant gains but an inchoate right upon filing of
the application which may ripen into a vested interest following
proper statutory adherence.” In re Hidden Springs Trout Ranch,
Inc., 636 P.2d 745, 747 (Idaho 1981). However, the court had not
previously addressed the precise meaning of the term “proper
statutory adherence.” Idaho Power Co., 255 P.3d at 1160.

The court in this case proposed that there were two possible
interpretations of when an applicant had properly adhered to the
statutes: “(1) when the applicant does all that is required of it
under the statute, regardless of when the applicant’s statutory
compliance is recognized by the Department; or (2) when the
procedures under the Idaho Code for obtaining a license are
completed, including the issuance of a license.” Id. at 1161. The
court adopted the second interpretation, concluding that “a water
right does not vest until the statutory procedures for obtaining a
license are completed, including the issuance of the license.” Id.
The court reasoned that the statutory method differs from the
constitutional method by requiring action by both the applicant
and the state, indicating the legislature’s intention “that all proce-
dures under the statute be completed before an applicant obtains
a vested water right.” Id. Because Idaho Power did not have a
vested right in the water until the right was licensed, the court held
that IDWR “did not exceed its statutory authority by including a
term condition in the license.” Id.

The final question the court addressed was whether Idaho
Power was entitled to issuance of the license by operation of law
because IDWR waited 5 years to complete its field examination
of beneficial use and 22 years to issue the license. Although the
court acknowledged that the delay appeared to be “much longer
than one would expect,” it found that the power company failed
to demonstrate that the delay was unreasonable given the circum-
stances surrounding the Swan Falls litigation and the water rights
adjudication that resulted therefrom. Id. at 1162. Moreover, the
court found that the relief requested—i.e., issuance of a license—
was not a viable remedy in a judicial review proceeding. Thus,
the court concluded that it had “no grounds to conclude that
the [IDWR] impermissibly delayed issuing the license to Idaho
Power.” Id. at 1163.

The net effect of the court’s decision is two-fold. First, IDWR
has the authority to include term conditions within hydropower
water right licenses at either the permit or license stage. Second,
water right applicants in Idaho do not have a vested interest in
their water rights under the statutory method until issuance of the
license. Neither of these principles is illogical or unprecedented,
but they should nonetheless be considered when evaluating the
risk and investment-backed expectations of developing water
projects in Idaho.

MONTANA

(Holly J. Franz, Reporter)

M ONTANA SUPREM E COURT EXPANDS STANDING IN A

WATER COURT ADJUDICATION; ADDRESSES

ENCROACHM ENTS ON DITCH EASEM ENTS

Standing

The Montana Supreme Court, in Montana Trout Unlimited
v. Beaverhead Water Co., 255 P.3d 179 (Mont. 2011), ruled that
ownership of a water right is not necessary for standing to par-
ticipate as an objector in the water court adjudication. The court
also determined that the Department of Fish, Wildlife, and Parks
(DFWP) does not have the exclusive right to object to existing
water rights in order to protect public recreational interests.

Montana Trout Unlimited (TU) filed objections to a number
of water right claims contained in the Basin 41D (Big Hole River)
temporary preliminary decree. Several of the claimants moved to
dismiss TU’s objections, arguing TU lacked standing to file ob-
jections in the adjudication. The claimants based their argument
on Mont. Code Ann. § 85-2-233(1)(b), which requires “an owner-
ship interest in water or its use that has been affected by the
decree” for standing to object in the adjudication. The claimants
argued this statute required TU to have an ownership interest in
a water right in order to participate as an objector in the ad-
judication.

The Montana Water Court agreed with the claimants and held
that an objector must hold an ownership interest in a water right.
While the water court assumed TU’s members possessed suffi-
cient personal environmental and recreational interests in the
Big Hole River basin, distinct from the public at large, to satisfy
the general rule of standing, the court held that Mont. Code Ann.
§ 85-2-233 imposed an additional standing requirement of owner-
ship of a water right. Because there was no evidence that TU or
any of its members owned any water rights, the water court dis-
missed TU’s objections.

The supreme court began its analysis by reciting the standard
tests for standing, which require a complaining party to clearly
allege past, present, or threatened injury to a property or civil right,
and that the alleged injury is distinguishable from the injury to the
public generally, although it need not be exclusive to the com-
plaining party. The court determined TU satisfied this standard
test by participating in fish and water flow protection and restora-
tion effects in the Big Hole River Basin.

The court then referenced the constitutional provision provid-
ing that all water within the State of Montana is owned by the
state for the benefit of its citizens. The court also referred to its
prior rulings that the public owns an instream, non-diversionary
right to the recreational use of the state’s navigable surface water,
and listed a number of state statutes designed to protect the public
recreational right to the use of water.

Turning to Mont. Code Ann. § 85-2-233(1)(b), the court rec-
ognized the long-standing principal that a water right is a usu-
fructory right, i.e., a right to make use of the waters owned by the
state. A water right confers no ownership in the corpus of the
water, just a right to use the water. The court ruled that the nature
of a water right as a usufructory right is inconsistent with the
contention that a water right is the only method of establishing an
ownership interest in the use of water.
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The court concluded that because the State of Montana owns
all of the waters within the state for the benefit of its people, and
the members of TU have a specific interest in the Big Hole River
basin, TU has a sufficient ownership interest in water or its use to
participate as an objector in the adjudication. The court went on
to state that its interpretation does not render the word “owner-
ship” in Mont. Code Ann. § 85-2-233(1)(b) meaningless, and em-
phasized that its decision was based upon the facts of the TU case
and does not expand the right to object in the adjudication to
every person in the State of Montana.

The supreme court concluded that the water right adjudi-
cation statutes broadly define the persons who can participate in
the adjudication process, and referred to the standards for filing
notices of intent to appear. After all objections and counter-
objections have been filed, Mont. Code Ann. § 85-2-233(5)(a)
instructs the water court to set a deadline by which “all parties
who wish to participate in future proceedings are required to” file
a notice of intent to appear. The supreme court thought it in-
congruous to exclude TU from filing an objection while allowing
any other person to file a notice of intent to appear without
satisfying the requirements applying to the filing of objections.

As part of its decision, the supreme court also interpreted
Mont. Code Ann. § 85-2-233, which provides that DFWP “shall
exclusively represent the public for purposes of establishing any
prior and existing public recreation use in existing [water] right
determinations.” In establishing its interest in filing an objection,
TU alleged one of its goals was to ensure water would be avail-
able in the Big Hole River for fish habitat and to provide water for
DFWP’s instream flow water reservation. Relying on the state-
ment in Bean Lake III that “[o]nly DFWP can represent citizen
interests in the adjudication process,” In re Adjudication of the
Existing Rights to the Use of All the Water, 55 P.3d 396, 397
(Mont. 2002), the water court had ruled that TU did not have
standing to champion public interests through filing claims or
objections in the water rights adjudication. The supreme court
reversed, focusing on the statutory term “establishing.” The court
interpreted Mont. Code Ann. § 85-2-223 as designating DFWP as
the sole entity that could file claims for public recreational use in
the adjudication. The statute did not, however, prohibit any other
entity from filing an objection with the goal of generally enhanc-
ing DFWP’s existing claims to water for fish habitat or recrea-
tional use.

The supreme court concluded by rejecting the water court’s
and claimants’ concern that the adjudication will be hindered by
allowing objectors to participate without owning a water right.
The supreme court stated that the water court has sufficient pro-
cedural tools and powers to ensure the adjudication does not “get
bogged down with the presentation of repetitive or immaterial
evidence, or dilatory tactics.” 255 P.3d at 188. The supreme court
also expressed confidence in the water court’s ability to apply the
common law rule of standing as a requirement for filing an objec-
tion. Id.

Justice Nelson filed a separate opinion, concurring in part and
dissenting in part. Justice Nelson disagreed with the majority’s
interpretation of Mont. Code Ann. § 85-2-233 and the application
of common law rules of standing. He questioned the majority’s
claim that its approach does not render the word “ownership”
meaningless or expand the right to object to every person in the
state. Rather, Justice Nelson found the statutory language, “or its
use,” to have an independent meaning referring to an interest in
the use of water not premised on a water right claim. According
to Justice Nelson, the limiting language of the statute is found in
the phrase that the interest must be “affected by the decree.”

Justice Nelson, while agreeing the water court should be reversed,
concluded that a demonstrated interest in the use of the water
affected by the decree, coupled with a personal and concrete in-
jury resulting from the decree, is necessary to establish standing
under the statute.

Justice Rice filed a dissenting opinion. Justice Rice found the
key term to be an “ownership interest” and interpreted this lan-
guage to refer to the state, which owns the water outright, or a
person with a water right who owns the right to use water.

Encroachments on Ditch Easements

In Musselshell Ranch Co. v. Seidel-Joukova , No. DA 10-
0349, 2011 WL 3847375 (Aug. 31, 2011), the Montana Supreme
Court interpreted Mont. Code Ann. § 70-17-112 as prohibiting
“unreasonable” encroachments on ditch easements.

The irrigation ditch at issue in this case had been in existence
for more than a century. The ditch conveyed water through the
property of Seidel-Joukova, who recently purchased her land and
had no ownership interest in the ditch easement. A portion of
Seidel-Joukova’s property was only accessible by crossing the
ditch.

A controversy arose between the parties when the ditch users
were cleaning their ditch and encountered a newly installed cul-
vert and rock bridge. While there was some dispute regarding
whether the ditch owners received notice that the culvert and
bridge would be installed, the district court found it was clear that
Seidel-Joukova did not receive permission, either in writing or
orally, for the installation. The district court ruled that the culvert
and bridge did not unreasonably interfere with the ditch owners’
secondary easement rights and could remain in place, particularly
since Seidel-Joukova could not otherwise meaningfully utilize a
portion of her property.

The supreme court reversed, based in part on its interpreta-
tion of Mont. Code Ann. § 70-17-112(2), which provides “[n]o
person may encroach upon or otherwise impair any easement for
a canal or ditch used for irrigation or any other lawful domestic or
commercial purpose, including carrying return water.” The court
reviewed its previous easement decisions and referred to the need
to balance the dominant easement owners’ right to flow a certain
amount of water down the ditch and to maintain the ditch with the
servient owner’s right to use her land in any lawful manner that
does not interfere with the use of the ditch. The court concluded
that the balancing of rights suggested by the general easement
rules incorporates a standard of reasonableness that also applies
to ditch easements.

Referring to previous cases regarding gates, the court found
that when the obstruction was immovable, such as a chained and
locked gate or fixed fence, the interference was unreasonable, but
when the obstruction was removable, such as a gate that could be
opened, “the interference was no more than necessary to achieve
a reasonable balance of the parties’ property rights.” 2011 WL
3847375, at *8. The court noted that the particular facts of a situ-
ation are always controlling and there may be some permanent
encroachments that do not rise to unreasonable interference.

On the facts presented by this case, the supreme court found
the rock bridge and culvert constitutes an unreasonable interfer-
ence with the ditch owners’ secondary easement rights to enter the
ditch for repair and maintenance purposes. The court also noted
that Mont. Code Ann. § 70-17-112(2) required Seidel-Joukova to
obtain written permission from the easement owner to install the
culvert and ditch. The court stated that if every landowner whose
property is encumbered by a ditch easement placed culverts in the
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ditch, the ditch owners’ ability to exercise their secondary ease-
ment rights to maintain the ditch would obviously be seriously
impaired. The court concluded that the placement of the per-
manent, irremovable culvert and rock bridge prevented normal,
historic maintenance of the ditch and thereby violated Mont. Code
Ann. § 70-117-112.

Justice Rice filed a separate opinion concurring with the out-
come, but expressing concern about applying “general, common
law easement concepts . . . where the Legislature has enacted a
specific statute governing the ditch easement dispute at issue.”
2011 WL 3847375, at *9.

Justice Nelson also concurred in the result, but dissented from
the reasoning. Justice Nelson stated that the resolution of this case
requires “nothing more than a straightforward application of a
clear and unambiguous statute.” Id. After reviewing the Supreme
Court’s previous decisions on ditch easements, Justice Nelson
concluded that the statutory prohibition on the encroachment and
impairment of ditch easements is without qualifications or excep-
tions, and is more protective than the court’s non-ditch caselaw,
which only prohibits unreasonable interference with an easement
holder’s right. Justice Nelson ends his opinion with a prediction
that the legislative lobby for farmers, ranchers, and irrigators will
no doubt successfully seek to amend the ditch easement statute in
the next legislative session and make it even clearer that the stat-
ute allows no encroachments and no impairments without per-
mission of the ditch owner.

NEBRASKA

(Sandra Zellmer and Anthony Schutz, Reporters)

NEBRASKA SUPREM E COURT ADDRESSES FULL

APPROPRIATION STATUS, STANDING, AND

CONSTITUTIONALITY OF OCCUPATION TAXES; LEGISLATURE

ADDRESSES PROPOSED KEYSTONE XL  PIPELINE

Fully Appropriated Status

In Middle Niobrara Natural Resources District v. Depart-
ment of Natural Resources, 799 N.W.2d 305 (Neb. 2011), the
Nebraska Supreme Court invalidated the Department of Natural
Resources’ (DNR) determination that a portion of the Niobrara
river basin was “fully appropriated.” In 2008, after the DNR had
placed a “call” on the river in response to a notice of insufficient
supply by the Nebraska Public Power District (NPPD), the DNR
designated the portion of the Lower Niobrara River Basin up-
stream of NPPD’s Spencer hydropower dam as fully appropriated
under Neb. Rev. Stat. § 46-713. The statute requires annual evalu-
ations of the status of each river basin as follows:

(1)(a) By January 1 of each year . . . the Department of
Natural Resources shall complete an evaluation of the
expected long-term availability of hydrologically con-
nected water supplies for both existing and new surface
water uses and existing and new ground water uses in
each of the state’s river basins and shall issue a report
that describes the results of the evaluation. . . .

(3) A river basin, subbasin, or reach shall be deemed
fully appropriated if the department determines . . . that
then-current uses of hydrologically connected surface
water and ground water in the river basin, subbasin, or
reach cause or will in the reasonably foreseeable future
cause (a) the surface water supply to be insufficient to

sustain over the long term the beneficial or useful pur-
poses for which existing natural-flow or storage appro-
priations were granted and the beneficial or useful pur-
poses for which, at the time of approval, any existing
instream appropriation was granted, [or] (b) the stream-
flow to be insufficient to sustain over the long term the
beneficial uses from wells constructed in aquifers depen-
dent on recharge from the river or stream involved. . . .

Id.

Four natural resources districts (NRDs) within the fully ap-
propriated boundary appealed the Niobrara designation, alleging
that the DNR improperly focused on streamflow data at only one
specific diversion point, failed to follow the methodology required
by its own regulation, and failed to rely on the best information
available. The court agreed.

First, the court conceded that the DNR may designate a river
basin or subbasin as fully appropriated by focusing solely on
whether surface water appropriations are sustainable. However,
the DNR is not permitted to make that determination by com-
paring the NPPD’s senior appropriation right to the streamflow
values at just one specific diversion point or streamflow gauge,
when the DNR maintains many streamflow gauges in the river and
records more than one reading per day at these points. 799
N.W.2d at 317, 322.

Second, the court found that the DNR failed to follow its own
regulations in making the determination, and failed to apply its
methodology in a manner consistent with the methodology used
in the two preceding years when it found that the basin was not
fully appropriated. “The Department may not apply a particular
methodology one year and arbitrarily decide to ignore it the next.”
Id. at 321.

Finally, the court held that the DNR failed to comply with a
provision requiring the use of the best available scientific data to
prepare its annual evaluation of the state’s river basins. Neb. Rev.
Stat. § 46–713(1)(d). It noted that “many of the [DNR’s] con-
clusions could not be replicated and assessed even if the [DNR]
had provided its raw data,” because the DNR had failed to supply
information as to the methodology employed. 799 N.W.2d at 321.

In the wake of the court’s decision, the DNR issued a press
release stating that the agency is working on “a more effec-
tive determination process that will further assist state and local
water managers in most effectively managing hydrologically con-
nected waters of the State.” DNR, “Nebraska Supreme Court
Reverses Fully Appropriated Designation on Portion of Niobrara
River Basin,” June 7, 2011, at http://dnr.ne.gov/NewsReleases/
NiobraraRelease672011.pdf. Meanwhile, the current moratorium
on new groundwater development in the Niobrara subbasin “may
be lifted when the local natural resources districts have developed
the necessary rules and regulations for prioritizing the issuance of
new well permits,” and new surface water appropriations may be
granted by the DNR. Id.

Standing

In 2011, the Nebraska Supreme Court issued a pair of cases
on standing to challenge water management decisions. The cases
were Middle Niobrara Natural Resources District (MNNRD),
discussed above, and Frenchman-Cambridge Irrigation District
v. Department of Natural Resources, 801 N.W.2d 253 (Neb.
2011) (Frenchman). Both cases build on the court’s 2010 deci-
sion, Central Nebraska Public Power and Irrigation District v.
North Platte Natural Resources District, 788 N.W.2d 252 (Neb.
2010) (CNPPID), which concluded that a surface water irrigation
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district had not alleged a sufficient injury in fact, based on its own
rights, to challenge groundwater regulations applicable upstream
of its diversion point. (See Vol. XLIV, No. 1 (2011) of this
Newsletter.) That case concerned a statute that gives any “person
aggrieved” the ability to challenge such regulations under the state
administrative procedures act. Neb. Rev. Stat. § 46-750. MNNRD
and Frenchman turned on a separate statutory provision, id .
§ 46-713(2)(a), which gives any “interested person” the ability to
petition the DNR for a reevaluation of the status of a river basin
as fully or over-appropriated.

In MNNRD, the court was faced with challenges to the DNR’s
designation of the Niobrara Basin as fully appropriated. To qual-
ify as an “interested person” under Neb. Rev. Stat. § 46-713(2)(a),
“a political subdivision must be asserting its own interests, rather
than a third party’s interests, and . . . must show an injury in fact.”
MNNRD, 799 N.W.2d at 315. Under Nebraska’s integrated man-
agement law, when the DNR concludes a basin is fully appro-
priated, NRDs are required to stay the construction of new wells
and engage in a planning process with the DNR to create an Inte-
grated Management Plan. See Neb. Rev. Stat. §§ 46-714 to -719.
Ultimately, NRDs implement those plans through projects or water-
use controls adopted by the NRDs. Id. § 46-739. NRDs’ planning
and regulatory actions are funded with tax receipts. See  id .
§ 77-3442(4)(c) (providing tax authority to implement and admin-
ister groundwater management activities in fully appropriated
areas). The court found that “because the NRDs have fiduciary
duties with regard to the public funds that they are charged with
raising and controlling, they have standing to challenge state
action that requires them to spend those funds.” MNNRD, 799
N.W.2d at 315-16. The fully appropriated designation qualified
as such an event.

There was, however, no standing for an individual property
owner within the basin. Because the designation only resulted in
a temporary stay on new wells, an individual with “existing rights
to use ground water” was not sufficiently affected. Id. at 316.

Similarly, in Frenchman, the court relied on CNPPID and
MNNRD to reject a petition from a surface-water irrigation dis-
trict. The Frenchman-Cambridge Irrigation District petitioned the
DNR to reevalute the Republican River Basin, arguing that it
should be classified as over-appropriated, rather than fully ap-
propriated. As in MNNRD, the district invoked Neb. Rev. Stat.
§ 46-713(2)(a). The court concluded that the statutory term “in-
terested person” did not displace the “common-law definition
of standing.” Frenchman, 801 N.W.2d at 259. According to the
court, because the district had not sufficiently pled an injury in
fact, it could not assert any error against the DNR in its refusal to
reevaluate the basin. Id. It also did not matter that the DNR had
stipulated that the district had standing. “The requirement of
standing is fundamental to a court’s exercising jurisdiction, and
litigants cannot confer subject matter jurisdiction on a judicial
tribunal by either acquiescence or consent.” Id. at 260.

It remains to be seen, however, whether the legislature can
confer standing on irrigation districts to challenge integrated man-
agement decisions. Legislation purporting to confer such standing
is currently pending, and will be carried over to the 2012 session.
L.B. 596, 2011 Leg. (Neb. 2011). The court’s reliance on common-
law standing principles raises interesting questions about legis-
lative authority to change these rules. Indeed, the cases cited by
the court are less about statutory construction than they are about
fundamental issues concerning judicial power. See CNPPID, 788
N.W.2d at 258 n.12, citing In re Application of Metropolitan
Utilities District v. Nebraska Public Service Commission, 704
N.W.2d 237 (Neb. 2005), citing Adam v. City of Hastings, 676

N.W.2d 710, 714 (Neb. 2004) (“Standing relates to a court’s
power, that is, jurisdiction, to address the issues presented and
serves to identify those disputes which are appropriately resolved
through the judicial process.”).

Occupation Taxes and State Constitutional Limitations

The ongoing saga concerning Nebraska Legislative Bill 701,
passed in 2007, has finally ended. That legislation empowered
NRDs to issue “river-flow enhancement bonds” and to levy prop-
erty and occupation taxes to service the debt. As previously
reported in Vol. XLII, No. 1 (2009) of this Newsletter, Garey v.
Nebraska Department of Natural Resources, 759 N.W.2d 919
(Neb. 2009) (Garey), struck down the property-tax provisions
under the state constitutional prohibition on property taxes for
state purposes. Compliance with the Republican River Compact—
the stated purpose for the bonding and revenue authority—was
such a state purpose. After that litigation ended, attention turned
to the occupation-tax authority.

In Kiplinger v. Department of Natural Resources, 803 N.W.2d
28 (Neb. 2011), the court concluded that the occupation tax did
not qualify as a property tax (sparing it the fate of Garey), did not
constitute special legislation in violation of Neb. Const. art. III,
§ 18, and did not result in the commutation of taxes in violation
of Neb. Const. art. VII, § 4.

First, the irrigated-acreage tax was not a property tax, accord-
ing to the court, because it was not based on the value of the
underlying acreage. Instead, it was a flat amount charged to the
landowner based on the activity of irrigation. Thus, it was excise
tax that any landowner could avoid by certifying to the NRD the
land’s non-irrigation status on a yearly basis. Kiplinger, 803
N.W.2d at 41.

The court also rejected the special-legislation challenge to
Nebraska Legislative Bill 701. That statute gave the taxing and
bonding authority only to those NRDs that were in the Republican
Basin. As is typical in states with special-legislation restrictions,
the legislation identified those NRDs through criteria, which in
this case included a requirement that the NRD be located in a
basin that was subject to a compact with three or more states. Neb.
Rev. Stat. § 2-3225(1)(d). Given the relative likelihood of Ne-
braska entering another compact, and statements in the legislative
history appearing to emphasize that other NRDs would not qualify
in the future, challengers argued that the legislative classification
created a closed class. The court disagreed, stating that “we
cannot in any principled manner declare the improbability that
Nebraska and its neighboring states will ever again utilize a legal
mechanism for the management of riverflow which they have used
in the past.” Kiplinger, 803 N.W.2d at 45.

Finally, the court rejected the commutation-of-taxes chal-
lenge. This argument sprang out of the nature of the problem that
the tax was being used to remedy. That is, the appellants argued,
the taxes they (irrigators) were paying were being used to fund
management activities that benefitted the entire state: compliance
with the Republican River Compact. The compact, under Garey,
was a state obligation and, thus, according to the challengers,
irrigators were being disproportionately taxed in relation to the
benefits they were receiving from the expenditure of those funds,
which inured to taxpayers throughout the state. The court rejected
this argument on failure-of-proof grounds. Specifically, the land-
owners had not shown a disproportionate burden because there
were many sources of revenue for repayment of river-flow en-
hancement bonds, including state and federal grants. Id. at 45-46.
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Legislative News

The U.S. Department of State is holding hearings in Nebraska
and five other states this fall regarding TransCanada’s Keystone
XL pipeline, which would carry up to 830,000 barrels of crude oil
a day from the oil sands of Alberta, Canada, to refineries and
consumers in the United States.

Nebraska “has become ground zero for the fight over whether
the U.S. should import more Canadian oil.” Sheldon Alberts,
“Emotions Bubble Over at Keystone Pipeline Hearing Nebraskans
Divided,” Calgary Herald, Sept. 28, 2011. Pipeline supporters
believe that the pipeline would be an “economic boon for the state
and also help wean the U.S. off Middle East oil.” Id. The views
of hydrogeologists vary, but opponents want the pipeline moved
farther east to avoid the Sand Hills and the Ogallala Aquifer,
which supplies 80% of Nebraska’s drinking water and approx-
imately 30% of water used in the United States for irrigation and
agriculture. The depth to groundwater is less than 10 feet for
about 65 miles of the proposed route in Nebraska. Additional
areas of shallow groundwater exist in other areas along the pro-
posed route. Opponents also argue that oil sands crude, a coarse
bitumen mixture, is more corrosive to pipelines and more difficult
to clean when spilled, and that the federal Pipeline and Hazardous
Materials Safety Administration is ill equipped to oversee a proj-
ect of this magnitude. Kirk Johnson & Dan Frosch, “A Pipeline
Divides Along Old Lines: Jobs Versus the Environment,” N.Y.
Times, Sept. 28, 2011.

TransCanada studied eight alternative routes and concluded
that the chosen route was the least environmentally disruptive. But
the U.S. EPA criticized the State Department’s draft environ-
mental impact statement (DEIS) for giving insufficient attention
to oil spill response plans and other environmental and safety
issues, and gave it a rating of “Inadequate-3” (the lowest rating
possible) in July 2010. The State Department then prepared a sup-
plemental DEIS, which the EPA upgraded to “Environmental
Objections–Insufficient Information (EO-2),” due to continued
concerns about the analysis of oil spill risks and alternative routes,
potential impacts to communities along the route and to wetlands
and migratory bird populations, and lifecycle greenhouse gas emis-
sions. U.S. EPA, “Comment Letter” (June 6, 2011), http://www.
epa.gov/compliance/nepa/keystone-xl-project-epa-comment-
letter-20110125.pdf. A final EIS was issued this August, which
kept the proposed pipeline route, with minor variations and re-
alignments, as its preferred alternative. Department of State, “Final
Environmental Impact Statement for the Proposed Keystone XL
Project, ES-14” (Aug. 26, 2011), http://www.keystonepipeline-
xl.state.gov/clientsite/keystonexl.nsf.

Last session, the state legislature considered a number of
pipeline-related bills and passed Legislative Bill 629, which
requires pipeline companies to restore land disturbed during the
construction or operation of an interstate oil pipeline. It also
permits local governments and state agencies to seek compen-
sation to pay for maintenance and repair of roads or other infra-
structure affected by pipeline construction and operation. In
September, State Senator Ken Haar called for a special session to
consider additional bills on pipeline routing. Paul Hammel, “Calls
for Session Over Pipeline,” Omaha World-Herald, Sept. 1, 2011.
The debate turns in part on dormant Commerce Clause concerns
regarding state authority to regulate pipeline siting. See Joseph
Morton et al., “Who Has the Final Say on Pipeline?,” Omaha
World-Herald, Sept. 29, 2011.

The State Department has 90 days to decide whether the pipe-
line is in the “national interest.” Exec. Order No. 13,337, 69 Fed.

Reg. 25,299 (Apr. 30, 2004). As the New York Times explained,
however, the issues sweep far more broadly, taking in “a universe
of conflicting, interlocking issues, from short-term economics to
global climate, from the discontent of a rural belt losing popula-
tion to issues of national energy security, joblessness, corporate
power and prices at the corner pump.” Johnson & Frosch, supra.

OREGON

(Jennie L. Bricker and Kirk B. Maag, Reporters)

ROGUE RIVER NAVIGABILITY ON APPEAL, AM ICUS BRIEF

FILED IN PPL  MONTANA

A 1995 Oregon statute created an administrative procedure
the State of Oregon must follow to assert ownership of a waterway
based on navigability. Or. Rev. Stat. §§ 274.400–.412. In the first
case to interpret that statute, the Jackson County Circuit Court
determined in March 2011 that, of the reach of the Rogue River
claimed by the state from river mile 68.5 to 157.5, the Rogue
River is navigable from river miles 68.5 to 100, but nonnavigable
from river miles 100 to 157.5. The court set aside the state’s entire
Declaration of Ownership, however, as inadequate to meet appli-
cable statutory requirements. See Vol. XLIV, No. 1 (2011) at 10
of this Newsletter. The case is on appeal to the Oregon Court of
Appeals.

Meanwhile, in June 2011 the United States Supreme Court
granted certiorari in PPL Montana, LLC v. State of Montana, a
case in which the Montana Supreme Court affirmed a decision
that portions of the Missouri, Madison, and Clark Fork Rivers
were navigable and state-owned, and that consequently the state
could charge PPL Montana “back rent” for its hydroelectric facil-
ities. See Vol. XLIII, No. 3 (2010) at 9 of this Newsletter; PPL
Montana, LLC v. State of Montana, No. 10-218 (certiorari deci-
sion is available at http://www.supremecourt.gov/qp/10-00218qp.
pdf). The Supreme Court will consider only the issue of whether
a state court may “very liberally construe[]” the federal test for
title navigability. The PPL Montana case marks the first time
since 1971 that the Court has analyzed the federal test. On
September 7, 2011, the Rogue River petitioners, several riparian
property owners, filed a brief amici curiae in support of PPL
Montana’s position that the State of Montana, like the State of
Oregon, has impermissibly liberalized and misconstrued the
federal test. See http://www.supremecourt.gov/search.aspx?File
Name=/docketfiles/10-218.htm.

NEW  EQC  REGULATIONS

In June 2011, Oregon’s Environmental Quality Commission
(EQC) adopted the Department of Environmental Quality’s (DEQ)
proposed rules to amend Oregon’s water quality standards by
revising the human health criteria for toxic pollutants. The new
rules are designed to provide greater protection to individuals who
eat more fish than the average American. The proposed rules gen-
erated significant public interest, evidenced by DEQ’s receipt of
approximately 1,075 public comments on the proposed rules.

The previous human health criteria for toxic pollutants was
based on a fish consumption rate of 17.5 grams per day—the
national average. The new human health criteria are based on a
fish consumption rate of 175 grams per day, which reflects the
significantly higher fish consumption rate of certain tribal mem-
bers. As a result, DEQ adopted new human health criteria for 41
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pollutants and adopted revised human health criteria for another
62 pollutants. The new water quality standards are the strictest in
the nation. More information on Oregon’s revised water quality
standards can be found at http://www.deq.state.or.us/wq/standards/
humanhealthrule.htm.

On October 17, 2011, the U.S. Environmental Protection
Agency (EPA) Region 10 approved Oregon’s new water quality
standards as consistent with the Clean Water Act, 33 U.S.C.
§§ 1251–1387. See http://www.deq.state.or.us/wq/standards/docs/
toxics/humanhealth/EPAapprovalLetter20111017.pdf. These ap-
proved revisions are now the federally approved water quality
standards for Oregon. In a letter to the DEQ Director, EPA ex-
plained that “[t]he revised standards aim to reduce toxics that are
discharged into water and end up in fish. These revised standards
will better protect high fish consuming populations and the gen-
eral public.” http://www.epa.gov/region10/pdf/water/or-hhwqs-
approval-ltr-2011.pdf.

This approval increases the likelihood that other states in
Region 10 will follow suit and adopt stricter water quality stan-
dards. The State of Washington is already taking steps toward the
adoption of stricter water quality standards. The Washington
Department of Ecology (Ecology) plans to revise its current fish
consumption rates. Ecology’s preliminary recommendation is to
use a default fish consumption rate in the range of 157 to 267
grams per day. Ecology explains on its website that “[t]he best
current science now indicates that our present fish consumption
rates do not accurately reflect how much of our state’s fish and
shellfish Washingtonians actually eat.” See http://www.ecy.wa.
gov/toxics/fish.html. More information regarding Ecology’s re-
visions to its fish consumption rates can be found on its website.
Id.

UTAH

(L. Ward Wagstaff, Reporter)

SUPREM E COURT ALLOW S HOLDERS OF CONTRACTUAL

WATER RIGHTS TO FILE CHANGE APPLICATIONS

In Salt Lake City Corp. v. Big Ditch Irrigation Co., 258 P.3d
539 (Utah 2011), the Utah Supreme Court held that an irrigation
company that has a contractual right to receive water is authorized
by Utah statute to file a change application on the water it receives
under contract.

The Big Ditch Irrigation Company (Big Ditch) originally
took irrigation water from Big Cottonwood Creek on the eastern
bench of Salt Lake Valley on behalf of its shareholders. In 1905,
Big Ditch entered into an agreement with Salt Lake City (City)
whereby Big Ditch “grants, bargains and sells . . . all of the right”
to its portion of Big Cottonwood Creek to the City (1905 Agree-
ment). Id. at 541. In return, the City agreed to deliver water to the
Big Ditch canal during the irrigation season. Id.

Over time, Big Ditch’s use of water declined as irrigated
acreage was converted to housing. A controlling portion of the
shares was eventually purchased by several persons and entities,
referred to in the decision as the “Shareholders,” that did not own
land within the Big Ditch service area. Id. at 542 n.4. The Share-
holders filed change applications to change the points of diversion
and place of use of a portion of the Big Ditch water to wells
located on the other side of the Jordan River in the southwest part
of Salt Lake Valley. Id. at 542.

The City opposed the change applications and filed a lawsuit
seeking declaratory relief that it owned the underlying water rights,
that Big Ditch was not authorized to file change applications, and
that the 1905 Agreement limited the quantity of water to the irri-
gation requirements of shareholders within the Big Ditch service
area. Big Ditch and the Shareholders filed an answer and counter-
claim, including a claim that the City violates the Utah Antitrust
Act in the way it manages the water in Big Cottonwood Creek. Id.
After a series of motions and cross-motions, the district court
ruled that the Shareholders had filed the counterclaim against the
City and therefore should not be dismissed as defendants; that
the City held title to the underlying water rights under the 1905
Agreement; that the 1905 Agreement had not been modified and
Big Ditch was not estopped from asserting its rights to the full
quantity granted in the 1905 Agreement; and that the City was not
in violation of the Utah antitrust laws. Id. at 543. Big Ditch and
the Shareholders appealed.

The Utah Supreme Court first reversed the trial court decision
not to dismiss the City’s claims against the Shareholders. The court
held that simply because the Shareholders had filed the counter-
claim did not mean they had standing to pursue the counterclaim
or that they, rather than Big Ditch, were properly named as de-
fendants. Id. at 545. The City was not seeking in this action to
“pierce the corporate veil.” Id. at 546. In an irrigation company,
the shareholders’ rights are derivative of the corporation. The
Shareholders should therefore be dismissed as defendants. Id. The
court also held that the 1905 Agreement did not limit the place or
nature of use of the water delivered to Big Ditch. Id.

The court then upheld the district court decision that the 1905
Agreement conveyed Big Ditch’s water rights to the City. The
court noted that in the 1905 Agreement, Big Ditch “grants, bar-
gains and sells” its water rights to the City. Id. at 547. No such
conveyance language applied to the City’s obligation to furnish
water to Big Ditch. Thus, the City owns the water rights on both
sides of the exchange and in return is obligated by contract to
deliver water to the Big Ditch canal. Id.

Next, the court rejected the City’s argument that Big Ditch
was estopped from demanding the full quantity of water it was due
under the 1905 Agreement. Equitable estoppel does not apply
because Big Ditch had not made any statement or taken action
inconsistent with its demand for the full amount of water. Id. at
549. The court held that the 1905 Agreement is in the nature of a
requirements contract, pursuant to which Big Ditch could take its
full allotment of water but is not required to do so. Id. In addition,
Big Ditch’s pattern of not taking its full allotment did not con-
stitute an exception to the Statute of Frauds. Id. at 550.

In perhaps the most significant holding, the court held that
Big Ditch is a “person entitled to the use of water” under Utah
Code Ann. § 73-3-3 and is therefore authorized to file change
applications on the water it receives under the 1905 Agreement.
258 P.3d at 550-51. The court distinguished its earlier decision in
East Jordan Irrigation Co. v. Morgan, 860 P.2d 310 (Utah 1993),
in which it held that a shareholder in an irrigation company is not
entitled to file a change application on the water represented by
the shares of stock. 258 P.3d at 550. It also distinguished Prisbrey
v. Bloomington Water Co., 82 P.3d 1119 (Utah 2003), in which
it held that a lessor, not the lessee, was the proper party to file a
change application. In those cases, the court seemed to equate the
statutory phrase “person entitled to the use of water” with the
appropriator or owner of record of the water right. 258 P.3d at
550. The court explained that it had “retreated from this narrow
reading” in Strawberry Water Users Ass’n v. Bureau of Reclama-
tion, 133 P.3d 410 (Utah 2006), in which it held that, under the
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circumstances of the case, the beneficial users of the water were
entitled to file change applications. 258 P.3d at 550. The court
concluded that the phrase “person entitled to the use of water” is
not limited to the appropriator or the owner of record of the water
right. Id. at 550-551. With no particular analysis specific to the
Big Ditch situation, the court concluded that Big Ditch is entitled
to file change applications on its contract water. Id. at 551.

Finally, the court upheld the trial court’s decision to dismiss
the antitrust claims against the City. The court held that the City’s
actions in managing its Big Cottonwood Creek water rights are
authorized by state statute and are the foreseeable result of the
statutory authorization. The City’s actions therefore fall under an
exception to the Utah Antitrust Act. Id. at 552.

As mentioned, the most significant holding in this decision
is that Big Ditch may file change applications on the water it
receives under the 1905 Agreement. Following East Jordan and
Prisbrey, it appeared that the court equated the statutory phrase
“person entitled to the use of water” to the person holding the
record title of the water right. In Strawberry Water Users, the shift
away from that interpretation could be seen as an exception to the
general rule. The court has now made it pretty clear that East
Jordan and Prisbrey were the exceptions to the rule, not Straw-
berry Water Users. The court explained these holdings, without
overruling them, by stating they represented “times when one’s
right to use is subsumed to other competing interests, as in East
Jordan and Prisbrey.” Id. at 551. In contrast to East Jordan, how-
ever, the court did not discuss any policy or practical consider-
ations resulting from a contract user of water filing a change
application. Compare East Jordan, 860 P.2d at 313-315, with Big
Ditch, 258 P.3d at 557. Nor did the court explore whether “com-
peting interests” might be present in this case, instead treating the
issue as a question of statutory interpretation. See Big Ditch, 258
P.3d at 551. In so doing, the court understated this shift in inter-
pretation and policy.

The real question is, therefore, how far the court will drive in
the direction of allowing persons who receive water by contract
or other mechanism to file change applications. The court did not
address any of the practical problems, such as whether the change
application actually changes the underlying water right against the
interests of the owner of record and in possible violation of the
1905 Agreement, or whether the basis for the change is the right
to receive the water by contract, which in Utah has never been
recognized as a separate, independent water right. One could,
even with limited imagination, conjure an interesting parade of
horribles, not to mention a host of confusing hypothetical scenar-
ios. In any event, Big Ditch signals a shift both in interpretation of
the statute and in policy on the part of the Utah Supreme Court.

WASHINGTON

(Amy K. Kelley, Reporter)

IT’S ALL ABOUT THE ENVIRONM ENT

In recent litigation, federal courts have addressed the appli-
cability of the Clean Water Act (CWA), 33 U.S.C. §§ 1251–1387,
and the National Environmental Policy Act (NEPA), 42 U.S.C.
§§ 4321–4347, to activities in Washington State. The state De-
partment of Ecology (DOE) is readdressing some of its obliga-
tions to set water quality standards under the CWA.

The CWA case, Puget Soundkeeper Alliance v. BNSF Rail-
way Co., No. C09-1087-JCC, 2011 WL 3664867 (W.D. Wash.
Aug. 19, 2011), involves a “citizen suit,” and reads like a “how
not to” primer for potential industry defendants. Although factual
disputes relating to a very few of the claimed violations were not
resolved, most of the claims were decided by summary judgment
in the plaintiff’s favor, including those relating to 78 unpermitted
stormwater discharges, and multiple failures to comply with
the terms of the defendant’s stormwater permit, including among
others, failure to conduct adequate visual monitoring, failure to
collect and analyze samples, and failure to adequately respond to
various exceedences. Although the case certainly is a cautionary
tale, there is no notable new law to report.

In the NEPA case, Center for Environmental Law and Policy
v. United States Bureau of Reclamation, 655 F.3d 1000, 2011 WL
3629907 (9th Cir. 2011), the Ninth Circuit rejected numerous
challenges to an environmental assessment (EA) and finding of no
significant impact (FONSI) for a proposed “drawdown” of Lake
Roosevelt (the Columbia River reservoir impounded behind the
Grand Coulee Dam) pursuant to two water permits that the Bureau
of Reclamation (Bureau) received from the Washington DOE in
2008. The permits would allow the Bureau to withdraw 82,500
acre-feet of water annually from Lake Roosevelt. The proposed
drawdown is consistent with the 2006 Washington State “Columbia
River Water Management Act,” Wash. Rev. Code §§ 90.90.005–.900
(Act), and a (nonbinding) 2004 Memorandum of Understanding
(MOU) between the Bureau, the DOE, and various other agencies.
Although the MOU and the Act contemplate a number of mu-
nicipal, industrial, agricultural, and instream uses, the primary
driver probably was concern for groundwater replacement in the
Odessa subarea, which has been heavily “mined” for decades.
Subsequent to passage of the Act, the state had prepared, pursuant
to the State Environmental Policy Act (SEPA), Wash. Rev. Code
§§ 43.21C.010–.914, a Preliminary and a Supplemental EIS (PEIS
and SEIS).

The plaintiffs raised challenges to the adequacy of the Bu-
reau’s EA with respect to the analysis of cumulative effects,
indirect effects, and alternatives. The court first found that al-
though the Bureau had received two permits, simply obtaining the
permits was not an “irreversible commitment” of resources. 2011
WL 3629907, at *4. Rather, since the permits authorize water use,
but do not require it, the permits merely “allowed Reclamation to
keep its options open.” Id. Turning to the adequacy challenges,
the most extensive discussion in the case was of the cumulative
effects issue. The court found that although it agreed “that the
portion of the EA exclusively devoted to cumulative effects is
conclusory and unenlightening, reading the EA as a whole reveals
that Reclamation understood and accounted for the cumulative
effects of past projects.” Id. at *3, *7 (Reclamation “took the
requisite hard look,” quoting Ecology Center v. Castaneda, 574
F.3d 652, 667 (9th Cir. 2009)). As to reasonably foreseeable fu-
ture cumulative effects, the Bureau had “promised” the lower
court that it would “explore” the collective impacts in a pending
study, and the appellate court found that “courts could hold the
agency to [the] implied promise.” 2011 WL 3629907, at *8. There-
fore the court found no NEPA violation. Id. at *5.

The analysis of the other adequacy issues, relating to analysis
of indirect effects and of alternatives, was quite cursory. With
regard to the first of these issues, the court found that the causal
tie between the proposed drawdown and the expansion of com-
ponents of a canal system was “attenuated,” and that the latter was
not an indirect effect of the former. Id. at *9. As to the alternatives
analysis, several of the alternatives the plaintiff urged should have
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Tribute to DAVID H. GETCHES

David Getches, a scholar and authority on water law, natural resources, and
Indian law, and former Dean of the University of Colorado Law School, died of
pancreatic cancer on July 5 at the age of 68. David moved to Colorado in 1970, and
became Executive Director of the Native American Rights Fund (NARF). He joined
the University of Colorado Law School faculty in 1978, where he held the Raphael
J. Moses Professorship in Natural Resources Law, and taught water law, environ-
mental law, public land law, and Indian law. He took a leave of absence from 1983
to 1987 to serve as Executive Director of the Colorado Department of Natural
Resources. He was appointed Dean of the law school in 2003. As Dean, David over-
saw construction of the new $46-million, LEED-certified, Wolf Law Building, com-
pleted in 2006. In May 2011, he was awarded the Robert L. Stearns Award from the
University of Colorado.

David’s contributions to the Foundation are many. A Trustee of the Foundation
since 1991, he also chaired the Natural Resources Law Teachers Committee for
several years. He was the recipient of three grants under the Foundation’s Grants
Program, served on the Editorial Board of the Second Edition of the American Law
of Mining, and was Water Section co-chair for the 42nd Annual Institute. In com-
bination with his many scholastic contributions to the University of Colorado Law
School, David was a natural selection for the Foundation’s Clyde O. Martz Award
in 2009.

David authored many influential law review articles and several casebooks,
as well as books intended for a more general audience—such as Water Law in a
Nutshell (2009) and Searching Out the Headwaters (1993). In addition to his years
of service to the Foundation, David served on numerous non-profit boards, includ-
ing the Board of Trustees of the Grand Canyon Trust, the Governing Council of The
Wilderness Society, and the Board of Directors of Defenders of Wildlife, as well as
the boards of the Natural Resources Law Center at Colorado Law, American Rivers,
the Trust for Public Land, the Colorado Water Trust, and Western Resource Advo-
cates, among others.

Earlier this year David announced his decision to retire as Dean and return to
his real interests—teaching, writing, and interaction with students. A farewell cel-
ebration was planned for June 23, and although his condition was diagnosed on
June 13, David insisted that the celebration must go on. The event was memorable
and moving. David, always a twinkle in his eyes, gave a marvelous, forward-looking
talk on the future of the law school. A kind, outgoing, intelligent man, devoted to his
family and always willing and eager to serve the legal community, David Getches is
deeply missed.

We are grateful for his years of service to the Foundation.

been considered in the EA had been “considered and rejected” in
the state’s earlier PEIS and SEIS. Id. at *10. The court of appeals
noted that it had already found in other cases that “  ‘the absence
of a more thorough discussion in [an] EIS of alternatives that were
discussed in and rejected as a result of prior state studies does not
violate NEPA.’ ” Id., quoting Laguna Greenbelt, Inc. v. U.S. De-
partment of Transportation, 42 F.3d 517, 524 n.6 (9th Cir. 1994).
That being the case, the Bureau “discharged its duty to consider

the discarded alternatives by explaining in the FONSI that it re-
jected them because of Ecology’s SEIS.” Id.

Finally, in another development, as noted in the Oregon
report in this issue of the Newsletter, the Washington DOE cur-
rently is considering steps that may lead to setting stricter water
quality standards in certain circumstances. The reader is referred
to that report for further details.
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COLORADO SUPREME COURT
ADDRESSES CONDITIONAL RIGHTS OF

EXCHANGE SOUGHT BY
GOVERNMENTAL ENTITIES AND

PERFECTION OF CONDITIONAL WATER
RIGHTS THAT INCLUDE STORAGE

(William A. Paddock, Colorado Reporter)

Conditional Rights of Exchange

In Centennial Water & Sanitation District v. City and County
of Broomfield, 256 P.3d 677 (Colo. 2011), the City and County of
Broomfield filed an application for appropriative rights of ex-
change for two exchange reaches on the South Platte River and its
tributary Big Dry Creek. The exchange request would divert water
at upstream locations on Big Dry Creek in exchange for substitute
water supplies to be delivered to the then “calling” water rights on
the South Platte. The substitute water supplies claimed by Broom-
field consisted of sources owned or controlled by Broomfield,
plus eight sources of supply not owned by Broomfield. The sources
of substitute supply not owned by Broomfield included reusable
effluent from three different water supply entities, and shares in
various irrigation ditches on the South Platte River. The water
court held that Broomfield had met its burden of proof with re-
spect to two of these sources: reusable effluent from Aurora for
which Broomfield had a right of first refusal, and shares in the
Lupton Bottom Ditch Company that Broomfield was negotiating
to purchase. As to the remaining sources, the court eliminated one
because the owner said it would not sell to Broomfield, and the
others because Broomfield offered no proof of efforts to acquire
those supplies. With respect to the two “approved” sources, the
water court found that Broomfield had a nonspeculative intent to
acquire the two sources of substitute supply, particularly in light
of its proposed 12-year maximum diligence period in which it
must acquire those sources of substitute supply or remove them
from the exchange. The water court apparently saw the maximum
diligence period as a means to ensure that Broomfield timely ac-
quired these sources of supply or eliminated the conditional right
to use them in its exchanges.

The legal standard applied by the water court in evaluating
Broomfield’s claims was:

23. To satisfy the first step in obtaining a condi-
tional water right, an applicant must demonstrate that it
has the intent to apply water to a beneficial use, in other
words, that its intent in obtaining the conditional decree
is non-speculative. . . . [T]he 1969 Act excuses govern-
mental entities from the requirement of having a legally-

continued on page 2

WASHINGTON SUPREME COURT
ALLOWS UNLIMITED UNPERMITTED
DIVERSION OF GROUNDWATER FOR

STOCK-WATER RIGHTS
(Amy K. Kelley, Washington Reporter)

Washington law generally requires permits for groundwater
withdrawals, but exempts certain uses, including landscape watering
and domestic and industrial uses. All of these exemptions have
some language that clearly qualifies the uses, such as “garden
not exceeding one-half acre” or “domestic uses in an amount
not exceeding five thousand gallons” per day. Wash. Rev. Code
§ 90.44.050. Although one possible reading of that statute would
have read the 5,000-gallon limit to also apply to withdrawals for
stock-watering purposes, which is the way the state Department
of Ecology (DOE) interpreted the statute until 2005, the Wash-
ington Supreme Court determined in Five Corners Family Farm-
ers v. State, 268 P.3d 892 (Wash. 2011), that the statutory excep-
tion for “any withdrawal of public groundwater for stock-watering
purposes” should be read literally. Thus, in Washington, the state
may not require permits for the use of groundwater by any stock-
watering operations no matter how large the quantity, in this case
between 450,000 and 600,000 gallons per day, and regardless of
the impact on other water users or the public.

The court did acknowledge the rules of statutory interpre-
tation that if two possible interpretations of a statute were reason-
able, a court could turn to legislative history, and that statutes
should not be interpreted so as to reach an absurd result. Id. at
900. It found, however, that the pre-2005 DOE interpretation of
the exception, urged by the plaintiffs, that would limit unpermitted
stock-raising water rights to only 5,000 gallons per day was not
reasonable, so the statute was not ambiguous and the court would
not turn to legislative history. Furthermore, since it was con-
ceivable that at the time the statute was enacted “the legislature
believed that stock-watering was sufficiently important, and its
impact sufficiently slight, that a balancing of interests categor-
ically justified groundwater withdrawals without consideration of
other factors,” the result was not absurd. Id.

The dissent vociferously begged to differ. It found both pos-
sible interpretations of the statute, that an unlimited withdrawal
was allowed by the word “any” or, alternatively, that the 5,000
gallon per day limit applied, to be reasonable, therefore making
the statute ambiguous when read as a whole. Thus, the court
should attempt to decipher the legislative intent. Id. at 904-05. It
found the literal interpretation, allowing unlimited withdrawals,
to be in conflict with the purpose of the 1945 water code, which

continued on page 5
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COLORADO SUPREME COURT
(continued from page 1)

vested interest in the land or facilities served, a requirement private
applicants must meet. . . . This flexibility in the anti-speculation
doctrine represents recognition of municipalities’ unique need to
have the ability to plan for future water needs. . . .

24. Though a governmental applicant need not dem-
onstrate a legally-vested interest in the land or facilities
to be served, it must substantiate a non-speculative intent
to appropriate unappropriated water, and it must have “a
specific plan and intent to divert, store, or otherwise cap-
ture, possess, and control a specific quantity of water for
specific beneficial use.” [City of Thornton v. Bijou Irri-
gation Co., 926 P.2d 1, 38 (Colo. 1996)].

25. To obtain a conditional water right, a govern-
mental applicant must demonstrate: “(1) it has taken a
‘first step,’ which includes an intent to appropriate the
water and an overt act manifesting such intent; (2) its
intent is not based on a speculative sale or transfer of the
water to be appropriated; and (3) there is a substantial
probability that the applicant can and will complete the
appropriation with diligence and within a reasonable
time.” [Pagosa Area Water & Sanitation District v. Trout
Unlimited, 170 P.3d 307, 314 (Colo. 2007)]. In addition
. . . , a governmental applicant must demonstrate that its
conditional appropriation of water is “consistent with
the agency’s reasonably anticipated water requirements
based on substantiated projections of future growth within
its service area.” Id. at 315.

26. . . . The water court may not award a conditional
water right unless the applicant can demonstrate that the
waters “can and will be diverted, stored, or otherwise
captured, possessed and controlled and will be benefi-
cially used.” [Colo. Rev. Stat. § 37-92-305(9)(b)]. The
factors a court considers in diligence proceedings include:

(1) economic feasibility; (2) status of requisite
permit applications and other required govern-
mental approvals; (3) expenditures made to de-
velop the appropriation; (4) ongoing conduct of
engineering and environmental studies; (5) de-
sign and construction of facilities; and (6) nature
and extent of land holdings and contract demon-
strating the water demand and beneficial uses
that the conditional right is to serve when per-
fected.

Pagosa, 170 P.3d at 316.

In re Application for Water Rights of City and County of Broom-
field, No. 04CW310, District Court, Water Division No. 1 (Colo.
June 22, 2009).

Based on this and other analysis, the water court held:

30. The Supreme Court’s prior rulings indicate that
governmental applicants for conditional water rights must
be afforded flexibility in planning for their future water
needs. . . . Governmental applicants are not required to
own or have legal access to all facilities and structures
for which they are seeking a decree. A governmental
applicant who can demonstrate the elements of a condi-
tional water right and show that its application is con-
sistent with its reasonably anticipated water requirements
based on substantiated projections of future growth with-

in its service area will not violate the anti-speculation
doctrine. Therefore, the court concludes as a matter of
law that a governmental applicant for a conditional ap-
propriative right of exchange need not own all of its
proposed substitute supplies at the time the decree is
entered.

Id.
Centennial raised two issues on appeal: that Broomfield’s ap-

plication should be treated as a plan for augmentation and re-
viewed under the noninjury standard, and that Broomfield had to
own or control each proposed source of substitute supply before
it could obtain a decree for its use. The court concluded that an
exchange is an appropriative right that is exercised in priority,
while a plan for augmentation is intended to allow out-of-priority
diversions and depletions. 256 P.3d at 684. The court also stated
that an appropriative right of exchange is an independent claim
with four essential elements, namely (1) a substitute supply above
the calling water right; (2) a substitute supply equivalent in amount
and suitable in quality to the diverted water; (3) available natural
flow at the point of upstream diversion; and (4) noninjurious
implementation. Id. at 683-84. It observed that an appropriative
right of exchange allows a strict one-to-one diversion of upstream
water in exchange for the provision of a real-time source of supply
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

downstream, of a suitable quality and amount for the downstream
location. It also pointed out that the water diverted at the upstream
point takes the character of the substitute supply delivered down-
stream. Id. at 684.

Broomfield cross-appealed, asserting that the law of condi-
tional water rights should be applied to its exchange plan as a
whole, so the test was whether it had taken the first step toward
implementing its entire plan and can and will complete it in a rea-
sonable time. On this theory Broomfield argued that the water
court erred in making a source-by-source analysis of its proposed
substitute supplies as if they were separate conditional water rights,
subject to individual first step and can and will standards. Id. at
685.

The court rejected Broomfield’s cross-appeal, holding:

If an applicant is claiming various substitute sources
of supply for a proposed plan of conditional appropria-
tive rights of exchange, an analysis of each individual
substitute source is necessary to allow a water court to
identify the specific risk of injury. . . .[G]overnment en-
tities enjoy greater flexibility in satisfying the intent bur-
den required of applicants for conditional appropriative
rights. . . . However, the exception “does not completely
immunize municipal applicants” from the speculation
requirements or the various applicable requirements of
appropriation. . . . Because exchanges involve a delivery
of substitute supply water to the stream and continuity
with an upstream diversion, a non-injurious diversion at
the upstream point must take on the character of the
water right used as a source of downstream substitute
supply. . . . Therefore, a municipality’s entitlement to a
conditional decree for appropriative rights of exchange
is subject to the water court’s determination that the
applicant intends to acquire and can and will acquire
suitable sources of substitute supply. Using a source-by-
source approach for proposed sources of substitute sup-
plies, a water court may set specific terms and conditions
for each source and is better situated to prevent injury to
users of vested water rights.

Id. at 685-86 (quoting City of Thornton v. Bijou Irrigation Co.,
926 P.2d 1, 38 (Colo. 1996)). The court also pointed out that the
water court could only determine if the substitute supply would be
of an amount and a quality suitable to meet the needs of the down-
stream user if it analyzed each separate source. Id. at 686.

The court next turned to Centennial’s claim that Broomfield
had to own or control each source of substitute supply in order to
include them in its conditional decree. On this issue, the court
upheld the water court:

In this case, we agree with the water court that var-
ious factors should be considered when analyzing each
individual, conditional source of substitute supply. Spe-
cifically, when addressing whether a first step and intent
to acquire additional sources has been demonstrated, an
applicant must show that each source advances the gov-
ernment entity’s claim to a non-speculative use of the
conditional sources of substitute supply. Furthermore,

when considering whether a conditional source of sub-
stitute supply satisfies the can and will test, a court may
consider factors including, but not limited to: whether the
government entity has commissioned any reports regard-
ing the economic or engineering feasibility of obtaining
the rights; whether the government entity is currently or
had previously been involved in negotiations for purchase
shares of the substitute supplies; whether the government
entity currently owns any rights of first refusal of addi-
tional shares of the substitute supply; and the length of
the diligence period within which an applicant must ac-
quire the conditional sources of substitute supply. . . .

Using these factors, we affirm the water court’s de-
cree of Broomfield’s conditional appropriative rights of
exchange based on the nine sources that it currently
owns or controls and the two sources it does not own or
control but has demonstrated an intent, willingness, and
ability to acquire.

Id.

It is important to note the qualifications in the last sentence
quoted here. The applicant must demonstrate its ability to acquire
the source of substitute supply. The court went on to point out that
the mere ability to purchase a water right does not satisfy the first
step test. Id. at 687. Here, Broomfield had claimed as a source a
water right that its owner had refused to sell, and the water court
found the refusal to sell was sufficient to exclude that source.
Likewise, the court pointed out that mere generalized discussions
about the possibility of acquiring a substitute supply were insuf-
ficient. Instead, substantive negotiations, options, rights of first
refusal, or other definitive actions will be required to prove a
nonspeculative intent to appropriate based upon substitute water
supplies not owned or controlled by an appropriator. Finally, the
court endorsed the water court’s reliance on the maximum 12-year
diligence period as further evidence of nonspeculative intent to
appropriate an exchange that claims substitute water supplies not
owned by the applicant. Id.

The decision in Centennial v. Broomfield clarifies the emerg-
ing standard for determining whether an application by a govern-
mental entity is speculative. Central to this analysis is the proposi-
tion that governmental entities enjoy greater flexibility than others
in proving the intent required of applicants for conditional appro-
priative rights. That a governmental entity does not own or control
the substitute water supply, standing alone, does not make the
government’s intent to appropriate speculative, at the same time,
the mere “ability” to acquire sources does not render it non-
speculative. Indeed, there seems to be a rather fine line between
speculation and nonspeculation, turning on the combination of
(1) intent, (2) willingness, and (3) ability to acquire a proposed
substitute supply not owned by a government. To meet this test
requires proof of source-specific facts on a case-by-case basis.

Perfection of Conditional Water Rights

In Upper Yampa Water Conservancy District v. Wolfe, 255
P.3d 1108 (Colo. 2011), the court addressed the proof required to
demonstrate that a conditional direct flow water right has been
made absolute. At issue in this case were the Four Counties Water
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Users Association (Four Counties) conditional water rights, which
are unlike anything this reporter has encountered elsewhere.
See Four Counties Water Users Ass’n v. Colorado River Water
Conservation District, 414 P.2d 469 (Colo. 1966). The Four
Counties conditional water rights were originally decreed in 1964
for a private project to deliver water from the Yampa River Basin
through the continental divide to Colorado’s eastern slope. That
project foundered, and by 1976 the Colorado-Ute Electric As-
sociation (Colorado-Ute) had acquired many of the conditional
water rights. In 1978, in Case No. W-1091-76, Colorado-Ute
obtained a decree changing the conditional water rights of the
Four Counties Ditches No. 1 and 3 and Ditch No. 3 Enlargement
and Extension. That decree permits the water rights to be used
in the Yampa River Basin, and the terms and conditions of that
decree give rise to this dispute.

The Four Counties Ditches No. 1 and 3 and the Ditch No. 3
Enlargement and Extension were “collector ditches” located high
in the watershed. They were designed to cross and divert water
from a number of different streams, and then transport it out of the
Yampa River Basin. Thus, five conditional water rights at five
different points of diversion totaling some 210 cfs were decreed
to Ditch No. 1; 10 conditional water rights at 10 different points
of diversion totaling some 705 cfs were decreed to Ditch No. 3;
and 14 conditional water rights at 14 different points of diversion
totaling some 864 cfs were decreed to the Ditch No. 3 Enlarge-
ment and Extension. The change decree allows these conditional
water rights to be diverted and stored downstream in Stagecoach
Reservoir. That decree did not quantify the water rights by any
means other than their conditionally decreed rate of flow, and
allowed them to be diverted and used downstream in the same
amounts as were legally and physically available at the decreed
point of diversion, less transportation losses.

In 2006, the Upper Yampa Water Conservancy District (Dis-
trict) sought to make the conditional water rights for headgates 5,
6, and 9 of Ditch No. 3 and for headgates 22 and 23 of the Ditch
No. 3 Enlargement and Extension absolute. The District alleged
that on June 9, 2006, water was physically available to these points
of diversion and was stored in Stagecoach Reservoir, and sought
to make absolute a total of 148 cfs. Importantly, before 2006 a
total of 151 cfs of the Four Counties conditional water rights had
been made absolute, including portions of the conditional water
rights for headgates 5 and 6 of Ditch No. 3. The apparent factual
basis for the District’s claim to make the conditional water rights
absolute was that in June 2006 the rate of inflow into Stagecoach
Reservoir exceeded the releases by some 148 cfs. The District
asserted that the water so stored was attributable to the exercise of
the conditional portions of the water rights listed in the applica-
tion, and was beneficially used in Stagecoach Reservoir for the
decreed purposes, including domestic, municipal, irrigation, in-
dustrial, power generation, recreation, and all other beneficial
uses. 255 P.3d at 1110.

The State and Division Engineers sought dismissal of the ap-
plication as a matter of law on summary judgment. The water
court denied the motion, but ruled that to perfect a conditional
direct flow water right that allows storage, the District must show
(1) actual storage and actual beneficial use of the water, and (2) the
appropriation of water in excess of existing absolute decrees
allowing for storage in the reservoir. The water court held that
the District’s affidavits did not meet this standard and gave the
District an opportunity to submit further proof of its claims. Id.

The effect of the water court’s ruling was to require the
District to prove that the absolute portions of the Four Counties
water rights had been diverted and used to the full extent of their

legal and physical availability, and that the diversions made on the
conditional water rights exceeded the amounts then available and
diverted under the absolute water rights. The District was also
required to prove that the “additional” water had been applied to
beneficial use. The District conceded it could not provide proof
that met these requirements and, therefore, summary judgment
was entered against it. Id. at 1110–11.

On appeal the Colorado Supreme Court affirmed, holding
that to perfect a conditional water right that allows storage, the
applicant must show both storage and beneficial use of a specific
amount of the water so stored; and that the appropriation of the
conditional water right that allowed storage must be perfected
based upon diversions and storage in excess of the quantity of
water available under its absolute water rights. Id. at 1111. In
other words, the court held that the District could not allocate
diversions among its (many) conditional water rights unless it
could also show that it had first used all the water legally and
physically available to its existing absolute water rights. To do
otherwise would be to allow the District to perfect water rights for
a cumulative rate of flow well in excess of the physical water
supply actually available in priority to its water rights.

In the appeal, the District argued that storage of water for
future application to its decreed beneficial use is sufficient actual
use to make a conditional water right absolute. The court rejected
this argument, pointing out that it conflicts with the established
law that storage of water alone is not sufficient to perfect an
appropriation. The court also held that the argument conflicted
with the provisions of Colo. Rev. Stat. § 37-92-305(9)(a) that
require water to be diverted and applied to beneficial use to com-
plete a lawful appropriation. Because the District had provided no
evidence of beneficial use of the water stored for its decreed uses,
the court held that it was not entitled to an absolute decree. 255
P.3d at 1111–12.

The District also argued that the water court erred when it
required the District to prove that its diversions were in addition
to the amount of water available to its absolute water rights. The
District argued that this amounted to requiring that the District
reestablish its need for the water, an issue it asserted was deter-
mined in Case No. W-1091-76 and could not be reexamined here.
Id. at 1113. The District led with its chin and the court obliged
with a right hook.

In its response, citing Municipal Subdistrict, Northern Colo-
rado Water Conservancy District v. OXY USA, Inc., 990 P.2d 701
(Colo. 1999), the court pointed out the established law that the
water court may review whether a water user has a need for the
conditional water right after the conditional water right has been
decreed. It then pointed out that under OXY USA, when a con-
ditional water right has been decreed, the holder has a continuing
duty to show a nonspeculative need for the water right. From this
premise, the court went on to hold that a water court must con-
sider the continuing need for the conditional water when consid-
ering an application to perfect a conditional water right, in order
to prevent speculation. 255 P.3d at 1113–14. As applied here, it
meant that the District could not demonstrate its need to perfect,
or the perfection of its conditional water right, without also
showing that it had first exhausted the water available to its
absolute water rights to meet its needs. Id. at 1115.

It appears that the principal shortcoming of the District’s ar-
gument was its assumption that it could perfect conditional water
rights by foregoing the exercise of its absolute water rights from
the same source of supply. The court’s holding to the contrary
brings to mind a cautionary definition from the Devil’s Dictio-
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nary: “Litigation, n. A machine which you go into as a pig and come
out of as a sausage.” See http://www.thedevilsdictionary.com.

STOCK-WATER RIGHTS
(continued from page 1)

was “to subject the withdrawal of groundwater to the permitting
process in order to protect senior water rights and the public
welfare.” Id. at 905. It also found that a limited reading of the
exception for stock-water withdrawals was consistent with the
“historical context in which the exemption was enacted,” a context
of promotion of small family farms. Id. The dissent found that “It
is highly unlikely that the legislature contemplated in 1945 that
the stock-watering exemption would apply to an industrial feedlot
using between 450,000 and 600,000 gallons of water per day . . . .”
Id. The dissent had other reasons for reading the exception in a
limited fashion, including the DOE’s long-standing interpretation.
It concluded that “The legislature may have drafted an ambiguous
stock-watering exemption, but its purpose is sufficiently clear. We
should hold that the exemption is limited to 5,000 gallons per
day.” Id. at 906.

The Washington legislature had convened a task force to
grapple with the stock-water exception in 2009. Engrossed Substi-
tute H.B. 1244, § 302(17), 61st Leg., Reg. Sess. (Wash. 2009).
The task force did not come up with a recommendation, possibly
because the Five Corners case was pending. See Five Corners,
268 P.3d at 906 n.5. Even though it is oft said that “it rains all the
time” in Washington, those of us who actually live here know that
water shortages are common, and that frequently there really is
not enough water to go around. An unlimited exception for stock-
water uses may or may not have been absurd in 1945, but it
arguably could have catastrophic consequences in 2012. One
hopes that the legislature has the fortitude to revisit this issue as
soon as possible.

CALIFORNIA

(Ronald B. Robie, Reporter)

COURT OF FEDERAL CLAIM S ADDRESSES THE ESA

The U.S. Court of Federal Claims has again immersed itself
in the “takings issue,” in Casitas Municipal Water District v.
United States, No. 05-168L, 2011 WL 6017935 (Fed. Cl. Dec. 5,
2011). In this remand of the 2008 Casitas litigation, see Vol.
XLII, No. 2 (2009) of this Newsletter, the court found that di-
version reductions resulting from application of the Endangered
Species Act (ESA), 16 U.S.C. §§ 1531–1544, only constitute a
“taking” when a regulation interferes with the beneficial use of
water subject to a state water right.

Casitas Municipal Water District (District) has a water right
license from the State of California to divert up to 107,800 acre-
feet of water a year from the Ventura River and other tributaries
for storage, and is limited to 28,500 acre-feet of beneficial use
under its right. 2011 WL 6017935, at *1.

The District’s license was granted by the State Water Re-
sources Control Board subject to a requirement that the district
bypass 20 cubic feet per second for downstream right holders
before diverting into a canal that leads to Lake Casitas, a U.S.
Bureau of Reclamation reservoir. After operating under the li-
cense for 40 years, the U.S. National Marine Fisheries Service

issued a biological opinion in 1997 that called for a bypass of 50
cubic feet per second at some times of the year to protect the west
coast steelhead, an endangered species. The District sued, arguing
that the additional bypass was a compensable taking.

The key to the most recent Casitas opinion is that the only
compensable right under California law is the amount of water
that is beneficially used. Thus, the measure of when a “taking”
occurs is when the beneficial use under the permit is affected—
meaning the 28,500 acre-feet of use permitted. Id. at *11. The
mere fact that the bypass is greater and less water is diverted to
storage does not mean that the District’s beneficial use (after the
diversion) is affected. The case involved much expert testimony
on the operation of the project and use of water by the district.
The court’s holding, however, was quite narrow—the claim was
not ripe—since the District did not show an actual reduction in
beneficial use. Id. at *33. The court noted that the biological
opinion did include adjustments for dry years that would have to
be included in a determination of whether the right was affected.

It also rejected a claim by the United States that any inter-
ference could not be a taking under Lucas v. South Carolina
Coastal Council, 505 U.S. 1003 (1992). The court rejected gov-
ernment arguments that the public trust doctrine, see National
Audubon Society v. Superior Court of Alpine County, 658 P.2d
709 (Cal. 1983), the reasonable use doctrine, Cal. Const. art. X,
§ 2 and Cal. Water Code §§ 100, 275, and the operation of Cali-
fornia Fish and Game Code section 5937, which requires bypass
flows at all dams, shielded liability under Lucas: the so-called
Lucas defense. 2011 WL 6017935, at **11-18.

WATER RATES M AY VIOLATE STATE CONSTITUTION’S

PROPORTIONALITY REQUIREM ENT

City of Palmdale v. Palmdale Water District, 131 Cal. Rptr.
3d 373 (Ct. App. 2d Dist. 2011), held that water rates in local
districts in California may run afoul of the California Constitu-
tion’s proportionality provisions relating to fees and charges.
Under the California Constitution, article XIII D, section 6 (Prop-
osition 218, enacted in 1996), fees or charges, including user fees
for “property related services,” cannot exceed the funds required
to provide the service. This is referred to as the proportionality
requirement.

In this case the appellate court found the water district failed
to meet its burden of showing its rates complied with the consti-
tution. The plaintiff city alleged that the district intentionally seeks
to recoup most of its costs from a relatively few irrigation users so
as to keep the rates for the vast majority of its customers “propor-
tionately low.” 131 Cal. Rptr. 3d at 379-81.

The district argued its pricing was consistent with another
constitutional provision—article X, section 2—that proscribes
waste, unreasonable use, or unreasonable method of use of water,
and is considered a mandate to encourage conservation. In ad-
dition, the district claimed the pricing was consistent with Califor-
nia Water Code section 372, which is intended to implement the
constitutional provision to encourage “allocation-based conser-
vation water pricing.” 131 Cal. Rptr. 3d at 379.

The appellate court, however, held that the district “fails to
explain why this [statutory] provision cannot be harmonized with
Proposition 218 and its mandate for proportionality.” Id. at 380.
The court said the two constitutional provisions do not have to be
“at odds” with each other. Id. at 381. Simply put, this case does
not mean that so-called “conservation pricing” cannot be imple-
mented in California. It just requires careful adherence to the
specific constitutional mandates.
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(Amy K. Kelley, Guest Reporter)

CALIFORNIA WATER AGENCIES’ ATTEM PT TO WEAN THE

STATE FROM  EXCESS USE OF COLORADO RIVER WATER

UPHELD AND REM ANDED

The decision in In re Quantification Settlement Agreement
Cases, 134 Cal. Rptr. 3d 274 (Ct. App. 3d Dist. 2011), is enor-
mously important for California water law, even though it is
mostly a decision about constitutional limitations on finances
and debt, and common law contract rules. The case addresses the
efforts of several huge water users in California to agree to spe-
cific quantification of general apportionments of water dating to
1928 and 1931, as well as significant transfers of water from agri-
cultural to municipal uses, and the pushback from several other
quarters against those efforts. The 84-page opinion starts with an
amazingly concise summary of the “War Between the States,”
describing the years of disputes between the Colorado River
Upper Basin and Lower Basin states, and especially the tensions
between Arizona and California. It then proceeds to an equally
concise summary of the “War Within the State,” describing the
efforts over the years to prioritize which users within California
would receive California’s share of Colorado River water. Since
the primary intrastate arrangement, the 1931 “Seven-Party Agree-
ment,” apportioned the “water among the various parties by pri-
ority but without quantifying exactly how much water each party
was entitled to receive,” the appellate court rather dryly observed
that, “Obviously, this lack of specificity left the potential for fu-
ture conflict between the parties.” Id. at 297. The court also noted
that the conflict was avoided for a long time because “California
was able to regularly use approximately 800,000 acre-feet more
than its basic annual allotment of Colorado River water because
Arizona and Nevada were not using their full allotments.” Id. This
came to a screeching halt about 20 years ago when Arizona com-
pleted the Central Arizona Project, and Las Vegas mega-resorts
exploded. Suddenly, not only did those states have the desire to
use their water allocations and the capacity to make that happen,
they also insisted on delivery of the water that had been allocated
to them under the 1928 Boulder Canyon Project Act, 43 U.S.C.
§§ 617–617t.

California was going to have to “live within its means,” and,
after numerous years of false starts, four of the parties (somewhat
expanded over the years) to the Seven-Party Agreement struck a
deal—the Quantification Settlement Agreement and several related
agreements, including the Joint Powers Agreement that “allocated
responsibility for . . . environmental mitigation costs.” Id. at 300.
Several environmental impact reports (EIR) were prepared as part
of the process. The Quantification Settlement Agreement cases
started when one party, Imperial Irrigation District, commenced
a “validation action” in Imperial County in 2003. Numerous parties
objected, motions were made to transfer, and ultimately the entire
tangle of cases was assigned to the Sacramento County Superior
Court, which then soldiered through various attempts at stays and
entered a decision in April 2008. Id. at 301–03. Three of the cases
were appealed and are the subject of the 2011 California Court of
Appeal decision.

The court first addressed constitutional challenges to the Joint
Powers Agreement. All parties to the Quantification Settlement
Agreement agreed that the various actions under that agreement,
including a massive transfer of water from the Imperial Irrigation
District to San Diego that would remove water from the district,
and therefore reduce irrigation return flows to the Salton Sea, would

have substantial environmental impacts requiring mitigation. The
Joint Powers Agreement allocated $133 million (at present value)
of the cost to the three water agency parties, with the excess to be
borne by the state, also a party to the Joint Powers Agreement
through the California Department of Fish and Game. Id. at 301.
The agreement provided that “[t]he State obligation is an uncondi-
tional contractual obligation of the State of California, and such
obligation is not conditioned upon an appropriation by the Legis-
lature, nor shall the event of non-appropriation be a defense.”
Id . The trial court found that this provision violated article XVI,
section 7, of the California Constitution, which provides that
“[m]oney may be drawn from the Treasury only through an ap-
propriation made by law . . . .” 134 Cal. Rptr. 3d at 304 (quoting
Cal. Const. art. XVI, § 7). Because all of the agreements were
“interdependent” with the Joint Powers Agreement, the trial court
struck them down as well. Id.

The court of appeal concluded that the trial court was in
error, having neglected to realize the “fundamental difference
between an obligation of the state and the right of the party to
whom the obligation is owed to enforce that obligation.” Id. at
306 (emphasis in original). After a lengthy exegesis on contracts
law, the court concluded that under the terms of the Joint Powers
Agreement the state would have no defense to a breach of contract
claim if it failed to meet its “unconditional contractual obliga-
tion,” but that did not mean that the prevailing parties could get
payment without an appropriation from the legislature. The opinion
extensively cites earlier California cases that found that “the Courts
have no means, and no power, to avoid the effects of non-action
. . . . Therefore, when the Legislature fails to make an appropri-
ation, we cannot remedy that evil,” as well as that “the separation
of powers doctrine has generally been viewed as prohibiting a
court from directly ordering the Legislature to enact a specific
appropriation.” Id. at 309 (quoting Myers v. English, 9 Cal. 341
(1858); Mandel v. Myers, 629 P.2d 935 (Cal. 1981)) (emphasis
in original). The court also rejected arguments that if the Joint
Powers Agreement could be voided by the Legislature’s failure to
appropriate money for the excess mitigation costs, the agreement
would be “illusory” and, therefore, non-binding (another proposed
reason for invalidity). The court cited a well-known exception to
the rules relating to illusory contracts and failure of consideration
for government contracts and found no violation of article XVI,
section 7. 134 Cal. Rptr. 3d at 305–13.

The court next addressed article XVI, section 1, of the Cali-
fornia Constitution, which imposes a debt ceiling limitation. The
challengers argued that the virtual certainty that environmental
mitigation costs ultimately would well exceed the $133 million
cap set in the Joint Powers Agreement, and thus fall upon the state,
meant that the state had violated the debt limit. The court’s re-
sponse to this centered on a several-page analysis of the meaning
of “debt” and the constitutional debt limit, 134 Cal. Rptr. 3d at
313–18. The court found that since the “state’s commitment is
contingent on there being  excess mitigation costs,” which was
not yet the case, there was no “debt” in existence to violate the
ceiling. Id. at 315 (emphasis in original).

The case addresses multiple additional issues, including the
ultra vires doctrine (not properly before the court), the contract
law formation question of “meeting of the minds” (probably not
properly before the court, but if it were, the argument was without
merit), conflicts of interest (none found), alleged misconduct
before the trial court (none found), and the unavailability of
“validation” proceedings for the various agreements (argument
rejected). Id. at 318–31. It remained for the court to determine if
the “validation” cases should be remanded for further proceedings
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(yes; id. at 331–32), and if there were any issues relative to
validation that it, the appellate court, would determine. Id. at
331–34. It found one: “the argument . . . that the trial court erred
in asserting jurisdiction over issues regarding compliance with the
federal Clean Air Act and the NEPA.” Id. at 332. Clean Air Act
(CAA), 42 U.S.C. §§ 7401–7671q. National Environmental Policy
Act of 1969 (NEPA), 42 U.S.C. §§ 4321–4347.

The appellate court found that the state trial court did not
have jurisdiction over claims under the two federal environmental
statutes. First, the particular violations alleged did not carry with
them specific rights of action, so they could only be brought under
section 702 of the federal Administrative Procedure Act (APA),
which waives federal sovereign immunity for non-monetary relief
“in a court of the United States.” 134 Cal. Rptr. 3d at 334
(quoting 5 U.S.C. § 702) (emphasis in original). Second, with
regard to the federal statutes relevant to this litigation, the ap-
pellate court noted that the validation proceedings would only de-
termine the validity of the actions of the state agencies involved,
and the propriety of any action of the federal government, i.e., its
compliance with the CAA or NEPA, would not be at issue. Id. at
335–36.

The court of appeal turned next to the several California En-
vironmental Quality Act (CEQA), Cal. Pub. Res. Code §§ 21000–
21177, issues that had been raised in the litigation below, but that
had been dismissed by the trial court as moot once it had deter-
mined that all of the various challenged agreements were invalid.
It was in this part of the opinion that the one true “water law”
issue was addressed. Specifically, the court rejected the argument
that the California Wheeling Statutes, Cal. Water Code §§ 1810–
1814, had been violated because Imperial County had not made
a determination that the out-of-county export of water by Imperial
Irrigation District “would not unreasonably affect the overall
economy or the environment . . . .” 134 Cal. Rptr. 3d at 340.
“ ‘Wheeling’ refers to ‘the use of a water conveyance facility by
someone other than the owner or operator to transport water.’ ”
Id. at 339 n.51 (quoting Metropolitan Water District of Southern
California v. Imperial Irrigation District, 96 Cal. Rptr. 2d (Ct.
App. 2d Dist. 2000)). The court found that the Wheeling Statutes
did not require that anyone must make such a finding regarding
economic and environmental effects, but merely allowed the owner
of a water conveyance facility to do so. Here, that would have
been the Metropolitan Water District of Southern California, the
owner/operator of the Colorado River Aqueduct, and not the
county of origin, Imperial County. Id. at 341–42.

As to the actual CEQA claims, the court satisfied itself with
issuing an order of remand, and “decline[d] the invitation . . . to
adjudicate the merits of the CEQA actions ourselves . . . .” Id. at
346. This determination was followed by a rather anticlimactic
decision that there had been no failure to join indispensable parties
in another CEQA action. Id. at 346–57. There will be many op-
portunities for further reports upon issuance of the decision on
remand.

Editor’s Note: This case is not reported upon by the usual
California reporter because he was the presiding California Court
of Appeal judge in the decision.

COLORADO

(William A. Paddock, Reporter)

A  NO-CALL WATER ROTATION AGREEM ENT IS NOT A

CHANGE OF WATER RIGHTS

LoPresti v. Brandenburg, 267 P.3d 1211 (Colo. 2011), is the
most recent installment in a dispute over the administration of
water rights on Alvarado Creek that began in 1908. Alvarado
Creek is a small stream that flows east off the Sangre de Cristo
Mountains in the Wet Mountain Valley near Westcliffe, Colorado.
Where Alvarado Creek leaves the mountains and flows onto the
alluvial fan it divides into a number of distributary streams, and
that is where the trouble begins.

Water rights totaling 46 cfs have been decreed on Alvarado
Creek and its principal distributary, the North Fork of Alvarado
Creek, but the stream flow is rarely more than 12 cfs, and by late
summer is a meager 2-3 cfs. The four most senior water rights are
the Bell No. 1 and the Legard Ditches Nos. 11, 5, and 12, respec-
tively, totaling about 17 cfs. The Bell No. 1 and the Legard No. 5
rights are on Alvarado Creek, and the Legard Nos. 11 and 12 are
on the North Fork of Alvarado Creek. Id. at 1212–13. In 1908 one
George Beardsley, the owner of the Legard Ditches, sued both
Allen Bates, the then-owner of the Bell No. 1, and the water com-
missioner over the administration of these water rights. Beardsley
claimed that the North Fork of Alvarado Creek (then known as
Legard Creek) had a separate source of supply from Alvarado
Creek (then known as Neave or Cheese Factory Creek), and
therefore that the more senior Bell No. 1 Ditch on Alvarado Creek
could not call out the Legard Nos. 11 and 12 Ditches on the North
Fork. Bates asserted that Alvarado Creek and the North Fork of
Alvarado Creek were part of the same stream system, and should
be administered as one stream, allowing the Bell No. 1 to call out
the Legard Ditches Nos. 11 and 12. Id. at 1213.

In 1908 Beardsley and Bates reached a settlement that was
entered as a decree of the court. The decree provided, in relevant
part:

[T]he rotation of use in point of time of the waters of said
streams, as decreed to the [Four] ditches . . . is [] law-
ful . . . . [A]ll of the waters naturally flowing in said creeks
. . . to the extent that the same have been decreed in and by
the decree of the District Court . . . to the [Four] ditches,
severally and respectively, shall . . . be treated as waters of
one stream; [the water] shall be . . . rotated as follows:
Beardsley shall have, as against [Bates], the right to the
use of all of said waters, and he shall have the right to
divert the same, and all thereof, from said streams, and
any and all of them, and flow and conduct the same to
such a point, or points, of use as he may desire the same
for his lawful uses [and Bates shall have the same rights
for alternating four day periods]. . . .

Id.

The current dispute began in 1996 when the LoPrestis filed
an application that sought, among other things, to change the point
of diversion of the Legard Nos. 11 and 12 Ditches to a point
downstream on Alvarado Creek near the Legard No. 5. In addi-
tion, in 1997 the Division Engineer issued an order to the LoPrestis
and Brandenburg (who owned ditch water rights on the North
Fork of Alvarado Creek), to install a water control structure on
Brandenburg’s property at the bifurcation of Alvarado Creek and
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the North Fork so that water could be properly administered be-
tween the two streams. In 1999, Brandenburg and other water
right owners on the North Fork sued the Division Engineer and
the LoPrestis to enjoin the installation of the control structure.
They argued that the two streams had separate and distinct sources
of supply and had only been connected by the construction of an
artificial channel between them. Brandenburg’s efforts to obtain
a preliminary injunction were unsuccessful, the water control
structure was installed, and the lawsuit was consolidated for trial
with the LoPrestis’ change of water rights application. Id. at 1214.

Brandenburg sought partial summary judgment on the grounds
that the 1908 Beardsley decree was void as an improperly noticed
change of water rights. The water court agreed and entered an
order declaring the Beardsley decree void because it sanctioned
the switching of water between streams with the result being an
improper change in point of diversion of the water rights in-
volved. Id.

A trial was held on whether Alvarado Creek and the North
Fork of Alvarado Creek were separate streams connected by an
artificial channel. The water court ruled that Alvarado Creek and
the North Fork of Alvarado Creek have a common source of sup-
ply, and that water rights on the North Fork can be curtailed to
supply senior water rights on Alvarado Creek downstream of the
control structure. It also reaffirmed its conclusion that the Beardsley
decree was void as an improperly noticed change of water rights.
After some delay, the water court’s ruling on the Beardsley Decree
was certified as a final judgment under Colo. R. Civ. P. 54(b), and
was appealed. 267 P.3d at 1214–15.

On appeal, Brandenburg argued that the Beardsley Decree
allowed the LoPrestis to divert all of the water flowing in Alvarado
Creek and the North Fork at any “point or points” during their
4-day rotation. Brandenburg argued that this amounted to a change
in place of use of water decreed to one ditch to the points of
diversion of the other ditches. The LoPrestis and the co-appellants
City of Fountain and Widefield Water and Sanitation District
(owners of the Bell No. 1 Ditch) argued that the Beardsley Decree
only allowed the rotation of the water to the extent it had been
decreed to the ditches involved, and only for their lawful use.
They argued that the Beardsley Decree is simply a rotational no-
call agreement among water right owners, not a change of water
right. Id. at 1216–17.

The court agreed that the Beardsley Decree only allows the
LoPrestis to call for sufficient water to satisfy their individual
water rights then in priority and not more. It explained that the
Beardsley Decree’s reference to “point or points” of diversion
simply allows the LoPrestis to choose which ditch or ditches to
use when the water supply is inadequate to supply them all in
priority. Id. at 1217.

Brandenburg also argued that the Beardsley Decree consti-
tutes an improper loan of water under Colo. Rev. Stat. § 37-83-105.
The court rejected this argument, explaining that the Beardsley
Decree is a  settlement that rotates the ability to call for  wa-
ter between the senior water right owners on a heavily over-
appropriated stream system. The court pointed out that such
agreements neither change a junior water right’s priority on the
stream, nor permit diversion of more water than is decreed to a
point of diversion. It held that the Beardsley Decree’s language is
consistent with the established law that the holder of a senior
water right can enter into a no-call agreement with a junior water
right. 267 P.3d at 1217–18 (citing City of Englewood v. Burling-
ton Ditch, Reservoir and Land Co., 235 P.3d 1061 (Colo. 2010)).

Brandenburg’s final argument was that the Beardsley Decree
had been administered as a change of water rights decree and must
be so construed. The court rejected this argument as well, ex-
plaining that the plain language of the agreement was silent as to
the parties’ intent to change the use of the water, and that the court
would not “make a new and different contract for the parties” by
interpreting the Beardsley Decree as a change of water rights
based on the allegation that it had been administered as one. Id. at
1218 (quoting Public Service Co. of Colorado v. Meadow Island
Ditch Co. No. 2, 132 P.3d 333 (Colo. 2006)).

WATER DIVISION 3  DETERM INES PLANS OF WATER

M ANAGEM ENT ARE LAW FUL ALTERNATIVES TO PLANS FOR

AUGM ENTATION TO REPLACE INJURIOUS STREAM

DEPLETIONS CAUSED BY WELL PUM PING

San Antonio, Los Pinos & Conejos Acequia Preservation
Ass’n v. Special Improvement District No. 1 of the Rio Grande
Water Conservation District., No. 10SA224, 2011 WL 6318977
(Colo. Dec. 19, 2011), addresses the efforts of water users in the
Rio Grande Basin, Colorado’s Water Division 3, to pursue a form
of limited self-regulation to replace injurious stream depletions
caused by wells, to restore aquifer water levels, and thereafter to
maintain the aquifer on a sustainable basis. The statutory basis for
this approach is found in Colo. Rev. Stat. § 37-92-501, adopted
in 2004. That statute provides the following principles for the
regulation of the aquifers in Water Division 3:

(I) Use of the confined and unconfined aquifers shall be
regulated so as to maintain a sustainable water supply in
each aquifer system, with due regard for the daily, sea-
sonal, and long-term demand for underground water;

(II) Unconfined aquifers serve as valuable underground
water storage reservoirs with water levels that fluctuate
in response to climatic conditions, water supply, and wa-
ter demands, and such fluctuations shall be allowed to
continue;

(III) Fluctuations in the artesian pressure in the confined
aquifer system have occurred and will continue to occur
in response to climatic conditions, water supply, and wa-
ter demands. . . .

(V) Underground water use shall not unreasonably inter-
fere with the state’s ability to fulfill its obligations under
the Rio Grande Compact . . . .

Id. § 37-92-501(4)(a).

The statute also requires that in adopting rules to implement
these principles and to regulate wells to prevent injurious stream
depletions, the state engineer must

Recognize contractual arrangements among water users,
water user associations, water conservancy districts,
ground water management subdistricts, and the Rio
Grande Water Conservation District, pursuant to which:

(A) Water is added to the stream system to assist in
meeting the Rio Grande compact delivery schedules or
to replace depletions to stream flows resulting from the
use of underground water; or

(B) . . . injury to senior surface water rights resulting from
the use of underground water is remedied by means other
than providing water to replace stream depletions . . . .

Id. § 37-92-501(4)(b)(I). In addition, the State Engineer must:

(III) Not recognize the reduction of water consumption
by phreatophytes as a source of replacement water for
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new water uses or to replace existing depletions, or as a
means to prevent injury from new water uses; and

(IV) Not require senior surface water right holders with
reasonable means of surface diversions to rely on under-
ground water to satisfy their appropriative water right.

Id. § 37-92-501(4)(b). Finally, “[t]he state engineer shall not cur-
tail underground water withdrawals from aquifers in division 3
that are included in a ground water management subdistrict created
pursuant to section 37-45-120 or 37-48-108 if the withdrawals are
made pursuant to a ground water management plan adopted by the
subdistrict that meets” the sustainability requirements for the aqui-
fer system, replaces injurious stream depletions, and does not in-
terfere with Colorado’s ability to meet its obligations under the
Rio Grande Compact. Id. § 37-92-501(4)(c).

Special Improvement District No. 1 of the Rio Grande Water
Conservation District (Subdistrict) is comprised of some 175,000
acres of irrigated land located north of and adjacent to the Rio
Grande. The Subdistrict is primarily located in the Closed Basin,
the area in the northern end of the San Luis Valley where the
surface streams drain into the San Luis lakes and do not normally
contribute to the flow of the Rio Grande. 2011 WL 6318977, at
*2 n.3. The source of water for the unconfined aquifer in the
Subdistrict is primarily diversions from the Rio Grande by four
large irrigation canals that serve this area. Meanwhile, the aquifer
has experienced the most significant groundwater level declines
in the San Luis Valley as a result of the recent drought and changes
in cropping practices.

The Subdistrict was formed in 2006, and thereafter prepared
a proposed plan of water management (Plan). After trial, the water
judge remanded the initial Plan to the Subdistrict for revisions
because it failed to provide sufficient mechanisms to prevent in-
jurious stream depletions. The Subdistrict then revised the Plan
and resubmitted it to the state engineer and water court for ap-
proval. The revised Plan seeks to reduce and manage overall
groundwater consumption in order to cause groundwater levels in
the unconfined aquifer to recover, and then to maintain a sustain-
able irrigation water supply. The Plan levies fees for groundwater
usage in excess of the volume of surface water brought into the
Subdistrict; the funds collected will then be used to acquire water
supplies to replace injurious stream depletions and to pay for the
temporary and permanent fallowing of currently irrigated lands
and other similar activities designed to reduce groundwater con-
sumption. Id. at **12-13.

The Plan also calls for the retirement of up to 40,000 irrigated
acres in order to restore the groundwater levels in the unconfined
aquifer. It sets interim targets of retiring 20,000 acres within five
years, 30,000 acres within seven years, and up to 40,000 acres
within 10 years. If those efforts are not sufficient to restore the
aquifer, then the Subdistrict will raise and spend revenue to
reduce groundwater consumption further. The Plan also requires
the Subdistrict to submit to the state engineer an annual operating
plan pursuant to which the Subdistrict will replace injurious stream
depletions. The annual operating plan must contain comprehen-
sive information that will allow the State Engineer to determine
that its operation will prevent injury to senior vested water rights.
Id. at **13-15.

After a two-week trial on the revised Plan, the water court
entered a comprehensive ruling addressing the myriad issues
raised by the parties objecting to the Plan, concluding that the
Plan was lawful, and approving the Plan, and this appeal fol-
lowed. See Findings of Fact, Conclusions of Law, Judgment and
Decree, In re Rio Grande Water Conservation District, Nos.

06CV64 & 07CW52 (May 27, 2010), http://www.courts.state.co.
us (search “06CV64”).

The objectors argued that a plan of water management can
only be approved if it meets the same standards for approval as a
plan for augmentation under Colo. Rev. Stat. § 37-92-305(3)(a),
(5), & (8), namely that the court find that there will be no material
injury to senior vested water rights prior to approving the plan.
2011 WL 6318977, at *17. The difficulty this presented for the
Subdistrict is that without an approved Plan it is not statutorily
authorized to levy and collect fees to implement the Plan. Thus,
at the time it sought approval of the Plan, the Subdistrict could not
provide, for example, specific proof of the sources of water it would
use to replace injurious stream depletions––because it would not
have a source of funds to acquire the replacement supplies until
after Plan was approved.

The court rejected this argument, holding that the threshold
no-injury finding and other requirements for approval of an aug-
mentation plan do not apply to review and approval of a plan of
water management, unless the plan includes adjudication of an
augmentation plan, citing Colo. Rev. Stat. §§ 37-48-123(2)(g),
37-48-126(1), & 37-92-305(6)(c). The court explained:

So long as the General Assembly acts consistently
with the constitution, it is free to create new tools al-
lowing out-of-priority depletions, with a different mech-
anism for ensuring non-injury than an augmentation plan.
A subdistrict water management plan is “comprehen-
sive” and “detailed,” see § 37-48-126(1), and “consistent
with preventing material injury to senior surface water
rights,” see § 37-92-501(4), if it meets two criteria. First,
the ground water management plan must be sufficiently
comprehensive and detailed to warrant State Engineer
and water court approval. Second, the plan must include
such provisions as will ensure that no material injury
results from operation of the plan.

2011 WL 6318977, at *18.

The court concluded that the trial court’s interpretation that
the Plan included sufficient measures for replacement of all inju-
rious depletions was sufficient for approval of the Plan. It went on
to point out that the Subdistrict must replace all injurious stream
depletions and bears the burden of proof of non-injury. It also
pointed out that if the Subdistrict fails to comply with the Plan, the
State Engineer must curtail all wells in the Plan to the extent
necessary to prevent injury to senior surface water rights. Id. at
**19-20.

The objectors next argued that the State Engineer lacked the
statutory authority to approve the Subdistrict’s annual operating
plan, and that such approval was a water matter within the ex-
clusive jurisdiction of the water court. The court rejected this
argument, pointing out that the General Assembly had specifically
delegated authority over certain “water matters” to the State
Engineer, including discharging of obligations of the State of
Colorado imposed by judicial order, regulating distribution of
waters of the state, and conducting investigations related to car-
rying out these duties. The court concluded that these powers
substantiate the State Engineer’s authority to determine the ade-
quacy of an annual replacement plan to prevent injury and whether
to allow the Subdistrict to operate under such a plan. Id. at *20.

The objectors also argued that the water court did not have
authority to add terms and conditions to the Subdistrict’s Plan as
a condition of approval of the Plan. Here the water court had
imposed additional terms and conditions on the Plan, which large-
ly consisted of increased notice and opportunity to comment on
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the Subdistrict’s proposed annual replacement plan. Those addi-
tional terms and conditions were expressly accepted by the Sub-
district and the State Engineer. The court rejected this argument
based upon the terms of Colo. Rev. Stat. § 37-92-501(4)(c), which
expressly provides for retained jurisdiction to ensure, inter alia,
“conformity with the terms of the court’s decree approving
the water management plan.” In addition, it pointed out that
Colo. Rev. Stat. § 37-92-304(5), which governs judicial review
of groundwater management plans, expressly allows the water
court to “either confirm, modify, reverse, or reverse and remand”
a groundwater management plan. 2011 WL 6318977, at *21
(quoting Colo. Rev. Stat. §§ 37-92-501(4)(c), 37-92-304(5)).

The objectors also argued that it was error for the water court
to delay the implementation of the Plan for 18 months after entry
of the decree approving the Plan, because the delay would permit
continued injury to senior vested water rights. The court rejected
this argument as well, pointing out that the Subdistrict could not
be funded for approximately 18 months after the entry of the
decree, and that the Plan could not be implemented until the funds
were available. Because the effect of the objectors’ argument
would have required the court to assume that the legislature had
mandated the impossible, the court concluded that the decision to
delay implementation of the plan was within the sound discretion
of the water court, and the water court had not abused its discre-
tion. Id.

An important component of the Plan is the computation of
injurious depletions resulting from net groundwater depletion by
Subdistrict wells. This calculation uses surface water diverted
from the Rio Grande and brought in to the Subdistrict under so-
called “recharge decrees” of surface water ditches to offset
pumping, and thereby reduce net groundwater consumption. The
objectors argued that the Plan violated the terms of various re-
charge decrees. The court rejected this argument as well, pointing
out that the recharge decrees are res judicata and no change of
water right has occurred in the Plan that would alter the terms of
the recharge decrees. The court went on to point out that if the
Plan were to ignore the recharge decrees, the Subdistrict members
would have to replace more water than they deplete from the
aquifer out-of-priority; this would effectively deprive them of
their rights to use the recharge decree water. Id. at **21-22.

The Plan allows the Subdistrict, after the adoption of rules
and regulations, to contract with wells located outside of the
Subdistrict to replace injurious stream depletions. The objectors
asserted that this deferred contracting meant that the Plan failed
to meet the requirement of Colo. Rev. Stat. § 37-48-126(1) that
the Plan be comprehensive and detailed. The court rejected this
argument as well, reasoning that it would have been impossible
for the Subdistrict to “cover” wells by contract at the outset be-
cause the Subdistrict first had to be organized itself before it could
exercise its contract power. The court concluded that the legis-
lature did not intend that a subdistrict make contracts based on a
groundwater management plan that was not yet operative. Thus,
the court held:

To give effect to each word of statute, and avoid
absurdities, we conclude that subdistricts are authorized
to contract with non-subdistrict well owners for re-
placement of depletions in stream flows resulting from
groundwater use, even though those wells are not indi-
vidually included initially in the ground water manage-
ment plan. We further conclude, in construing statutory
provisions harmoniously, that deferring the inclusion of
these contract wells does not prevent the official plan of

a subdistrict from being “comprehensive” and “detailed.”
See § 37-48-126(1).

2011 WL 6318977, at *23.

The objectors’ last argument was that the manner in which
the Plan calculated injurious stream depletions had the effect of
giving the Subdistrict wells credit for water “salvaged” from phre-
atophytes, which the objectors asserted was barred by Colo. Rev.
Stat. § 37-92-501(4)(b)(III) and Southeastern Colorado Water
Conservancy District v. Shelton Farms, Inc., 529 P.2d 1321
(Colo. 1974). Colo. Rev. Stat. § 37-92-501(4)(b)(III) states, in
part, that a plan of water management cannot “recognize the
reduction of water consumption by phreatophytes as a source of
replacement water for new water uses or to replace existing de-
pletions, or as a means to prevent injury from new water uses. . . .”
The water court interpreted the phrase “replace existing deple-
tions” as referring to the replacement of actual injurious deple-
tions to surface streams in order to protect senior surface water
rights. It held that the statute prohibited the destruction of phre-
atophytes to create a replacement water supply, but that that was
not what the Subdistrict was doing. Instead, the Subdistrict was
simply making modeling calculations that take into account re-
duced evapotranspiration caused by fluctuations in the water table,
and this was not prohibited by the statute.

The court agreed with the water court, holding:

Construing the section in light of the entire statutory
scheme, consistent with legislative intent, we determine
that the trial court’s interpretation is correct. Section 37-
92-501(4)(a)(II) allows the unconfined aquifer to “serve
as a valuable underground storage reservoir[ ] with water
levels that fluctuate in response to climatic conditions,
water supply, and water demands.” The legislature did
not intend that groundwater levels should never decline.
They were to fluctuate within a historical range. See
§ 37-92-501(4)(a)(III). Such fluctuations in water level
necessarily entail fluctuations in phreatophyte evapo-
transpiration and the General Assembly did not act to
prohibit use of a groundwater model that takes these
factors into account.

2011 WL 6318977, at *24.

The approval of the Subdistrict’s Plan is an important first
step in the management of the aquifer systems in the San Luis
Valley. Now that this method of aquifer management and replace-
ment of stream depletions has been approved, five or six more
groundwater management subdistricts will be formed. The ap-
proval of their plans of water management will follow, and then
we will then begin to learn whether this new approach to ground-
water management will be successful and will have better results
than the methods applied elsewhere in Colorado.

Editor’s Note: The reporter represented the LoPrestis
throughout the proceeding in the first reported case, and repre-
sented a party supporting the Subdistrict in the second reported
case.
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IDAHO

(David I. Stanish, Special Reporter)

IDAHO COURT DECISION ENSURES PREFERENCE FOR

IRRIGATION STORAGE OVER POW ER GENERATION IN THE

UPPER SNAKE RIVER BASIN

A Special Master of the Snake River Basin Adjudication Dis-
trict Court has found that the Idaho Power Company (Company)
terminated its right to release 255,000 acre-feet of water past the
upper Snake River reservoir system for downstream power gen-
eration. Order on Motions for Summary Judgment and Alternative
Motion for Declaratory Judgment, In re SRBA, Case No. 39576,
Subcase no. 01-02064 (Idaho 5th Dist. Ct. Mar. 31, 2011) (Order).
As a result, the Company’s right to demand releases of water from
the reservoirs was significantly limited, which ensured that the
system would continue to recognize a preference for reservoir
storage over power generation.

The American Falls Dam and Reservoir is located near the
bottom of the U.S. Bureau of Reclamation’s upper Snake River
reservoir system, which consists of seven dams, 1,600 miles of
canals, and nearly 4,000 miles of laterals running across eastern
Idaho and northwestern Wyoming. Eric A. Stene, Minidoka Proj-
ect, at 2 (1997), http://www.usbr.gov (search “Minidoka Project”).
The system irrigates over one million acres of pasture and crop-
land, producing potatoes, sugar beets, beets, corn, grains, alfalfa,
and other crops. Id. at 34.

In 1902, a private utility company—the Company’s
predecessor—built three power plants at American Falls. The
plants operated primarily as run-of-the-river plants with a minimal
storage pool. In the 1920s, the United States, Idaho’s reclamation
agency, and private canal companies formed a joint Board of
Engineers (Board) to develop a water resources plan for the upper
Snake River. The Board concluded that the best use of the water
was to dedicate it to irrigation purposes, and that a large irrigation
reservoir at American Falls was essential to that objective. See I.
W. McConnell, Report of Board of Engineers to consider projects
in Snake River Valley which may affect the proposed American
Falls Reservoir and the available water supply therefor, at 2-3
(1920).

In 1923, the United States and the Company entered into a
contract that paved the way for the development of the American
Falls Reservoir. The United States obtained two of the Company’s
three power plants at American Falls, most of the Company’s
water rights, and certain real property. The Company was allowed
to continue to operate its power plant on the east side of the river
below the new dam, but the Company’s right to demand releases
of water past American Falls was exceedingly limited. The federal
dam and the Company’s private power plant would remain phys-
ically disconnected until it became necessary to replace the dam.
Order, at 10.

In the 1970s, the dam was replaced due to abnormal cracking
in the concrete. To expedite the reconstruction process, the irri-
gators who relied on the storage water partnered with the Com-
pany to rebuild the dam. The Company financed a portion of the
reconstruction, and in exchange, the Company gained the right
to integrate its power plants into the dam, which significantly
increased the Company’s power generation capabilities. Id.

Idaho water law recognizes both “natural flow” water rights
and “storage” water rights. See Washington County Irrigation
District v. Talboy, 43 P.2d 943 (Idaho 1935). A natural flow right
entitles the holder to the natural flow of a stream as against all
junior rights, including junior reservoir storage rights. A storage
right entitles the holder to store water for later release.

In the Snake River Basin Adjudication, the Company claimed
both natural flow rights and storage rights. Early in the litigation,
the Company agreed that its natural flow rights would be junior
and subordinate to all other water rights. See State of Idaho’s
Brief in Support of Amended Motion for Partial Summary Judg-
ment, In re SRBA Case No. 39576, Subcase no. 01-02064 (Idaho
5th Dist. Ct. Oct. 5, 2010). The Company, however, also claimed
that it had the right to demand the release of two storage rights: a
45,000 acre-foot primary right, and a 255,000 acre-foot secondary
right. The parties did not dispute the primary right. However, the
U.S. Bureau of Reclamation, the State of Idaho, and certain irriga-
tion storage holders filed for summary judgment, arguing the Com-
pany had no right to the additional 255,000 acre-feet of storage.

The first question the court addressed was whether it had
jurisdiction to determine the Company’s interest in the 255,000
acre-foot right. In addition to its water right claims, the Company
had a lawsuit pending before the U.S. Court of Federal Claims
that claimed the United States breached the 1923 contract by
failing to release the Company’s 255,000 acre-feet of water. The
court found that, while it did not have jurisdiction to establish
liability under the contracts, it had authority to interpret the con-
tracts to the extent necessary to adjudicate the water right elements. 

Next, the court determined that the federal legislation and
federal storage contracts that made the dam reconstruction pos-
sible ultimately resulted in the Company relinquishing its 255,000
acre-foot right. Congress passed the Revenue Adjustment Act of
1975, Pub. L. No. 94-164, 89 Stat. 970, which afforded the irri-
gation storage holders a tax exemption for the cost of the recon-
struction. The court found that the tax law would not have passed
but for the recognition that: (1) the Company would not have con-
trol over any dam releases beyond its storage rights; and (2) the
Company’s storage rights would be limited to its 45,000 acre-foot
primary right. Given those conditions, the Company had no choice
but to sign a 1976 spaceholder contract with the United States
agreeing that the Company’s storage rights were limited to 45,000
acre-feet.

As a result of the court’s decision, the only unsubordinated
right the Company holds to demand water past the Upper Snake
River reservoir system is the Company’s 45,000 acre-foot primary
storage right. The decision was a victory for reservoir storage in
the Upper Snake River basin because it ensured that the system
would continue to recognize a preference for storage over power
generation. Although the Company had a long history of working
with the irrigators to fill the reservoirs, even in short water years,
there was no certainty that this practice would continue. Now,
storage security is memorialized in Idaho water law rather than
being dependent on the Company’s continued acts of comity.

Editor’s Note: The author of this report argued the case for
the State of Idaho.
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KANSAS

(Leland E. Rolfs and John C. Peck, Reporters)

KANSAS COURT OF APPEALS DECIDES CONSUM PTIVE USE AND

PARTIAL ABANDONM ENT CASE

Wheatland Electric Cooperative, Inc. v. Adrian Polansky,
265 P.3d 1194 (Kan. Ct. App. 2011) is an appeal from a decision
of the Chief Engineer, Division of Water Resources, Kansas De-
partment of Agriculture (Chief Engineer), limiting the annual quan-
tity of water that Wheatland Electric Cooperative, Inc. (Wheatland)
could use after the Chief Engineer approved an application to
change Wheatland’s two vested water rights and one prior ap-
propriation water right. Wheatland had applied for the changes to
these water rights to allow the beneficial use of water to be changed
from power generation and irrigation to municipal use so that
Wheatland could sell water to Garden City, Kansas.

In Kansas, three elements of a water right can be changed:
(1) the authorized place of use, (2) the authorized type of bene-
ficial use, and (3) the authorized point of diversion. Kan. Stat.
Ann. § 82a-708b.

To be able to sell water to Garden City, Wheatland needed to
change the authorized type of beneficial use in vested water right
No. FI 168, from irrigation to municipal, and the place of use
from Wheatland to Garden City. Wheatland applied for these
changes in March 2002. At the same time and to further achieve
its goal, Wheatland applied to change the place of use in vested
water right No. FI 229 and to change the type of use and place of
use in appropriation right No. 2,342. 265 P.3d at 1199.

The Division conducted a hearing in August 2002 at which
the parties presented evidence on historic water usage of the
rights. The Chief Engineer approved Wheatland’s requested
changes, but reduced the water usage for FI 168 from 840 annual
acre-feet to 91 acre-feet. The Division also limited water usage for
FI 229 and Application 2,342. Id.

Wheatland sought administrative review of the Chief Engi-
neer’s decision pursuant to Kan. Stat. Ann. § 82a-1901, but the
Kansas Secretary of Agriculture declined. Wheatland then applied
for review by the Shawnee County District Court. On remand to
the Chief Engineer by the district court, the Chief Engineer con-
ducted an abandonment hearing on FI 168. The Chief Engineer
concluded that Wheatland had abandoned the water right appur-
tenant to 196 nonirrigable acres, but retained the water right ap-
purtenant to 84 irrigable acres—hence, a partial abandonment.
The district court held that neither Kan. Stat. Ann. § 82a-718(a),
nor any published regulation, authorized a partial termination of
a vested water right. 265 P.3d at 1199–1200.

On appeal to the Kansas Court of Appeals, Wheatland con-
tended that the district court erred in holding that the Chief En-
gineer could limit the water right’s consumptive usage, and the
Chief Engineer contested the district court’s order that there could
be no partial abandonment. The decision addresses the following
issues.

On approving a change application for a vested right, can
the Chief Engineer limit the annual quantity to historic
consumptive use?

Kan. Stat. Ann. § 82a-708b(a) provides that “Any owner of
a water right may change the place of use, the point of diversion
or the use made of the water, without losing priority of right. . . .”
The court stated that “Once the owner applies for that change, the

‘chief engineer shall approve or reject [it] in accordance with the
provisions and procedures prescribed for processing original
applications for permission to appropriate water.’ ” 265 P.3d at
1200 (quoting Kan. Stat. Ann. § 82a-708b(a)). (emphasis added).

Kan. Stat. Ann. § 82a-711(a), the statute applicable to pro-
cessing new applications to appropriate water, provides that if an
applicant’s proposal “neither impairs a use under an existing water
right nor prejudicially and unreasonably affects the public interest,
the chief engineer shall approve [it]. . . .” But that statute also
provides that if the proposal “prejudicially and unreasonably
affects the public interest,” then “the chief engineer shall make an
order rejecting such application or requiring its modification to
conform to the public interest to the end that the highest public
benefit and maximum economical development may result from
the use of such water.” Id. The court stated that Kan. Stat. Ann.
§ 82a-712

specifically gives the chief engineer the discretion to
“approve an application for a smaller amount of water
than requested” and to “approve an application upon
such terms, conditions, and limitations as he or she shall
deem necessary for the protection of the public interest.”

So once a change application is made, as Wheatland
did here, the statute provides that the chief engineer shall
act upon it using the same provisions applied to new ap-
plications. And those provisions clearly give the chief
engineer the authority to approve an application for a
smaller amount of water than requested and to otherwise
act in the public interest.

265 P.3d at 1201 (quoting Kan. Stat. Ann. § 82a-712).

The court held that the statutory provisions discussed “au-
thorize both the regulation at issue and the actions taken here by
the chief engineer to limit consumptive use given Wheatland’s
change application.” Id. The court found that the chief engineer’s
authority to limit consumptive use in change applications was a
reasonable method of exercising the chief engineer’s statutory
duties to ensure that a change in a water right will not damage
another water right. Id. at 1202.

Is reduction of the authorized annual quantity in a change
application approval an unconstitutional taking of property
without just compensation?

The court next considered Wheatland’s claim that the reduc-
tion of its authorized annual use in a change approval was an
unconstitutional taking of property. The court held that:

Like the Act’s other provisions, the consumptive-use
regulations are a proper and reasonable exercise of the
state’s police power to control water, prevent waste, and
conserve the valuable natural resource. . . .

Based on the evidence before this court, the state
has a great interest in ensuring that the public isn’t
adversely impacted by changing another water right.
Wheatland hasn’t shown that the chief engineer’s water-
usage reduction impacted its rights in such a way as to
outweigh the state’s great interest and cause an uncon-
stitutional taking.

Id. at 1203.

Do the Kansas statutes and regulations authorize partial
abandonment?

Wheatland argued that Kansas statutes do not authorize the
Chief Engineer to declare the partial abandonment of a water right.
Kan. Stat. Ann. § 82a-718(a) provides that “Every water right of
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every kind shall be deemed abandoned and shall terminate when
without due and sufficient cause no lawful, beneficial use is
henceforth made of water under such right for five successive
years.” Because every kind of water right, both vested and ap-
propriation rights, can be abandoned, “The question is whether
such rights may be partially abandoned through nonuse.” 265 P.3d
at 1205.

The court reasoned that under the plain language of Kan. Stat.
Ann. § 82a-718(a),

a water right is abandoned when the owner uses no water
under the right for 5 successive years. No means not any,
none at all. . . . Thus, if the owner uses even just a little
water under the right, the prerequisite to abandonment—
total nonuse—isn’t met. The statute doesn’t allow the
chief engineer to carve the water rights into “used” and
“unused” portions and abandon the unused portions.

265 P.3d at 1206 (emphasis in original). The court said that if the
legislature had wanted to allow partial abandonment, it could have
said so explicitly. The court cited statutes of 12 states that have
done so. The court also noted there are two states whose statutes
are silent on partial abandonment, but the courts there have al-
lowed partial abandonment anyway. The court decided it could
not “square such a reading of the Kansas statute with its plain
language.” Id.

The court of appeals concluded that

If partial abandonment were allowed when a rights holder
used less water than a permit allowed, permit holders
would be encouraged to use more water—something that
seems contrary to the overall goal of water conservation
and management. Once again, if such a policy choice is
to be made here, it must be done by the legislature given
the language in K.S.A. 82a-702.

265 P.3d at 1206.

The court of appeals held that the Division of Water Re-
sources’ consumptive-use regulations were valid, that no unlawful
taking without just compensation had occurred, and that the divi-
sion had no statutory authority to declare the partial abandonment
of a water right. The court then remanded the case to the district
court for further proceedings consistent with its opinion. Id. at
1206–07.

NEBRASKA

(Sandra B. Zellmer and Anthony Schutz, Reporters)

EIGHTH CIRCUIT ADDRESSES THE NATURE OF PROPERTY

RIGHTS IN WATER

In 2007, several irrigators brought a § 1983 action against
Nebraska officials when a “call” was placed on the Niobrara River
that required the irrigators to stop withdrawing water. The call was
precipitated by a request from a senior appropriator, the Nebraska
Public Power District (District), to shut off farmers and ranchers
who held junior surface water permits so that the District’s rights
could be fulfilled.

The plaintiffs alleged that the state’s failure to provide a
predeprivation hearing violated their Fourteenth Amendment due
process rights. In Keating v. Nebraska Public Power District, 660
F.3d 1014 (8th Cir. 2011), the second opinion of the Eighth
Circuit handed down in this case (see Keating v. Nebraska Public

Power District, 562 F.3d 923, 925–26 (8th Cir. 2009) (Keating I),
and Vols. XLII, No. 2 (2009) and XLIII, No. 2 (2010) of this
Newsletter), the court held that the plaintiffs were not deprived of
due process because whatever property interest they held was
subject to the superior rights of senior appropriators and, thus, to
the state’s issuance of a call to protect senior rights.

The court explained, “ ‘To have a property interest in a bene-
fit, a person clearly must have more than an abstract need or
desire’ and ‘more than a unilateral expectation of it. He must,
instead, have a legitimate claim of entitlement to it.’ ” 660 F.3d at
1017 (quoting Town of Castle Rock, Colorado v. Gonzales, 545
U.S. 748, 756 (2005)). When it comes to water rights, the court
reasoned that where the Department of Natural Resources (DNR)
had determined that the watershed could not supply all holders of
surface water permits, the plaintiffs had no legitimate claim of
entitlement to use the water under state law, which expressly
conditioned their rights on the DNR’s determination of watershed
capacity. The court continued:

The parties agree that a water permit entitling the
holder to use surface water within the capacity limits of
the Niobrara Watershed represents a property right under
Nebraska law. . . . That right, however, is not one of
ownership of the surface water prior to capture. Spear
T Ranch, Inc. v. Knaub, 269 Neb. 177, 691 N.W.2d 116,
127 (2005) (“A right to appropriate surface water how-
ever, is not an ownership of property. Instead, the water
is viewed as a public want and the appropriation is a
right to use the water.”). As the district court explained,
the holder of a surface water permit acquires the rights
granted by the permit and is subject to constraints articu-
lated by the permit. Here, the appellants’ permits allow
them to use specific amounts of surface water so long as
there is sufficient capacity, subject to the rights of senior
appropriators and subject to regulation by the State
through the DNR .

660 F.3d at 1018 (emphasis added). See also id. (citing Neb. Rev.
Stat. § 61-206(1) (“The Department of Natural Resources is given
jurisdiction over all matters pertaining to water rights for irriga-
tion, power, or other useful purposes except as such jurisdiction
is specifically limited by statute.”)).

The court concluded, “when the DNR determines that the
watershed no longer has the capacity to supply all permit holders,
appellants no longer have a legitimate claim of entitlement to use
the surface water and thus do not suffer a deprivation of a prop-
erty right.” Id. Absent a legally protected entitlement, the plain-
tiffs had no due process right to a predeprivation hearing.

In reaching its decision, the court was careful to note that
property rights “are created and their dimensions are defined by
existing rules or understandings that stem from an independent
source such as state law.” Id. at 1017 (quoting Town of Castle
Rock, Colorado v. Gonzales, 545 U.S. 748, 756 (2005)). Thus,
the court looked to Nebraska precedent, but it also quoted a recent
Idaho case, In re Idaho Dep’t of Water Resources Amended Final
Order Creating Water District No. 170, 220 P.3d 318, 331–32
(Idaho 2009) (“A water user has no property interest in being free
from the State’s regulation of water distribution in accordance
with the prior appropriation doctrine. . . .”). For additional anal-
ysis of property rights in water (or the lack thereof), see Shelley
Ross Saxer, “The Fluid Nature of Property Rights in Water,” 21
Duke Envtl. L. & Pol’y F. 49 (2010); Sandra B. Zellmer & Jessica
Harder, “Unbundling Property in Water,” 59 Ala. L. Rev. 679
(2008).
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NEBRASKA LEGISLATURE TACKLES THE SITING OF

KEYSTONE XL  AND OTHER OIL PIPELINES

The Nebraska Legislature convened a special session in
November 2011 to address the Keystone XL Pipeline, as reported
in Vol. XLIV, No. 3 (2011), of this Newsletter. Several pieces of
legislation were adopted. The first created the Major Oil Pipeline
Siting Act. L.B. 1, 102nd Leg., 1st Spec. Sess. (Neb. 2011) (LB 1).
Compliance with that act was added as a condition on using the
power of eminent domain. Under the act, the construction of
major oil pipelines or substantive changes to the routes of existing
pipelines must be approved by the Nebraska Public Service Com-
mission (Commission). The Commission is directed to approve
pipeline applications if the applicant proves that “the proposed
route . . . is determined . . . to be in the public interest.” LB 1
§ 8(4). Cognizant of federal preemption, the act specifically di-
rects the Commission to “not evaluate safety considerations,
including the risk or impact of spills or leaks from the major oil
pipeline . . . .” Id. The act goes on to list eight factors that the
commission shall evaluate, including impacts to natural resources,
as well as social and economic impacts. There are also provisions
in the act relating to interagency and intergovernmental coopera-
tion at the state level.

LB 1, however, was not designed to regulate the Keystone
XL Pipeline. It excludes from its operation “any major oil pipeline
that has submitted an application to the United States Department
of State pursuant to Executive Order 13337 prior to the effective
date of this act.” Id. § 3(3). Instead, under Legislative Bill 4, L.B. 4,
102nd Leg., 1st Spec. Sess. (Neb. 2011) (LB 4), the Nebraska
Department of Environmental Quality (Department) is authorized
to collaborate with federal agencies conducting reviews of the
Keystone XL Pipeline under the National Environmental Policy
Act, 42 U.S.C. §§ 4321–4347, to create a supplemental envi-
ronmental impact statement and to submit that document to the
governor for his approval of the pipeline route under review. That
approval is then to be transmitted to the federal agencies con-
ducting the review. LB 4 § 3. LB 4, however, is simply a bare
authorization to the Department to conduct such reviews. It does
not make the review or gubernatorial approval a condition on
pipeline construction. A third piece of legislation passed during
the special session, L.B. 4A, 102nd Leg., 1st Spec. Sess. (Neb.
2011), provides an appropriation of $2 million to the Department
for fiscal year 2011–12 to fund its efforts. It also provides there
shall be no appropriation for the 2012–13 fiscal year for such
purposes.

Meanwhile, the Keystone XL Pipeline has been the subject
of a great deal of federal activity as well. In November 2011, the
U.S. Department of State announced that it would delay a decision
on the Keystone XL Pipeline until after the 2012 elections so that
it could study alternative routes. In December 2011, Congress
directed the administration to issue a decision on the pipeline
before February 21, 2012. In January 2012, the administration
denied the permit, citing a lack of sufficient information con-
cerning alternative routes. See Kate Andersen Brower & Jim
Snyder, “Keystone pipeline permit is denied by Obama admin-
istration,” Wash. Post, Jan. 18, 2012. At this point, it is unclear
what effect this turn of events will have on the applicability of
Nebraska’s Major Oil Pipeline Siting Act to the Keystone XL
Pipeline. In the event of a new application, it could be argued that
the state’s review process should apply because that application
would not precede the effective date of Nebraska’s law. On the
other hand, the statutory language is perhaps broad enough to
continue to shield from Nebraska’s new legislation any project for

which an initial application had been submitted to the Department
of State, such as Keystone XL.

NEW MEXICO

(Maria O’Brien, Reporter)

NEW  M EXICO COURT OF APPEALS CONCLUDES THAT NON-
CONSUM PTIVE BENEFICIAL USES REQUIRE APPLICATION

FOR A NEW  APPROPRIATION

As the landscape of the west changes, water users, regulators,
and the judicial system struggle to apply the prior appropriation
doctrine to fit evolving water uses and projects. Applying a
slightly new twist in New Mexico’s application of western water
law, the New Mexico Court of Appeals recently ruled that the
non-consumptive use of water constitutes a beneficial use and is
subject to an application for a new appropriation. Carangelo v.
Albuquerque-Bernalillo County Water Utility Authority and New
Mexico State Engineer, No. 26,757, 2011 N.M. App. Lexis 130
(N.M. Ct. App. Nov. 28, 2011).

Factual Overview

The case before the court of appeals involved an application
filed with the N.M. Office of the State Engineer by the Albuquer-
que Bernalillo County Water Utility Authority (Authority), the
legislatively created utility responsible for supplying water to the
largest metropolitan area in New Mexico. The service area of
the Authority, situated on the middle Rio Grande in central New
Mexico, includes Albuquerque and surrounding areas, with a cus-
tomer base of over half a million people. The application was for
the purpose of implementing the Authority’s Drinking Water
Project (DWP), conceived and designed to ensure a sustainable
long-term water supply for Authority customers. Generally, the
DWP involves the direct diversion, treatment, and use (through
direct consumption and aquifer recharge) of the Authority’s con-
tracted supply of imported water (45,000 acre-feet per annum)
from the San Juan-Chama Project in conjunction with existing
local groundwater supplies. The San Juan-Chama Project is a
trans-basin diversion that imports a portion of New Mexico’s
entitlement to Colorado River water from tributaries of the San
Juan River in northwestern New Mexico into the Middle Rio
Grande Basin.

Historically, the Authority relied solely on groundwater as a
source of supply and utilized the surface supply afforded by its
San Juan-Chama Project water only for purposes of offsetting
surface water depletions caused by its groundwater diversions.
Technical studies in the 1990s indicated that the groundwater
resource of the Middle Rio Grande was being mined at potential-
ly unsustainable rates, and that depletions of surface water by
groundwater pumping were not as severe as once thought. As a
result, the City of Albuquerque, which for purposes of water supply
became the Authority, conceived, planned, and began to imple-
ment the DWP. The DWP implements a conjunctively managed
water supply; the Authority’s San Juan-Chama surface supply is
diverted, treated, and fully consumptively used in times of avail-
able supply in conjunction with groundwater diversions at reduced
levels to allow for recovery of the aquifer.

In order to effectuate the DWP, the Authority applied to the
New Mexico State Engineer to allow for diversion of the Au-
thority’s imported San Juan-Chama water in the amount of its
right to 45,000 acre-feet per annum less conveyance losses. The
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diversion of the imported water would be from a surface diversion
on the Rio Grande just north of Albuquerque. Significantly, as
part of the request to establish a point of diversion for the San
Juan-Chama supply, the Authority requested the right to divert an
equal amount of native Rio Grande surface water. The diversion
of the native Rio Grande water would be utilized as “carry water”
to facilitate the full consumptive use of the imported San Juan-
Chama supply. No part of the native water would be consump-
tively used. Rather, the native water would be returned in its
entirety as return flow from the Authority’s wastewater treatment
plant 15 miles downstream from the point of diversion. The im-
ported San Juan-Chama water would be fully consumed. In the
Authority’s application to the state engineer it did not request a
new appropriation, but rather only the right to divert and use its
imported San Juan-Chama water, and to divert, but not use, the
native Rio Grande surface water as “carry water.” The surface
waters of the Rio Grande are considered fully appropriated.

Procedural Background

The Authority’s application was filed in June 2001. Numer-
ous protests were filed by a variety of environmental groups and
surface water users or claimants to the waters of the Rio Grande.
Following an evidentiary hearing, the application was approved
by the New Mexico State Engineer subject to various conditions,
most significantly curtailment of diversions in times of low flow
and return flow requirements. Based on his authority to supervise
the waters of the state and that specifically granted by the Water
Code, the state engineer found that the application as requested
would not impair any existing water rights, would not be contrary
to the conservation of water in the state, and would not be det-
rimental to the public welfare of the state. Various protestants
appealed to the state district court. The district court affirmed the
decision of the state engineer in 2006. The remaining protestants
appealed to the New Mexico Court of Appeals. The case was
briefed and argued, and after six years, the court of appeals has
issued its decision.

Decision of the Court

Numerous jurisdictional, procedural, and related factual issues
were argued before the court of appeals. However, the signifi-
cance of the court’s decision as to the specific application before
it, as well as any future precedential value in New Mexico water
law jurisprudence, relates to a singular issue: Is the diversion of
native water solely for the non-consumptive use of “carry water”
for the consumptive use of imported water a beneficial use, and if
so, does such a beneficial use require a request for a new appro-
priation?

The court first found that the right to any water must be based
on concepts of beneficial use. Relying on the New Mexico Con-
stitution and almost a century of judicial determinations, the court
emphasized that any “use” of the public waters of the state could
only be recognized through application to a recognized beneficial
use. 2011 N.M. App. Lexis 130, at **33-34. Based on its finding
that any diversion or use must be beneficial, the court found that
the diversion of native water for purposes of “carry water” should
be recognized as a beneficial use under New Mexico law. Relying
on cases from other western states (California, Idaho, Texas, Utah,
and Washington) the court found support for recognizing non-
consumptive uses as beneficial. Id. at **35-39. The court also
relied on a sole New Mexico case from 1891, in which the Terri-
torial Supreme Court “held that a prior non-consumptive use of an
acequia to operate a grist mill was entitled to protection against a
later upstream use that would diminish the flow of the stream.” Id.
at *36 (citing Trambley v. Luterman, 27 P. 312 (N.M. 1891)). The

court found that whether a use is consumptive or non-consumptive
does not determine its status as a beneficial use and held that non-
consumptive uses can be considered beneficial under New Mexico
law. Id. at **36-40.

Once it determined that the non-consumptive use of the native
“carry water” was a beneficial use, the court concluded that such
proposed “use” was the equivalent of an appropriation. Id. at *42.
The court reasoned that “Appropriation is the act of taking water
for a beneficial use, and the perfection of the appropriation, ac-
cording to law, is the sole source of the right to use the water and
the protection of the appropriator’s right to continue its use.” Id.
at *43. Accordingly, the court found that the Authority was re-
quired to apply for a new appropriation within the fully appropri-
ated Rio Grande stream system. The court did not stop there,
however. While it found that the Authority should have applied
for a new appropriation, the court found that although the state
engineer lacked jurisdiction to have acted without the requisite
application before it, the state engineer had already properly
considered the issues of impairment, conservation, and public
welfare in granting the application. Accordingly, the court found
that the factual issues relating to whether a permit should in fact
be granted should not be relitigated, finding that “It would be re-
dundant in the extreme to require reconsideration of matters
that have already painstakingly been developed.” Id. at *86. In
essence, the court found a procedural violation that must be
remedied, but affirmed the factual and legal findings of the state
engineer and the district court that the use of native water as car-
ry water for the San Juan-Chama supply would not impair any
existing users, would not be contrary to the conservation of water
in the state, and would not be detrimental to the public welfare of
the state.

Current Status and Implications

Protestants filed a notice for rehearing on a myriad of issues
on December 13, 2011, thereby tolling the time for appeal. Ac-
cordingly, no appeals have been filed at this time. Interestingly,
the decision of the court, while arguably creating a new twist to
the application of the prior appropriation doctrine in New Mexico,
may have little implication in its current form for the Authority’s
permit and application. The court in this instance clearly struggled
with the historical constraints of the prior appropriation doctrine
as it saw it, but made an effort to adapt the doctrine to a 21st-
century project designed to meet the drinking water needs of a
growing metropolitan area. Future implications of the decision, if
not subject to further appeal or if upheld in the event of appeal,
are unclear. The finding that now, under New Mexico law, a non-
consumptive use of water is unequivocally a beneficial use may
pave the way for a firmer footing for claims for instream flow for
environmental or other purposes that are not currently explicitly
recognized. The court plainly found that non-consumptive uses
should not be only recognized but protected. The implication of
the decision for other uses of imported water where there is also
associated non-consumptive use or any non-consumptive use of
water for beneficial purposes is also unclear. Whether or not one
agrees with how the court arrived at its decision, or the end result,
the decision allows a conclusion that the doctrine of prior appro-
priation and its foundations are more adaptable than may appear
at first glance and must continue to adjust with the changing
western landscape.
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OREGON

(Jennie L. Bricker and Kirk B. Maag, Reporters)

OREGON WATER RESOURCES DEPARTM ENT PROPOSES

REVISIONS TO RULES

In January 2012, the Oregon Water Resources Department
(Department) requested that the Oregon Water Resources Com-
mission (Commission) adopt changes to 12 divisions of water right-
related rules. Memorandum from Phillip C. Ward, Director, Oregon
Water Resources Department, to Oregon Water Resources Com-
mission (Jan. 27, 2012). Most of the changes stemmed from the
passage of House Bills 2133 and 2135 during the 2011 legislative
session. H.B. 2133 & H.B. 2135, 76th Gen. Assemb., Reg. Sess.
(Or. 2011) (HB 2133) (HB 2135). Both bills were supported by
the Department and were intended to streamline Department pro-
cedures by allowing electronic transmission of documents and by
reducing the number of required newspaper notices. Other changes
resulted from discussions between the Department and the Oregon
Attorney General’s Office, including changes in the process for
publishing newspaper notices and changes to the definitions of
“municipal water use” and “industrial water use.” This report
summarizes these proposed changes, which were unanimously
adopted by the Commission on January 27, 2012. The revised rules
took effect on February 1, 2012.

HB 2133: Electronic Submission and Transmission of
Documents

House Bill 2133 authorized the Department to adopt rules
allowing electronic transmission of documents. However, it pro-
hibited the Department from requiring either the electronic sub-
mission of documents to the Department or consent by a recipient
to the electronic receipt of documents from the Department. The
revised rules allow applicants to consent to the receipt of certain
correspondence from the Department via e-mail. Examples of
such documents include initial reviews and proposed final orders
regarding water right applications, draft proposed determinations
for water right transfer applications, and proposed final orders for
extension of time applications. However, the Department intends
to send all final orders by e-mail, when consent is given, as well
as by regular mail.

HB 2135: Reduction in Newspaper Notices

House Bill 2135 reduces the number of times the Department
is required to publish notice of certain actions in local news-
papers. Prior to HB 2135, the Department was required to publish
notice of such actions for at least three, and in some cases four,
weeks. HB 2135 reduced the number to two. Examples of such
actions include the submission of an application for allocation of
conserved water and the issuance of a preliminary determination
regarding an application for modification of a groundwater reg-
istration. This change will shorten the time required to take appli-
cations from submission to final order and will reduce the cost to
applicants, who are required to pay the cost of publication.

Changes to Process for Publishing Newspaper Notices

The existing rules regarding publication of newspaper notices
allow applicants to work directly with newspapers to publish no-
tices. Applicants then provide an affidavit of publication as evi-
dence that the notices were published. After discussions with the
Oregon Attorney General’s Office, the Department concluded that

the controlling statutes require that the Department, rather than the
applicant, arrange for publication. The revised rules require the
applicant to pay for publication in advance, including direct cost
of the notice and the Department’s indirect costs. The Department
must then arrange for publication. See Chs. 690-018, 690-380, &
690-382, http://www.wrd.state.or.us/OWRD/LAW/oar.shtml.

Changes to Definition of “Commercial Water Use” and
“Industrial Water Use”

According to the Department, the Oregon Attorney General’s
Office requested that changes be made to the definitions of “com-
mercial water use” and “industrial water use.” “Commercial water
use” is defined as the “use of water related to the production, sale
or delivery of goods, services or commodities by a public or pri-
vate entity. These uses include, but are not limited to, construc-
tion, operation and maintenance of commercial facilities.” Or.
Admin. R. 690-300-0010(6). The definition includes examples of
commercial facilities and water uses in such facilities. The Com-
mission adopted the Department’s proposal to add the following
sentence to the end of the definition: “Notwithstanding this defi-
nition, exempt commercial water use under Division 340 does not
include irrigation or landscape maintenance.” See Ch. 690-300A
(Revised 690-300-010), http://www.wrd.state.or.us/OWRD/LAW/
oar.shtml.

“Industrial water use” is defined as the “use of water asso-
ciated with the processing or manufacture of a product. These
uses include, but are not limited to, construction, operation and
maintenance of an industrial site, facilities and buildings and re-
lated uses.” Or. Admin. R. 690-300-0010(25). The definition in-
cludes examples of these uses. The Commission adopted the
Department’s proposal to add the following sentence to the end of
the definition: “Notwithstanding this definition, exempt industrial
water use under Division 340 does not include irrigation or lands-
cape maintenance.” See Revised 690-300-010.

The references to “exempt commercial water use” and “exempt
industrial water use” relate to a use of groundwater that does not
require a water right permit or water right certificate. The exemp-
tion provides that no such permit or certificate is required for the
use of groundwater for “[i]ndustrial or commercial water uses not
exceeding 5,000 gallons per day based on peak daily use.” Or.
Admin. R. 690-340-0010(1)(d). The existing definitions of munic-
ipal and industrial water use reasonably could be interpreted to
encompass water used for irrigation or landscape maintenance if
such use related to a commercial or industrial facility. Under
the revised definition, however, the use of water for irrigation or
landscape maintenance, even if related to a commercial or industrial
facility, would not fall under the exemption. See Revised 690-
300-010. Thus, this change limits the availability of the ground-
water exemption as it relates to commercial and industrial water
use.

TEXAS

(Emily Willms Rogers, Reporter)

TEXAS ADOPTS 2012  STATE WATER PLAN

On December 15, 2011, the Texas Water Development Board
(TWDB) adopted the 2012 State Water Plan (Plan). TWDB, 2012
State Water Plan, http://www.twdb.texas.gov. The Plan’s adoption
comes during Texas’s worst single-year drought in its history––a
drought that continues. The Plan is the third plan to be adopted by
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Texas since the Texas Legislature passed its comprehensive water
resource management and planning legislation in 1997, commonly
referred to as Senate Bill 1. See Act of June 2, 1997, 75th Leg.,
R.S., ch. 1010, 1997 Tex. Gen. Laws 3610. Under state law, every
five years the TWDB is to “prepare, develop, formulate, and adopt
a comprehensive state water plan that incorporates the [approved]
regional water plans. . . .” Tex. Water Code Ann. § 16.051. Using
a “bottom-up” approach, regional water planning groups, whose
members represent a variety of water groups and interests, develop
regional water plans that identify, among other things, sources of
water supply, water supply needs, and feasible water management
strategies. These regional plans are then presented for public com-
ment, and ultimately to the TWDB for approval. Id. § 16.053.
Upon approval, the TWDB incorporates the regional plans into
the state water plan. Id. § 16.051. Only water supply projects
identified in the state and regional water plans are eligible for
financial assistance from the TWDB and for new or amended
water rights from the Texas Commission on Environmental Quality
(TCEQ). Id. §§ 11.134(c), 16.053(j).

The message from the Plan is sobering––over the next 50 years
Texas’s population will increase by almost 22 million people, its
demand for water is expected to increase by 22%, and its existing
water supplies are expected to decrease by almost two million
acre-feet. Plan at 1-3. According to the Plan, “[Texas does] not
have enough existing water supplies today to meet the demand for
water during times of drought.” Id. at 4. Of the 16 regional water
planning groups, 12 groups state that they were unable to meet all
of the water supply needs for their planning area over the next 50
years. While there are unmet water supply needs in almost all of
the water user categories, irrigation represents the vast majority of
unmet needs across the 50-year planning period. Id. at 5.

The regional planning groups propose a wide variety of water
management strategies to address unmet water supply needs over
the planning period. Conservation for both municipal users and
irrigation users, as well as improvements in irrigation delivery
systems designed to conserve water, are identified water manage-
ment strategies for almost all of the regional water planning areas.
Twenty-six new reservoirs are identified as water management
strategies, including four new reservoirs to supply water to the
Dallas-Fort Worth Metroplex. Off-channel reservoirs are included
in the Plan, along with strategies to increase yields from existing
reservoirs, such as increases in conservation pools and reservoir
system operations. Reuse of treated wastewater, both direct and
indirect reuse, is another identified strategy to make greater use of
existing supplies. Sea water desalination is also proposed in sev-
eral coastal regions. In some areas of Texas, the water supply is
available to meet needs, but the conveyance systems are not. So,
included in the Plan are water management strategies to convey
and transport water. Id. at 31-127.

Along with surface water supply projects, the Plan identifies
groundwater as a major source to meet future needs. In addition
to new water wells, desalination is proposed to make greater use
of brackish groundwater. In many instances, groundwater and sur-
face water are proposed to be used in conjunction with each other

to make the water supply more drought resistant. In some parts of
Texas, where the aquifer formations are suitable, aquifer storage
and recovery facilities are identified as a water management strat-
egy. These facilities allow surface water to be pumped, treated,
and stored in an aquifer for use during times of drought. Other
water management strategies, such as weather modification and
control of water-consuming brush, are also found in the plan,
although these strategies may not add to the supply during a
drought. Id.

The cost to implement the Plan is high. It is expected to cost
$53 billion to design, construct, and implement the strategies
identified in the Plan. Id. at 211. This represents, however, only
a portion of the actual total cost needed to treat and deliver the
water, to collect and treat wastewater, and to implement flood
control measures, which is estimated at $231 billion. Id. Water
supply strategies directed to meet municipal needs account for the
largest portion of the cost of the Plan. Id. at 213. It is not sur-
prising that the regional planning areas covering the major metro-
politan areas of Texas (Dallas-Fort Worth Metroplex, Houston,
and San Antonio) have the highest estimated capital costs to im-
plement their respective regional plans. Id. According to the Plan,
“The costs associated with these three planning areas account for
approximately 77 percent of the total capital costs in [the Plan].”
Id. These metropolitan areas are expected to contain 62% of the
state’s population by 2060. Id.

Funding the Plan remains an issue. Over the past several leg-
islative sessions, the Texas Legislature has appropriated over $1.47
billion in bonds to finance water projects identified in previous
state water plans. Id. at 216. The Texas Legislature in 2011 au-
thorized additional funding to finance approximately $100 million
in Plan projects. Id. at 217.

In addition to identifying and adopting water management
strategies, the TWDB asks, through the Plan, that the Texas Leg-
islature consider six issues to help facilitate the implementation of
the Plan going forward. Those include (1) designating three addi-
tional sites as unique reservoir sites and nine rivers and streams as
having unique ecological value, (2) providing a mechanism to
acquire feasible reservoir sites, (3) eliminating unreasonable re-
strictions on voluntary transfers of surface water between basins,
(4) removing the TW DB from the petition process regarding
the reasonableness of the desired future conditions of aquifers,
(5) mandating that retail public utilities conduct annual water loss
audits, and (6) financing the state water plan. Id. at 7-8.

With much of Texas possibly facing a new worst drought of
record, the implementation of the Plan is an important tool to plan
for and manage the state’s water supplies. Failure to address the
water needs of the state could result in billions of dollars in lost
jobs and income. Id. at 6. In the words of TWDB Chairman
Edward G. Vaughan, “As the state continues to experience rapid
growth and declining water supplies, implementation of the plan
is crucial to ensure public health, safety, and welfare and eco-
nomic development in the state.” Id. at iii.
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COMPLIANCE ORDERS 
(continued from page 1) 

Sacketts’ property constituted jurisdictional wetland, i.e., nav-
igable waters, and a CWA § 404 permit was required to fill the 
property. The compliance order required the Sacketts to restore 
the property to its original condition in accordance with an 
EPA-created restoration work plan. 132 S. Ct. at 1369–71. 
 The Sacketts, believing their property not to be jurisdic-
tional wetlands, requested a hearing before EPA, but that re-
quest was denied. Accordingly, the Sacketts filed suit in the 
U.S. District Court for the District of Idaho seeking declaratory 
and injunctive relief under the APA and contending that EPA’s 
issuance of the compliance order was a violation of their due 
process rights. The district court dismissed the case for lack of 
subject matter jurisdiction, concluding that the CWA precludes 
pre-enforcement review of a compliance order before EPA 
attempts to enforce the order in federal court. The Ninth Circuit 
affirmed. Id. at 1371. 
 The Sacketts appealed the Ninth Circuit’s decision to the 
U.S. Supreme Court. On review, the Court was confronted with 
three issues: (1) whether the compliance order was final agency 
action reviewable under the APA; (2) if so, whether the CWA 
precludes pre-enforcement review under the APA; and (3) 
whether the CWA violates due process by precluding pre-
enforcement review (an issue ultimately obviated by the res-
olution of the preceding issue). 
The Compliance Order Constitutes Final Agency Action 
 The Court determined that the administrative compliance 
order constitutes final agency action primarily for the following 
reasons: (1) the order imposes legal obligations on the Sacketts, 
(2) legal consequences flow from the order, and (3) the issu-
ance of the order marked the “consummation” of the agency’s 
decision-making process. 132 S. Ct. at 1371–72. For example, 
the Court noted that the order requires the Sacketts to restore 
their property under an EPA-approved restoration plan, exposes 
the Sacketts to substantial penalties for noncompliance, and 
severely limits their ability to obtain a section 404 permit for 
their property in the future. Furthermore, the Sacketts were not 
entitled to any further agency review of the findings and con-
clusions of the compliance order, other than the possibility of 
informal discussions with EPA regarding the terms and re-
quirements of the order, which the Court found inadequate to 
convert the order into nonfinal agency action. Id. at 1372. 
The CWA Does Not Preclude Pre-Enforcement Review 
 The Court noted that, on its face, the CWA does not 
expressly preclude pre-enforcement judicial review under the 
APA, and the APA does create a presumption favoring judicial 
review of agency action. The Court recognized, however, that 
this presumption may be overcome where the statutory scheme 
as a whole implies that judicial review is precluded. Indeed, 
EPA argued that the CWA as a whole implicitly bars pre-
enforcement review of administrative compliance orders. Id. at 
1372–73. 
 First, EPA argued that because the CWA’s enforcement 
provisions give EPA a choice between a judicial proceeding 
and an administrative action, allowing judicial review of the 
latter would necessarily undermine the CWA’s enforcement 
mechanisms. The Court, however, rejected this argument, not-

ing that it rests on the “question-begging premise that the 
relevant difference between a compliance order and an en-
forcement proceeding is that only the latter is subject to judicial 
review.” Id. at 1373. In the Court’s opinion, compliance orders 
are useful for reasons other than insulation from judicial re-
view, e.g., as a means to put recipients on notice of potential 
violations and obtain quick resolution via voluntary com-
pliance, and the CWA does not guarantee EPA that issuing a 
compliance order will always be the most effective choice. Id. 
 EPA also argued that compliance orders are not self-
executing and must be enforced by EPA in district court, which 
suggests that Congress viewed a compliance order as “a step in 
the deliberative process, … rather than as a coercive sanction 
that itself must be subject to judicial review.” Id. (quoting Brief 
for the Respondents, 2011 WL 5908950 (Nov. 23, 2011)). The 
Court rejected this argument as well, concluding that the APA’s 
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provision for judicial review extends to all final agency actions, 
not only those that impose a self-executing sanction. 
 Finally, EPA warned the Court that it would be less likely 
to use compliance orders if they are subject to judicial review. 
The Court accepted that premise, but noted that “it will be true 
for all agency actions subject to judicial review” and “[t]he 
APA’s presumption of judicial review is a repudiation of the 
principle that efficiency of regulation conquers all.” Id. at 1374. 
According to the Court, “there is no reason to think that the 
Clean Water Act was uniquely designed to enable the strong-
arming of regulated parties into ‘voluntary compliance’ without 
the opportunity for judicial review—even judicial review of the 
question whether the regulated party is within the EPA’s juris-
diction.” Id. 
Concurring Opinions 
 Justice Ginsburg issued a concurring opinion, noting that 
the Court’s decision was limited to the finding that the Sacketts 
have an APA claim to challenge the jurisdictional basis for the 
EPA’s compliance order, but the issue whether the Sacketts 
may also challenge the terms and conditions of the compliance 
order at the pre-enforcement stage was a question not reached 
by the Court’s decision. Justice Alito also filed a concurring 
opinion noting that, although the Court’s decision provided the 
Sacketts a basis to challenge EPA’s jurisdictional determi-
nation, such relief is modest considering the continuing un-
certain scope of navigable waters. According to Justice Alito, 
“Real relief requires Congress to do what it should have done 
in the first place: provide a reasonably clear rule regarding the 
reach of the Clean Water Act.” Id. at 1376. 
Conclusion 
 The ultimate effect of the Court’s decision on EPA’s use 
of administrative compliance orders under the CWA and other 
environmental statutes is unclear. Administrative compliance 
orders issued under the CWA will certainly be subject to chal-
lenge under the APA, but that will not necessarily limit their 
use by EPA. Instead, EPA, knowing that such orders will be 
subject to deferential APA review on the record, may continue 
their use, albeit only after developing a strong jurisdictional 
record. In some cases, EPA may be more likely to issue notices 
of violation (NOV) instead of compliance orders. While NOVs 
will not be subject to judicial review under Sackett, they also 
do not include the potential for immediate fines. 
 Furthermore, because the Court ruled that the CWA does 
not bar pre-enforcement review of compliance orders, it did not 
reach the due process issue. Thus, the effect of the Court’s 
decision on EPA’s use of administrative orders under other 
statutes may be limited. Indeed, the decision will likely have no 
bearing on statutes that explicitly bar pre-enforcement review, 
e.g., CERCLA. However, for other statutes with judicial review 
provisions similar to those found in the CWA, the Sackett de-
cision may have some bearing on whether such other statutes 
similarly permit pre-enforcement review of administrative orders. 
 

 Editor’s Note: This report is largely derived from Randy 
Dann’s report of the same title published in Vol. XXIX, No. 2 
(2012) of the Mineral Law Newsletter. 
 

GROUNDWATER IN PLACE 
(continued from page 1) 
 
 In a timely filed application on or before December 30, 
1996, Day requested a permit to pump 700 acre-feet of ground-
water annually for irrigation based on a statement made by the 
prior owners that they irrigated about 300 acres of Coastal 
Bermuda grass from the well during the 1983 and 1984 drought. 
In December 1997, after an initial review of the application, the 
EAA issued a preliminary finding to Day that his application 
“ ‘provide[d] sufficient convincing evidence to substantiate’ the 
irrigation of 300 acres in 1983-1984 . . . .” Id. The EAA, in 
1999, also approved Day’s request to drill a replacement well 
at a cost of $95,000. However, in November 2000, the EAA 
informed Day that his application would be denied because 
water from the well was not placed to a beneficial use during 
the historical period. Id. 
 Day protested the EAA’s decision, and in deposition testi-
mony, the former owner of Day’s property testified that only 
150 acres had been irrigated, and only seven of those acres had 
been irrigated directly from the well. The remaining acres had 
been irrigated from the 50-acre lake. After the hearing on the 
merits, the administrative law judge found that (1) “water from 
the lake, including the well water that flowed into it, was state 
surface water” and could not be used as support for the land-
owner’s historical use of the groundwater, and (2) “the recre-
ational use of the lake was not a beneficial use” under the EAA 
Act. Id. Therefore, based on the two acre-feet per acre irrigated 
minimum provided in the EAA Act, the judge found that Day 
was entitled to a permit for a total of 14 acre-feet of ground-
water per year. Id. 
 Day appealed the EAA decision and also sued for a taking 
under the Texas Constitution. The trial court held for Day on 
the question about whether the groundwater that flowed to the 
lake became surface water, and granted summary judgment for 
the EAA on the takings claim. The court of appeals reversed 
the trial court and held the groundwater became surface water 
when it flowed to the lake. See Edwards Aquifer Authority v. 
Day, 274 S.W.3d 742 (Tex. App.—San Antonio 2008). On the 
taking issue, the court held that landowners have some owner-
ship rights in the groundwater beneath their property that are 
entitled to constitutional protections, and that Day’s taking 
claim should not have been dismissed. All parties petitioned for 
review to the Texas Supreme Court. 2012 WL 592729, at *3. 
 The three issues before the court were whether: (1) the 
EAA erred in limiting the landowner’s permit to 14 acre-feet 
under the EAA Act regulations, (2) the landowner has a vested 
right in the groundwater in place beneath his land that is con-
stitutionally protected from a taking by a governmental entity 
without just compensation, and (3) the EAA’s denial of a 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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permit to the landowner for the amount of water requested by 
the landowner constituted a taking. The question about whether 
a landowner has a vested right to groundwater in place was a 
hotly contested issue with amici curiae lining up for and against 
the EAA on this issue. Notably, proponents of the EAA’s po-
sition included the Environmental Defense Fund, Inc.; the City 
of San Antonio; and the Texas Alliance of Groundwater Dis-
tricts. Opponents of the EAA position included the Canadian 
River Municipal Water Authority; the Cities of Amarillo and El 
Paso; Mesa Water, L.P.; the Texas Farm Bureau; and the Texas 
Cattle Feeders Association. Id. at *3 n.27. 
 With respect to the issue regarding the nature of the water 
in the lake, the court agreed with the EAA that the water from 
the well lost its character as groundwater when it entered the 
lake, and thus became surface water. Id. at *4. Relying on the 
definition of “state water” in Tex. Water Code Ann. § 11.021, 
which provides that water of “every flowing river, natural 
stream, and lake . . . in the state is the property of the state,” the 
court held that there was substantial evidence supporting the 
EAA’s finding that the water in the lake was state water, and 
thus irrigation from the lake could not be used to support Day’s 
requested groundwater withdrawal amount. 2012 WL 592729, 
at *4. 
 The court found in favor of Day on the issue of vested 
rights, holding that the landowner owns the groundwater in place 
under his land as a vested right, and this right is constitutionally 
protected from a governmental taking, whether actual or reg-
ulatory. Id. at *11. Interestingly, the court indicated that it had 
never before ruled on the issue of ownership in place, stating 
that its rulings in prior decisions, beginning with Houston & 
Texas Central Railway Co. v. East, 81 S.W. 279 (Tex. 1904), 
neither recognized nor precluded ownership in place. 2012 WL 
592729, at *6. In reaching its decision on ownership in place, 
the court looked in part to section 36.002(a) of the Texas Water 
Code, which states that the landowner owns the groundwater 
under his land as real property. 2012 WL 592729, at *11. The 
court also considered, and rejected, the argument that ground-
water is fundamentally different from oil and gas in nature, use, 
and value and that the uncertainties involved in determining 
ownership to any amount of water precluded constitutional 
compensation for a taking. Id. at *8–11. The court held that 
“Groundwater rights are property rights subject to constitu-
tional protection, whatever difficulties may lie in determining 
adequate compensation for a taking.” Id. at *11. 
 The court considered whether the EAA’s regulatory scheme 
resulted in a taking of Day’s property rights, found that there 
were insufficient facts to make a determination, and remanded 
the case for further proceedings. The court affirmed the au-
thority of the EAA and groundwater conservation districts to 
regulate groundwater production, but recognized that regula-
tions that imposed too severe a burden on private property 
rights could constitute a taking. Id. at *16. The court discussed 
the three factors enunciated by the U.S. Supreme Court in the 
Penn Central case in determining whether a regulatory taking 
had occurred: (1) the economic impact of the regulation on the 
claimant, (2) the extent to which the regulation has interfered 
with distinct investment-backed expectations, and (3) the char-
acter of the governmental action. Id. at *16–17 (citing Penn 
Central Transportation Co. v. City of New York, 438 U.S. 104 
(1978)). The court clearly indicated that the EAA Act raised 

constitutional concerns, and that simply preserving a land-
owner’s right to produce water for domestic and livestock use 
will not protect the regulatory scheme from a takings claim. 
The court stated that “a landowner cannot be deprived of all 
beneficial use of the groundwater below his property merely 
because he did not use it during an historical period and supply 
is limited.” Id. at *19. 
 If the history of takings claims based on zoning and other 
land use regulations is any guide, the Day decision will gen-
erate a significant amount of takings litigation. Many of these 
takings claims will have little merit, but will be raised by the 
claimant in order to exact concessions from the regulatory 
agency or city when it is possible to do so. In the event valid 
claims are made against the regulations of groundwater con-
servation districts, these political subdivisions will have the 
ability to modify their regulations, and so minimize loss. The 
EAA, on the other hand, will have less ability to mitigate its 
losses, because its regulations are based on statutory require-
ments, which the EAA is unable to change without legislative 
action. 

FEDERAL WATER QUALITY 
(Matt Bingham, Reporter)

 
 
DISTRICT COURT REJECTS EPA’S “POST-PERMIT VETO” OF 
MINE’S SECTION 404 PERMIT 
 On March 23, 2012, the U.S. District Court for the District 
of Columbia granted plaintiff mining company’s motion for 
summary judgment in Mingo Logan Coal Co. v. EPA, No. 
10-0541 (ABJ), 2012 WL 975880 (D.D.C. Mar. 23, 2012), 
holding that the Environmental Protection Agency (EPA) does 
not have authority under the Clean Water Act (CWA), 33 U.S.C. 
§§ 1251–1387, to effectively invalidate a section 404 permit 
that has already been issued by the U.S. Army Corps of Engi-
neers (Corps). Although EPA had never previously attempted 
the move, Mingo Logan makes it clear that EPA cannot use its 
“veto” authority under section 404(c) of the CWA after a 
permit has been issued by the Corps and provides general 
support for the finality of CWA permits. Had this case gone the 
other way—or if it is overturned on appeal—EPA would have 
the ability to essentially revoke a final section 404 permit at 
any time. 
 Mingo Logan involved a coal mining company in West 
Virginia that sought a section 404 permit in order to discharge 
fill material from one of its mountaintop coal mines into near-
by streams, creating valley fills. Mingo Logan Coal Company 
(Mingo Logan) initially obtained coverage under Nationwide 
Permit 21 but, after the U.S. District Court for the Southern 
District of West Virginia enjoined the authorization, the Corps 
withdrew coverage. 2012 WL 975880, at *2 (see Bragg v. 
Robertson, 54 F. Supp. 2d 635 (S.D. W. Va. 1999)). The com-
pany subsequently applied for an individual section 404 permit, 
which the Corps issued on January 22, 2007, after the prep-
aration of an Environmental Impact Statement (EIS) as re-
quired by the National Environmental Policy Act (NEPA). 
EPA participated in each step of the NEPA process and, at the 
time of permit issuance, appeared acquiescent to the EIS and 
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the mine’s permit. The final permit was valid for approximately 
25 years and said “nothing about the EPA’s authority to with-
draw the specification of a discharge site or to modify or 
revoke the permit.” Id. at *3. The entire process took nearly 10 
years to complete. 
 On September 3, 2009, EPA sent a letter to the Corps 
requesting that the Corps “suspend, revoke, or modify” the 
mine’s permit in light of new information indicating that the 
permit did not adequately address downstream water quality 
impacts from the discharge. Id. at *4. The Corps disagreed with 
that conclusion and rejected EPA’s request. Approximately six 
months later, EPA initiated an administrative process to with-
draw its specification of roughly 88% of the discharge area 
authorized by the permit as disposal sites. It finished this pro-
cess in January 2011 with the issuance of a Final Determi-
nation. See 76 Fed. Reg. 3126 (Jan. 19, 2011). 
 Mingo Logan challenged EPA’s action by filing a com-
plaint against EPA in federal court on February 28, 2011. The 
complaint alleged 14 counts under the Administrative Proce-
dure Act (APA), but the court reached only the first one, 
regarding the legality of EPA’s post-permit veto. Both parties 
moved for summary judgment. Judge Amy Berman Jackson 
agreed with the company on every issue she addressed: 

EPA exceeded its authority under section 404(c) of the 
Clean Water Act when it attempted to invalidate an 
existing permit by withdrawing the specification of 
certain areas as disposal sites after a permit had been 
issued by the Corps under section 404(a). Based upon 
a consideration of the provision in question, the lan-
guage and structure of the entire statutory scheme, and 
the legislative history, the Court concludes that the 
statute does not give EPA the power to render a permit 
invalid once it has been issued by the Corps. EPA’s 
view of its authority is inconsistent with clear provi-
sions in the statute, which deem compliance with a 
permit to be compliance with the Act, and with the 
legislative history of section 404. 

2012 WL 975880, at *1. The court granted Mingo Logan’s 
motion for summary judgment and denied the EPA’s motion. 
 The coal industry and business leaders in general greeted 
the Mingo Logan decision with enthusiasm. Granting EPA the 
authority to veto section 404 permits that were properly issued 
by the Corps would undoubtedly introduce an element of 
uncertainty to permitted operations that could chill additional 
investment. However, EPA has already filed its notice of ap-
peal and the fight is far from over. Fortunately, the situation 
presented in Mingo Logan is unlikely to arise frequently in the 
future because, in this reporter’s opinion, it was a direct result 
of the 2008 presidential election. Specifically, when EPA ac-
quiesced to Mingo Logan’s permit in 2007, it was under the 
direction of President George W. Bush. By the time EPA 
initiated its “review” of the permit in September 2009, Pres-
ident Barack Obama was in office. This raises the issue of 
whether EPA changed its position as a result of the change in 
administrations. If the Obama Administration EPA had been in 
place prior to the Corps issuance of the permit, it would have 
undoubtedly been able to exercise its authority under section 
404(c) and likely would have stopped the Corps from issuing 
the permit. In light of this observation, the practical issue in 

Mingo Logan may be whether a new administration should be 
able to revisit and undo the permitting actions of the prior 
administration. 
 

CALIFORNIA 
(Ronald B. Robie, Reporter)

 
 
BUREAU OF RECLAMATION INTERPRETATION OF CVPIA 
AFFIRMED 
 In San Luis & Delta-Mendota Water Authority v. United 
States, 672 F.3d 676 (9th Cir. 2012), the Ninth Circuit Court 
of Appeals upheld the U.S. Department of the Interior, Bu-
reau of Reclamation’s (Bureau) interpretation of the Central 
Valley Project Improvement Act (CVPIA), Pub. L. No. 102-575, 
§§ 3401–3412, 106 Stat. 4600 (1992), regarding how to allo-
cate releases from Central Valley Project (CVP) reservoirs. The 
case only involved 9,000 acre-feet of water released in June 
2004, but the critical issue was whether the releases were to be 
charged against water reserved for environmental purposes of 
the CVPIA or charged against the water contracted for by CVP 
contractors. This issue is not unique to this litigation. 
 The CVPIA, enacted in 1992, dedicated 800,000 acre-feet 
per year of CVP yield for “mitigation, protection, and resto-
ration of fish and wildlife” as project purposes on par with 
irrigation purposes. 672 F.3d at 683. CVPIA § 3406(b)(2) pro-
vides, inter alia, that this water be used for the primary purpose 
of implementing the fish, wildlife, and habitat restoration pur-
poses and measures of the CVPIA and to help meet obligations 
imposed on the CVP under state or federal law, including the 
Endangered Species Act (ESA). 672 F.3d at 685. The 9,000 
acre-feet were designated by the Bureau as necessary to: (1) meet 
outflow requirements for the Sacramento–San Joaquin Delta 
imposed on the Bureau by the State Water Resources Control 
Board (Board), and (2) meet ESA requirements. 
 The Ninth Circuit affirmed the trial court’s grant of sum-
mary judgment to the government. It agreed with the Bureau’s 
interpretation of the CVPIA: that flows used to meet state water 
quality requirements or ESA requirements had to be counted 
against the 800,000 acre-feet when they “predominantly” con-
tributed to one of the primary purposes of the CVPIA. Id. at 
714. The appellate court held: 

The distinction in the statute itself between the pri-
mary restorative purpose (on the one hand) and those 
of water protection and meeting other legal obliga-
tions such as ESA (on the other) clearly demonstrates 
that an action taken to meet water quality criteria and/or 
ESA requirements does not, by itself, fall within the 
category of a [section 3406] (b)(2) primary purpose. 

Id. at 706-07. In other words, the irrigation beneficiaries must 
bear the burden of these flows to meet ongoing legal require-
ments that are determined to be secondary purposes of the 
CVPIA. 
 A dissent by Judge Milan D. Smith, Jr., disagreed (except 
as to the plaintiffs’ standing) with the majority characterization. 
Judge Smith wrote that the decision “will inevitably lead to an 
evisceration of the politically delicate, negotiated limits on cer-
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tain water uses clearly envisioned by the Congress when it 
enacted the CVPIA.” Id. at 715. 
 Although the amount of water involved in this case was 
small, the potential impact of the decision is that the Bureau 
has considerable discretion in accounting for releases attributed 
to the CVPIA. 

STATE CASES DEAL WITH GROUNDWATER ISSUES: 
UNDERGROUND STORAGE SPACE AND STANDING TO RAISE 
OVERDRAFT ISSUES 
 In 2003, in Central and West Basin Water Replenishment 
District v. Southern California Water Co., 135 Cal. Rptr. 2d 
486 (Cal. Ct. App. 2d Dist. 2003), the Court of Appeal for the 
Second District in Los Angeles held for the first time that the 
right to use storage space in a groundwater basin was not 
linked to the overlying water pumpers’ right to pump from the 
basin. Rather, the unused storage space was a public resource 
and an overlying water replenishment district was authorized to 
manage the storage space. Significantly, in fashioning this new 
rule, the appellate court applied the reasonable use provisions 
of the California Constitution, art. X, § 2, to groundwater. The 
court, however, rejected the allocation proposed in the case as 
inconsistent with the constitutional provision. 
 Now nearly a decade later, two cases deal with application 
of this principle. In the first case, Water Replenishment District 
of Southern California v. City of Cerritos, 135 Cal. Rptr. 3d 
895 (Cal. Ct. App. 2d Dist. 2012), the court was considering 
further actions in the 2003 case just described. The current case 
concerned amendment of the 1965 judgment adjudicating the 
Central Basin. The issues in this case were two. First, can the 
court consider transfers of stored water by contract between 
two different basins without water actually being imported, in 
other words, by exchange? Second, may the court appoint one 
of the parties to the adjudication as watermaster to supervise 
the operation of the basin? The court answered both proposi-
tions in the affirmative. As to the transfer, the appellate court 
held that the only limit on a transfer would be application of the 
provisions of the constitution. As to the watermaster appoint-
ment, the court found no law preventing such an appointment 
as long as the court safeguards against any conflict of interest. 
The State Department of Water Resources had previously served 
as watermaster. 
 In the second storage space case, Hillside Memorial Park 
and Mortuary v. Golden State Water Co., 131 Cal. Rptr. 3d 146 
(Cal. Ct. App. 2d Dist. 2011) (review granted, review denied 
and now ordered republished), the issue was whether a 1961 
judgment in an adjudication of the West Coast Groundwater 
Basin (West Basin), which imposed a physical solution, could 
be reopened to permit the court to allocate unused storage 
space for storage of water imported into the basin. The 1961 
judgment did not address the issue of using storage space. The 
trial court in the current litigation held that the prior judgment 
could not be amended. The appellate court disagreed. 
 In addition to permitting reopening the judgment, the ap-
pellate court went further to hold that if the parties could not 
agree how to proceed, the trial court “had a duty to admit 
evidence, and if necessary, suggest a physical solution for use 
of dewatered acreage.” 131 Cal. Rptr. 3d at 149. The amount of 
storage space proposed to be used was significant—120,000 

acre-feet out of 300,000 acre-feet available. This second holding 
was compelled by the constitutional requirement that 

the water resources of the State be put to beneficial 
use to the fullest extent of which they are capable, and 
that the waste or unreasonable use or unreasonable 
method of use of water be prevented, and that the con-
servation of such waters is to be exercised with a view 
to the reasonable and beneficial use thereof in the 
interest of the people and for the public welfare. 

Id. at 150 (quoting Cal. Const., art. X, § 2). The appellate court 
also based its ruling on the fact that the court in the 1961 
judgment retained jurisdiction (a common provision of ground-
water adjudication judgments). 
 The appellate court further held that where a physical 
solution is in place, an environmental impact report under the 
California Environmental Quality Act (CEQA), Cal. Pub. Res. 
Code §§ 21000–21189.3, is not required. 131 Cal. Rptr. 3d at 
158–59. This holding was based on the fact that in a conflict 
between the two, the statutory provision of CEQA had to give 
way to the constitutional provision of article X, section 2, of 
the California Constitution. The court ordered a hearing on the 
issues raised by amendment of the judgment. Recognizing that 
a physical solution is an equitable procedure, the court said 
compliance with CEQA as to future projects not in conflict 
with the physical solution was possible. Id. at 159. 
 In Consolidated Irrigation District v. City of Selma, 138 
Cal. Rptr. 3d 428 (Cal. Ct. App. 5th Dist. 2012), an irrigation 
district participated in a proceeding under CEQA in which 
the defendant city considered approval of a new subdivision. 
The district claimed the groundwater basin underlying the proj-
ect had a significant overdraft and the project would cause 
increased overdraft and environmental damage. Although the 
district delivers surface water supplies, it also has programs to 
recharge the underground basin. The appellate court concluded 
the irrigation district had a sufficient “beneficial interest” to 
have standing to seek a petition for writ of mandate to enforce 
CEQA. 

COLORADO 
(William A. Paddock, Reporter)

 
 
COLORADO LEGISLATURE ENACTS SEVERAL 
PRAGMATIC “TWEAKS” OF EXISTING LEGAL REGIME; 
SUPREME COURT ADDRESSES ISSUE PRECLUSION AND 
ABANDONMENT; POSSIBLE INITIATIVES CONCERNING STATE 
WATERS LOOM ON THE HORIZON 

Colorado General Assembly Authorizes Studies of Water 
Rights Administration in the South Platte Basin: House Bill 
12-1278 
 Since the drought of 2002, Colorado’s South Platte River 
Basin has become the poster child for the perils of strict ad-
ministration of the priority system for both surface and ground-
water rights. As a result of the Colorado Supreme Court’s 
decision in Simpson v. Bijou Irrigation Co., 69 P.3d 50 (Colo. 
2003), see Vol. XXXVI, No. 2 (2003) of this Newsletter, and 
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the General Assembly’s enactment of Colo. Rev. Stat. § 37-92-
308, junior groundwater appropriators can only operate their 
wells pursuant either to a decreed plan for augmentation that 
replaces out-of-priority depletions to the surface streams or a 
temporary substitute water supply plan approved by the State 
Engineer. As a consequence, numerous wells in the South Platte 
Basin have been totally curtailed or partially curtailed for lack 
of a reliable augmentation supply. Since that time, areas of high 
water tables have developed in the lower South Platte River 
Basin, attributed by some to the reduction in well pumping. 
 The hardship imposed by strict priority administration, 
combined with the rise of groundwater levels, prompted the 
Colorado General Assembly to adopt House Bill 12-1278, 2012 
Gen. Assemb., Reg. Sess. (Colo. 2012) (HB 12-1278), a bill 
amending Colo. Rev. Stat. § 37-60-115 to authorize a study of 
the South Platte River alluvial aquifer. The purpose of this bill 
is to evaluate whether current laws and rules that govern the 
water administration in the South Platte Basin achieve the dual 
goals of protecting senior surface water rights and maximizing 
the beneficial use of both surface and groundwater within the 
basin. It provides roughly $900,000 for the Colorado Water 
Institute to conduct a detailed study of the hydrology and water 
use in the South Platte River Basin, focusing on the current and 
historical use of surface water and groundwater; the number of 
alluvial wells that are currently fully or partially curtailed; the 
number and size of operating plans for augmentation; the im-
pact of well pumping on surface streams; the relationship be-
tween high groundwater levels and non-beneficial consumptive 
use by phreatophytes; and other matters. The goals of the study 
are to determine “whether additional usage of the alluvial aqui-
fers could be permitted in a manner consistent with protecting 
senior surface water rights,” and “[w]hether, and to what extent, 
the use of water in the basin could be improved or maximized 
by affording the state engineer additional authority to admin-
ister water rights while ensuring the protection of senior sur-
face water rights.” HB 12-1278 at 4–5. 
 This bill signals the General Assembly’s interest in ex-
ploring alternatives to strict priority administration to maximize 
the use of groundwater while protecting senior surface water 
rights. This is consistent with the General Assembly’s basin-
specific approach to groundwater regulation, and may restore 
some flexibility in the South Platte River Basin, a commodity 
in short supply since 2002.  
Colorado General Assembly Acts to Simplify Certain 
Changes in Surface Points of Diversion: Senate Bill 12-097, 
Amending Colo. Rev. Stat. § 37-92-305 
 A change of water rights in Colorado, including a change 
in point of diversion, typically results in a requantification of 
the changed water right by limiting its future use to its his-
torical use. A prime example of this was the Colorado Supreme 
Court’s decision in Burlington Ditch Reservoir and Land Co. v. 
Metro Wastewater Reclamation District, 256 P.3d 645 (Colo. 
2011). See Vol. XLIV, No. 2 (2011) of this Newsletter. In that 
case the Burlington Ditch, Reservoir and Land Company (Bur-
lington) constructed a new diversion dam, improved its head-
gates, and installed a 900-foot-long concrete approach channel 
that was separate from and parallel to the South Platte River, all 
of which diverted water into the headgate of the Burlington 
Ditch. The trial court concluded that this structure effected a 
change in point of diversion that mandated requantification of 

the water right of Burlington. Colorado law has also long 
recognized the right of water users to extend their headgates 
upstream if the stream channel has become eroded or turned 
aside such that water is no longer physically available for di-
version at the decreed point of diversion. Colo. Rev. Stat. § 37-
86-111. The exercise of this statutory right is subject to the 
peril of requantification of the water right for the simple reason 
of need to maintain physical supply to a ditch when the stream 
changes course. 
 In apparent recognition of the potential hardships involved 
in such circumstances, the General Assembly adopted Senate 
Bill 12-097, 2012 Gen. Assemb., Reg. Sess. (Colo. 2012), which 
creates an exception to the requantification rule for simple 
changes in points of surface diversion. The bill defines this to 
mean a change in point of diversion from a decreed surface 
diversion to a new point of surface diversion (not including any 
other type of change of water rights) where there is no inter-
vening surface diversion or point of inflow between the new 
point of diversion and the former point of diversion. If the 
application meets the statutory standards, then there is a rebut-
table presumption that a change in point of diversion will not 
cause an enlargement of historical use, the decree cannot re-
quantify water rights for which the point of diversion is being 
changed, and the applicant does not have to make any of the 
“can and will” showings required by § 37-92-305(9)(b) and 
related caselaw. This legislation makes it possible to cure minor 
errors in ditch locations resulting from improper construction 
or to make changes in headgate locations that do not adversely 
affect other water rights without risking requantification of the 
water right. 
Colorado Supreme Court Determines That Issue Preclusion 
Does Not Bar Declaratory Judgment Action 
 La Jara Creek is a tributary of the Rio Grande lying south 
and west of the city of Alamosa. La Jara Creek has a small 
drainage with limited flows augmented by the flow from drains 
constructed in the 1920s. Because of the limited water supply 
in La Jara Creek, in times of drought spasms of litigation erupt 
among the water right owners over who is entitled to the “na-
tive water” and the “drain water” flowing in La Jara Creek.  
 Reynolds v. Cotten, 274 P.3d 540 (Colo. 2012), the most 
recent installment of this litigation, is a declaratory judgment 
action in which the plaintiffs sought a declaration that their ap-
propriative rights to La Jara Creek water were not limited to 
drain water, but also included native flows. Without addressing 
the merits of the claim, the water court granted summary judg-
ment in favor of the State and Division Engineers, and other 
defendants, on the ground that substantially the same issue had 
already been litigated and decided against the plaintiffs in a 
prior declaratory judgment action involving the same parties or 
their predecessors, Colorado v. Reed, No. W-3894 (Colo. Dist. 
Ct., Water Div. 3, 1982). The water court concluded that all of 
the water rights of the parties had been at issue and finally de-
termined in that prior litigation, including a resolution against 
the current plaintiff ditch owners’ claim of entitlement to the 
“non-drain native La Jara Creek water.” 274 P.3d at 542. On 
appeal, the Colorado Supreme Court concluded that the plain-
tiffs’ entitlement to “non-drain native La Jara Creek water” was 
not determined in the prior litigation, either expressly or by 
necessary implication, and therefore reversed the summary 
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judgment order and remanded the case to the water court for 
further proceedings. 
 The water court’s summary judgment was based on the 
interpretation of the decree entered in Reed, a declaratory 
judgment action brought by the State and Division Engineers 
concerning a 1952 subordination agreement among water rights 
on La Jara Creek. Based on its review of the history of the 
litigation on La Jara Creek, the water court concluded that the 
decree in Reed determined that the plaintiffs were not entitled 
to satisfy their appropriative rights in La Jara Creek with “non-
drain native water.” The water court relied upon the calculation 
in the decree in Reed of the historical use by certain ditches and 
the decree’s order limiting their future use to an amount of 
water not exceeding their historical use. The water court con-
cluded that the historical use evaluation in Reed required the 
court to evaluate all of the water rights used on the lands of all 
of the parties. The water court therefore inferred that the omis-
sion of any specific acknowledgment in the Reed declaratory 
judgment action of non-drain native water having been used by 
certain ditches meant that the plaintiffs’ appropriative rights in 
La Jara Creek were intentionally limited to drain water. Id. at 
546. 
 The supreme court disagreed with this reasoning. It con-
cluded that the central dispute among the parties in Reed 
concerned relative priorities to water from the drain or claims 
for damages resulting from infringement on senior water rights. 
The court acknowledged that the reason for the Reed court’s 
decision to limit certain ditches to their historical usage was 
not entirely clear, but it concluded that it was best explained by 
the Division Engineer’s obligation to administer the subor-
dination agreement concerning drain water at issue in that case. 
Id. The court reasoned that the matter determined in the Reed 
judgment—the amount of water from the drain that certain 
ditches held as senior to other ditches—could be explained 
without necessarily implying a determination that the plaintiffs’ 
appropriative rights to La Jara Creek native water were extin-
guished. It therefore concluded that the plaintiffs’ entitlement 
to “non-drain native La Jara Creek water” was not determined 
in the prior litigation, either expressly or by necessary impli-
cation, and reversed the summary judgment. Id. at 547. 
Failure to Prove Historical Use Does Not, Ipso Facto, 
Justify Abandonment of a Water Right 
 Every 10 years the Division Engineers must prepare an 
abandonment list tabulating the water rights in their respective 
water divisions that they determine have been abandoned in 
whole or in part. A statutory presumption of abandonment 
arises from the failure for a period of 10 or more years to apply 
to beneficial use water available under a water right when 
needed by the person entitled to use the same. The presumption 
may be waived by the Division Engineer or the State Engineer 
if special circumstances negate an intent to abandon. Colo. 
Rev. Stat. § 37-92-402(11). When confirmed by decree of the 
water court, the water rights on the abandonment list are ter-
minated. Id. § 37-92-402(8). 
 The 2000 abandonment list for Water Division No. 2 listed 
1.04 cfs decreed to the Mexican Ditch as a water right to be 
abandoned. In In re Revised Abandonment List of Water Rights 
in Water Division 2, 276 P.3d 571 (Colo. 2012), the claimant of 
the water right objected to a claim of abandonment as allowed 

by Colo. Rev. Stat. § 37-92-401(5). In an effort to resolve this 
dispute, the Division Engineer agreed that if the objector filed 
an application for a change of point of diversion and quantified 
the historical use of the water right, the Division Engineer 
would ask the court to remove the 1.04 cfs of the Mexican 
Ditch from the abandonment list. The stipulation further spec-
ified that the objector would not be permitted to divert the 
1.04 cfs at any location other than the originally decreed point 
of diversion until the change of water rights was adjudicated 
or a temporary substitute water supply plan was approved by 
the State Engineer. Finally, the stipulation provided that if the 
objector failed to file the application for a change of water rights 
by a prescribed date, or the application was subsequently with-
drawn, the objector would not oppose a motion by the Division 
Engineer to have the water right declared abandoned. 276 P.3d 
at 573. 
 The objector timely filed the required change of water 
rights and at trial was unable to prove any historical use of the 
water right. Accordingly, the water court dismissed the appli-
cation. Shortly thereafter the Division Engineer filed a motion 
to have the water right declared abandoned, arguing that the 
failure to sufficiently prove historic use supporting the aban-
donment was equivalent to a breach of the stipulation requiring 
an order of abandonment. The water court granted the motion, 
declaring the water right abandoned, and the objector appealed. 
Id. at 573–74. 
 On appeal, the objector did not claim that it had proven 
historical consumptive use of the water right, but rather argued 
that once the original point of diversion had been washed out 
by a flood the objector was entitled to establish a new point of 
diversion at a different location on the stream. The court re-
jected this claim, pointing out that relocating the point of di-
version was a change of water right that required the applicant 
to prove the historical use over a relevant period of time. 
Because the objector failed to do so, dismissal of the appli-
cation was proper. The objector also argued that the denial of a 
change of water rights for failure to prove historical use was an 
unconstitutional taking of private property without just com-
pensation, a violation of both the U.S. and Colorado consti-
tutions. In response, the court pointed out that a water right is 
a usufructuary right that only allows the use of water within 
the limitations of the prior appropriation doctrine. The court 
pointed out that an absolute decree is subject to the implicit 
limitation that the quantity of water that may be diverted under 
the water right is limited to its historical use. Therefore, lim-
iting a change of water right to the extent of the established 
historical use did not deprive the objector of the existing 
property right, but rather simply ensured against an enlarge-
ment of that right. Id. at 574–75. 
 The court then turned to the abandonment of the water 
right, and held that the stipulation with the Division Engineer 
did not contemplate an automatic abandonment of the water 
right for failure to prove historical use in the change of water 
rights proceeding. Relying on the plain language of the stipu-
lation, the court concluded that the objector and the Division 
Engineer had not agreed that the failure to prove historical use 
would automatically result in the abandonment of the water 
right. Rather the stipulation simply required that the objector 
file and prosecute the change of water rights proceeding. Be-
cause the stipulation did not provide for an order of aban-
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donment as a consequence of failing to succeed in a change of 
water rights application, the water court’s order granting the 
motion for abandonment was reversed. Id. at 575–76. 
 This may not be a Pyrrhic victory. If the objector has or 
can obtain access to the originally decreed point of diversion, 
the court’s opinion leaves open the potential for diversion of 
the water right for its decreed use at the originally decreed 
point of diversion. 
Proposed Public Trust Doctrine Ballot Initiatives 
 In 2012 Colorado voters may be faced with two ballot 
initiatives to amend the Colorado Constitution to adopt a form 
of a public trust doctrine for water rights. Two ballot initiatives 
have been proposed, one that would amend section 5, and 
another that would amend section 6, of article XVI of the 
Colorado Constitution. The title board designated titles for the 
initiatives in accordance with Colo. Rev. Stat. § 1-40-106(1), 
and appeals were subsequently lodged with the Colorado Su-
preme Court. In re Title, Ballot Title, Submission Clause for 
2011-2012 No. 3, 274 P.3d 562 (Col. 2012); In re Title, Ballot 
Title, Submission Clause for 2011-2012 No. 45, 274 P.3d 576 
(Colo. 2012). The challenges alleged that the ballot titles and 
submission clauses violated the single subject requirements of 
Colo. Rev. Stat. § 1-40-106.5 and Colo. Const. art. V, § 1(5.5). 
 The Colorado Supreme Court applies a very deferential 
standard of review in such challenges. It employs all legitimate 
presumptions in favor of the propriety of the title board’s ac-
tions and only in a clear case will it overturn the title board’s 
findings that an initiative contains a single subject. The court’s 
limited role in this process precludes it from addressing the 
merits of a proposed initiative or from suggesting how it might 
be applied if enacted. It simply examines the initiative to de-
termine whether or not it violates the constitutional prohibition 
against initiative proposals that contain multiple subjects or that 
are otherwise unfair or misleading. Applying these standards to 
the two public trust initiatives, the court held that each initia-
tive satisfied the single subject requirement and the single sub-
ject was clearly expressed in the title. There was one vigorous 
dissent to the court’s decisions. 
 The fact that the supreme court has approved the titles, 
ballot titles, and submission clauses does not mean that the ini-
tiatives will appear on the ballot in 2012. The proponents of the 
initiatives must first gather sufficient signatures on petitions to 
place the initiatives on the ballot, submit the petitions to the 
Secretary of State, and have the signatures validated. If the pro-
ponents of the initiatives collect sufficient valid signatures, then 
the initiatives may appear on the November ballot in Colorado. 
 The initiatives, quoted below, call for sweeping changes to 
the prior appropriation system as applied within the state of 
Colorado. Due to the breadth and vagueness of the ballot initia-
tives, your reporter will leave it to the reader to divine whether 
and in what manner they may be implemented. 

INITIATIVE TO ADOPT THE COLORADO 
PUBLIC TRUST DOCTRINE 

Be it Enacted by the People of the State of Colorado: 
Section 5 of article XVI of the constitution of the state 
of Colorado is amended to read: 
Section 5. Water of streams public property—
public trust doctrine. (1) The water of every natural 

stream, not heretofore appropriated, within the state of 
Colorado, is hereby declared to be the property of the 
public, and the same is dedicated to the use of the 
people of the state, subject to appropriation as here-
inafter provided. 
(2) THIS COLORADO PUBLIC TRUST DOC-
TRINE IS HEREBY ADOPTED, AND IMPLE-
MENTED, BY THE PEOPLE OF THE STATE 
OF COLORADO TO PROTECT THE PUBLIC’S 
INTERESTS IN THE WATER OF NATURAL 
STREAMS AND TO INSTRUCT THE STATE OF 
COLORADO TO DEFEND THE PUBLIC’S WA-
TER OWNERSHIP RIGHTS OF USE AND PUBLIC 
ENJOYMENT. 
(3) THIS COLORADO PUBLIC TRUST DOC-
TRINE PROVIDES THAT THE PUBLIC’S ESTATE 
IN WATER IN COLORADO HAS A LEGAL 
AUTHORITY SUPERIOR TO RULES AND TERMS 
OF CONTRACTS OR PROPERTY LAW. 
(4) THE PUBLIC CONFERS THE RIGHT TO THE 
USE OF ITS WATER, AND THE DIVERSION OF 
THE WATER UNDER SECTION 6 OF THIS AR-
TICLE, TO AN APPROPRIATOR FOR A BENE-
FICIAL USE AS A GRANT FROM THE PEOPLE 
OF THE STATE OF COLORADO TO THE AP-
PROPRIATOR FOR THE COMMON GOOD. 
(a) THE USE OF THE PUBLIC’S WATER BY THE 
MANNER OF APPROPRIATION, AS GRANTED 
IN THIS ARTICLE, IS A USUFRUCT PROPERTY 
RIGHT ASSOCIATED WITH THE USE OF WA-
TER. USUFRUCT RIGHTS FOR THE USE OF 
WATER SURVIVE UNDER THE LEGAL CON-
DITION THATT [sic] THE APPROPRIATOR IS 
AWARE THAT A USUFRUCT RIGHT IS SER-
VIENT TO THE PUBLIC’S DOMINANT WATER 
ESTATE AND IS SUBJECT TO TERMS AND 
CONDITIONS OF THIS COLORADO PUBLIC 
TRUST DOCTRINE. 
(b) USUFRUCT WATER RIGHTS SHALL NOT 
CONFER OWNERSHIP TO WATER OTHER THAN 
USUFRUCT RIGHTS TO THE APPROPRIATOR. 
(c) USUFRUCT WATER RIGHTS, CONFERRED 
BY THE PUBLIC TO AN APPROPRIATOR FOR 
USE, MAY BE MANAGED BY THE STATE 
GOVERNMENT, ACTING AS A STEWARD OF 
THE PUBLIC’S WATER, SO AS TO PROTECT 
THE NATURAL ENVIRONMENT AND TO PRO-
TECT THE PUBLIC’S ENJOYMENT AND USE OF 
WATER. 
(d) A USUFRUCT WATER USER IS IMPRESSED 
UNDER THE CONDITION THAT NO USE OF 
WATER HAS DOMINANCE OR PRIORITY OVER 
NATURAL STREAMS OR PUBLIC HEALTH OR 
WELL-BEING... 
(e) WATER RIGHTS, HELD BY THE STATE OF 
COLORADO FOR GOVERNMENT OPERATIONS, 
SHALL BE HELD IN TRUST FOR THE PUBLIC 
BY THE STATE OF COLORADO WITH THE STATE 
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ACTING AS THE STEWARD OF THE PUBLIC’S 
WATER ESTATE. WATER RIGHTS HELD BY 
THE STATEE [sic] OF COLORADO SHALL NOT 
BE TRANSFERRED BY THE STATE OF COLO-
RADO FROM THE PUBLIC ESTATE TO PRO-
PRIETARY INTEREST. 
(5) ACCESS BY THE PUBLIC ALONG, AND ON, 
THE WETTED NATURAL PERIMETER OF A 
STREAM BANK OF A WATER COURSE OF ANY 
NATURAL STREAM IN COLORADO IS A RIGHT 
TO THE PUBLIC TO THE USE OF ITS OWN 
WATER IN CONCERT WITH THE COLORADO 
PUBLIC TRUST DOCTRINE. 
(a) THE RIGHT OF THE PUBLIC TO THE USE OF 
THE WATER IN A NATURAL STREAM AND TO 
THE LANDS OF THE BANKS OF THE STREAMS 
WITHIN COLORADO SHALL EXTEND TO THE 
NATURALLY WETTED HIGH WATER MARK OF 
THE STREAM AND IS IMPRESSED WITH NAV-
IGATION SERVITUDE FOR COMMERCE AND 
PUBLIC USE AS RECOGNIZED IN THE COLO-
RADO PUBLIC TRUST DOCTRINE. 
(b) THE WATER OF A NATURAL STREAM AND 
ITS STREAMBED, AND THE NATURALLY WET-
TED LANDS OF THE SHORES OF THE STREAM, 
SHALL NOT BE SUBJECT TO THE LAW OF 
TRESPASS AS THE WATER OF NATURAL 
STREAMS AND THE BANKS OF THEIR STREAM 
COURSES ARE PUBLIC HIGHWAYS FOR COM-
MERCE AND PUBLIC USE. 
(c) PUBLIC USE OF WATER, RECOGNIZED AS A 
RIGHT IN THE COLORADO PUBLIC TRUST 
DOCTRINE, SHALL NOT BE CONTROLLED IN 
LAW AS A USUFRUCT BUT SHALL BE A RIGHT 
OF THE PUBLIC TO PROTECT AND ENJOY ITS 
OWN WATER. 
(6) ENFORCEMENT AND IMPLEMENTATION OF 
SUBSECTIONS (2) TO (7) OF THIS SECTION OF 
THE COLORADO PUBLIC TRUST DOCTRINE TO 
PROTECT THE PUBLIC’S RIGHTS AND INTER-
ESTS IN WATER ARE MANDATED TO THE 
EXECUTIVE, LEGISLATIVE, AND JUDICIAL 
BRANCHES OF COLORADO STATE GOVERN-
MENT TO ACT AS STEWARDS TO PROTECT 
THE PUBLIC’S INTERESTS IN ITS WATER 
ESTATE. ANY CITIZEN OF THE STATE OF COL-
ORADO SHALL HAVE STANDING IN JUDICIAL 
ACTIONS SEEKING TO COMPEL THE STATE OF 
COLORADO TO ENFORCE THE PROVISIONS OF 
THIS SECTION. 
(7) SUBSECTIONS (2) TO (7) OF THIS SECTION 
ARE SELF-ENACTING AND SELF-EXECUTING, 
BUT LAWS MAY BE ENACTED SUPPLEMEN-
TARY TO AND IN PURSUANCE OF, BUT NOT 
CONTRARY TO, THE PROVISIONS THEREOF... 

274 P.3d at 568–69. 
Initiative to Amend ARTICLE XVI, 

Section 6, of the Colorado Constitution 

Be it Enacted by the People of the State of Colorado, 
In the constitution of the state of Colorado, amend 
section 6 of article XVI as follows: 
Section 6. Diverting unappropriated water—
priority preferred uses LIMITATIONS. (I) The 
right to divert the unappropriated waters of any natural 
stream WATER WITHIN THE STATE OF COLO-
RADO to beneficial uses shall never be denied, BUT 
MAY BE LIMITED, OR CURTAILED, SO AS 
TO PROTECT NATURAL ELEMENTS OF THE 
PUBLIC’S DOMINANT WATER ESTATE BY 
HOLDING UNLAWFUL ANY USUFRUCT USE 
OF WATER CAUSING IRREPARABLE HARM TO 
THE PUBLIC’S ESTATE. Priority of appropriation 
shall give the better right as between those using the 
water for the same purpose; but when the waters of 
any natural stream are not sufficient for the service of 
all those desiring the use of the same, those using the 
water for domestic purposes shall have the preference 
over those claiming for any other purpose, and those 
using the water for agricultural purposes shall have 
preference over those using the same for manufactur-
ing purposes. 
(2) THE USE OF WATER IS A USUFRUCT PROP-
ERTY RIGHT, GRANTED BY THE PUBLIC TO 
WATER USERS, THAT SHALL REQUIRE THE 
WATER USE APPROPRIATOR TO RETURN WA-
TER UNIMPAIRED TO THE PUBLIC, AFTER USE, 
SO AS TO PROTECT THE NATURAL ENVIRON-
MENT AND THE PUBLIC’S USE AND ENJOY-
MENT OF WATERS. 
(3) THE COLORADO DOCTRINE OF APPRO-
PRIATION ACKNOWLEDGES THAT THE PUBLIC 
CONFERS THE PRIVILEGE, BY GRANT, FOR 
THE USE OF ITS WATER, AND THE DIVERSION 
OF THE SAME, TO ANY APPROPRIATOR FOR 
THE COMMON GOOD. 
(4) ENFORCEMENT AND IMPLEMENTATION OF 
THIS SECTION THAT CONFERS, BY GRANT, 
THE USE OF THE PUBLIC’S WATER TO USERS 
AND THAT STIPULATES THAT USES OF WA-
TER SHALL BE PROTECTIVE OF THE PUBLIC’S 
RIGHTS AND INTERESTS, ARE MANDATED TO 
THE EXECUTIVE, LEGISLATIVE, AND JUDI-
CIAL BRANCHES OF COLORADO STATE GOV-
ERNMENT TO ACT, AS STEWARDS, TO PROTECT 
AND ENFORCE THE PUBLIC’S INTERESTS IN 
ITS WATER ESTATE. 
(5) ANY CITIZEN OF THE STATE OF COLO-
RADO SHALL HAVE STANDING IN JUDICIAL 
ACTIONS SEEKING TO COMPEL THE STATE OF 
COLORADO TO ENFORCE THE PROVISIONS OF 
THIS SECTION. 
(6) Provisions of this section are self-enacting and 
self-executing, but laws may be enacted: supplemen-
tary to, and in pursuance of, but not contrary to, pro-
visions of this section. 

274 P.3d at 582–83. 
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ANTIDEGRADATION IN IDAHO—LEGISLATIVE REWRITES AND 
MORE LAWSUITS 
 In Vol. XLIV, No. 1 (2011) of this Newsletter, we reported 
on a negotiated rulemaking that was being undertaken to 
promulgate new antidegradation provisions for Idaho’s Water 
Quality Standards. The Idaho Department of Environmental 
Quality (DEQ), industry members, environmental groups, mu-
nicipalities, and community members spent nearly a year 
developing draft standards, and the Idaho Legislature played a 
role in shaping the final rule. As explained in that earlier report, 
the prior Idaho antidegradation policy regarding Tier I and Tier 
II waters was adopted and approved by EPA in 1994, and the 
policy regarding Tier III waters was approved in 1997. When 
the Environmental Protection Agency (EPA) approved the 
policy regarding Tier 1 and Tier II waters, the agency rec-
ommended to DEQ that the state clarify its implementation 
procedures to explain how each of the three levels of protection 
was to be implemented. On September 28, 2009, Advocates for 
the West, on behalf of the Idaho Conservation League (ICL), 
sent EPA Region 10 a 60-day notice of intent to sue under the 
Clean Water Act (CWA), 33 U.S.C. § 1365(a)(2), for violations 
regarding Idaho’s antidegradation policy implementation meth-
ods, or lack thereof. The ICL filed its Complaint on April 19, 
2010, Case No. 10-cv-207, in the U.S. District Court for the 
District of Idaho. To respond to the lawsuit, and to avoid 
promulgation of a federal antidegradation implementation plan, 
DEQ commenced a negotiated rulemaking. This report pro-
vides an update on that rulemaking, on action taken by the 
Idaho Legislature last year to adopt its own antidegradation 
policy, and on another recently filed lawsuit challenging 
Idaho’s approach and EPA’s approval of that approach.  
 The final proposed rule, setting forth Idaho’s anti-
degradation policy and implementation process, was published 
in the Idaho Administrative Bulletin on September 1, 2010, 
adopting a water-body-by-water-body approach, based on an 
assessment of chemical, physical, biological, and other infor-
mation regarding the water body. For activities subject to 
antidegradation review, DEQ was to evaluate the effect on 
water quality for each pollutant. The evaluation would de-
termine whether an activity or discharge results in an im-
provement, no change, or degradation of water quality. The 
rule outlined when a Tier I, Tier II, or Tier III antidegradation 
analysis would be required and provided a process for the 
analysis, and also outlined a process for designating 
Outstanding Resource Waters for Tier III review. For the Tier 
II review, the rule contained provisions for insignificant 
activities or discharges, an alternatives evaluation, socio-
economic justification, and a process involving interagency 
consultation and public involvement. Even though the nego-
tiated rulemaking group did not reach what could be called a 
consensus on all issues, the group agreed to submit the 
proposed rule to the Board of Environmental Quality, and the 
Board approved the proposed rule in November 2010, with 
revisions. 

 The Idaho Legislature put the finishing touches on the rule 
during the 2011 Legislative Session. As is required under Idaho 
law, rules adopted by the Board of Environmental Quality must 
be approved by the legislature before becoming final. If ap-
proved, they become effective in July following the end of the 
legislative session. The proposed antidegradation rules were 
presented to the Idaho Senate Resources and Environment 
Committee and the Idaho House Committee on Environment, 
Energy, and Technology. The House approved much of the 
antidegradation rule as proposed, but by House Concurrent 
Resolution 16, it declared that certain definitions and other 
parts of the rule regarding implementation, general permits, and 
identification and analysis of Tier II waters “are hereby re-
jected and declared null, void and of no force and effect.” The 
legislature later adopted House Bill 153, which revised pro-
visions of the Idaho statutes (Idaho Code Ann. §§ 39-3601 to 
-3603, -3623) to address what the legislature thought were 
problems with DEQ’s rules and corresponded to the portions of 
the negotiated rule that had been rejected by House Concurrent 
Resolution 16. House Bill 153 added a definition of degra-
dation, Idaho Code Ann. § 39-3602(6), set out a three-tiered 
antidegradation policy, id. § 39-3603(1), and included imple-
mentation provisions addressing general permits, the iden-
tification of Tier II waters, and insignificant discharges or 
activities, id. § 39-3603(2). House Bill 153 was signed into 
law by Governor C. L. “Butch” Otter on March 22, 2011. 
The revised Idaho Water Quality Standards regarding anti-
degradation, as adopted by House Concurrent Resolution 16 
and revised through House Bill 153, are now effective. The 
DEQ rules governing antidegradation can be found at Idaho 
Admin. Code r. 58.01.02.051; the antidegradation statutes 
appear at Idaho Code Ann. §§ 39-3601 to -3603, as amended in 
2011. There is further information on DEQ’s website about the 
history of the negotiated rulemaking, the comments by various 
participants, the legislative fixes (and hearing minutes), the 
final rules, a certification of the rules adoption by the Idaho 
Attorney General’s office, and DEQ’s explanations and clari-
fication regarding how the rule and statute interrelate and are to 
be implemented. See http://www.deq.idaho.gov (search “water 
quality 58-0102-1001”). 
 In addition to the antidegradation rules, DEQ began de-
veloping its antidegradation guidance document in 2010. The 
guidance is being developed under the negotiated process, 
chapter by chapter, with input from many of the same players 
that worked on the rule. Over the past two years, several 
comment opportunities were held on individual chapters and 
appendices. Based on comments received, the draft guidance 
has undergone various revisions, culminating in a public 
comment draft published in January 2012. Drafts of the 
guidance and comments received may be viewed on DEQ’s 
website. See http://www.deq.idaho.gov (search “antidegradation”). 
 Following the 2011 Legislative Session, Idaho’s anti-
degradation rules were submitted to the EPA and were ap-
proved by it on August 18, 2011, and the ICL’s lawsuit was 
dismissed. But that is not the end of the story. On February 14, 
2012, the Greater Yellowstone Coalition (Greater Yellowstone) 
sued the EPA in the U.S. District Court for the District of 
Idaho, Case No. 4:12-cv-00060-BLW (Complaint), http://www. 
greateryellowstone.org/uploads/Complaint.pdf, challenging the 
EPA’s approval of Idaho’s antidegradation program. Greater 
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Yellowstone is a conservation organization “dedicated to pro-
tecting and restoring the Greater Yellowstone Ecosystem and 
the unique quality of terrestrial and aquatic life it sustains,” 
including “maintaining the integrity of the high-quality waters 
that are essential to sustaining the larger ecosystem.” Com-
plaint at 2. The organization claims that the EPA erred in two 
ways when the agency approved Idaho’s program: (1) EPA 
approved a definition of “degradation” that allows actions to 
lower water quality without a Tier II antidegradation review, 
and (2) EPA approved a mandatory de minimis exemption 
from Tier II antidegradation review that unlawfully narrows the 
DEQ’s discretion. Based on these assertions, Greater Yellow-
stone argues that EPA’s approval was arbitrary, capricious, and 
contrary to law and should be set aside. Id. at 1. 
 In the first cause of action, Greater Yellowstone argues 
that Idaho’s definition of “degradation” allows degradation of 
Tier II waters without Tier II review as long as beneficial uses 
are not adversely impacted. Idaho defines degradation as “a 
change in a pollutant that is adverse to designated or existing 
uses.” Idaho Code Ann. § 39-3602(6). Greater Yellowstone ar-
gues that the CWA requires Tier II review whenever an action 
will adversely impact water quality, see 40 C.F.R. § 131.12(a)(2), 
while Idaho’s program requires such review only for adverse 
impacts to uses. Because “[a]dverse impact to uses is a very 
different measure of degradation—one that allows much more 
degradation before review is triggered—than adverse impact to 
water quality,” Greater Yellowstone argues that Idaho’s defi-
nition does not satisfy the CWA. Complaint at 7–8 (citing 40 
C.F.R. § 131.12(a)(2)). 
 In the second cause of action, Greater Yellowstone chal-
lenges Idaho’s Tier II de minimis exemption, which Greater 
Yellowstone charges should allow, rather than require, the 
DEQ to exempt from Tier II review actions that would cause 
degradation below a certain significance level. Idaho Code 
Ann. § 39-3603(2)(c) provides that if an activity is determined 
to be insignificant, then no further Tier II analysis is required. 
Under the de minimis exemption, “[t]he department shall 
determine insignificance when the proposed change in an 
activity or discharge, from conditions as of July 1, 2011, will 
not cumulatively decrease assimilative capacity by more than 
ten percent (10%).” Id. § 39-3603(2)(c)(i). Greater Yellowstone 
argues that the CWA does not authorize such a mandatory 
exemption, and thus, EPA’s approval was contrary to law. Fur-
ther, according to Greater Yellowstone, EPA’s approval was 
arbitrary and capricious because the agency failed to provide 
support for the mandatory exemption and because the exemp-
tion contradicted EPA’s existing policy of retaining discretion 
in such circumstances. Complaint at 8–9. 
 Ultimately, although Idaho’s program resulted from a long, 
negotiated rulemaking process involving both conservation 
groups and industry, the possibility of litigation was not un-
imaginable. For instance, as described in Vol. XLIV, No. 1 
(2011), of this Newsletter, when the initial “final” rule was 
passed by the Idaho Board of Environmental Quality, the ICL 
expressed concerns that the rule was based on “minimums”—a 
conglomerate of the worst (most lenient) parts of implemen-
tation plans in other states. ICL representatives described the 
rule as a “slide to the bottom,” not as robust as it could be or 
should be, and appeared skeptical that it passed muster under 
the CWA mandate. Industry representatives also had issues 

with the Board-adopted rule. They were concerned that it did 
not provide sufficient flexibility for businesses or DEQ, and 
questioned whether it met the Idaho Code’s mandate to be 
no more stringent than federal law requires. Industry also 
expressed fears about delay and increased costs in operating 
their businesses. The Idaho Legislature’s changes attempted to 
address some of the concerns about the rule. And EPA ulti-
mately approved the final rule. Now, the U.S. District Court for 
the District of Idaho will weigh in. The DEQ and the Idaho 
Association of Commerce and Industry have joined as in-
tervenors in support of the final rule; so far, no other groups 
have joined Greater Yellowstone in challenging the rule. On 
April 23, 2012, EPA filed its answer, denying each and every 
allegation in the Complaint. 

KANSAS 
(John C. Peck and Leland E. Rolfs, Reporters) 

 
 
KANSAS LEGISLATURE DEALS WITH SEVERAL 
WATER ISSUES 
 This year’s legislative session was very active regarding 
several water matters. On November 30, 2011, Governor Sam 
Brownback announced proposals to promote water conserva-
tion, grow the economy, and create jobs in western Kansas. 
The legislature enacted all four of the Governor’s water policy 
proposals. Additionally, the legislature passed a bill allowing 
the establishment of a new type of water district and a bill 
concerning hydraulic fracturing. 
 The most important bill of the session was Senate Bill 310, 
which supplemented the provisions of Kan. Stat. Ann. §§ 82a-
1020 to -1040, and became effective on April 12, 2012. Kan. 
Stat. Ann. § 82a-1036 enables the chief engineer to initiate 
proceedings to designate intensive groundwater use control 
areas (IGUCA) due to excessive groundwater declines. Kan. 
Stat. Ann. § 82a-1038 permits the chief engineer to impose re-
strictions on pumping by existing water right holders within an 
IGUCA. The chief engineer has designated several IGUCAs. 
Perhaps the most well-known is the Walnut Creek IGUCA, 
established in 1992, in which the chief engineer ordered severe 
restrictions on certain junior rights to achieve safe yield in the 
basin. Under Kan. Stat. Ann. § 82a-1036, the chief engineer 
initiates the designation proceedings, although the chief engi-
neer must also do so if a groundwater management district 
(GMD) or at least 300 or 5% of the eligible voters in a GMD 
submit a petition recommending initiation of proceedings. 
 Senate Bill 310 provides a basis for a similar process to be 
initiated, but the impetus in this case will come first from the 
water users themselves and their GMD, through a so-called 
local enhanced management area (LEMA). The Supplemental 
Note to the bill states that the bill “would create a program to 
implement a locally defined, mandatory conservation plan that 
would alleviate some of the risk to local stakeholders asso-
ciated with establishing an enhanced management plan through 
an IGUCA” and “would provide incentives to start enhanced 
management plans and would be a more locally friendly 
process while still leaving the IGUCA statutes in place.” 



 WATER LAW NEWSLETTER page 13 

 A LEMA plan would propose geographic boundaries, 
propose goals and corrective control provisions, and include 
compliance monitoring and enforcement, all consistent with 
state law. Thereafter the chief engineer would hold an initial 
public hearing to ascertain whether conditions exist as de-
scribed under Kan. Stat. Ann. § 82a-1036 (same conditions for 
IGUCA designation), whether the public interest requires cor-
rective control measures, and whether the geographic bound-
aries are reasonable. If so, the chief engineer would hold a 
subsequent hearing in which the plan could be accepted, re-
jected, or returned for amendment. Ultimately, the chief engi-
neer may order designation of the area in question as a LEMA. 
The control measures permitted in Senate Bill 310 track those 
permitted the chief engineer in establishing IGUCAs in Kan. 
Stat. Ann. § 82a-1038, specifically including “reducing the per-
missible withdrawal of groundwater by any one or more 
appropriators thereof, or by wells in the [LEMA].” 
 If a holder of a groundwater right within a LEMA requests 
review by the Department of Agriculture pursuant to Kan. Stat. 
Ann. § 82a-1901, “the provisions of the order with respect to 
the inclusion of the holder’s water right within the area may be 
stayed in accordance with the Kansas administrative procedure 
act.” This section suggests an issue that goes to the very heart 
of the bill—the constitutionality of the chief engineer’s power 
to reduce existing water rights outside the bounds of the 
priority system established in the Kansas Water Appropriation 
Act. Can one groundwater right holder within a proposed 
LEMA be forced to reduce pumping by neighboring users who 
want a LEMA established? Is the LEMA situation any different 
than the IGUCA situation just because the initiation and plan 
come from the water users themselves rather than the chief 
engineer? For background, see John C. Peck, “Kansas Ground-
water Management Districts,” 29 Kan. L. Rev. 51, 57–60 (1980); 
John C. Peck, “Property Rights in Groundwater—Some Lessons 
from the Kansas Experience,” 12 Kan. J.L. & Pub. Pol’y 493, 
500–06 (2003). The chief engineer’s order for the Walnut Creek 
IGUCA significantly reduced water rights for some users with-
out strict observance of priorities, but a judicial appeal was 
voluntarily dismissed after the parties settled, so no Kansas 
judicial opinion exists on the constitutionality of this statutory 
power of the chief engineer. 
 Legislation that received much publicity, but is unlikely to 
have much of an effect, is House Bill 2451, which amends Kan. 
Stat. Ann. § 82a-718 and becomes effective July 1, 2012. The 
Kansas Water Appropriation Act adopts a forfeiture approach 
to the use of water under water rights in Kansas. Under Kan. 
Stat. Ann. § 82a-718, the chief engineer currently has the pow-
er to declare a water right abandoned and terminated if it is not 
used for five consecutive years, unless the holder can dem-
onstrate due and sufficient cause for the nonuse. House Bill 
2451 amends the statute as follows: 

“(e) Notwithstanding the provisions of subsection (a), 
a groundwater right, which has as its local supply an 
aquifer area that has been closed to new appropri-
ations by rule, regulation or order of the chief engineer 
and where means of diversion are available to put 
water to a beneficial use within a reasonable time, 
shall be deemed to have due and sufficient cause for 
nonuse and shall not be deemed abandoned.” 

 According to the Supplemental Note to the bill, “the bill 
was an attempt to remove barriers to conserve water from the 
Ogallala Aquifer by allowing water right owners to maintain 
their water rights while not using them or having diversion 
works in place,” and “abandonment clauses are common in other 
states’ laws and they tend to foster development and use, rather 
than conservation.” 
 House Bill 2685 permits creation of a new type of water 
district, a reservoir improvement district, to deal with un-
specified “bed and water problems in the reservoir.” It contains 
a section of definitions and provides for establishing a district, 
from the initial petition to final approval by the Kansas Water 
Office. Eligible water right holders who comprise 20% or more 
of the combined quantities of all eligible rights may petition for 
establishment of a district. Those water right holders include 
persons holding water rights under the Kansas Water Appropri-
ation Act, Kan. Stat. Ann. §§ 82a-701 to -726, contracts to 
withdraw water under the Kansas State Water Plan Storage 
Act, id. §§ 82a-1301 to -1320, or a water appropriation right in 
a water assurance district pursuant to the Kansas Water Assur-
ance Program Act, id. §§ 82a-1330 to -1349. District formation 
requires a vote of eligible water right holders representing more 
than 50% of the combined quantities of eligible water rights. 
 Once a district is formed, the board of directors develops a 
general plan for the improvements, including cost estimates. 
The board may assess charges against eligible water right 
holders “in proportion to each such holder’s water right.” The 
Supplemental Note states that “storage in the federal reservoir 
system serves as the primary or backup water supply for 
roughly two thirds of Kansas citizens, and this system is under 
threat from sedimentation, which depletes storage capacity.” 
The Supplemental Note also pointed out that proponents stated 
that this bill would presumably “be key to extending the life of 
the federal reservoirs by providing the users of a reservoir the 
ability to develop a combined approach to protecting and im-
proving that reservoir.” 
 The legislature also enacted three other water-related bills. 
House Bill 2516 makes changes in the Kansas water banking 
program. House Bill 2517 amends the water right transition 
assistance program (WaterTAP), the goal of which is stated 
in Kan. Stat. Ann. § 2-1930: “reducing historic consumptive 
water use in the target or high priority areas of the state by 
issuing water right transition grants based on competitive bids 
for privately held water rights” (italicized words are amend-
ments from House Bill 2517). The goal as stated in the Sup-
plemental Note is “to permanently retire all or portions of 
irrigation water rights.” The third water-related bill, House 
Substitute for Substitute Senate Bill 148, addresses two sub-
jects: division of water rights and water use in sand and gravel 
pits. It provides that “any owner of a water right that is not 
deemed abandoned may divide that water right into two or 
more distinct water rights without losing priority.” It prescribes 
the procedure and states that “[a]cceptance of the request to 
divide a water right . . . shall not authorize any change in the 
place of use, point of diversion or use made of water, as 
provided in K.S.A. 82a-708b . . . .” Upon acceptance, the chief 
engineer will issue an order dividing the water right. This bill 
codifies current Kansas Division of Water Resources practice 
on dividing water rights. The bill also makes changes affecting 
the permitting of water in sand and gravel pits. Kan. Stat. Ann. 
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§ 82a-734 makes evaporation from certain sand and gravel pits 
“a beneficial use or diversion of water,” thus requiring a 
permit. Effective July 1, 2012, the bill amends that section to 
authorize “net evaporation as the primary use, and hydraulic 
dredging and sand washing as secondary uses of water if such 
secondary uses are located within the same source of supply 
and are associated with the operation.” In that case, the sec-
ondary uses have to “use water in a manner in which there is no 
significant net consumptive use.” Under the bill, the secondary 
uses must be granted for the proposed life of the project or until 
exhaustion of sand and gravel reserves, at the end of which the 
owner must file an application to change the use to recreational 
use. 
 In addition, the legislature enacted Senate Substitute for 
House Bill 2526, a bill on hydraulic fracturing. According to 
the Supplemental Note, the bill would amend statutes regarding 
powers of the Kansas Corporation Commission (KCC), provide 
express authority to the KCC to regulate fracing, and make 
other changes. The bill does not directly concern water or water 
rights. 
 The legislature considered, but did not pass, one other bill. 
House Bill 2649 dealt with the Conservation Reserve Enhance-
ment Program, designed to reduce withdrawal demands in the 
high plains aquifer on a voluntary basis. 
 Editor’s Note: With permission of the Kansas Bar Asso-
ciation, this summary is based in part on a similar summary 
prepared for their June 2012 publication “Annual Survey of the 
Law.” 

MINNESOTA 
(Matthew B. Seltzer, Reporter) 

 
 
MINNESOTA FEDERAL DISTRICT COURT AND 
STATE LEGISLATURE ADDRESS WETLANDS ISSUES 

Federal Court Finds Wetlands Violations for Logging  
 In United States v. Huseby, No. 09-3737, 2012 WL 
1004994 (D. Minn. Mar. 26, 2012), the U.S. District Court for 
the District of Minnesota granted the government’s motion for 
summary judgment on the landowner’s liability for wetlands 
violations in connection with logging activities. Among other 
findings, the court found that conversion of a wooded wetland 
into a red cedar plantation was a new use that did not qualify 
for the silviculture exception to the federal wetlands require-
ments. See 33 U.S.C. § 1344(f). 
 The defendant landowner, Russ Huseby, built logging 
roads and logged and cleared his rural northern Minnesota land. 
The U.S. Army Corps of Engineers (Corps) alleged that in 
building the roads and grading a pasture area, Huseby dis-
charged dredged and fill material into wetlands in violation of 
section 301 of the Clean Water Act (CWA), 33 U.S.C. § 1311. 
As determined by the Corps, the violations included the con-
version of 28 acres of land from a wetland with woody veg-
etation to exposed soil. The court found that there was no 
dispute that the acres in question had both a continuous surface 
connection and a significant nexus with Lake Superior. 2012 
WL 1004994, at *10. Therefore, the court found that the Corps 

had authority over them as jurisdictional wetlands under either 
of the jurisdictional tests announced by the Supreme Court 
plurality and concurring opinions in Rapanos v. United States, 
547 U.S. 715, 742, 759 (2006), and adopted by the Eighth 
Circuit in United States v. Bailey, 571 F.3d 791, 797-99 (8th 
Cir. 2009). 
 Similarly, the court upheld the validity of the Corps’ de-
lineation of the wetland boundaries. Although Huseby argued 
that the comprehensive guidelines in the 1987 federal wetland 
delineation manual should have been utilized, the court found 
that Huseby failed to rebut the Corps’ experts. The court also 
found that conflicts between the delineation report and a num-
ber of earlier less formal determinations of the wetland acreage 
did not create a genuine issue of material fact. 2012 WL 
1004994, at *5–7. 
 Huseby’s primary defense was that his activities fell within 
the silviculture exception to the CWA permit requirement. This 
exception allows normal silviculture activities and the con-
struction or maintenance of forest roads in accordance with 
best management practices. See 33 U.S.C. § 1344(f)(1)(A), (E). 
The exception, however, is unavailable under the recapture 
provision if the purpose of the activity is to make the area 
available for a new use and the flow or circulation of navigable 
waters may be impaired or the reach of the waters reduced. See 
id. § 1344(f)(2). Relying upon the recapture provision, the 
court found that Huseby did not qualify for the silviculture 
exception. The court found that the purpose of Huseby’s work 
was to convert the land into a red cedar plantation and that this 
was a new use. The court also found that it was undisputed that 
Huseby impaired the wetland and reduced its reach. 2012 WL 
1004994, at *9–10. 
 The court ordered further proceedings on the government’s 
request for a restoration order and a monetary civil penalty. Id. 
at *11. 
Minnesota Legislature Adopts Wetlands Changes; 
Governor Orders Policy Review 
 This spring, the Minnesota Legislature adopted changes to 
the state’s Wetland Conservation Act (WCA), including provi-
sions that allow an in-lieu fee program for mitigation banking 
and full or partial assumption of the federal permitting program 
under section 404 of the CWA, 33 U.S.C. § 1344. At the same 
time, Governor Mark Dayton ordered the Minnesota Board of 
Water and Soil Resources (BWSR) and other state agencies to 
develop additional recommendations for improvement of the 
state’s wetland protection programs. 
 In its 2012 regular session, the legislature authorized 
BWSR to establish a program to allow project proponents to 
make monetary payments to the state wetland bank to compen-
sate for wetland impacts on agricultural land, for public road 
projects, and in areas of the state that still have more than 80% 
of their pre-statehood wetlands. 2012 Minn. Laws ch. 272, § 44 
(amending Minn. Stat. § 103G.2242). The legislature’s ap-
proval for in-lieu fee banking in “greater than 80 percent areas” 
could be of particular significance for the mining industry. 
Minnesota’s mineral resources, including taconite and copper-
nickel, are located in the northeastern part of the state, a greater 
than 80% area.  
 One of the challenges for mining companies and other 
project proponents in northeastern Minnesota is to find suitable 



 WATER LAW NEWSLETTER page 15 

locations for wetland mitigation projects. Due to the large 
percentage of pre-statehood wetlands that still remain in north-
eastern Minnesota, it can be difficult to find locations to restore 
or create wetlands. Depending upon the details of the in-lieu 
fee mitigation banking program established by BWSR, it may 
eventually be possible for mining companies and other north-
eastern Minnesota project proponents to make cash payments 
in lieu of other forms of mitigation. The state would then be 
responsible for mitigating the wetland impacts. 
 The new legislation for the assumption of section 404 
permitting authority allows BWSR, in consultation with the 
commissioners of the Minnesota Department of Natural Re-
sources, the Minnesota Pollution Control Agency, and other 
state environmental agencies, to adopt rules necessary to gain 
federal approval for assumption of the federal wetlands pro-
gram. 2012 Minn. Laws ch. 272, § 45 (adding Minn. Stat. 
§ 103G.2375). There are no immediate plans for full as-
sumption of the federal permitting program, although partial 
assumption of the wetland banking program is a possibility. 
Even the achievement of such a partial assumption would 
likely require several years of state and federal coordination. 
 Additional changes to the state wetland laws include 
simplification of the “de minimis” exemption, changes to the 
“swampbuster” exemption, and a loosening of the requirements 
for deed restrictions to prevent nonagricultural use of certain 
former wetland areas. 2012 Minn. Laws ch. 272, §§ 41-43 
(amending Minn. Stat. §§ 103G.222, .2241). 
 On the same day that Governor Dayton signed the 
legislative changes into law, he also issued an executive order 
directing BWSR to work with the other environmental agencies 
to develop recommendations to maintain no net loss of wet-
lands as a goal under WCA and “advance the long-term pro-
tection and enhancement of Minnesota’s wetland resources.” 
Minn. Exec. Order No. 12-04 (May 3, 2012). The recom-
mendations are due by December 15, 2012. 

NEBRASKA 
(Anthony Schutz and Sandra B. Zellmer, Reporters) 

 
 
NEBRASKA SUPREME COURT INDICATES EXPANSIVE VIEW 
OF DNR AUTHORITY TO DETERMINE ISSUES OF 
ABANDONMENT OR FORFEITURE 
 In In re 2007 Administration of Appropriations of the 
Waters of the Niobrara River, No. S11-006, 2012 WL 1232656 
(Neb. 2012), the Nebraska Supreme Court addressed the pro-
cess by which Nebraska administers surface water rights. In 
2007, the Nebraska Department of Natural Resources (DNR) 
issued closing notices to junior appropriators on the Niobrara 
River as the result of a call placed by a senior hydropower right 
holder, the Nebraska Public Power District (NPPD). Junior 
irrigators challenged the DNR’s administration through an 
administrative proceeding in which they argued that the senior 
call was improper because NPPD had lost all or a part of its 
water right for nonuse or abandonment. 
 The Nebraska Supreme Court focused predominantly on 
administrative law issues, rejecting a number of interesting 

challenges related to the DNR’s administrative process, the 
most noteworthy of which was a procedural due process 
challenge to the DNR assuming the role of an advocate in the 
proceeding. Once the junior appropriators filed their petition 
for a hearing concerning the stream’s administration, the DNR 
aligned itself with NPPD, the senior right holder, to advocate 
for the legitimacy of its actions. Realizing that it could not 
simultaneously act as an advocate and decision maker, the 
DNR appointed an independent attorney as the hearing officer 
in the matter. Id. at *5. 
 The court concluded that this was adequate process. 
Interestingly, the court was careful to note the significant prop-
erty interests at stake when dealing with appropriations. “Al-
though the interest does not equate to ownership, we have 
nevertheless recognized that an appropriation right is a property 
right which is entitled to the same protection as any other 
property right.” Id. at *10. The process followed, nonetheless, 
afforded sufficient potential protection to the “important prop-
erty interests of the appropriators.” Id. 
 The court, however, reversed the decision on the merits 
because the DNR refused to entertain the juniors’ claim that 
NPPD had lost part of the water right upon which the DNR 
administered the stream. The DNR refused to entertain the 
juniors’ claims of abandonment and statutory forfeiture be-
cause it concluded that such a claim had to be raised in a 
cancellation proceeding under Nebraska law. The juniors ar-
gued that the DNR’s statutory authority to hear challenges to its 
orders was broad enough to include their claims of aban-
donment and statutory forfeiture. The court agreed: 

 We see no reason why the Department should 
require appropriators to jump through additional hoops 
when seeking a determination of the status of this 
significant property interest. When relevant to a 
hearing before the Department, the issue of aban-
donment or forfeiture should be heard and decided. 
The manner in which the proceeding was initiated 
does not limit the Department’s authority to do so. 

Id. at *16. 
 Observers might claim that this means that the DNR must 
undertake an adjudication of the subject stream each time it 
issues closing notices, at least in any case where a junior 
appropriator has a colorable claim of nonuse. Whether that 
claim is correct remains to be seen. The court was careful to 
note that the junior appropriators would bear the burden of 
proof in any such proceeding (as opposed to adjudications 
where the DNR retains the burden of proof). Id. at *18. 
 A recent district court decision, Denning v. Central Platte 
Natural Resources District, Case No. CI11-566 (Neb. D. Ct. 
May 10, 2012), involves the administration of groundwater 
withdrawals by natural resources districts in Nebraska. The 
Central Platte Natural Resources District (CPNRD) was de-
clared fully appropriated in 2004, under Nebraska’s integrated 
management statutes. As a result, the CPNRD chose to close 
the area in question to new wells and to the expansion of 
irrigated acres, implementing those controls in 2006. Leslie 
Denning was a landowner who had a well that, at one time, 
served an irrigated field within the control area. However, 
Denning did not irrigate that field in 2003, 2004, or 2005, and 
aerial photos revealed no center pivot irrigation in 2006, 2007, 
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2008, and 2009. As a result, the CPNRD refused to allow 
Denning to irrigate that acreage, and Denning appealed the 
decision to district court. 
 The court concluded that the CPNRD had followed its 
regulations and acted within the scope of its statutory authority. 
The court’s opinion turned exclusively on the interpretation of 
the term “irrigated” in the CPNRD’s rules and regulations, 
which required landowners to certify acres that had been ir-
rigated in order to continue that irrigation. The court interpreted 
the term to require the actual application of water, not simply 
the ability to apply irrigation water to the field. Thus, it af-
firmed the decision made by the CPNRD. 

LEGISLATIVE ACTIVITIES 
Republican River Basin Water Sustainability Task Force 
 After two years of work, the Republican River Water 
Basin Water Sustainability Task Force issued its Final Report 
to the Governor of the State of Nebraska and the Natural Re-
sources Committee of the Nebraska Legislature. Created in 2010 
under Legislative Bill 1057, the task force was charged with 
defining water sustainability for the Republican River Basin, 
creating a plan for achieving water sustainability within the 
basin, and creating a plan for avoiding so-called “water short 
years” under the current administration of the Republican River 
Compact of 1943 and subsequent settlement agreements. See 
Neb. Rev. Stat. § 46-2,140. A copy of the report can be down-
loaded at http://www.greateryellowstone.org/uploads/Complaint. 
pdf. 
Keystone XL Pipeline 
 Legislative Bill 1161 passed the Nebraska Legislature early 
this year. L.B. 1161, 102d Leg., Reg. Sess. (Neb. 2012) (LB 
1161). That legislation deals with the problems identified in 
Vol. XLV, No. 1 (2012) of this Newsletter. Specifically, Ne-
braska’s legislation adopted in a special session last fall 
provided special treatment for pipelines that had applications 
pending as of October 2011. That provision applied only to the 
Keystone XL pipeline as it was proposed at the time. After that 
legislation was enacted, Keystone’s application was denied at 
the federal level. Thus, Nebraska law provided no special 
treatment for the Keystone XL pipeline proposal as possibly 
revised. The current amendments to the Major Oil Pipeline 
Siting Act included in LB 1161 provide similar special treat-
ment to those pipelines that qualified for such treatment under 
the prior law. See LB 1161 § 1 (amending Neb. Rev. Stat. § 57-
1101). The legislation also includes provisions that allow the 
Nebraska Department of Environmental Quality an enhanced 
role in conducting or assisting with the creation of an environ-
mental impact statement. That statement is then forwarded to 
the governor for approval of the route. All other pipelines must 
apply for siting approval with the Nebraska Public Service 
Commission. See id. § 7. 
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INSTREAM LEASE PROGRAM UPDATE 
 The Oregon legislature created a new type of water right—
an instream water right—in 1987. Or. Rev. Stat. §§ 537.332–
.360; Or. Admin. R. 690-077-0000(3). Instream water rights 
are held in trust by the Oregon Water Resources Depart-
ment (OWRD) for the benefit of Oregonians. Or. Rev. Stat. 
§ 537.332(3). These water rights differ from other water rights 
because neither diversion of the water from the source nor 
physical control over the water is required for instream water 
rights. Id. 
 Applications for new instream water rights can be sub-
mitted to the OWRD only by the Oregon Department of 
Fish and Wildlife, the Oregon Department of Environmental 
Quality, and the Oregon Parks and Recreation Department. Id. 
§ 537.336(1)–(3); Or. Admin. R. 690-077-0020(1). Existing 
water right holders, however, may apply to transfer or lease 
water instream. Or. Rev. Stat. § 537.348; Or. Admin. R. 690-
077-0070, -0076. Instream transfers and leases carry the pri-
ority date of the original water right, and water subject to an 
instream transfer or lease may not be diverted by a junior user. 
See Or. Rev. Stat. § 537.348. 
 The holders of certain types of water rights, e.g., surface 
water rights established by certificate or adjudication, may 
enter a lease to convert all or a portion of the right to an 
instream use. Or. Admin. R. 690-077-0076(1). That is, rather 
than diverting water for a consumptive use, such as irrigation 
or manufacturing, the water is left instream. Water rights are 
considered to be beneficially used for each year of an approved 
lease. Id. 690-077-0077(11). The lease period cannot exceed 
five years (increased in November 2001 from a two-year lease 
period). Id. 690-077-0076(1). Leases, however, may be re-
newed an unlimited number of times. Id. 690-077-0077(10). 
 The OWRD cannot approve a lease application that will 
result in injury to other water rights or an enlargement of the 
existing right. If the OWRD determines that a proposed lease 
may cause injury to existing water rights or an enlargement of 
the original right, it must condition its approval of the lease 
to prevent injury or enlargement. Id. 690-077-0077(4). The 
OWRD must deny the lease application if injury or enlarge-
ment cannot be prevented. Id. If the OWRD finds that injury or 
enlargement has occurred after it approves a lease application, 
the OWRD must modify or terminate the lease. Id. Thus, the 
OWRD’s obligation to prevent injury or enlargement does not 
end upon approval of a lease application. 
 In April 2012, the OWRD updated the Oregon Water 
Resources Commission on the instream leasing program. See 
Memorandum from Dwight French, Water Right Services 
Division Administrator, OWRD, to Water Resources Commis-
sion (Apr. 20, 2012) (Memo). The instream lease program has 
grown significantly since the OWRD issued the first instream 
leases in 1994, when the OWRD approved six instream leases. 
The number of instream leases has grown to an average of 335 
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active leases per year over the past five years. Memo at 1. In 
2011, a total of 443.8 cfs was leased instream. Id. at 3. 
 The OWRD reported that there have been only two 
documented cases of injury associated with the instream lease 
program. In these cases, the OWRD determined that con-
sumptive use of the water for irrigation continued on lands 
associated with two instream leases. The OWRD attempted to 
resolve the issue with the landowners, but when its efforts 
failed, it terminated the leases to prevent further injury (and 
enlargement). Id. at 2. 
 The OWRD also reported that there has been one doc-
umented instance of enlargement. After issuing the instream 
lease, the OWRD determined that the segment of a creek 
covered by an instream lease loses surface water to ground-
water. This meant that the lease resulted in less water in the 
creek than the OWRD had originally determined. The OWRD 
worked with one of the entities involved with the lease to 
determine the amount of water lost to groundwater. Based on 
the information collected, the OWRD determined that a 50% 
loss factor must be incorporated into the lease. The OWRD 
issued a new lease to incorporate the loss factor and prevent 
enlargement. Id. at 2–3. 

WATERWATCH SCRUTINIZES APPROVAL OF EXTENSION OF 
TIME APPLICATIONS 
 Water use permits issued by the OWRD include deadlines 
by which the permit holder must begin construction, complete 
construction, and fully apply water to beneficial use. In order to 
extend these deadlines, the permit holder must apply to the 
OWRD for an extension of time. The procedures and standards 
by which the OWRD must review such applications are set 
forth in Or. Admin. R. 690-315-0010 to -0100. 

 The applicant or any other person adversely affected or 
aggrieved by a proposed final order issued by the OWRD 
may submit a written protest to the proposed final order. Id. 
690-315-0060(1). If a protest is submitted, the OWRD must 
(1) issue a final order on the extension request, or (2) schedule 
a contested case hearing if a protest has been submitted and the 
OWRD “finds there are significant disputes related to the 
proposed agency action” or the applicant submits a written 
request for such a hearing. Id. 690-315-0060(3). A party to the 
final order, i.e., the applicant or a protestant, may seek judicial 
review of the OWRD’s decision. 
 Recently, WaterWatch of Oregon, an environmental pro-
tection group, has sought judicial review of numerous final 
orders in which the OWRD has approved applications for 
extensions of time. WatchWatch filed petitions for judicial 
review of final orders that approved extensions of time for 
permits held by two municipalities, the City of Brookings and the 
City of Cottage Grove. The petitions were filed in the Marion 
County Circuit Court and in the Oregon Court of Appeals, 
respectively. See WaterWatch v. Oregon Water Resources 
Department (City of Brookings), No. 11C13222 (Marion Cnty. 
Cir. Ct. filed Mar. 11, 2011); WaterWatch v. Oregon Water 
Resources Department (City of Cottage Grove), No. A147071 
(Or. Ct. App. filed Nov. 15, 2010). The group has also pro-
tested the approval of numerous applications for extensions of 
time filed by water districts that hold permits to divert water 
from the lower Clackamas River. The cases were consolidated 
into a single contested case, and following the contested 
case hearing, the OWRD approved all of the applications. 
WaterWatch filed three petitions for review, which are pending 
in the Oregon Court of Appeals. See WaterWatch v. Oregon 
Water Resources Department (North Clackamas County Water 
Commission), Nos. A148870, A148872, A148874 (Or. Ct. 
App. filed June 16, 2011). 
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ESA CHALLENGE REJECTED 
(continued from page 1) 

biological opinion. This 2008 opinion found that the CVP’s 
operations were likely to threaten the delta smelt. Id. at 1097. 
 A coalition of conservationists sued the BOR and the 
FWS, claiming that the BOR’s renewal of the 41 contracts had 
violated section 7(a)(2) of the ESA, which requires federal 
agencies to “insure that any action authorized, funded, or 
carried out by such agency . . . is not likely to jeopardize the 
continued existence of any endangered species.” 686 F.3d at 
1096 (quoting 16 U.S.C. § 1536(a)(2)). The district court grant-
ed summary judgment for the government defendants. It held 
that section 7(a)(2) of the ESA did not apply to the diversion 
contracts because the BOR’s renewal of those contracts was 
not a “discretionary action.” Id. at 1097. As to the delivery 
contracts, the court found that the conservationists did not have 
standing to sue because they had not shown that the contracts 
had caused them to suffer any injury. Id. 
 The Ninth Circuit affirmed the district court’s decision. 
The ESA, the court explained, only applies to actions “in which 
there is discretionary Federal involvement or control.” Id. at 
1096 (quoting 50 C.F.R. § 402.03). The court found that the 
BOR did not have discretion to refuse to renew the diversion 
contracts. Federal law required the BOR to comply with 
California’s water rights law. Under California law, the senior 
right holders owned the rights to the water that the BOR 
needed to operate the CVP—the BOR did not have any choice, 
therefore, but to enter into the diversion contracts, as well as to 
renew them. Id. at 1099. 
 The Ninth Circuit also affirmed the district court’s holding 
that the conservationists did not have standing to challenge the 
BOR’s renewal of the delivery contracts. To establish standing, 
a plaintiff must establish that: “(1) he or she has suffered an 
injury in fact that is concrete and particularized, and actual or 
imminent; (2) the injury is fairly traceable to the challenged 
conduct; and (3) the injury is likely to be redressed by a 
favorable court decision.” Id. at 1098 (quoting Salmon 
Spawning & Recovery Alliance v. Gutierrez, 545 F.3d 1220, 
1225 (9th Cir. 2008)). Here, the court held, the conservationists 
had satisfied the “injury-in-fact” prong “by their assertion that 
they believe that the BOR has overcommitted water under the 
contracts which will harm the delta smelt.” Id. The contracts’ 
shortage provisions, however, precluded a finding that the 
contracts might cause the conservationists’ threatened injury. 
Because the contracts’ terms “expressly allow for § 7(a)(2) 
compliance,” and limits on deliveries to contracts, the court 
held, “[t]he threatened injury, i.e., jeopardy to the delta smelt, 
would not be traceable to the contract renewals.” Id. 
 A strong dissent argues Salazar appears to restrict 
dramatically the scope of potential ESA attacks on agency 
actions. See id. at 1102. 

IDAHO’S “CAMPS” 
(continued from page 1) 

the Idaho legislature during the 2013 legislative session. The 
CAMP Website has links to various CAMP documents.  

The CAMPs are implemented with the IDWR’s other 
authorities over water use and allocation, aquifer recharge, 

surface water storage, flood protection, conservation, environ-
ment and habitat protection, and other mandates. The State 
Water Plan (last revised in 1996) is being updated and will 
incorporate the CAMPs as they are finalized. See Idaho Code 
Ann. §§ 42-1734A to -1734I. The 2012 Proposed Revision to 
the State Water Plan is on the IDWR website at http://www. 
idwr.idaho.gov/waterboard/WaterPlanning/Statewaterplanning/
State_Planning.htm. 
The Eastern Snake Plain Aquifer CAMP—Conjunctive 
Administration of Surface and Ground Water and Funded, 
Managed Recharge Projects 

Our Prior Article described in detail the CAMP process for 
the ESPA. The ESPA CAMP was finalized and was passed into 
law in 2009 by the Idaho legislature. This CAMP was the first, 
and probably the most complex. The ESPA is a roughly 
10,000-square-mile aquifer that stretches across most of 
southern Idaho, connects to the Snake River at several places, 
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and ultimately spills out of the walls of the deep Snake River 
Canyon in huge springs (known as Thousand Springs, located 
near Hagerman, Idaho). As described in our Prior Article, 
evolving practices in, and the often misunderstood interaction 
of, surface diversions, flood control, flood irrigation, switches 
to ground water pumping and sprinkler irrigation, conservation 
measures, diversification of the beneficial uses of water both 
upstream and downstream of Thousand Springs, growth in 
municipal and industrial uses, and extensive drought conditions 
culminated in unanticipated alterations to incidental and 
intentional aquifer recharge and in disputes between springs 
water users and ground water users. Managing water rights and 
water use in this area has been a challenge for the state for 
many years.  

As in other western states, Idaho had applied the prior 
appropriation doctrine to both surface and ground waters 
separately. The changes and pressures noted above in the ESPA 
led to hydrological studies and the development of computer 
models that improved our understanding of the physical 
connection of surface and ground water supplies in the ESPA. 
In 1994, the state promulgated rules governing conjunctive 
management, or administration of ground and surface waters 
having a common source of supply. Rules for Conjunctive 
Management of Surface and Ground Water Resources, Idaho 
Admin. Code r. 37.03.11.000–.050 (Rules). The Rules establish 
a complex process, with extensive criteria for determining the 
nature and extent of water supply interconnection, evaluating 
the interplay between junior and senior water uses in the 
common source, and for evaluating mitigation plans proposed 
to address any senior water user’s call. Difficulties in 
implementing the Rules to resolve the problems described 
above, amid the ongoing Snake River Basin Adjudication, were 
discussed in the Prior Article. This situation was the backdrop 
for the ESPA CAMP. 

One of the products of the ESPA CAMP was the 
identification of managed recharge projects not only to increase 
the water in the aquifer, but also to recharge Thousand Springs. 
As described in our Prior Article, funding of recharge and other 
identified projects was a concern when the ESPA CAMP was 
finalized. Full implementation of Phase I (the first 10 years) of 
the ESPA CAMP was estimated to cost between $70 million 
and $100 million, or an estimated cost of $7 to $10 million 
annually. See ESPA CAMP at app. B (setting forth funding 
recommendations). But, even with the widespread economic 
challenges of the past several years, the recharge projects are 
being funded through cooperative efforts and several have been 
implemented. Other ongoing CAMP implementation projects 
involve the conversion of ground water use to surface water 
use, reducing water demand (through buy-outs of some 
businesses and water uses and the conversion of irrigated acres 
to conservation reserve acres), and weather modification (cloud 
seeding). See the ESPA CAMP page on the CAMP Website to 
access the Implementation Committee’s reports and proposed 
work plans. Of particular interest is a study prepared for the 
IDWR and IWRB by the Idaho Water Resources Research 
Institute. See Gary S. Johnson, “Prioritization of Aquifer 

Recharge Sites Based on Hydrologic Benefits” (Apr. 2012) 
(addressing 19 proposed recharge sites in the ESPA). 

The adoption of the ESPA CAMP proved that diverse 
interests that depend on the aquifer, springs, and the Snake 
River can work together to resolve long-standing issues and 
develop plans to achieve common goals—and can develop 
creative ways to fund implementation projects to move the 
CAMP goals to fruition. The RPA CAMP, also discussed in 
our Prior Article, was adopted by the IWRB in July 2011 and 
was passed into law in the 2012 legislative session. See H.B. 
396, 61st Leg., 2d Reg. Sess. (Idaho 2012). For information 
about the RPA CAMP and projects proposed for that area, see 
the CAMP Website. 
CAMPing in the Treasure Valley  

Another CAMP covering the Treasure Valley in Idaho had 
just commenced when we first reported about the CAMP 
process. The Treasure Valley aquifer encompasses the area 
from the Lucky Peak Dam near Boise to the Snake River, 
including Ada and Canyon Counties in southwest Idaho. The 
Treasure Valley is the state’s fastest growing area and includes 
some of the state’s largest cities. Much of the farmland has 
been urbanized. Issues for the TV CAMP were very different 
from the ESPA CAMP and the RPA CAMP. As described in 
the Prior Article, the advisory committee for the TV CAMP 
was established in March 2010, with 32 members representing 
a host of municipalities, counties, private interests, and groups. 
The Proposed TV CAMP was finalized in June 2012 and the 
public comment period has concluded. The IWRB will review 
comments and finalize the TV CAMP this fall, and will present 
it to the Idaho legislature in the 2013 legislative session. 
Information about the TV CAMP can be found on the CAMP 
Website. 

The Treasure Valley Water System. The Treasure Valley 
water system is a complex network of dynamic interconnection 
between surface waters and shallow, intermediate, and deep 
aquifers, as described in the draft TV CAMP. The aquifer 
system extends downstream (along the Boise River) from 
Lucky Peak Dam to the confluence with the Snake River, and 
is the primary source of drinking water for the communities in 
the Treasure Valley (95% of the valley’s drinking water is 
pumped from the aquifer system). The Boise River and its 
associated irrigation delivery systems provide the primary 
source of recharge water to the aquifer system. The shallow 
aquifers are generally in direct hydraulic communication with 
the Boise River and to a lesser extent the Snake River through-
out most of the Treasure Valley. Surface water recharges the 
aquifer system and aquifers discharge to drains and rivers. The 
connection between these surface and aquifer waters is a 
critical element in the location and availability of water for 
numerous and growing needs. Water used in one location will 
likely be the supply for a different water need elsewhere in the 
basin. One of the goals of the TV CAMP was to develop and 
refine a computer model used to characterize the water systems 
in the valley. See Proposed TV CAMP at 1–6. 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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Climate variability adds complexity and uncertainty to 
planning for future water needs. Studies done at Boise State 
University for the TV CAMP process highlighted the trends 
toward increased temperatures and increased severe climate 
conditions (floods and droughts) as challenges for water use 
planning in the valley. Increased variability of surface water 
supply makes planning for existing and future needs uncertain; 
reduced natural flows result in less water to meet natural flow 
water rights and increase the use of stored reservoir water; 
ground water supplies vary and are insufficient to meet needs 
in some areas; and future droughts and early snow melt runoffs 
raise concerns about the lack of storage and long-term plans for 
such events. Id. at 9. 

The water supply of the Treasure Valley relies on a 
reservoir system comprised of four reservoirs: Arrowrock, 
Anderson, and Lake Lowell, constructed in the early to mid-
1900s, and Lucky Peak, constructed in 1957. Combined, these 
reservoirs are capable of storing one million acre-feet of water, 
about one-half of the average annual inflow of the Boise River. 
They provide water supplies for irrigation, hydropower, and 
winter flows; and recreational, wildlife, and aesthetic interests; 
together with flood control benefits. An extensive distribution 
system below Lucky Peak, with approximately 1,170 miles of 
major irrigation canals, supplies irrigation needs. Eleven 
principal drain systems, with approximately 195 miles of 
drains, channel water out of low-lying areas to the Boise River. 
Id. at 13–14. Most of this infrastructure is dated. Maintaining 
the aging water storage and distribution infrastructure is a 
challenge. Additionally, the interconnected nature of surface 
water and ground water presents other challenges, not only in 
identifying and characterizing the connections and under-
standing the relationships among the natural and manmade 
water systems, but also in conjunctive management of water 
rights and uses. 

Management Challenges. The Proposed TV CAMP 
describes the various historic uses and sources of water and 
anticipated changes in water use and supply. The challenges 
presented by the continuing transition from agriculture water 
use to domestic, commercial, municipal, and industrial (DCMI) 
uses, while supporting existing users, maintaining quality of 
life and quality of water, protecting environmental needs 
(including riparian habitat), and meeting new water needs and 
current water shortfalls, are daunting. The number of agencies 
involved in water management in the Treasure Valley and state 
laws concerning the use of water adds a layer of complexity. 
Along with the IDWR and the IWRB, there are Water District 
#63, the Boise Project Board of Control, 47 irrigation districts, 
canal companies and lateral associations, and counties seeking 
to comply with state law mandating use of surface water for 
irrigation in land use planning and subdivisions. There are 
IDWR moratoria concerning use of water; agreements with the 
Nez Perce Tribe and federal and state laws concerning stream 
flows; water use by the state water supply bank and various 
rental pools; and existing and possible future ground water 
management areas or districts. Id. at 22–24. Planning for the 
future will require cooperation among the various agencies and 
water users both in developing a better understanding of the 
interconnected hydrology and in working together to allocate, 
conserve and enhance water sources.  

Proposed Actions. From its studies and discussions, the 
TV CAMP identifies the following needed actions: 

(1) Enhance water planning and management (improving 
ground water models for the Treasure Valley, 
measuring water usage, increasing drought planning, 
and creating a mechanism to coordinate ground water 
use); 

(2) Add storage and supply (continue to study the feasibility 
of adding surface water storage projects, identify 
managed recharge projects, support the exchange of the 
Bureau of Reclamation’s flow augmentation space in the 
Lucky Peak reservoir with replacement water supply 
under the Nez Perce agreement and term sheet, and 
evaluate augmentation of existing cloud seeding 
activities); 

(3) Reduce demand through water conservation measures 
(several specific measures are identified); 

(4) With conversion of water use from agriculture to 
DCMI, include continued use of surface water to 
irrigate in urbanized areas and encouraging water 
marketing to meet DCMI needs, including use of the 
water bank and rental pool supplies; 

(5) Better utilize the Municipal Water Rights Act of 1996, 
ch. 297, 1996 Idaho Laws (to codify the historic 
“growing communities doctrine” for appropriation of 
water rights for future growth), to secure water rights 
for growing municipal water demands; and 

(6) Ensure viability of the water delivery infrastructure. 
Id. at 26–28. 

Implementation Challenges. Implementation of the TV 
CAMP will require the cooperation of numerous agencies, 
companies, water users, and individuals. Continued outreach, 
education, planning, and coordination will be critical. Funding 
of projects will be a partnership among the state, local, and 
federal governments; stakeholders; water users; and non-
governmental organizations, with the costs shared among 
partners. As the implementation plan is refined and specific 
projects are slated for funding, the funding mechanisms will be 
identified. The TV CAMP is a work in progress, even as it 
becomes a final plan. It is anticipated that gathering sufficient 
data to understand the effects of proposed actions may take a 
number of years (including measuring, monitoring, and 
computer model development). But, in order to make sound 
future planning decisions, those working to implement the TV 
CAMP will require the development and maintenance of state-
of-the-art monitoring and evaluation tools, including enhanced 
computer models.  

While the 2013 legislature is presented with and considers 
the final TV CAMP and its funding needs, including funding 
for computer model development, the legislature will also face 
additional funding requests for ESPA CAMP and RPA CAMP 
projects. Further, water issues developing in the Big Wood 
River area will demand attention. According to IDWR, the Big 
Wood River area is likely to be the focus of the next CAMP 
and, even before that CAMP is organized, will face the 
pressures of possible water calls and conjunctive management 
issues as that area emerges from the Snake River Basin 
Adjudication activities. The IDWR has stated that there is a 
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need to develop a computer model for the Big Wood River 
basin. Which of these competing funding needs will be met 
with the remaining CAMP Fund remains to be seen as the 2013 
legislature convenes in January. As reported by the IDWR to 
the legislature’s Natural Resources Interim Committee (on 
September 27, 2012), the CAMP Fund was initially established 
at $20 million, was reduced to $8 million, and about $2.5 
million remains in the Fund. As was the conclusion in our Prior 
Article about the then-new ESPA CAMP, the CAMP process 
has been successful in bringing together diverse interests and 
creating a plan out of uncertainty and controversy. The issue 
facing the Treasure Valley stakeholders now is to do the same 
in the implementation and funding phases, to garner support for 
CAMP projects and to identify public and private funding 
mechanisms to implement the proposed projects. While much 
remains to be done state-wide to plan for future water needs, 
with continued perseverance, collaborative work, and creative 
thinking, this writer believes that Idaho will see the CAMP 
process successfully achieve the ultimate goal—to balance 
water supply and demand statewide to result in sustainable 
water supplies and optimum use of available water resources 
for all water users and uses. 
New Dams and Bigger Reservoirs? 

 As a side note, a central focus these days in the IWRB’s 
planning for Idaho’s future water needs has been the funding of 
feasibility studies for additional or enhanced water storage 
facilities. The IWRB has been studying the feasibility of adding 
new dams or raising the height of existing dams in four 
locations in Idaho. Proposals include a new Galloway Dam (on 
the Weiser River), a rebuilt Teton Dam and other options on 
the Henry’s Fork in the Teton Basin, adding height to the 
Minidoka Dam on the Snake River, and adding height to the 
Arrowrock Dam (or another existing dam) on the Boise River. 
For information about these proposals and the status of 
feasibility studies, see the IDWR website at http://www. 
idwr.idaho.gov/waterboard/WaterPlanning/Storage/default.htm. 
Implementation of some or all of these proposals going forward 
could play an important role in planning for and meeting future 
water needs in the state. 

FEDERAL RESERVED WATER RIGHTS 
(Amy K. Kelley, Reporter)

 
 
NINTH CIRCUIT ADDRESSES SIGNIFICANT WATER-RELATED 
ESA AND NEPA CLAIMS 

Grand Canyon Trust v. U.S. Bureau of Reclamation, 691 
F.3d 1008 (9th Cir. 2012), involved litigation raising Endangered 
Species Act of 1973 (ESA) and National Environmental Policy 
Act of 1969 (NEPA) challenges to the flow regime adopted for 
releases by the U.S. Bureau of Reclamation (BOR) from the Glen 
Canyon Dam on the Colorado River. See 16 U.S.C. §§ 1531–
1544; 42 U.S.C. §§ 4321–4347. The main object of concern for 
the Glen Canyon Trust (Trust) related to impacts upon an 
endangered fish species, the humpback chub, whose habitat is 
found predominantly below the dam, and is a species that is 
negatively impacted by releases of the cooler water stored behind 

the dam in Lake Powell. After rulings by the trial court, but 
before the appellate court rendered its decision, the U.S. Fish and 
Wildlife Service (FWS) in 2011 issued a new biological opinion 
(BiOp) and an accompanying new incidental take statement 
(ITS) designed to cover dam operations through 2020. This 
resulted in the mooting of a number of issues raised on appeal, 
which related to an earlier BiOp and ITS. 691 F.3d at 1011–16. 

With regard to the remaining challenges, which primarily 
involved claims that the ESA required consultation, and that 
NEPA required an environmental assessment (EA) or environ-
mental impact statement (EIS), for each annual operating plan 
(AOP) for releases, the court found in the government’s favor. 
Citing to the decision in National Ass’n of Home Builders v. 
Defenders of Wildlife, 551 U.S. 644 (2007), the U.S. Court of 
Appeals for the Ninth Circuit held that an AOP is not a 
“discretionary” act of a federal agency that requires 
consultation under ESA § 7, 16 U.S.C. § 1536(a)(2). 691 F.3d 
at 1017–21. The court reasoned that the Colorado River Basin 
Project Act requires that AOPs reference the “adopted criteria” 
for releases, and those criteria, which require a “modified low 
fluctuating flow” (MLFF) regime (rather than the “seasonally-
adjusted steady flow” regime that the Trust would prefer), had 
been adopted in 1996 and were not up for reconsideration each 
year. The BOR “does not have the discretion to select different 
operating criteria for the Dam by saying so in an AOP.” Id. at 
1019. The parties, the court observed, really did not have a 
problem with implementation of MLFF, but rather with its 
adoption as the flow regime in the first place; however, BOR 
“fully complied with ESA consultation requirements before the 
Secretary chose MLFF.” Id. at 1021. The court did not view the 
AOP as something that could be significantly altered from year 
to year, but rather characterized it as “a descriptive tool by 
which Congress and the Governors of the Colorado River 
Basin States may be kept apprised of how [BOR] is meeting its 
multiple preexisting obligations while implementing MLFF at 
the Dam.” Id. at 1020. 

Nor were the AOPS “major federal actions” that required 
repetitive NEPA analysis on a yearly basis. This was really an 
attempt to relitigate, in the same circuit, an issue that had been 
decided in Upper Snake River Chapter of Trout Unlimited v. 
Hodel, 921 F.2d 232 (9th Cir. 1990). The court had held in 
Upper Snake River that, as to “ongoing operations” such as 
operating regimes for flow releases from dams, NEPA 
compliance was not required by actions that “would not change 
the status quo.” Id. at 234–35. Because, as noted above with 
regard to the Glen Canyon Dam, BOR “is not authorized to 
operate the Dam under another flow regime [than MLFF] by 
simply declaring such a change in an AOP,” the status quo is 
not changed by the AOP process. 691 F.3d at 1022. This 
clearly is true with regard to the “legal” status quo; obviously 
given fluctuations in snowmelt, rainfall, etc., the physical 
situation on the river could be very different from year to year, 
so the impacts on species in the river from flow releases could 
differ. But it seems clear that the court is not referring to that 
status quo. The court noted in passing that, at least in this case, 
the issues of whether the BOR was engaging in discretionary 
actions (the ESA issue) and whether those were major federal 
actions are “much the same.” Id. at 1022 (quoting Marbled 
Murrelet v. Babbitt, 83 F.3d 1068, 1075 (9th Cir. 1996)).  
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ARIZONA SUPREME COURT DECIDES THAT THERE ARE NO 
FEDERAL RESERVED WATER RIGHTS ON LANDS GRANTED 
BY UNITED STATES TO STATE AS SCHOOL TRUST LANDS 

In 1850, when it created the New Mexico Territory (from 
which both New Mexico and Arizona evolved), the United 
States reserved township sections in the territory for schools, 
and added some lands to the reservation four years later for a 
university. These lands were granted to Arizona when the 
Arizona Territory was separated from the New Mexico 
Territory in 1863, and the Arizona Territory was granted 
additional tracts in 1881 for a university. When Arizona 
obtained statehood, the enabling act confirmed the prior land 
grants and granted additional lands to support educational and 
various other state institutions. Some of the specific township 
sections that should have been granted, but had not yet been 
surveyed in earlier times, were not available, so the state was 
allowed to make “indemnity-in-lieu selections.” Considered 
together, these various land grants are referred to as “State 
Trust Lands.” Many years after statehood there was a general 
stream adjudication involving the Gila River System and the 
Little Colorado River System.  

In In re General Adjudication of All Rights to Use Water in 
the Gila River System and Source, No. WC-11-0001-IR, 2012 
WL 3966327 (Ariz. Sept. 12, 2012), the court addressed 
whether there were any federal reserved water rights attendant 
to such State Trust Lands, and affirmed the determination of 
the special master and superior court below that there were no 
such reserved water rights. The case is unusual in that the claim 
of federal reserved water rights was not made by any federal or 
tribal entity, but by a state. The request would have 
significantly extended the reserved rights doctrine—while the 
reservations of much of the land did, in fact, occur while the 
property was still federal, the reservations were never for 
federal purposes, but always for (eventual) state purposes. The 
court declined to recognize a “federal purpose of supporting 
specified public institutions” as urged by the state. Id. at *5, 7. 
Educational land grants might be in the “public interest” but 
they do not qualify as the kind of “federal purpose” that 
underlies the recognition of reserved water rights. Id. at *7. 
Furthermore, in many cases, the “reservations” for “grants” to 
the state were not really reservations or even withdrawals of 
any actual tracts of land at all, because the surveys had not yet 
occurred. Id. Additionally, the relevant tracts of land are no 
longer federal lands, and the retained oversight of the use of the 
lands under the terms of the enabling act is not enough to 
justify federal water rights relative to those lands. Id. at *8. It 
was also the case that the United States did make some express 
federal reservations of land valuable for the development of 
water power in the enabling act, indicating that it “knew how to 
reserve land for a federal purpose and effectively did so” in 
some other instances. Id. Finally, regardless of all other issues, 
the court noted that there was no indication of any sort in the 
record of a congressional intent to reserve water rights. 
Congress did seem to be aware that due to extreme aridity, the 
land grants in Arizona might not be worth as much as 
elsewhere, but the court concluded that “Congress intended to 
compensate for the relatively low value of land granted to 
Arizona by augmenting the amount of land granted, not by 
reserving federal water rights for those lands.” Id. at *9. 

FEDERAL WATER QUALITY 
(Matt Bingham, Reporter)

 
 
ANOTHER WIN FOR MOUNTAINTOP COAL MINING 
VERSUS EPA 

On July 31, 2012, the U.S. District Court for the District of 
Columbia granted plaintiffs’ second motion for partial 
summary judgment in National Mining Ass’n v. Jackson, Nos. 
10-1220, 11-0295, 11-0446, 11-0447, 2012 WL 3090245 
(D.D.C. July 31, 2012), holding that the U.S. Environmental 
Protection Agency (EPA) exceeded its statutory authority in 
issuing its July 21, 2011, Final Guidance memorandum on 
Appalachian surface coal mining (Final Guidance). Combined 
with the court’s grant of plaintiffs’ prior partial summary 
judgment motion (on other issues), 816 F. Supp. 2d 37 (D.D.C. 
2011), this decision resolved the case entirely in the plaintiffs’ 
favor at the district court level. The decision follows another 
recent decision of the D.C. District Court in a separate case 
between a mountaintop coal mine and EPA that also found 
EPA to have exceeded its authority under the Clean Water Act 
(CWA). Mingo Logan Coal Co. v. EPA, 850 F. Supp. 2d 133 
(D.D.C. 2012). See Vol. XLV, No. 2 (2012) of this Newsletter. 

NMA v. Jackson began when EPA released its Interim 
Guidance memorandum on Appalachian surface coal mining 
on April 1, 2010. The memo was addressed to the regional 
administrators in EPA Regions 3, 4, and 5 and stated that its 
purposes was to “provide further clarification of EPA’s roles 
and expectations” in the federal-state permitting process for 
Appalachian surface coal mining operations. The National 
Mining Association (NMA) sued for a preliminary injunction, 
arguing that the interim guidance “(1) effectively established a 
region-wide water quality standard based on conductivity 
levels it associated with adverse impacts to water quality, 
(2) was being used by the EPA to cause indefinite delays in the 
permitting process, and (3) caused various permitting 
authorities to include the conductivity level into pending 
permits.” See NMA v. Jackson, 2012 WL 3090245, at *3. 

After receiving and addressing some public input on the 
Interim Guidance, EPA issued the Final Guidance on July 21, 
2011. NMA argued that the Final Guidance exceeded EPA’s 
authority under the CWA and the Surface Mining Control and 
Reclamation Act (SMCRA). Id. EPA responded, along with 
other arguments, that the Final Guidance was not subject to 
judicial review because it was not a “final agency action” under 
the Administrative Procedure Act (APA) and, in the alternative, 
that if it was a final agency action, it was within EPA’s existing 
statutory and regulatory authority. Id. West Virginia, Kentucky, 
and several other entities also sued EPA over the Final Guidance, 
and all of the actions were consolidated and transferred to the 
D.C. District Court. For the reasons summarized below, the court 
agreed with the plaintiffs on all points. 
Final Guidance Constituted a Final Agency Action 

Under the APA, only final agency actions can be appealed 
to the courts. See 5 U.S.C. § 704. Under the U.S. Supreme 
Court case of Bennett v. Spear, the test for determining whether 
an action is a final agency action involves two parts: “‘First, 
the action must mark the consummation of the agency’s 
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decision making process’ and second, ‘the action must be one 
by which rights or obligations have been determined, or from 
which legal consequences will flow.’” NMA v. Jackson, 2012 
WL 3090245, at *4 (quoting Bennett v. Spear, 520 U.S. 154, 
177–78 (1997)). In this case, EPA conceded the first part of the 
test but argued that the Final Guidance did not meet the second 
part because it explicitly stated that it was not binding on 
EPA’s regional offices and did “not provide new authority to 
the EPA.” Id. at *5. The court disagreed, based on evidence 
that, as a practical matter, “the Final Guidance . . . has caused 
EPA field offices and the state permitting authorities to believe 
that permits should and will be denied if its ‘suggestions’ and 
‘recommendations’ are not satisfied.” Id. at *6. The court then 
went beyond the finding of a final agency action to conclude 
that the Final Guidance was “a de facto legislative rule,” 
meaning that EPA would have needed to conduct a formal 
rulemaking process in order to adopt it. Id. at *8. 
EPA Exceeded Its Authority Under SMCRA and the CWA 

The court also found that the Final Guidance attempted to 
expand EPA’s role in the SMCRA and CWA permitting 
processes as defined by Congress. With respect to SMCRA, the 
statute gives EPA “only the ability to comment on and provide 
its written concurrence prior to the [Interior] Secretary’s 
approval of a state SMCRA permitting program.” Id. at *12. In 
this case, since EPA had already approved the applicable 
states’ SMCRA programs, it had no authority to impose 
additional conditions on new permits issued under those 
programs. 

With respect to the CWA, the court held that the Final 
Guidance infringed on the states’ role in CWA permitting 
under both sections 303 and 402. Id. at *13–17. See 33 U.S.C. 
§§ 1313, 1342. Under section 303 of the CWA, states have 
primary authority for the development of water quality 
standards to be enforced through permits. Although EPA has 
some authority under section 303 to set water quality standards, 
it did not exercise that authority in promulgating the Final 
Guidance. So, the issue presented in this case was whether the 
Final Guidance actually established a water quality standard. 
The court’s analysis turned on the binding nature of the 
guidance as discussed above. Since the court had already 
concluded that the Final Guidance was binding on EPA’s 
regional offices, it also concluded that the document 
impermissibly attempted to establish a water quality standard 
for conductivity. Id. at *13–14. 

Under section 402, states with approved permitting 
programs are responsible for drafting pollution discharge 
permits, but must submit draft permits for EPA review. More 
specifically, one of the implementing regulations gives states 
with approved permitting programs authority to determine 
which pollutants threaten water quality standards and, 
therefore, should be regulated through permits. Id. at *14–17. 
See 40 C.F.R. § 122.44(d)(1). EPA’s Final Guidance “presumed” 
that all discharges would threaten water quality standards for 
conductivity and, according to the court, impermissibly “reoved 
that determination from the state authority.” 2012 WL 3090245, 
at *17. 
Conclusion 

NMA v. Jackson is an important case for at least two 
reasons. First, the court’s conclusion that the Final Guidance 

was a final agency action subject to judicial review under the 
APA could serve as a powerful precedent in challenging other 
“guidance” documents and unofficial agency policies. Second, 
the opinion clearly limits EPA’s authority over surface coal 
mining operations and other permits issued under section 402 
by enforcing the division of responsibilities between EPA, 
other federal agencies, and the states as laid out by the 
applicable statutes. 

CALIFORNIA 
(Ronald B. Robie, Reporter)

 
 
FEDERAL GOVERNMENT CAN CONDEMN CALIFORNIA 
PUBLIC TRUST INTERESTS 

United States v. 32.42 Acres of Land, 683 F.3d 1030 (9th 
Cir. 2012), held that the federal government’s power of 
eminent domain allows it to permanently extinguish the State 
of California public trust rights on property it condemns. The 
case concerned tidelands property in San Diego that was owned 
by the San Diego Port District, subject to the state’s common 
law public trust and a U.S. Navy lease. In 2005, the Navy 
decided to acquire the land in fee simple. Its complaint in 
condemnation expressly listed “any tidelands trust rights of the 
State of California” as part of the estate to be taken. Id. at 1033. 

The California State Lands Commission (Lands Com-
mission) moved for summary judgment against the Navy’s 
tidelands rights claim. The Lands Commission conceded that 
the Navy could disregard state public trust restrictions as long 
as the federal government owned the property. The Lands 
Commission asserted, however, that the Navy’s right to 
disregard any trust restrictions did not make the trust itself 
disappear. If the Navy later transferred the property to a private 
party, then the state’s public trust rights would become 
effective again, the Lands Commission asserted. Id. at 1034. 

The district court denied the Lands Commission’s motion, 
and the Ninth Circuit affirmed. California’s public trust 
doctrine, the court held, is a state law property right in 
tidelands property that the state acquired when it entered the 
Union. As long as the tidelands remain state property, the 
federal government cannot abrogate the trust. The rules change, 
however, after the federal government condemns the property. 
“Holding that California’s public trust interest in the Property 
survives the federal government’s attempt to condemn it,” the 
court reasoned, “would subjugate the federal government’s 
eminent domain power to California’s state law public trust 
doctrine. . . . The Supremacy Clause prevents this outcome.” 
Id. at 1038. The court concluded that “[h]aving paid just 
compensation, the United States is entitled to the interest it 
sought in its complaint in condemnation: full fee simple, free of 
California’s public trust.” Id. at 1039. 
FEDERAL COURT DENIES INTERVENTION IN SAN JOAQUIN 
RIVER CASE  

In Wolfsen Land & Cattle Co. v. Pacific Coast Federation 
of Fishermen’s Ass’ns No. 2011-5113, 2012 WL 4215902 
(Fed. Cir. Sept. 21, 2012), the U.S. Court of Appeals for the 
Federal Circuit denied intervention in a takings case arising out 
of the 2006 settlement agreement (Settlement) that terminated 
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18 years of litigation over environmental impacts of the Friant 
Dam, a federally operated facility on California’s San Joaquin 
River. The Settlement was later implemented by the San 
Joaquin River Restoration Settlement Act, Pub. L. No. 111-11, 
123 Stat. 199 (2009). See Vol. XLII, No. 2 (2009) of this 
Newsletter. The Settlement required the government to make 
certain water releases from the dam. Allegedly, these water 
releases damaged property below the dam, prompting down-
stream landowners (collectively, Wolfsen) to bring a takings 
claim. Wolfsen, 2012 WL 4215902, at *1–2. 

A motion to intervene as of right under Court of Federal 
Claims rule 24(a) was filed in the takings action by the Pacific 
Coast Federation of Fishermen’s Associations and the Natural 
Resources Defense Council (collectively, Intervenors). Inter-
venors asserted they had an interest in full performance of the 
Settlement. The Court of Federal Claims denied the motion, 
holding that intervenors had not shown that they had any 
interest in the litigation that was not already protected by the 
government’s participation. Id. at *3. 

On appeal, Intervenors conceded that—on paper at least—
their interests were aligned with the government’s (i.e., that the 
government was required to defend its compliance with the 
Settlement’s terms). Given the 18 years of acrimonious 
litigation that had preceded that Settlement, however, 
Intervenors were concerned that the government’s defense 
might be half-hearted. Intervenors worried that a lackluster 
defense by the government might lead to a court ruling that 
would make “robust implementation of the [Settlement] either 
practically or totally impossible.” Id. at *4. Intervenors also 
were concerned that “the government might conduct itself in 
such a way as to technically comply with the [Settlement], 
while undermining its substance and frustrating its goals,” or 
that the government would enter into a settlement with Wolfsen 
that might restrict the government’s ability to fully comply with 
the Settlement’s terms. Id. at *4, 6. Intervenors’ participation in 
the suit was necessary, they insisted, to ensure that the 
Settlement was defended vigorously, and to ensure that no 
inappropriate settlements were made. 

The Federal Circuit affirmed the trial court’s denial of 
intervenors’ motion. It was true, the court acknowledged, that 
the “burden of showing inadequacy of representation is 
‘minimal,’ requiring only a showing that an existing party’s 
representation of [Intervenors’] interests ‘may be’ inadequate 
as to some aspect of the case at bar.” Id. at *3. Even this 
“minimal” burden, however, had imposed two requirements. 
First, Intervenors had needed to carry their burden to make a 
“compelling showing” that the litigation would proceed 
differently if they were a party, i.e., that their “interests may 
not be adequately protected by the government insofar as there 
are aspects of the case that the government might not—or 
might not be able to—pursue to their fullest.” Id. at *4. Second, 
Intervenors needed to “overcome the presumption that the 
government as sovereign adequately represents the interests of 
citizens concerning matters that invoke ‘sovereign interests.’” Id. 

Intervenors’ motion had not satisfied these requirements, 
the court held, because it had not offered specifics to support 
the expressed suspicions. Even if the court accepted their 
allegations about the government’s conduct in the case that 
generated the Settlement, the court stated, that earlier conduct 
did not give Intervenors the automatic right to intervene in the 

instant takings action. Rather, Intervenors had been required to 
identify some “argument that the government would leave 
aside but [Intervenors] would not, [some] reason to believe the 
government would be unwilling to pursue some theory that 
[Intervenors] would pursue in order to defeat Wolfsen’s claim,” 
or some impact that they could have on settlement negotiations. 
Id. at *5. The motion failed because it did not provide any 
example of a concrete contribution that only Intervenors could 
make to the case. 

The court also found that Intervenors had not overcome the 
presumption that the government would perform its sovereign 
duty to defend its compliance with the Settlement and the 
federal law that implemented it. “We cannot see—and 
[Intervenors have] not shown—any reason why the government 
would not defend against Wolfsen’s claim to the utmost, just as 
[Intervenors] would do were it a party.” Id. The court found 
that the government would be particularly motivated to prevail 
in the instant takings action because the government stood to 
lose the most if Wolfsen prevailed. The “government and 
[Intervenors] have precisely the same motivation, which is to 
see Wolfsen’s claim fail, for as many reasons as possible. It is, 
after all, the government who would be liable for money 
damages if Wolfsen’s claim succeeds.” Id. It also would be the 
government, the court stated, that “would be caught between 
the rights of landowners and the terms of the settlement” if 
Wolfsen’s claim succeeded. Id.  

The court suggested that Intervenors might later renew 
their motion should concrete evidence surface that supported 
their suspicions. Id. at *6. In the meantime, however, they 
would have to trust the government to honor its obligations 
under the Settlement, and to follow the dictates of the 
government’s own interests. 

Wolfsen is significant because it demonstrates that the 
“minimal” burden that Court of Federal Claims rule 24 imposes 
on intervention still requires specificity with regard to both 
showings. 
THIRD DISTRICT DEFINES “BEST EFFORTS” CLAUSE IN 
WATER CONTRACT 

California Pines Property Owners Ass’n v. Pedotti, 141 
Cal. Rptr. 3d 793 (App. 2012), held that—unless the parties 
expressly agree otherwise—a “best efforts” clause in a water 
storage contract does not impose the duty to act as a fiduciary. 
Rather, such a clause only requires the exercise of “good” or 
“typical” efforts. 

The contract at issue was between a rancher who owned 
water rights and a property owners association that owned a 
reservoir. The contract entitled the rancher to store water in the 
reservoir and to use the stored water to irrigate his ranch. The 
rancher was obligated, however, to use his “best efforts” to 
keep the reservoir full. The contract did not define “best 
efforts.” Id. at 794. From 2006 through 2008, the rancher used 
water from the reservoir, even though the reservoir was not 
full. The association sued for breach of contract, arguing that 
the “best efforts” clause imposed a fiduciary duty on the 
rancher; i.e., that the rancher was required to place the 
association’s interest in a full reservoir ahead of his own 
interest in irrigating his ranch. Id. at 798. 

The trial court ruled in the rancher’s favor, and 
California’s Third District Court of Appeal affirmed. A “best 
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efforts clause,” the court noted, “does not create a fiduciary 
relationship.” Id. at 799. Rather, “when a contract does not 
define the phrase ‘best efforts,’ the promisor must use the 
diligence of a reasonable person under comparable circum-
stances.” Id. at 801. 
DIFFERING RULES ON NAVIGABILITY CRITICIZED BY COURT 

In Sumner Hill Homeowners’ Ass’n v. Rio Mesa Holdings, 
LLC, 141 Cal. Rptr. 3d 109 (App. 2012), California’s Fifth 
District Court of Appeal, concluding that two contradictory 
tests have evolved to determine whether a watercourse is 
“navigable” for state law purposes, urged the supreme court or 
the legislature to resolve the conflict. Id. at 129. The case 
concerned a developer’s challenge to a subdivision map. The 
suit centered on a section of the Subdivision Map Act that 
provides: 

No local agency shall approve either a tentative or a 
final map of any proposed subdivision to be fronted 
upon a public waterway, river, or stream which does 
not provide, or have available, reasonable public 
access by fee or easement from a public highway to 
that portion of the bank of the river or stream 
bordering or lying within the proposed subdivision. 

Id. at 125 (quoting Cal. Gov’t Code § 66478.4(a)). The Sub-
division Map Act defines “public waterway, river or stream” as 
“those waterways, rivers and streams defined in Sections 100 
through 106 of the Harbors and Navigation Code.” Id. at 126 
(emphasis omitted) (quoting Cal. Gov’t Code § 66478.4(c)). 
 The Fifth District Court of Appeal rejected the developer’s 
claim on statute of limitations grounds. Before doing so, how-
ever, the court discussed “a significant uncertainty that exists in 
the law of navigability in cases such as this.” Id. at 114. 
 The court noted that the Harbors and Navigation Code’s 
definition of “waterway” contains a structural ambiguity. The 
legislature does expressly list some “waterways, rivers and 
streams” in sections 101 through 106. Id. at 126. Where only 
part of a waterway is listed, then the courts hold that only the 
listed part of the waterway is navigable. Id. at 127. In 1856, the 
California Supreme Court held that—under the doctrine of 
expressio unius est exclusio alterius (the expression of some 
things in a statute necessarily means the exclusion of other 
things not expressed)—any portion of a listed waterway that is 
above or below the listed portion is conclusively presumed to 
be nonnavigable. Id. (citing Amazon River Water Co. v. 
Amsden, 6 Cal. 443 (1856)). 

A different rule applies, however, when no portion of a 
waterway is listed in Cal. Harb. & Nav. Code §§ 101–106. 
Such non-listed waterways are covered by section 100, which 
defines “public waterways, rivers or streams” to be any body of 
water that is “navigable.” Sumner Hill, 141 Cal. Rptr. 3d at 
126. To determine whether a waterway is “navigable” under 
section 100, the courts apply a factual analysis. The general 
rule is that waterways that actually are suitable for public use 
are “navigable” for section 100 purposes. Id. 

These differing “navigability” rules collided when the 
Sumner Hill trial court analyzed the developer’s claims. The 
developer sought public access to the San Joaquin River, a 
portion of which is listed in section 105 of the Harbors and 
Navigation Code. The evidence showed that the part of the 
river at issue was navigable in fact. It was not, however, part of 

the portion of the river that section 105 listed. Under the 1856 
supreme court precedent, therefore, this factually navigable 
portion of the river was not “navigable” in law, and the public 
had no right to access it. Id. at 128. 

As noted above, the Fifth District ultimately resolved the 
case on a procedural ground. In dicta, however, the court made 
plain its dissatisfaction with the law’s conflicting definitions of 
“navigable.” 

In the instant case, if we were to find the river 
navigable, we would not only be disregarding 
Supreme Court precedent but holding that factual 
evidence on navigability trumps the apparent legis-
lative intent. . . . [I]f we were to find the river to be 
non-navigable, we would be ignoring the trial court’s 
finding . . . that the river is in fact navigable. . . . We 
believe this incongruity in the law of navigability is 
best resolved by the Legislature or the Supreme Court, 
and we urge them to do so. 

Id. at 129. 
WATER QUALITY BASIN PLAN APPROVED BY 
APPELLATE COURT 

California Ass’n of Sanitation Agencies v. State Water 
Resources Control Board, 146 Cal. Rptr. 3d 501 (App. 2012), 
rejected sanitation agencies’ challenges to actions of the 
California Regional Water Quality Control Board for the 
Central Valley Region and the State Water Resources Control 
Board (collectively, Board) relating to the 1995 Water Quality 
Control Plan for the Sacramento and San Joaquin River Basins 
(Basin Plan). The Basin Plan set forth beneficial use designations 
and water quality standards for waterways in the basins. The 
Board adopted the Basin Plan to comply with requirements of 
the federal Clean Water Act. 33 U.S.C. §§ 1251–1387. See 
California Ass’n of Sanitation Agencies, 146 Cal. Rptr. at 506. 

The sanitation agencies’ suit targeted beneficial use 
designations (default designations) and water quality standards 
(default standards) that the Basin Plan assigned to certain 
tributaries and streams (collectively, uninvestigated waterways) 
that the Board had not investigated at the time that it finalized 
the Basin Plan. The Board claimed that it intended to analyze 
the uninvestigated waterways after it finished the Basin Plan, 
and to amend the plan to reflect the site-specific information 
that these analyses generated. Id. at 508. 

One of the uninvestigated waterways was Old Alamo 
Creek, an ephemeral stream that carried the discharge from the 
City of Vacaville’s Easterly Waste Water Treatment Plant. An 
“effluent-dominated stream,” the creek’s flow was primarily 
treated wastewater. Id. at 511. The creek did not supply 
municipal water, its waters did not meet quality standards for a 
municipal supply, and it was unlikely that such standards could 
be met in the foreseeable future. These realities had been 
reflected in the requirements of the treatment plant’s pre-2001 
discharge permit. Id. 

In 2001, Vacaville received a renewed discharge permit 
that required the treatment plant to comply with the Basin 
Plan’s default designations and default standards. The 2001 
permit’s requirements were stricter than those of previous 
permits, and included a mandate that the treatment plant’s 
discharge be suitable for municipal uses (including drinking 
water), and for cold water habitat. Id. at 511, 511 n.10. 
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Vacaville petitioned the Board for review. The Board 
found that coldwater habitat and municipal uses likely were 
inappropriate for Old Alamo Creek, and it directed the 
responsible regional board to initiate the process of amending 
the relevant provisions of the Basin Plan. Id. at 512, 512 n.13. 
The Board upheld, however, the underlying practice of 
assigning default designations and default standards to 
uninvestigated waterways. Unless and until the regional board 
exercised its discretion to amend the Basin Plan, therefore, the 
treatment plant’s 2001 permit restrictions continued to apply. 
Id. at 512 n.13. 

Vacaville and the California Association of Sanitation 
Agencies (collectively, Petitioners) filed petitions for writ of 
mandate that raised three challenges to the Board’s decision. 
First, Petitioners claimed that the Board acted arbitrarily when 
it assigned the default designations and default standards to Old 
Alamo Creek. Because the Board never analyzed the creek, 
Petitioners asserted, the designations and standards unlawfully 
imposed restrictions on the treatment plant’s operations that the 
Board had no evidence to support. Id. at 516. 

Second, Petitioners contended that their due process rights 
were violated by the Board’s refusal to modify the treatment 
plant’s 2001 permit until after it amended the Basin Plan. The 
plan did not grant the Board’s permitting officials discretion to 
waive the default designations or the default standards, so the 
officials could not conform the permit to reality until after the 
Board amended the Basin Plan. Further, Petitioners could not 
force the Board to timely amend the Basin Plan, because the 
Board exercised discretion over the appropriateness and timing 
of such amendments. Id. at 518–19. 

Petitioners’ third attack was on two of the Basin Plan’s 
default standards for water that was designated for municipal 
uses. As noted above, the Basin Plan required Vacaville’s 
treatment plant’s effluent to be of municipal use quality, which 
was required to be suitable for drinking. The plan subjected 
drinking water to two objectives: the “Chemical Constituents” 
objective and the “Pesticides” objective. See id. at 510, 522–23. 

The Chemical Constituents objective prohibited certain 
chemical concentrations from exceeding the maximum con-
taminant levels specified in regulations promulgated by the 
State Department of Health Services (DHS). The Basin Plan 
stated that this “incorporation-by-reference [was] prospective, 
including future changes to the incorporated provisions as the 
changes take effect.” Id. at 523. Petitioners argued that the 
Board violated Cal. Water Code § 13241 by adopting this 
objective without considering its economic impact. 146 Cal. 
Rptr. 3d at 523–24. Furthermore, because the Basin Plan’s 
adoption of DHS chemical constituents regulations was 
prospective, Petitioners asserted that the Board would violate 
section 13241 anew each time that the DHS amended those 
regulations. Id. at 525. 

Petitioners also challenged the Basin Plan’s Pesticides 
objective. This objective prohibited municipal use water from 
containing concentrations of chlorinated hydrocarbon pesticides 
that were “detectable within the accuracy of analytical methods 
approved by the . . . Executive Officer” of the Board. Id. at 510. 
Working from the premise that the person who chose the 
analytical methods effectively set the standard, Petitioners 
asserted that the Basin Plan unlawfully outsourced the Board’s 

rulemaking function to agencies that were not bound by the 
procedural requirements of Cal. Water Code § 13241. 

The trial court ruled in favor of the Board, and the First 
District Court of Appeal affirmed. The First District held that 
the Basin Plan’s default designations and default standards 
were reasonable stopgaps, given the enormous number of 
waterways that the Board still had to investigate. “While it 
literally is true that the assignation of beneficial uses [to Old 
Alamo Creek] was not based on a factual analyses” it is also 
reasonable to conclude that the blanket use designation is a 
practical solution to an impossible task.” 146 Cal. Rptr. 3d at 
517. 

If the Boards were to rescind their orders adopting or 
amending the [default designations or default 
standards], . . . the vast majority of the region’s 
approximately 10,000 water bodies would lack desig-
nated beneficial uses, and the State would be left in 
violation of its obligation under the Clean Water Act 
to adopt water quality standards. 

Id. at 517–18. 
The court also held that the Basin Plan lawfully prohibited 

the Board’s permitting personnel from exercising discretion to 
issue a permit that disregarded the default designations and 
default standards. Any other rule, the court explained, would 
violate the Clean Water Act because it effectively would allow 
agency officials to amend the Basin Plan without notifying the 
public or providing them with an opportunity to be heard. Id. at 
518. 

Next, the court rejected Petitioners’ due process attack on 
the Board’s requirement that the Basin Plan be amended before 
a site-specific permit for Vacaville’s treatment plant could 
issue. Petitioners were incorrect, the court held, when they 
complained that the plant’s permit was hostage to the Board’s 
discretion over whether and when to amend the Basin Plan. 
The Board “is obligated, under the Basin Plan, to consider the 
beneficial uses of tributaries ‘on a case-by-case basis.’” Id. at 
520. Although “the ‘case-by-case’ language does not mean 
beneficial uses can be revised through the permit process, it 
also cannot mean that the [Board] has unfettered discretion to 
take no action at all.” Id. If the Board “has evidence that a use 
neither exists nor likely can be feasibly attained, the [Board] 
must expeditiously initiate appropriate basin plan 
amendments . . . . If the Board unreasonably fails or refuses to 
do so, mandamus will lie.” Id. 

The court also found that Petitioners’ claim that the Board 
did not analyze the economic impact of the Chemical 
Constituents objective failed because Petitioners had not shown 
that such an analysis was necessary. The record showed that 
the Board had considered the economic impact of the Basin 
Plan as a whole. Petitioners had not pointed to any evidence 
that the Chemical Constituents objective had any economic 
impact at the time that it was considered. The court agreed with 
Petitioners that, “[i]f the economic consequences of adoption of 
a proposed water quality objective are potentially significant, 
the [Board] must articulate why adoption of the objective is 
necessary to ensure reasonable protection of beneficial uses.” 
Id. at 524. That rule did not apply here, however, because there 
was no threshold showing that the Chemical Constituents 
objective caused any adverse economic consequences. 
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Next, the court approved the Board’s incorporation into the 
Basin Plan of chemical constituent standards from regulations 
promulgated by the DHS. Under the Basin Plan, water for 
municipal uses had to be suitable for drinking, and the 
legislature had given DHS “the responsibility to administer ‘all 
. . . provisions relating to the regulation of drinking water to 
protect public health.’” Id. at 526 (quoting Cal. Health & 
Safety Code § 116350(a)). It was reasonable for the Board to 
adopt as its own the drinking water standards that DHS 
developed. And the court noted that Petitioners’ argument that 
they could not participate in the process that generated DHS’s 
drinking water regulations ignored the fact that “the drinking 
water standards adopted by the DHS must be adopted pursuant 
to the Administrative Procedure Act, which provides for public 
participation.” Id. 

Finally, the court rebuffed Petitioners’ challenge to the 
Basin Plan’s Pesticide objective, holding that different rules 
apply to the adoption of a water quality standard than apply the 
implementation of that standard. “The standard is that such 
pesticides not be detectable,” the court explained. Id. “We see 
no impropriety in leaving the method of determining 
compliance with this requirement to the Executive Officer.” Id. 

GREAT LAKES REGION 
(Noah D. Hall, Reporter) 

 
 
UNITED STATES AND CANADA SIGN NEW GREAT LAKES 
WATER QUALITY AGREEMENT 

The United States and Canada have signed a new protocol 
amending the Great Lakes Water Quality Agreement. See 
“Protocol Amending the Agreement Between the United States 
of America and Canada on Great Lakes Water Quality, 1978” 
(Sept. 7, 2012) (2012 Protocol), http://www.epa.gov/glnpo/ 
glwqa/1978/index.html. The 2012 Protocol address aquatic 
invasive species, habitat degradation, algae blooms, toxic 
chemicals, discharges from vessels, management of the 
nearshore environment, and the effects of climate change. 

The Great Lakes Water Quality Agreement was initiated 
pursuant to the Boundary Waters Treaty and first signed in 
1972 by President Richard Nixon and Prime Minister Pierre 
Trudeau. The 1972 agreement, U.S.-Can., Apr. 15, 1972, 23 
U.S.T. 301, focused on phosphorus pollution and created a 
precedent for environmental leadership by the International 
Joint Commission. The Great Lakes Water Quality Agreement 
was superseded in 1978, U.S.-Can., Nov. 22, 1978, 30 U.S.T. 
1383, with a more ambitious purpose, “to restore and maintain 
the chemical, physical, and biological integrity of the waters of 
the Great Lakes Basin Ecosystem.” Id. at art. II. The 1978 
version also included the goal of virtual elimination of 
persistent toxic substances. The 1978 agreement was amended 
with a protocol in 1987, U.S.-Can., Nov. 18, 1987, T.I.A.S. No. 
11,551, to add provisions for addressing toxic hotspots and 
lakewide management planning. 

The 2012 Protocol builds upon and incorporates these 
previous agreements and commitments between the United 
States and Canada. Further, the amended agreement should be a 
useful policy tool in identifying Great Lakes’ priorities for the 
governments to address. It is essentially an agreement to 

cooperate and coordinate governmental efforts on these issues. 
The Great Lakes Water Quality Agreement, however, does not 
establish any legal standards for pollution and other impacts, nor 
does it provide a cause of action against parties that violate its 
terms and commitments, leaving such matters to domestic law. 

NEVADA 
(Bret Birdsong, Reporter) 

 
 
NEVADA SUPREME COURT CLARIFIES DISTRICT COURT FOR 
JUDICIAL REVIEW OF STATE ENGINEER 

A broad right of action to obtain judicial review of the 
state engineer’s decisions is specifically provided by Nev. Rev. 
Stat. § 533.450(1). That provision provides: 

[a]ny person feeling aggrieved by any order or 
decision of the State Engineer . . . [that] relates to the 
administration of determined rights or is made 
pursuant to [the state engineer’s permitting or 
regulatory authority] . . . may have the same reviewed 
by a proceeding for that purpose, insofar as may be in 
the nature of an appeal. 
Where to file such an action if you (or your client) are so 

aggrieved? Such an action “must be initiated in the proper court 
of the county in which the matters affected or a portion thereof 
are situated, but on stream systems where a decree of court has 
been entered, the action must be initiated in the court that 
entered the decree.” Id. In In re Nevada State Engineer Ruling 
No. 5823, 277 P.3d 449 (Nev. 2012), the Nevada Supreme 
Court has clarified that the determination of the proper court of 
jurisdiction is not limited to the location of the applicant’s 
water right, but may also include the court in the county where 
the aggrieved protestant’s interests are alleged to be affected. 

Despite protests to the applications before the state 
engineer, in Ruling No. 5823, the state engineer granted several 
change of place and manner of use applications and two new 
appropriation permits in the Dayton Valley Hydrographic 
Basin, which is located wholly within Lyon County. Two 
protestants, Churchill County and the Pyramid Lake Paiute 
Tribe, felt aggrieved, and they filed an action for judicial 
review of the state engineer’s ruling in the Third Judicial 
District Court in Churchill County, the location of their alleged 
aggrievement. See 277 P.3d at 451. The county holds surface 
water rights in the Carson River in Churchill County, which is 
hydrologically connected to the Dayton Valley Hydrographic 
Basin. The tribe’s alleged injury was more complicated. It 
alleged that the state engineer’s ruling would lead to depletions 
of Carson River flow into the Lahontan Reservoir, which 
would spur senior irrigators relying on that reservoir to exercise 
their entitlement to surface water in the Truckee River, which, 
in turn, would decrease flows into Pyramid Lake and affect the 
tribe’s interests. Id.  

The district court in Churchill County dismissed the 
petition for lack of subject matter jurisdiction, interpreting Nev. 
Rev. Stat. § 533.450(1) as granting exclusive jurisdiction to the 
district court in the county where the applicant’s water rights 
are located (in this case Lyon County). 277 P.3d at 452. The 
Nevada Supreme Court disagreed, holding that Nev. Rev. Stat. 
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§ 533.450(1) “plainly contemplates more than one permissible 
forum, depending on the location, nature, and origin of the 
interests assertedly affected.” 277 P.3d at 454–55. Subject 
matter jurisdiction is thus not limited to courts in the county 
where the applicant’s rights are located, but also extends to 
courts in counties where protestants will allegedly bear injury 
from the decision regarding the applicants’ rights. Since 
jurisdiction is proper in both courts, the question of which is 
the best forum is one of venue. The supreme court remanded 
the decision for consideration of whether the state engineer’s 
motion to change venue to Churchill County should be granted. 
Id. at 457. 

The court’s decision raises several interesting questions. 
First, it remains unclear how venue principles should apply in 
judicial review proceedings. Venue decisions in a typical case 
involve such factors as the convenience of witnesses and the 
location of evidence, which would not seem to be weighty in 
judicial review cases evaluating, on the basis of an 
administrative record, the decision of the state engineer. 
Second, the court expressly demurred from evaluating whether 
Churchill County’s or the tribe’s alleged injury were sufficient 
to establish standing or how, if at all, comity should affect their 
claims. Finally, it is worth noting that the decision interprets 
Nev. Rev. Stat. § 533.450(1) roughly in line with how the U.S. 
Court of Appeals for the Ninth Circuit has construed both the 
federal district court’s and its own jurisdiction under Nev. Rev. 
Stat. § 533.450(1) to consider the tribe’s attacks on the state 
engineer’s decisions, the impacts of which can “plausibly be 
alleged to affect adversely the Tribe’s decreed water rights” 
under the Orr Ditch and Alpine Decrees. 277 P.3d at 452–53, 
453 n.3, 455–456 (discussing United States v. Orr Water Ditch 
Co., 600 F.3d 1152 (9th Cir. 2010); United States v. Alpine 
Land & Reservoir Co., 385 F. App’x 770 (9th Cir. 2010); 
United States v. Alpine Land & Reservoir Co., 788 F. Supp. 2d 
1209 (D. Nev. 2011)). 

OREGON 
(Jennie L. Bricker & Kirk B. Maag, Reporters) 

 
 
OREGON WATER RESOURCES COMMISSION ADOPTS 
INTEGRATED WATER RESOURCES STRATEGY 

Oregon House Bill 3369, which added and amended 
provisions of Or. Rev. Stat. tit. 45, chs. 536, 541, was passed 
by the Oregon legislature in June 2009 and became effective on 
August 4, 2009. The law required the Oregon Water Resources 
Department (OWRD) to develop an integrated state water 
resources strategy. Almost three years later, on August 2, 2012, 
the Oregon Water Resources Commission adopted Oregon’s 
first Integrated Water Resources Strategy (IWRS). OWRD, 
“Oregon’s Integrated Water Resources Strategy” (Aug. 2012); 
see also Press Release, OWRD, “Oregon Launches Its First 
Integrated Water Resources Strategy” (Aug. 14, 2012) (Press 
Release). 

To develop the IWRS, the OWRD was required to work 
closely with the Oregon Department of Environmental Quality 
and the Oregon Department of Fish and Wildlife and to consult 
with other local, state, and federal agencies; other states; Indian 
tribes; stakeholders; and the public. See Or. Rev. Stat. 

§ 536.220(3)(b). The IWRS answers two primary questions: 
(1) “what is the current state of Oregon’s water supply relative 
to its needs”; and (2) “what must Oregon do to ensure that 
sustainable supplies of clean and abundant water are available 
to meet future instream and out-of-stream needs.” OWRD, 
“Oregon’s Integrated Water Resources Strategy: Executive 
Summary,” at 1 (Aug. 2012). 

The IWRS has four primary objectives: 
(1) Better understand Oregon’s physical water resources; 
(2) Better understand Oregon’s instream and out-of-

stream water needs; 
(3) Better understand the coming pressures that affect 

Oregon’s water supply and water needs; and 
(4) Improve Oregon’s ability to meet current and future 

water resources needs. 
Id. at 8–9. The IWRS identifies a set of recommended actions 
designed to meet each of these objectives, including policy and 
funding recommendations. Together, these actions are intended 
to serve as a blueprint for Oregon to follow in order to 
understand and meet its instream and out-of-stream water 
needs. Id. at 8. However, the IWRS recognizes that “[t]he 
reality of our national, state, and local economic situation 
means that implementation of these [recommendations] may 
not be as robust or aggressive as desired.” IWRS at 121. 

In the short term, Oregon will focus on those recommenda-
tions that relate to improved surface water and groundwater 
data, local water planning, water supply development, instream 
protections, and funding options to help local communities and 
state agencies meet their water-related responsibilities. See 
Press Release at 1. 

Some of the “next steps” identified in the IWRS will 
require legislative action. The IWRS recommends that the 
legislature take actions in the following areas in 2013: 
(1) provide funding to complete groundwater basin studies; 
(2) close gaps in Oregon water rights system by authorizing the 
OWRD to update the name on water right certificates, provide 
technical assistance related to water-use measurement and 
reporting, and determine and protect the flows needed to 
support instream needs; (3) provide groundwater and climate 
change information to local communities and planners; and 
(4) fund the development of a state-led water supply develop-
ment program. See IWRS at 123. The IWRS recommends that 
the legislature take further action in 2015. Id. at 124. 

For more information about the IWRS, see the information 
page on the OWRD website at http://www.oregon.gov/owrd/ 
pages/law/integrated_water_supply_strategy.aspx. 

UTAH 
(Jonathan R. Schutz, Special Reporter) 

 
 
UTAH SUPREME COURT DELINEATES WHEN AN IRRIGATION 
COMPANY IS SUBJECT TO REGULATION BY THE UTAH 
PUBLIC SERVICE COMMISSION 

In Bear Hollow Restoration, LLC v. Public Service 
Commission of Utah, 274 P.3d 956 (Utah 2012), the Utah 
Supreme Court addressed whether a mutual water company is a 
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public utility subject to regulation by the Public Service 
Commission of Utah (Commission). Bear Hollow involved 
Summit Water Distribution Company (Summit) and Bear 
Hollow Restoration, LLC (Bear Hollow), a Summit share-
holder. Bear Hollow owned Class A shares in Summit. Class A 
shares did not allow water consumption, but were for a 
developer to hold until the land was developed, at which time 
the share would be conveyed to the homeowner and converted 
to a Class B share, allowing water consumption. Class B shares 
were appurtenant to the land of the homeowner. Id. at 959. 
Bear Hollow’s predecessor-in-interest obtained its Class A 
shares through a development agreement that made them 
appurtenant to certain land. Bear Hollow discovered it had 
more shares than it needed to complete the development, and 
attempted to sell its surplus Class A shares. Bear Hollow could 
not transfer the shares separate from the land without Summit’s 
approval. Summit denied Bear Hollow’s requests to transfer its 
Class A shares separately from the land. Bear Hollow then 
petitioned the Commission to reevaluate Summit’s exempt 
status and requested that the Commission regulate Summit. The 
Commission denied Bear Hollow’s petition and request for 
rehearing. Bear Hollow appealed the Commission’s rulings. Id. 
at 960. 

The court addressed four issues on appeal, one of which 
was whether the Commission properly ruled that Summit was 
not a public utility subject to regulation by the Commission. A 
“public utility” includes water corporations “where the service 
is performed for, or the commodity delivered to, the public 
generally.” Id. at 962 (emphasis omitted) (quoting Utah Code 
Ann. § 54-2-1(16)(a)). The court relied on the test in Garkane 
Power Co. v. Public Service Commission, 100 P.3d 571, 573 
(Utah 1940), which found that a cooperative does not serve the 
public generally and will be exempt from regulation by the 
Commission where “(1) there is ‘mutuality of ownership 
among all users [that] is substituted for the conflicting interests 
that dominate the owner vendor-non owner vendee relation-
ship,’ (2) the ‘cooperative serves only its owner-members,’ and 
(3) the cooperative ‘has the right to select those who become 
members.’” Bear Hollow, 274 P.3d at 962 (alteration in 
original) (quoting Garkane, 100 P.3d at 573). 

The court held that mutuality of ownership exists because 
each shareholder has a proportionate interest in Summit and 
has a common interest, even though not all shareholders have 
the same amount of voting power. The court upheld the 
Commission’s determination that Summit only provides service 
to its members because the only entities who pay for and are 
entitled to receive water from Summit are shareholders, 
regardless of whether the shareholders own public or rental 
facilities. The court stated that a cooperative is not required to 
exercise its right to select its members on a case-by-case basis 
and that a cooperative’s right to select its members is not lost 
just because membership is easy to obtain by purchasing 
shares. The court affirmed the Commission’s ruling that 
Summit was not a public utility subject to regulation by the 

Commission. Id. at 964. This case is significant for Utah water 
law because it defines when the Commission may regulate non-
profit mutual water companies, which control a significant 
portion of Utah’s water supply. 
UTAH COURT OF APPEALS PROVIDES GUIDANCE ON HOW 
PARTIES SHOULD DESCRIBE WATER RIGHTS IN SHERIFF’S 
SALE AND DETERMINES THAT ABSENT IRREGULARITIES, 
PRICE ALONE IS NOT A BASIS TO INVALIDATE THE SALE 

In Meguerditchian v. Smith, 284 P.3d 658 (Utah Ct. App. 
2012), the trial court awarded Mike Meguerditchian roughly 
$55,000 in a breach of contract action against Max Smith. 
Meguerditchian filed for a writ of execution, listing private and 
real property and water rights belonging to Smith. The trial 
court approved the writ and instructed the sheriff to sell non-
exempt personal property, then real property, if necessary. The 
sheriff did not locate any personal property and posted a notice 
of sale for Smith’s interest in (1) a 9.42 acre parcel, (2) an 
Oaker Hills Plat 4 parcel, (3) water right No. 51-224, and 
(4) “other rights of [Smith] in water rights and/or interests in 
water wells located in Sanpete County, Utah.” Id. at 660. At the 
sheriff’s sale Meguerditchian purchased the 9.42 acre parcel for 
$3,000, the Oaker Hills Plat 4 for $30,000, water right No. 51-
224 for $30,000, and the other water rights for $3,000. Smith 
moved to set aside the sale and the court found that the value of 
the two parcels was $505,000 and the value of the water rights 
was about $150,000. Id. 

The trial court determined that the sale prices for the real 
property and water rights were “grossly inadequate, shocking 
the conscience of the court.” Id. However, the court found there 
was nothing misleading, irregular, or unfair about the sale 
itself. See id. at 664. The trial court denied Smith’s motion to 
set aside the sale of the real property and granted its motion to 
set aside the sale of the water rights. Smith appealed the ruling 
regarding the sale of real property; Meguerditchian appealed 
the trial court’s ruling regarding the water rights. Id. at 661. 

On appeal, Smith argued that the purchase price for the 
property was so low that the court should set aside the sheriff’s 
sale even without any irregularities in the sale. The court held 
that the trial court did not abuse its discretion in determining 
there were no irregularities in the sheriff’s sale and that, in the 
absence of irregularities, the price alone was not a reasonable 
basis to invalidate the sale. Id. at 662. The court held that the 
trial court abused its discretion in setting aside the sale of water 
right No. 51-224 because Smith’s interest in these water rights 
was easily discoverable. Id. at 664. The court did not discuss 
the trial court’s setting aside of the sale of Smith’s “other water 
rights.” 

This case is important for all parties purchasing and selling 
water rights in a sheriff’s sale because it provides guidance on 
how parties should describe water rights to be sold. If the 
description provides enough information that the water right 
interest is easily discoverable, it should be upheld. 
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David P. Phillips Retires as Executive Director of RMMLF 
 Dave Phillips, Executive Director of the Rocky Mountain Mineral Law Foundation, 
retired following the Foundation’s 58th Annual Institute held in July in Newport Beach, 
California. Dave devoted 42 years of dedicated service to the Foundation and the natural 
resources law community. Prior to obtaining his law degree from the University of Colorado 
in Boulder, Dave received both a BS in geological engineering from Princeton University and 
a master’s degree in geology from the University of Wyoming, and worked for a number of 
oil and gas companies. Although he clerked for the Foundation while a law student at CU, he 
worked for several mineral-related companies as in-house counsel before accepting the 
position of Executive Director in 1970. During his tenure at the Foundation, Dave was 
instrumental in dramatically increasing the breadth of the Foundation’s activities, including 
publications, conferences, membership, and scholarships and grants. His remarkable ability to 
maintain a working familiarity with the variety of oil and gas, mining, water, public land, and 
renewable resources issues that are the Foundation’s focus, balance the interests of the many 
constit-uencies of the Foundation, and befriend people of all backgrounds and persuasions 
have been an essential part of Dave’s success. 

 While it may be tempting to say that Dave will be sorely missed, RMMLF’s Trustees 
Council has named Dave a lifetime Honorary Trustee of the Foundation. Consequently, when 
he is not out enjoying his many interests—which include rafting rivers, skiing up mountains, 
and traveling the world with Annie, his wife of 48 years—we can look forward to seeing 
Dave at RMMLF conferences well into the future. 

 

RMMLF Welcomes New Executive Director, Stevia M. Walther 
 We are very pleased to welcome Stevia Walther as RMMLF’s new Executive Director. 
Stevia received her undergraduate degree from Yale University and her law degree from 
Tulane Law School. Following law school, she joined the New Orleans firm of Liskow & 
Lewis, where she was a partner for many years. During that time, Stevia engaged in an oil & 
gas and energy litigation and alternative dispute resolution practice in federal and state courts. 
In 2007, Stevia moved to Houston and joined the law department of Chevron North America 
Exploration & Production Company as Senior Counsel, providing legal counsel to Chevron’s 
domestic U.S. exploration and production units. Stevia has also participated in organizing and 
delivering continuing education programs in the energy and oil and gas arenas, and served as 
president of a nonprofit entity in New Orleans. Eminently qualified to carry on the work of 
the Foundation, Stevia brings an array of perspectives and experience to the position of 
Executive Director. 
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~ 2012 RMMLF Publications List 

BOOKS 
RMMLF Digital Library on CD (1955-2011 ) 
58th Annual Institute Proceedings 

ITEM 

An Introduction to Geology and Hard Rock Mining (1998) 
Basic Oil & Gas Geology and Technology (2001) 
Development Issues in the Major Shale Plays (2010) - Manual Only (870 pages) 

- Audio CDs only (720 min) 
- Package - Manual and Audio CDs 

Digest of Mining Claim Laws, 5th Edition (1996) 
Due Diligence in Mining and Oil & Gas Transactions (2010) - Manual & Handbook Only (1 ,066 pages) 

- Audio CDs only (720 min) 
- Package - Manual, Handbook, and Audio CDs 

Due Diligence in Oil & Gas Transactions (2011)- Manual & Handbook Only (714 pages) 
- Audio CDs only (660 min) 
- Package - Manual, Handbook, and Audio CDs 

Energy Development: Access, Siting, Permitting & Delivery on Public Land (2010)- Manual Only (870 pages) 
- Audio CDs only (720 min) 
- Package - Manual and Audio CDs 

Energy Law and Policy for the 21st Century (2000) 
Federal Onshore Oil & Gas Pooling and Unitization - 2 vols. (2006) 
Federal and Indian Oil & Gas Royalty Valuation & Management - 2 vols. (2007) 
Federal Regulation of Cultural Resources, Wildlife, and Waters of the U.S. (Available May 2012) 

- Audio CDs only 
- Package - Manual and Audio CDs 

Financial Distress in the Oil & Gas Industry (2010) - Manual Only (870 pages) 
- Audio CDs only ( min) 
- Package - Manual and Audio CDs 

Hydraulic Fracturing: Core Issues and Trends (2011) - Manual Only (420 pages) 
- Audio CDs only (390 min) 
- Package - Manual and Audio CDs 

International Mining and Oil & Gas Law, Development, and Investment (2011) 
International Petroleum Transactions, 3d Edition (2010) 
Landman's Legal Handbook, 4th Edition (1982) 
Mine Closure, Financial Assurance, and Final Reclamation (2009) 
Mining Agreements Ill (1991 ) 
Mining Lease Handbook, Second Edition (2008) 
National Environmental Policy Act (2010) - Manual Only (658 pages) 

- Audio CDs only (720 min) 
- Package - Manual and Audio CDs 

Natural Resources and Environmental Administrative Law & Procedure II (2004) 
Natural Resources and Environmental Litigation II (1996) 
Natural Resources Development on Indian Lands (2011) - Manual Only (618 pages) 

- Audio CDs only (720 min) 
- Package - Manual and Audio CDs 

Nevada Law of Water Rights (2010) 
Nuts and Bolts of Mineral Title Examination (2012) - Manual Only (954 pages) 

- Audio CDs only (870 min) 
- Package - Manual and Audio CDs 

Oil & Gas Agreements: The Exploration Phase (2010) - Manual Only (870 pages) 
- Audio CDs only (720 min) 
- Package - Manual and Audio CDs 

Oil & Gas Agreements: Joint Operations - Manual & Forms Supplement (2008) 
Oil & Gas Agreements: Midstream and Marketing (2011 ) - Manual Only (722 pages) 

- Audio CDs only (750 min) 
- Package - Manual and Audio CDs 

Oil & Gas Agreements: Sales & Financings (2006) 
Private Oil & Gas Royalties: The Latest Trends, Developments, and Challenges (2008) 
Rights-of-Way - How Right is Your Right-of-Way? (1998) 
Severed Minerals, Split Estates, Rights of Access, and Surface Use (2005) 
Strategic Risk Management for Natural Resources Companies & Their Advisors (2008) 
Surface Use for Mineral Development in the New West (2008) 
Uranium Exploration & Development (2006) 
The Water-Energy Nexus (2012) - Manual Only (602 pages) 

- Audio CDs only (750 min) 
- Package - Manual and Audio CDs 

FORMS 
Form 1 - Rocky Mtn Unit Operating Agreement - Oil & Gas (Undivided Interest) 
Form 2 - Rocky Mtn Unit Operating Agreement - Oil & Gas (Divided Interest) 
Form 3 - Rocky Mtn Joint Operating Agreement - Oil & Gas 
Form 4 - Rocky Mtn Mining Joint Operating Agreement 
Form SA - Exploration, Development & Mine Operating Agreement 
Form SA LLC - Exploration, Development & Mining Limited Liability Company 
Form 6 - Gas Balancing Agreement 
Form 7 - Confidentiality and Nondisclosure Agreement 
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NEW TEXAS CURTAILMENT RULES 

CHALLENGED 

(Emily Willms Rogers, Texas Reporter)

 

 

2009 and 2011 Priority Calls, and Amendment to Tex. 

Water Code Ann. § 11.053 

 During the 2009 drought, the Texas Commission on 
Environmental Quality (TCEQ) received a senior priority call 
from Dow Chemical Company (DOW), which owns a senior 
water right at the mouth of the Brazos River. See Texas Sunset 
Advisory Commission, “Commission Decisions—Texas Com-
mission on Environmental Quality and On-site Wastewater 
Treatment Research Council,” at 56 (Jan. 2011) (Sunset 
Comm’n Report), http://www.tceq.texas.gov/assets/public/ 
comm_exec/sunset/SSAC-Commission-Decision-Jan2011.pdf. 
In response, the TCEQ, by letter to the water rights holders in 
the Brazos Basin, suspended diversions and storage of state 
water for nonmunicipal uses under all water rights junior to 
1980. Letter from Mark Vickery, Executive Director, TCEQ, to 
Water Right Holder (Aug. 10, 2009), http://www.tceq.texas.gov/ 
response/drought/letters-archive.html. 

 In 2011, upon receipt of several senior priority calls, the 
TCEQ suspended nearly 1,200 junior water rights in five 
different river basins. As with the 2009 suspension of water 
rights in the Brazos River basin, the TCEQ did not suspend the 
water rights for municipal uses, domestic uses, and power 
generation. See, e.g., Letter from Mark Vickery, Executive 
Director, TCEQ, to Water Right Holder (May 18, 2011). The 
TCEQ’s reasoning for not suspending junior municipal water 
rights was to protect public health and safety. Nevertheless, for 
the municipal water rights holders, the TCEQ required that the 
municipalities implement mandatory water use restrictions to 
prevent outdoor lawn watering. The TCEQ stated in its letter to 
the municipalities: “This action is required because the TCEQ 
cannot continue to protect municipalities under its concern for 
and duty to protect public health and welfare if the mu-
nicipalities are still allowing outdoor watering of lawns and 
landscapes.” Letter from Mark Vickery, Executive Director, 
TCEQ, to Municipal Water Facilities (Aug. 8, 2011). The 
TCEQ later clarified that the municipalities were not required 
to prohibit outdoor watering unless such a restriction was 
already required under their respective drought contingency 
plans. The TCEQ went on to require municipalities to 
implement a higher level of mandatory drought contingency 
restrictions than may otherwise be required under their plan. See, 

continued on page 2 

NEW MEXICO SUPREME COURT 

RECOGNIZES AUTHORITY OF STATE 

ENGINEER TO ADMINISTER PRIORITIES 

WITHOUT ADJUDICATION 
(Maria O’Brien and Sarah Stevenson, 

New Mexico Reporters)

 

 

New Mexico continues to struggle with ongoing drought 
conditions, with the majority of the state in severe drought and 
some areas experiencing extreme and even exceptional drought 
conditions. Management and administration of water resources 
in time of drought continues to affect and shape the solutions 
and disputes over increasingly scarce supplies.  

In one of the battles in that milieu, an earlier issue of this 
Newsletter reported on water users’ initial challenge to the New 
Mexico Office of the State Engineer’s (OSE) authority to 
administer water rights through the “Active Water Resource 
Management” (AWRM) regulations, N.M. Code R. §§ 19.25.13.1–.50, 
absent a preceding complete adjudication. See Vol. XLIII, 
No. 2 (2010) of this Newsletter. As reported at that time, a case 
was pending in the New Mexico Court of Appeals after the 
district court found the AWRM regulations exceeded the 
statutory and constitutional authority of the OSE. The court of 
appeals ultimately affirmed the district court in part, generally 
upholding the lower court’s conclusion that the regulations 
exceeded OSE’s statutory and constitutional authority, al-
though on slightly narrower grounds. See Tri-State Generation 
& Transmission Ass’n v. D’Antonio, 2011-NMCA-015, 149 
N.M. 394, 249 P.3d 932. 

On November 1, 2012, in a unanimous opinion, the New 
Mexico Supreme Court reversed the court of appeals and the 
district court in Tri-State Generation & Transmission Ass’n v. 
D’Antonio. 2012-NMSC-039, 289 P.3d 1232. The supreme 
court held that the state engineer had authority to promulgate 
the AWRM regulations pursuant to N.M. Stat. Ann. § 72-2-9.1, 
and that the AWRM regulations are constitutional. Of specific 
interest are the court’s holdings that the legislature expanded 
the state engineer’s authority to administer water rights in 
priority order even if an adjudication were not complete, and 
that such administration by the state engineer does not violate 
due process because water rights are necessarily usufructuary 
in nature, subject to ultimate regulation by the state. See 2012-
NMSC-039, ¶¶ 20, 45. 

continued on page 4  
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TEXAS CURTAILMENT RULES 
(continued from page 1) 

e.g., Letter from Mark Vickery, Executive Director, TCEQ, to 
Junior Municipal Water Right Holders (Sept. 16, 2011). 
 The TCEQ’s decision to suspend only nonmunicipal and 
nonpower-generating water rights was controversial among 
many senior water rights holders, including some with 
municipal water rights, because suspending only nonmunicipal 
water rights is contrary to the established prior appropriation 
doctrine (i.e., “first in time, first in right”), and places most of 
the burden to satisfy the senior calls on ranchers, farmers, and 
other commercial uses. See Tex. Water Code Ann. § 11.027. 
 While the TCEQ was managing the drought and 
addressing senior priority calls, the 2011 Texas legislature, 
upon the recommendation of the Texas Sunset Commission 
and after significant debate and revision, included Tex. Water 
Code Ann. § 11.053 in the TCEQ Sunset Bill, which created 
emergency procedures for times of drought and water 
shortages. Section 11.053 states that, during times of drought 
(which is not defined), the executive director of the TCEQ 
may, by order and in accordance with the prior appropriation 
doctrine, suspend the right of any person who holds a water 
right and adjust the diversions of the water right holder. Id. 
§ 11.053(a). The executive director must ensure that the action 
taken maximizes the beneficial use of the water; minimizes the 
impact on water rights holders; prevents waste; takes into 
consideration the efforts of the water rights holder to 
implement a water conservation plan and a drought con-
tingency plan; conforms, if possible, to the preferences outlined 
in id. § 11.024 (municipal, agricultural and industrial, mining, 
hydroelectric power, etc.); and does not require the release of 
lawfully stored water. Id. § 11.053(b). The statute requires the 
commission to adopt rules to implement it, including 
conditions under which the executive director may issue an 
order, the terms of the order, and the procedures for notice, 
opportunity for hearing, and appeal to the commission of any 
emergency order issued. Id. § 11.053(c). 
New 2011–2012 Curtailment Rules 
 The TCEQ proposed rules implementing Tex. Water Code 
Ann. § 11.053 on November 4, 2011, incorporating the practice 
of the executive director to suspend only nonmunicipal water 
rights. 36 Tex. Reg. 7463, 7468 (Nov. 4, 2011). In response to 
the proposal, the TCEQ received 28 written comments from all 
quarters, including farmers, river authorities, industry, electric 
power generators, state agencies, environmental groups, and 
municipalities. Most of the comments were from water rights 
holders likely to be cut off by a priority call. Douglas G. 
Caroom, “The Allocation of Water During Times of Drought: 
TCEQ’s Proposed Rules Under Texas Water Code § 11.053,” 
42 Tex. Envtl. L.J. 139, 147 (2012). Among the criticisms were 
numerous concerns that the executive director would be 
circumventing the prior appropriation doctrine through his 
emergency orders, the definition of a “drought” was too broad, 
the duration of the orders was too long, and the preferred junior 
water rights holders should be required to implement their 
drought contingency plans. Id. at 147–48. With some amend-
ments, the TCEQ adopted the proposed rules (curtailment 
rules) on April 27, 2012. 37 Tex. Reg. 3096 (Apr. 27, 2012). 

 Under the adopted curtailment rules, “drought” is defined 
as occurring when at least one of the following criteria is met: 
(1) conditions in all or part of the watershed are classified as 
“moderate” drought by the National Drought Mitigation 
Center; (2) streamflows at the U.S. Geological Survey gaging 
stations in the drainage area are below the 33rd percentile of 
the period of record available for the impacted watershed; or 
(3) there is below normal precipitation in the watershed for the 
preceding three-month period, a senior call is made, and the 
demand for the surface water exceeds the available supply as 
evidenced by a senior water right holder making a senior call. 
See 30 Tex. Admin. Code § 36.2(3). The executive director 
may issue an order suspending the water rights of any water 
right holder if conditions qualify as a drought or if there is an 
emergency shortage of water. Id. § 36.3(a). 

WATER LAW NEWSLETTER 
EDITOR 

Amy K. Kelley 
Professor, Gonzaga University School of Law 

 
REPORTERS 

Alaska — Thomas E. Meacham 
Attorney at Law 
Anchorage, AK 
Arizona — Margaret R. Gallogly 
Fennemore Craig 
Phoenix, AZ 
California — Ronald B. Robie 
Associate Justice, Court of Appeal 
Sacramento, CA 
Colorado — William A. Paddock 
Carlson, Hammond & Paddock 
Denver, CO 
Federal Water Quality — 
Matt Bingham 
Lewis and Roca LLP 
Phoenix, AZ 
Great Lakes Region — 
Noah Devan Hall 
Wayne State University Law School 
Detroit, MI 
Idaho — Linda B. Jones & 
David I. Stanish 
Holland & Hart LLP 
Boise, ID 
Kansas — John C. Peck 
University of Kansas 
School of Law 
Lawrence, KS 
Leland E. Rolfs 
Topeka, KS 
Minnesota — Matthew B. Seltzer 
Leonard, Street & Deinard 
Minneapolis, MN 
Montana — Holly J. Franz 
Franz & Driscoll, PLLP 
Helena, MT 
Nebraska — Sandra B. Zellmer 
University of Nebraska-Lincoln 
College of Law 
Lincoln, NE 

Nevada — Bret Birdsong 
William S. Boyd School of Law 
University of Nevada Las Vegas 
Las Vegas, NV 
New Mexico — Maria O’Brien 
Modrall Sperling 
Albuquerque, NM 
North Dakota — Jennifer L. Verleger 
Office of Attorney General 
Bismarck, ND 
Oklahoma — Dean A. Couch 
Oklahoma Water Resources Board 
Oklahoma City, OK 
Oregon — Jennie L. Bricker 
Stoel Rives LLP 
Portland, OR 
South Dakota — Diane Best 
Office of the Attorney General 
Pierre, SD 
Texas — Emily Willms Rogers 
Bickerstaff Heath Delgado Acosta LLP 
Austin, TX 
Utah — Jonathan R. Schutz 
Mabey Wright & James PLLC 
Salt Lake City, UT 
L. Ward Wagstaff 
Office of the Attorney General 
Salt Lake City, UT 
Washington and 
Federal Reserved Water Rights — 
Amy K. Kelley 
Gonzaga University School of Law 
Spokane, WA 
Wyoming — David Frank Palmerlee 
Palmerlee & Durrant, LLC 
Buffalo, WY 

The Water Law Newsletter is compiled by Professor Amy K. Kelley 
and edited jointly with the Rocky Mountain Mineral Law Foundation. 
These newsletters are distributed on a paid circulation basis by the 
Foundation, three issues per year delivered electronically (print version on 
request); 2013 price—$58.00 per year. 

Copyright ©2013, Rocky Mountain Mineral Law Foundation, 
Westminster, Colorado. 

 



 WATER LAW NEWSLETTER page 3 
 

 The rules also give the executive director of the TCEQ the 
authority to not suspend junior water rights based on public 
health, safety, and welfare concerns. Id. § 36.5(c). The ex-
ecutive director may, but is not required, to direct these junior 
water right holders to (1) provide information demonstrating 
that they have made efforts to obtain alternative water sources, 
(2) demonstrate that reasonable efforts have been made to 
conserve water by providing their water use data to the 
executive director every 14 days, and (3) provide information 
on what they have done to identify long-term additional or 
alternative water sources within 30 days of the issuance of the 
executive director’s order. Id. Additionally, the executive 
director must consider the water rights holders’ compliance 
with and implementation of water conservation and drought 
contingency plans, and the executive director may require the 
junior water rights holders whose rights are not suspended to 
implement more restrictive levels of their drought contingency 
plans. Id. § 36.7. Finally, if the executive director issues an 
order suspending water rights without notice or an opportunity 
for a hearing, the order must set a time and place for a hearing 
for the commission to affirm, modify, or set aside the order as 
soon as possible, with notice of the hearing provided to all 
water rights holders whose rights were suspended. Id. § 36.8. 
2012 Priority Call and 2012–2013 Orders 
 The management of a priority call under the new 
curtailment rules received its first test on November 14, 2012, 
when Dow made a senior priority call to the TCEQ. See TCEQ, 
“Order Suspending Water Rights on the Brazos River” 
(Nov. 19, 2012), http://www.tceq.state.gov/response/drought. 
The TCEQ’s executive director, acting quickly, issued an order 
suspending water rights junior to the February 14, 1942, 
priority date of Dow’s water right. Using the criteria in the new 
curtailment rules, the executive director found that Dow could 
not divert the amount of water it needs and that the watershed 
at Dow’s diversion point is in a “drought” as defined by 30 
Tex. Admin. Code § 36.2(3). The executive director, however, 
did not suspend junior municipal or power generation water 
rights upstream of Dow, or authorizations for nonexempt 
domestic use. The TCEQ modified and affirmed the order on 
December 12, 2012. Under the modified order, the TCEQ 
required nonsuspended water rights holders to submit water use 
data and information demonstrating the water rights holder has 
made reasonable efforts to obtain alternative water sources. 
See TCEQ, “Order Affirming and Modifying the Executive 
Director’s Order Suspending Water Rights in the Brazos River 
Basin,” TCEQ Docket No. 2012-2421-WR (Dec. 12, 2012). 
 On January 8, 2013, and again on January 15, 2013, the 
executive director issued orders modifying his order sus-
pending junior water rights. The new orders recognized that 
conditions could change to cause temporary higher flow levels 
to occur in the Brazos River watershed, and allowing diversion 
or impoundment of these higher flows would not impair Dow’s 
senior right because Dow would not be able to beneficially use 
all the water. Thus, the new orders established flow levels 
above which junior water rights could divert and impound 

water. See TCEQ, “Order Modifying an Order Suspending 
Water Rights on the Brazos River” (Jan. 8, 2013); TCEQ, 
“Order Modifying an Order Suspending Water Rights on the 
Brazos River” (Jan. 15, 2013). 
 The order of January 15, 2013, also suspended additional 
junior water rights that the executive director had not pre-
viously suspended under his order of December 12, 2012. Most 
of the newly suspended municipal and power water rights were 
either not being used by the water right holder, or were not 
needed by the water right holder to meet its water supply needs. 
For example, Gulf Coast Water Authority’s junior water right 
was suspended because it has a senior water right it could use 
to meet its needs. Also, several power generation water rights 
were suspended because the generating units were idle. 
 The TCEQ was set to consider the modified order at its 
January 30, 2013, agenda meeting; however, on January 23, 
2013, Dow issued a notice to TCEQ rescinding its priority call, 
which automatically terminated the TCEQ’s order. See News 
Release, TCEQ, “TCEQ lifts restrictions on water rights” 
(Jan. 23, 2013), http://www.tceq. texas.gov/news/releases/1-
13dowrescind. 
Current Litigation Challenging the Curtailment Rules 
 The implementation of the TCEQ’s new curtailment rules 
during the Dow priority call drew strong objections by junior 
water rights holders, particularly farmers whose water rights 
were suspended. On December 14, 2012, the Texas Farm 
Bureau and several farmers holding water rights junior to 
Dow’s water right, but senior to water rights not suspended 
during the call, sued the TCEQ in district court in Travis 
County, Texas over the curtailment rules. See Plaintiffs’ 
Original Petition and Request for Injunctive Relief, Texas 
Farm Bureau v. Texas Commission on Environmental Quality, 
No. D-1-GN-12-003937 (98th Dist. Ct., Travis Cnty., Tex. 
Dec. 14, 2012). Specifically, the plaintiffs argue that the TCEQ 
exceeded its statutory authority in adopting the curtailment 
rules by granting itself authority to modify the prior ap-
propriation doctrine by exempting junior water rights for 
preferred uses from curtailment based on “public health, safety, 
and welfare concerns.” Id. ¶ 5 (quoting 30 Tex. Admin. Code 
§ 36.5(c)). The TCEQ, the plaintiffs contend, exceeded the 
Texas legislature’s authorization found in Tex. Water Code 
Ann. § 11.053 because the curtailment rules fail to properly 
apply the prior appropriation doctrine under id. § 11.027. See 
Plaintiff’s Original Petition ¶ 9, Texas Farm Bureau, No. D-1-
GN-12-003937. 
 The plaintiffs further argue that the total authorized annual 
use under irrigation water rights and others suspended by the 
order was about 141,000 acre-feet, whereas the total authorized 
annual use under the nonsuspended junior municipal and power 
generation rights was over 3 million acre-feet of water per year. 
Id. ¶ 12. Under the TCEQ’s order, irrigators bore the brunt of 
making water available for Dow, as well as making water 
available for nonsuspended junior water rights. Based on these 
facts, the plaintiffs seek a declaratory judgment that the 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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curtailment rules are invalid and exceed the TCEQ’s statutory 
authority, or alternatively, if TCEQ’s rules are determined to be 
valid, that the suspended water rights have been uncon-
stitutionally taken or impaired without compensation because 
preferred water rights junior to the suspended rights were 
benefitted by the suspension of rights that were senior to the 
preferred junior rights. See id. ¶¶ 15, 17. 
 The plaintiffs also sought a temporary restraining order 
and injunction. Id. ¶ 16. Once Dow withdrew its priority call, 
however, the plaintiffs withdrew the request for injunctive 
relief. Letter from Douglas G. Caroom, to the Honorable Scott 
Jenkins (Jan. 24, 2013). 
 The TCEQ answered the lawsuit with a general denial. 
Currently, the parties are preparing an agreed schedule, which 
will likely include deadlines for cross-summary judgment 
motions. 
Conclusion 
 Even though the current priority call on the Brazos River 
has been rescinded, the underlying question remains: does 
TCEQ have the authority to depart from strict application of the 
prior appropriation doctrine on the basis of its public health and 
welfare concerns? 
 TCEQ believes that it does. Senior water right holders, 
especially for uses other than municipal and power generation, 
disagree. Either the courts or the Texas legislature will resolve 
the issue, which is not going away, as the drought continues. 

 
NEW MEXICO 
(continued from page 1) 

Passed in 2003, early in what has become over a decade of 
drought in New Mexico, the statute articulates the concern of 
the New Mexico legislature about the lack of speed in the water 
adjudication process, and provides that “the state engineer has 
authority to administer water allocations in accordance with the 
water right priorities recorded with or declared or otherwise 
available to the state engineer.” N.M. Stat. Ann. § 72-2-9.1(A). 
The statute also directs the state engineer to “adopt rules for 
priority administration to ensure that the authority is exercised: 
(1) so as not to interfere with a future or pending adjudication; 
(2) so as to create no impairment of water rights, other than 
what is required to enforce priorities; and (3) so as to create no 
increased depletions.” Id. § 72-2-9.1(B). To carry out the 
delegated interim priority management, the AWRM regu-
lations, promulgated by the OSE in 2004 in response to section 
72-2-9.1 and pursuant to the agency’s general authority to ad-
minister water rights within the state, establish “administrable 
water rights.” See N.M. Code R. § 19.25.13.27. To determine 
the content of the administrable water rights, and the priority 
date, the state engineer considers evidence in the following 
order: a final adjudication decree; an adjudication subfile order; 
an adjudication offer of judgment; a hydrographic survey; a 
license issued by the state engineer; a permit issued by the state 
engineer; and a determination by the state engineer using the 
“best available evidence” of historic beneficial use. See 2012-
NMSC-039, ¶ 6 (citing N.M. Code R. § 19.25.13.27). The state 
engineer’s determination is subject to appeal. 

 

In contrast to the district court and the court of appeals, the 
supreme court held that the legislature expanded the state 
engineer’s authority to enact the AWRM regulations through 
an arguably questionable statutory analysis, relying on the 
legislation’s title to discern the grant of authority. Id. ¶¶ 18–20 
(“An Act Relating to Water; Providing Authority for State 
Engineer Priority Administration and Expedited Water Mar-
keting and Leasing”). Referencing the title, the supreme court 
held that “[t]he Legislature was providing a new authority to 
the State Engineer to carry out priority administration 
responsibilities.” Id. ¶ 20. This “new authority” was not limited 
by the state engineer’s “existing authority in Section 72-2-9.” 
Id. With little analysis, the supreme court concluded that 
section 72-2-9.1(A)’s statement that the state engineer “has 
authority” was a “constitutional conveyance of authority.” Id. 
¶ 26 (“Our constitutional reading of additional duties com-
plements the broad, supervisory powers conveyed by the State 
Engineer’s enabling act.”) (citing N.M. Stat. Ann. § 72-2-1). 
The supreme court’s holding neither limits any authority the 
state engineer previously held, nor expands the state engineer’s 
authority under section 72-2-9. Rather, the supreme court held 
that the legislature granted the state engineer new authority, 
and the state engineer promulgated regulations pursuant to this 
new authority. 

The supreme court next held that the AWRM regulations 
do not violate separation of powers principles by conflicting 
with legal inter se proceedings. Id. ¶ 27. The court concluded 
that State ex rel. Reynolds v. Pecos Valley Artesian Con-
servancy District, 663 P.2d 358 (N.M. 1983), stood for the 
proposition that “[t]he administration of priorities was 
permissible before final adjudication.” 2012-NMSC-039, ¶ 30. 
Because there is no constitutional right to an inter se 
adjudication, the state engineer can manage water priorities in 
the absence of an inter se adjudication pursuant to its quasi-
judicial authority granted by the legislature. Id. ¶¶ 33, 35. The 
court did not give any indication of what procedures would 
apply if the state engineer’s conclusions conflicted with a 
subsequently issued final decree in an inter se adjudication, or 
if the judicial branch was required to defer to the state 
engineer’s determinations made pursuant to its administration 
of water rights.  

Turning to the question of whether the AWRM regulations 
violated due process under the federal constitution, the court 
held that they did not because “[w]ater rights are determined 
under state law, not federal law.” Id. ¶ 40 (quoting Hydro 
Resources Corp. v. Gray, 2007-NMSC-061, ¶ 16, 143 N.M. 
142, 173 P.3d 749). (The court did not address due process 
under the state constitution.) Of interest is the lengthy 
paragraph the court devoted to cases cited for the authority of 
public ownership of water, including State ex rel. Bliss v. 
Dority, 225 P.2d 1007, 1010 (N.M. 1950) (“The public waters 
of this state are owned by the state as trustee for the 
people . . . ; and it is authorized to institute suits to protect the 
public waters against unlawful use, or to bring any other action 
whether authorized by any particular statute, if required by its 
pecuniary interests or for the general public welfare.” (internal 
citations omitted)). 2012-NMSC-039, ¶ 41. The court appeared 
to conclude that the AWRM regulations amounted to nothing 
more than mere state regulation of priority, and stated that such 
regulation “does not amount to a deprivation.” Id. ¶ 42; see 
also id. ¶ 45 (“A junior water rights holder cannot complain of 



 WATER LAW NEWSLETTER page 5 
 

deprivation when its water is curtailed to serve others more 
senior in the system, regardless of whether the junior’s rights 
have been formally adjudicated. Such are the demands of . . . 
prior appropriation.”). 

The supreme court also held that Tri-State’s due process 
challenge to the appellate review procedure was not ripe for 
review, id. ¶ 49, and that the AWRM regulations are not 
unconstitutionally vague, id. ¶ 60. 

In a press release issued by the OSE, State Engineer Scott 
Verhines stated: 

Today’s ruling upholds the water management tools 
which are exactly what New Mexico needs to navigate 
the difficult drought conditions burdening our state. 
The last twenty-four months have been the hottest and 
driest in recorded state history. Active Water Resource 
Management gives New Mexico the ability to respond 
to our variable water supply. 

Press Release, OSE, “Supreme Court Supports Office of the 
State Engineer” (Nov. 1, 2012). OSE Chief Counsel DL Sanders 
added: “Our Active Water Resource Management rules as 
written in 2004 are now in effect. Our staff will proceed to 
implement those rules in our seven priority basins.” Id. The 
seven priority basins referred to in Sanders’ comments are 
listed on the OSE website and include the Lower Pecos River, 
Lower Rio Grande, San Juan River, Nambe-Pojoaque-Tesuque 
Basin, Upper Mimbres River, Rio Chama, and Rio Gallinas. 
See http://www.ose.state.nm.us/water_info_awrm.html. 

FEDERAL WATER QUALITY 
(Matt Bingham, Reporter)

 
 
U.S. SUPREME COURT ADDRESSES MEANING OF 
“DISCHARGE” UNDER CWA; REVERSES NINTH CIRCUIT 
AGAIN 
 On January 8, 2013, the U.S. Supreme Court unanimously 
reversed the U.S. Court of Appeals for the Ninth Circuit’s 
holding that a contaminated river flowing from a concrete-lined 
segment back into its natural river bed constituted a “discharge 
of a pollutant” within the meaning of section 301 of the Clean 
Water Act (CWA), 33 U.S.C. § 1311. Los Angeles County 
Flood Control District v. Natural Resources Defense Council, 
133 S. Ct. 710 (2013), rev’g 673 F.3d 880 (9th Cir. 2011). In 
this dispute between a “municipal separate storm sewer 
system” (MS4) and two environmental protection orga-
nizations, everyone recognized that the subject waterways were 
contaminated. Due to the placement of monitors, however, it 
was impossible to prove how much of the contamination came 
from the MS4. In trying to get around that problem, the Ninth 
Circuit held that the flow of the rivers from lined segments—
where water quality monitors showed that the water was 
contaminated—into unlined segments, constituted a discharge 
of pollutants under the CWA. See 133 S. Ct. at 712. This meant 
that the MS4 operator was exceeding pollutant discharge levels 
in violation of its National Pollutant Discharge Elimination 
System (NPDES) permit. 
 The Supreme Court held that the Ninth Circuit’s 
interpretation contradicted the Court’s decision in South 

Florida Water Management District v. Miccosukee Tribe of 
Indians, 541 U.S. 95 (2004). In that case, the Court held that 
“the transfer of polluted water between ‘two parts of the same 
water body’ does not constitute a discharge of pollutants under 
the CWA.” See 133 S. Ct. at 713 (quoting South Florida, 541 
U.S. at 109). Considering that none of the parties to the case 
supported the Ninth Circuit’s interpretation of “discharge,” the 
Supreme Court’s disagreement with the court of appeals was 
not surprising. However, the Supreme Court also declined to 
consider the respondents’ alternative theory for the MS4’s 
liability: that the water quality exceedances detected at mid-
stream monitors were sufficient evidence of the MS4’s permit 
violations. This argument had been rejected by the district 
court, and the Supreme Court held that it was outside its scope 
of review. See id. at 713–14. 

The practical effect of Los Angeles County is most likely 
going to be increased monitoring requirements in NPDES 
permits. Under the Supreme Court’s ruling, it was essentially 
impossible for the respondents to prove permit violations by 
the MS4 because of the placement of the monitors in the 
middle of the rivers. In the future, permitting agencies are 
likely to require end-of-pipe monitoring that could be used 
to prove permit violations by operators of storm sewers. 
Footnote 2 of the Court’s opinion indicates that the NPDES 
permit at issue was actually renewed and modified during the 
course of the litigation to include such end-of-pipe monitoring 
requirements. Id. at 714 n.2. This decision was at least the 
seventh time in five years that the Supreme Court has reversed 
the Ninth Circuit on a question of environmental law. 

CALIFORNIA 
(Ronald B. Robie, Reporter)

 
 
SANTA MARIA VALLEY GROUNDWATER BASIN 
ADJUDICATED 
 Major groundwater adjudications are few and far between 
in California, as are appellate opinions on the subject. The 
recently completed adjudication of the Santa Maria Valley 
Groundwater Basin (Santa Maria Basin) is the subject of City 
of Santa Maria v. Adam, 149 Cal. Rptr. 3d 491 (Ct. App. 
2012), decided by California’s Sixth District Court of Appeal. 
The basin is located in Santa Barbara and San Luis Obispo 
counties. 
 As is often the case with these massive adjudications 
involving many parties and dozens of lawyers, most of the 
issues were resolved by a stipulation approved by the trial 
judge. The stipulation involved the conservation district, public 
water producers, and most of the owners of land overlying the 
basin. The stipulation included a “physical solution” that 
allocated rights among the parties and established a compre-
hensive basin-wide groundwater management program subject 
to continuing jurisdiction of the court. See id. at 499–500. The 
appellate decision deals with the remaining contested issues. 
The appellants are water users overlying the basin, mostly 
agricultural users who challenged the trial court’s findings that 
two of the public water producers had perfected prescriptive 
rights in native groundwater. See id. at 500. 
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 The Santa Maria Basin includes native waters and water 
imported from outside the basin. The appellants argued, in 
addition to their claims of right, that since there is no overdraft 
in the basin at the present time, the physical solution was not 
necessary. The trial court did note that the basin had been in 
overdraft at times in the past. Id. at 509. 
 The appellate court held that the trial court properly 
exercised its equitable powers to approve the physical solution, 
which was appropriate even though there was no current water 
shortage. Id. This represents a strong statement in support of 
physical solutions and basin management schemes. 
 The appellate court also affirmed the trial court deter-
mination that certain public water producers had perfected 
prescriptive rights that would not be lost by nonuse since there 
is no current water shortage. Id. at 517. See Cal. Civ. Code 
§ 811(4). The trial court found the prescription occurred in 
prior years when the basin was in a state of overdraft. The 
appellate court seems to be using the term “water shortage” 
synonymously with “overdraft” to describe when pumping 
exceeds the safe yield of the basin. The appellate court held 
that in the absence of a shortage, and because the overlying 
agricultural users did not provide sufficient evidence of their 
pumping, it was unnecessary to determine their actual rights, 
except to declare them to be prior to all appropriative rights in 
native groundwater, other than the prescriptive rights. 149 Cal. 
Rptr. 3d at 516–17. 
 California’s unusual court-made groundwater law parallels 
surface water rights in California: overlying rights are similar 
to riparian surface rights, appropriative groundwater rights are 
similar to appropriative surface water rights, and both systems 
recognize loss of rights through prescription. When there is an 
overdraft, overlying users have priority; among overlying 
users, their rights are correlative, just like surface riparian right 
holders. See id. at 501–02. The latest statement of California 
groundwater law is found in the California Supreme Court’s 
opinion in City of Barstow v. Mojave Water Agency, 5 P.3d 853 
(Cal. 2000). 
 The stipulation in City of Santa Maria allocated return 
flows from imported water (from the California State Water 
Project) used by the public water producers and salvaged water 
(surface water captured behind dams and not wasted to the 
sea). In affirming the allocation of return flows, the appellate 
court relied upon a statute governing surface water, Cal. Water 
Code § 7075, which provides that water can be used, placed 
back into the stream, and then reclaimed. 149 Cal. Rptr. 3d 
at 520. The appellate court also affirmed the allocation of 
salvaged water (water developed by Twitchell and Lopez dams, 
U.S. Bureau of Reclamation projects), but in so doing it 
required that the judgment be clarified to ensure that the right 
to salvaged water does not exceed the actual amount of water 
saved. Id. at 527–28. Salvaged water augments the ground-
water as a result of percolation or by reducing the use of 
groundwater. In effect, surface water is used in lieu of 
groundwater pumping. 
 For many reasons, it is highly desirable to conclude 
groundwater adjudications by stipulation rather than rely on the 
common law of groundwater. In so doing courts tend to 
approve solutions that may not be totally congruent with past 
case law but nonetheless cannot be considered an abuse of 
discretion by the trial court. 

ORDERS MADE IMPLEMENTING A “PHYSICAL SOLUTION” 
IN A GROUNDWATER ADJUDICATION JUDGMENT ARE NOT 
SUBJECT TO THE CALIFORNIA ENVIRONMENTAL  
QUALITY ACT 
 A physical solution included in a court judgment resolving 
a groundwater adjudication is an equitable remedy designed to 
enable management of the basin. A physical solution may 
authorize imposition of restrictions and limitations on pumping 
as water conditions vary. In Central Basin Municipal Water 
District v. Water Replenishment District of Southern Cali-
fornia, 150 Cal. Rptr. 3d 354 (Ct. App. 2012), the Court of 
Appeal for the Second District, Division Eight, held that orders 
made as provided in such a judgment are not subject to the 
provisions of the California Environmental Quality Act 
(CEQA), Cal. Pub. Res. Code §§ 21000–21177. 
 In this case the action challenged was the declaration of a 
“water emergency,” which was imposed when the water 
resources of the basin were in risk of degradation. The court 
found CEQA inapplicable because the declaration of an 
emergency has no environmental impact and is not a project 
within the meaning of CEQA, and the declaration of the 
emergency was a ministerial act that is exempt from CEQA. 
150 Cal. Rptr. 3d at 359. 
 But more importantly, the court held that even if CEQA 
were applicable, it is “trumped by the physical solution.” Id. 
This seems the best reason for inapplicability of CEQA. As the 
court noted, if the parties to the judgment are not in agreement 
as to what actions are to be taken pursuant to a physical 
solution, the ultimate determination of what course to take rests 
with the court having continuing jurisdiction over the judg-
ment. Thus, the final decision maker is the court, which can 
enforce a physical solution even if the parties do not agree. 
Such an order by a court is not subject to CEQA. Id. at 359–61. 
In coming to this conclusion the court relied on two recent 
cases finding CEQA inapplicable to groundwater judgments. 
See Hillside Memorial Park & Mortuary v. Golden State Water 
Co., 131 Cal. Rptr. 3d 146 (Ct. App. 2011); California 
American Water v. City of Seaside, 107 Cal. Rptr. 3d 529 (Ct. 
App. 2010). 

LEGISLATURE ADDRESSES HUMAN RIGHTS TO WATER 
 The 2012 California legislature enacted a new law 
establishing a state policy that “every human being has the 
right to safe, clean, affordable, and accessible water adequate 
for human consumption, cooking, and sanitary purposes.” Cal. 
Water Code § 106.3(a). The bill, Assembly Bill 685, was 
sponsored by community activists in many parts of the state 
where water supplies are inadequate and often polluted. The 
law requires relevant state agencies to consider the new policy 
in establishing policies, regulations, and grant criteria. Cal. 
Water Code § 106.3(b). 
 But what the first two sections of the law grant, the 
remainder of the law largely takes away: the new law “does not 
expand any obligation of the state to provide water or to require 
the expenditure of additional resources to develop water 
infrastructure beyond the obligations that may exist pursuant to 
subdivision (b).” Id. § 106.3(c). The law also provides that it 
does not apply to water supplies for new development, id. 
§ 106.3(d), and its implementation “shall not infringe on the 
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rights or responsibilities of any public water system.” Id. 
§ 106.3(e). 
 It would seem that the new law might apply to private 
water purveyors regulated by the California Public Utilities 
Commission and any other nongovernmental providers. The 
age-old debate of what “clean,” “safe,” and “affordable” water 
means in practice does not appear to be resolved by this new 
statute. 

COLORADO 
(William A. Paddock, Reporter) 

 
 
COLORADO SUPREME COURT ADDRESSES CORRECTION OF 
SUBSTANTIVE ERRORS IN STIPULATED DECREES 
 Town of Minturn v. Tucker, 2013 CO 3, 293 P.3d 581, 
addresses whether the provisions of Colo. Rev. Stat. § 37-92-
304(10) authorize the water court to correct a substantive error 
in a stipulated water court decree despite the objection of a 
party to the stipulation. 
 The applicant in this case was the Town of Minturn, a 
former railroad town on the Eagle River immediately upstream 
of its confluence with Gore Creek. Just upstream on Gore 
Creek is the Vail ski resort; a short distance down the Eagle 
River is the Beaver Creek ski resort; and in between are 
the typical trappings of mountain resort development. To 
accommodate development in this area, Minturn needed 
additional water supplies, and filed water rights applications 
seeking new water rights, changes of water right for the 
Minturn Ditch and wells, a plan for augmentation, and 
appropriative rights of exchange. Over 30 parties filed 
statements of opposition to these applications, including J. 
Tucker’s predecessors in interest, Battle Mountain Corporation, 
Battle Mountain Limited Liability Company, and Sensible 
Housing Co., Inc. 2013 CO 3, ¶ 1, 293 P.3d 581. 
 Tucker’s predecessors executed settlement stipulations 
employing rather standard language by which they agreed not 
to “oppose the entry of a . . . decree . . . provided that said . . . 
decree contains terms and conditions that are no less restrictive 
than those set forth in the decree attached hereto as Exhibit A.” 
Id. ¶ 6. Minturn eventually settled with all the opposers, and the 
water court entered consent decrees consistent with the forms 
of decree attached to the stipulations. 
 The decree changing the Minturn Ditch and well rights 
established volumetric limitations on consumptive use for each 
month of the year, as well as for the three summer months 
(June through August). After the decree was entered, Minturn 
realized that there was an error in its engineering such that 
the volumetric limitations did not reflect Minturn’s actual 
historical use of the rights. Minturn thus sought to “correct” the 
limitations by maintaining the same consumptive use in the 
November through March period and redistributing the 
allowable volume of consumptive use in the remaining seven 
months. Minturn conferred with the opposers, and all but 
Tucker agreed to the proposed changes. Minturn filed its 
“Petition[s] to Correct Substantive Errors in Decree [s]” in 
March of 2011. Id. ¶ 14 (alterations in original). The petitions 
explained the errors to the water court, outlined Minturn’s 

requested changes, and asked the court to correct the decrees 
pursuant to Colo. Rev. Stat. § 37-92-304(10). That section 
provides, in part: 

Clerical mistakes in said judgment and decree may be 
corrected by the water judge on his own initiative or 
on the petition of any person, and substantive errors 
therein may be corrected by the water judge on the 
petition of any person whose rights have been 
adversely affected thereby and a showing satisfactory 
to the water judge that such person, due to mistake, 
inadvertence, or excusable neglect, failed to file a 
protest with the water clerk within the time specified 
in this section. Any petition referred to in the 
preceding sentence shall be filed with the water clerk 
within three years after the date of the entry of said 
judgment and decree. The water judge may order such 
notice of any such correction proceedings as he 
determines to be appropriate. 

Id. § 37-92-304(10) (emphasis added). 
 Tucker objected to Minturn’s request on the grounds that it 
constituted an improper and unilateral attempt to modify the 
stipulations entered into with Tucker’s predecessors in interest. 
Tucker asserted that the terms of the stipulations were clear and 
unambiguous and that modifying the decrees as requested 
would be prejudicial because the stipulated forms of decree 
reflected the substantial discussions, negotiations, and com-
promises made during the litigation. 2013 CO 3, ¶ 15, 293 P.3d 
581. Minturn argued that it was not requesting a “modification” 
of the stipulations or decrees, but rather sought “corrections” to 
the original decrees that were consistent with the terms of the 
stipulations. Minturn argued that the terms of the proposed 
corrected decrees were “no less restrictive” than those agreed 
to in the original stipulations, and therefore were “consistent” 
with the stipulations. Id. ¶ 16. Minturn filed factual affidavits in 
support of its claims, Tucker did not support his opposition 
with counter factual affidavits, and the water court entered the 
“corrected” decrees. Id. ¶¶ 17–20. 
 The Colorado Supreme Court began with a summary of the 
applicable standard of review. It said that it reviews the water 
court’s statutory interpretation de novo as a question of law. 
The court stated that it reviews the water court’s decision to 
admit or deny evidence and its order granting Minturn’s 
petitions for abuse of discretion. Factual findings of the water 
court are binding on appeal, unless they are so clearly 
erroneous as to find no support in the record. The sufficiency, 
probative effect, weight of the evidence, and inferences drawn 
therefrom are for the water court to determine and will not be 
disturbed on appeal. Id. ¶ 25. The court further observed that it 
would construe a stipulated decree as it would a contract and 
that it reviews contract interpretation de novo. The court also 
stated that “[c]onsistent with ordinary contract principles, [its] 
primary goal when construing a stipulation is to give effect to 
the intention of the parties.” Id. ¶ 26. 
 The court then turned to Colo. Rev. Stat. § 37-92-304(10), 
and held that this provision grants the water court discretion to 
correct substantive errors that adversely affect a water right so 
long as the petitioner meets the conditions set forth in the 
statute. 2013 CO 3, ¶ 27. It determined that Minturn had 
alleged the existence of substantive errors in the decrees that 
would adversely affect its water rights and that its petitions to 



page 8 WATER LAW NEWSLETTER 
 

correct the decrees were filed within three years of entry of the 
initial decrees, and therefore that Minturn had established a 
prima facie showing of substantive error under section 37-92-
304(10). Id. ¶ 29. It went on to hold that where, as here, a 
motion to correct a decree as to which a prima facie showing of 
substantive error is established is opposed, the water court must 
conduct further proceedings to determine whether the decree 
contained the alleged substantive errors, and whether they 
should be corrected. The court pointed out that section 37-92-
304(10) does not prescribe the form of further proceedings. 
Id. ¶ 30. 
 Without expressly stating what evidence could or should 
be considered in such a proceeding, the court approved the 
water court’s decision to rely upon the written submissions of 
the parties relating to contract construction, without a further 
evidentiary hearing to determine these questions, and turned to 
a review of the water court’s conclusion that the decrees 
contained substantive errors and did not express the intention 
of the parties. 
 In its review the court pointed to the statement in the 
decrees that “[t]he determination of the method of accounting 
for the consumptive use associated with irrigation herein is 
based on the historical actual use of Applicant that was 
calculated at a 75% consumptive use factor in light of the 
nature of the irrigation within Minturn.” See id. ¶ 33. It 
reasoned that this language demonstrated that the parties 
intended that Minturn’s “historical actual use” should control 
for purposes of calculating consumptive use factors for the 
irrigation season. Id. ¶ 34. Then, after examining the evidence 
regarding actual historical use submitted by Minturn, to which 
Tucker did not respond, the court concluded that the parties 
anticipated and intended that the monthly maximum limitations 
to be included in the decrees would reflect Minturn’s actual 
historical consumptive use, and Minturn’s mistake could be 
corrected by including the actual monthly consumptive use 
values in corrected decrees. Id. ¶ 36. 
 Having concluded that the water court did not abuse its 
discretion under section 37-92-304(10) in deciding to enter a 
corrected decree, and that the correction reflected the intent of 
the parties to the stipulation, the court turned to Tucker’s 
argument that the water court was precluded from entering 
the corrected decree by the “no less restrictive” provisions 
of the stipulations. It began by pointing out that the “no less 
restrictive” provision could not limit the water court’s authority 
to enter decrees with terms and conditions different from those 
contained in the stipulations; that provision only afforded the 
parties an opportunity to object to entry of decrees with “less 
restrictive” terms. Id. ¶ 39. The court then turned to the 
meaning of the term “no less restrictive” and concluded that the 
phrase was ambiguous because it could have one meaning as 
applied to a particular term or condition of the consent decrees, 
and a different meaning as applied to another. Id. ¶ 45. 
Accordingly, the court considered the facts and circumstances 
surrounding the execution of the stipulations to determine the 
parties’ intent with respect to the corrections sought by 
Minturn. It restated its previous conclusion that the parties 
intended the volumetric consumptive use limitations to reflect 
Minturn’s actual historical use—again relying on the 
“historical actual use” language in the forms of decree to which 
the parties stipulated. Id. ¶ 52. Based on its conclusion that the 

parties intended the consumptive use limitations to mirror 
Minturn’s historical use, the court concluded that the term “no 
less restrictive,” when applied to consumptive use terms and 
conditions, was intended to refer to actual historical usage, not 
the numerical values set forth in the stipulated decrees. The 
court further reasoned that this construction of the decrees 
effectuated the parties’ intent to prevent injury to other water 
rights. Id. ¶ 53. 
 A two-justice dissent was not moved by the majority’s 
analysis, but found the majority’s rationale untenable as a 
matter of contract construction, without regard for the proper 
interpretation of Colo. Rev. Stat. § 37-92-304(10). The dis-
senters did not find the phrase “no less restrictive” in the 
stipulation to be ambiguous. Rather, the dissent argued that in 
the absence of context suggesting otherwise, on their face these 
words applied to all of the restrictive conditions included in the 
stipulated forms of decree, including the numerical con-
sumptive use limitations. 2013 CO 3, ¶ 62, 293 P.3d 581. The 
dissent went on to reason that even if the phrase could be 
considered ambiguous with regard to which specific terms and 
conditions it was intended to apply, that did not support the 
majority’s reliance on extrinsic evidence to interpret the 
stipulation as intended to prescribe only a standard or 
methodology—e.g., actual historical use—for calculating 
Minturn’s entitlement, rather than intending a limitation to the 
specific volumes in the decree. The dissent thus rejected the 
majority’s rationale that any ambiguity in a contract allows 
resort to extrinsic evidence to determine the meaning of all its 
terms, including those that appear to be addressed unam-
biguously by the language chosen by the parties. Id. 
 Thus the dissent also disagreed with the majority’s belief 
that the general “methodological” language in the decree 
referring to historical use can contradict or displace the specific 
numerical consumptive use volumes that were included in the 
stipulation of the parties. The dissent found nothing in the 
methodological language to suggest that the parties intended to 
agree that Minturn would be entitled to whatever monthly 
amounts the water court should determine to reflect its actual 
historic consumption, as opposed to the specific values con-
tained in the stipulated decrees. Rather, the dissent argued, the 
“no less restrictive” language emphatically underlined the 
significance of the specific terms and conditions set forth in the 
stipulated forms of decree. Id. ¶ 63. Finally, the dissent argued 
that regardless of whether section 37-92-304(10) could be 
interpreted to treat substantive errors by the parties to a 
stipulation as substantive errors in a decree that faithfully 
embodied that stipulation, it would not justify the correction of 
the error in this case. Id. ¶ 64. 

COLORADO SUPREME COURT ADDRESSES PROOF OF 
ADVERSE POSSESSION OF WATER RIGHTS 
 Archuleta v. Gomez, 2012 CO 71, 290 P.3d 482, is the 
most recent, and perhaps the final, installment in a long-
running dispute between Ralph Archuleta and Theodore 
Gomez over ownership of interests in Manzanares Ditches Nos. 
1 and 2 and the Archuleta Ditch, all of which divert water from 
the Huerfano River, near Redwing, Colorado, a tributary of the 
Arkansas River in Colorado’s Water Division No. 2. Archuleta 
originally sued Gomez in the Huerfano County District Court, 
alleging that Gomez: (1) was using more water than was 
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granted to him, thereby preventing water from reaching 
Archuleta’s land; (2) was illegally interfering with Archuleta’s 
headgate, which prevented water from reaching Archuleta’s 
land; (3) had filled in one of Archuleta’s ditches, thereby 
preventing water from reaching Archuleta’s land; and (4) had 
negligently flooded Archuleta’s land. See Archuleta v. Gomez, 
140 P.3d 281 (Colo. App. 2006). Archuleta, therefore, sought 
to enjoin Gomez from interfering with his water rights and to 
recover damages. Gomez defended on the grounds of adverse 
possession of Archuleta’s water rights. 
 In an earlier decision of this long-running dispute, 
Archuleta v. Gomez, 200 P.3d 333 (Colo. 2009), the Colorado 
Supreme Court held that to succeed on his claim of adverse 
possession, Gomez was obliged to demonstrate that he ex-
clusively, notoriously, hostilely, continuously, and adversely 
made an actual beneficial consumptive use of all or a portion of 
Archuleta’s deeded irrigation water rights on Gomez’s land for 
the 18-year statutory period, not simply that he intercepted 
water in the three ditches belonging to Archuleta’s deeded 
interests in the adjudicated water rights. See Vol. XLII, No. 1 
(2009) of this Newsletter. The supreme court also held that for 
Archuleta to succeed on his injunction claim, he was obliged to 
demonstrate that he did not abandon all or any part of his water 
rights to the stream. The court determined that the facts in the 
record suggested that a part of Archuleta’s water rights might 
have been abandoned to the stream, a part might have been 
adversely possessed by Gomez, and a part might still be owned 
by Archuleta. Therefore, the supreme court reversed and 
remanded the case back to the water court so that both parties 
could litigate these matters. 
 On remand, the water court held further evidentiary 
hearings and found that Gomez had adversely possessed 
Archuleta’s deeded legal interests in the Archuleta Ditch and 
the Manzanares Ditch No. 1 water rights, but not in the 
Manzanares Ditch No. 2 rights. See 2012 CO 71, ¶ 2, 290 P.3d 
at 484. In addition, the water court enjoined Gomez from 
interfering with Archuleta’s interest in Manzanares Ditch 
No. 2. Sometime later, after the time for amending its judgment 
had run, the water court entered a further order that provided 
additional details for the injunction and ordered Gomez to 
reconstruct Manzanares Ditch No. 2 across the northern part of 
Gomez’s lower parcel to Archuleta’s property. Id. ¶ 4, 484. 
Both parties appealed. 
 On appeal, Archuleta argued that Gomez had failed to 
prove adverse possession of any of his water rights because 
“the expert testimony established the irrigation efficiency of the 
Gomez operation was only 50 percent.” Id. ¶ 16, 486. In other 
words, Archuleta argued that Gomez had failed to prove 
adverse possession because he did not show he had consumed 
the entirety of Archuleta’s water, and, therefore, because 
Archuleta was able to continue to sufficiently irrigate his 
property, Gomez did not “continuously” use Archuleta’s ad-
judicated water rights. Id. ¶ 16, 486–87. The supreme court 
rejected this claim, explaining that one can adversely possess 
the flow that the original owner historically diverted without 
consuming it entirely, since an adverse possessor is not entitled 
to consume more water than the original owner consumed. 
Archuleta’s argument, therefore, ignored the established law 
that an irrigation water right is limited to the amount of water 
actually needed for crop production, and that the unconsumed 

portion of the water, the return flows from Archuleta’s lawful 
use, belongs to the stream system—not to Archuleta—as part 
of the supply of water upon which other adjudicated water 
rights depend, so that Gomez was neither required, nor indeed 
entitled, to consume that water fully. Id. 
 The supreme court then turned to whether Gomez had 
proved adverse possession of the Archuleta Ditch and Man-
zanares Ditch No. 1. It deferred to the water court’s factual 
determinations that Gomez had, in fact, adversely possessed 
both water rights. As to whether Gomez had expanded the use 
of Archuleta’s interest in these water rights, the water court 
found that there had been no such expansion of use, and the 
supreme court again deferred to the water court’s factual 
determinations. Id. ¶ 23, 488. Similarly, with respect to Man-
zanares Ditch No. 2, the water court found that Gomez had not 
adversely possessed Archuleta’s interest, and the supreme court 
again agreed. 
 The water court had found, on the other hand, that Gomez 
had wrongfully severed Manzanares Ditch No. 2 so that it no 
longer reached the Archuleta property. In its original judgment, 
entered on October 18, 2011, the water court enjoined Gomez 
from interfering with Archuleta’s rights in Manzanares Ditch 
No. 2. Its subsequent order, entered on January 19, 2012, after 
expiration of the time for amending the judgment under Colo. 
R. Civ. P. 59(j), directed Gomez to reconstruct the ditch and 
provide Archuleta an easement across Gomez’s property. 2012 
CO 17, ¶ 32, 290 P.3d at 491. Gomez did not appeal this ruling, 
but Archuleta appealed the water court’s failure to grant a 
mandatory injunction requiring Gomez to restore Manzanares 
Ditch No. 2 to Archuleta’s property. 
 The supreme court reversed, holding that the water court’s 
October 18, 2011 injunction order did not sufficiently protect 
Archuleta’s legal interest in both the easement and the water 
rights of Manzanares Ditch No. 2. It reasoned that since Gomez 
had wrongfully interfered with Archuleta’s water rights and 
easements for Manzanares Ditch No. 2, and had enlarged the 
use of that ditch’s water by using it on Gomez’s land, the water 
court should have entered an injunction requiring Gomez to 
reconstruct the ditch, to provide an easement for the ditch 
across his land to Archuleta’s adjoining land, and also to stop 
diverting any Manzanares Ditch No. 2 water that Archuleta is 
entitled to divert and use on his parcel. The court held that the 
injunction could include the terms set forth in the January 19, 
2012, order of the water court, as well as any additional terms 
appropriate to protect Archuleta’s legal interest in Manzanares 
Ditch No. 2. Id. ¶ 35, 491. 

GREAT LAKES REGION 
(Noah D. Hall, Reporter) 

 
 
FEDERAL COURT DISMISSES STATES’ SUIT TO SEPARATE THE 
GREAT LAKES AND MISSISSIPPI RIVER BASINS TO STOP THE 
SPREAD OF ASIAN CARP 
 The Great Lakes states have lost another legal battle in the 
fight to stop the spread of Asian carp, an aquatic invasive 
species, from the Mississippi River basin. In Michigan v. U.S. 
Army Corps of Engineers, No. 10-cv-4457, 2012 WL 6016926 
(N.D. Ill. Dec. 3, 2012), the district court dismissed the suit 
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brought by Michigan, Minnesota, Ohio, Pennsylvania, and 
Wisconsin against the U.S. Army Corps of Engineers (Corps) 
and the Metropolitan Water Reclamation District of Greater 
Chicago (MWRD), seeking measures to prevent Asian carp 
from moving through the Chicago Area Waterway System 
(CAWS) into Lake Michigan. The plaintiff states have already 
been granted appeal of the decision in the U.S. Court of 
Appeals for the Seventh Circuit. Id., appeal docketed, No. 12-
3800 (7th Cir. Dec. 12, 2012). 
 Michigan had first pursued relief in the U.S. Supreme 
Court in December 2009, seeking a reopening of the Court’s 
decree in Wisconsin v. Illinois, 388 U.S. 426 (1967). Michigan 
requested a supplemental decree declaring the operation of the 
CAWS unlawful because the risk of aquatic invasive species 
entering Lake Michigan constituted a public nuisance. The 
petition sought a modification to the CAWS to eliminate the 
risk. The Supreme Court rejected Michigan’s petition without 
opinion in April 2010, leaving the states to seek relief in lower 
courts.  

In July 2010, the plaintiff states filed suit in the U.S. 
District Court for the Northern District of Illinois, claiming that 
the Corps and the MWRD have created a public nuisance and 
that the Corps is violating the federal Administrative Procedure 
Act (APA) by allowing Asian carp to threaten the waters and 
fisheries of the Great Lakes. The states’ request for preliminary 
injunctive relief to close the CAWS to the passage of Asian 
carp was denied by the federal district court in December 2010, 
and the denial was affirmed by the Seventh Circuit in 2011. See 
Michigan v. U.S. Army Corps of Engineers, No. 10-cv-4457, 
2010 WL 5018559 (N.D. Ill. Dec. 2, 2010), aff’d, 667 F.3d 765 
(7th Cir. 2011). However, while the Seventh Circuit affirmed 
the denial of preliminary injunctive relief, the court’s opinion 
left the door open for the states to pursue their public nuisance 
claims against the Corps, rejecting the federal government’s 
arguments of sovereign immunity and statutory displacement 
of the common law.  
 With the denial of preliminary injunctive relief affirmed on 
appeal, the case returned to the U.S. District Court for the 
Northern District of Illinois and the defendants moved to 
dismiss all claims. In December 2012, the court dismissed the 
states’ public nuisance claims and related claims against the 
Corps pursuant to the APA. In a lengthy opinion, the district 
court first acknowledged “the potentially devastating eco-
logical, environmental, and economic consequences that may 
result from the establishment of an Asian carp population in the 
Great Lakes.” 2012 WL 6016926, at *1. The district court held 
as a matter of law, however, that because Congress has 
required the Corps to maintain navigation on the waterways 
connecting Lake Michigan and the Mississippi River basin, the 
failure of the Corps to take measures to close the waterways is 
not a public nuisance or otherwise unlawful. According to the 
court, the Corps’s actions and omissions that may cause the 
migration of Asian carp into Lake Michigan are required by 
federal statute and thus cannot constitute a public nuisance for 
a court to remedy. Id. at *19–22. 
 The district court’s opinion does, however, give the states 
a legal lifeline to resurrect their claims. Addressing a question 
left open by the Seventh Circuit, the district court held that a 
public nuisance claim could be made against the federal 
government. The federal government had argued that it could 

never be subject to a public nuisance claim because the 
government always acts in the public interest. This theory goes 
back to old English law and the rights of the crown: a king or 
queen could never be the source of a nuisance to the public. 
The district court rejected this argument, wisely questioning the 
underlying assumption of the “agency as guardian of the public 
welfare” in modern America. Id. at *10. To shield the federal 
government from public nuisance suits would “resurrect a 
doctrine that, along with notions about divine rights and other 
detritus of monarchy, does not appear to have survived the 
Revolution.” Id.  

 The district court also allowed the plaintiff states to 
amend their complaint to seek relief that would not be 
precluded by statute. Id. at *17. Instead of pursuing that route, 
the plaintiff states have appealed to the Seventh Circuit, setting 
the stage for an appellate decision on whether the federal 
government can be subject to a public nuisance claim for 
failing to protect the Great Lakes from an invasion of Asian 
carp. 

IDAHO 
(Linda B. Jones and David I. Stanish, Reporters) 

 
 
IDAHO SUPREME COURT HOLDS THAT ALTERNATIVE POINTS 
OF DIVERSION IN CITY OF POCATELLO’S INTERCONNECTED 
MUNICIPAL WATER SYSTEM COULD NOT CHANGE PRIORITY 
DATE OR WATER PUMPED FROM EACH WELL 
 In City of Pocatello v. Idaho, 275 P.3d 845 (Idaho 2012), 
the Idaho Supreme Court held that Pocatello can use its 
interconnected wells as alternate points of diversion for all of 
Pocatello’s associated water rights, but only on the condition 
that doing so will not change the priority date and quantity of 
water that can be pumped from each well. Without this 
condition, Pocatello would have been able to withdraw water 
pursuant to Pocatello’s most senior priority right from any well 
location, thereby injuring junior water right holders by dimin-
ishing their priorities. 
 Pocatello’s municipal water system consists of 22 wells 
that each pump into an interconnected system. Pocatello has 21 
water rights appurtenant to this system, and the system service 
area comprises the place of use for each of these water rights. 
The wells were developed at different times and have different 
pumping capacities. Id. at 849. 
 In the Snake River Basin Adjudication, Pocatello con-
tended that each of the wells had become an alternate point of 
diversion for all of its water rights with that system pursuant to 
Idaho’s accomplished transfer statute. See Idaho Code Ann. 
§ 42-1425. This statute recognizes unauthorized changes in 
points of diversion that occurred prior to the commencement of 
the adjudication, provided “no other water rights existing on 
the date of the change were injured and the change did not 
result in an enlargement of the original right.” Id. 
 The Idaho Department of Water Resources (IDWR) filed 
recommendations for Pocatello’s water rights, providing that 
each well could serve as an alternative point of diversion for 
the 21 water rights upon the following condition: “To the 
extent necessary for administration between points of diversion 
for ground water, and between points of diversion for ground 



 WATER LAW NEWSLETTER page 11 
 

water and hydraulically connected surface sources, ground 
water was first diverted under this right from Pocatello well 
[description] in the amount of ___ cfs.” 275 P.3d at 850 
(alteration in original) (quoting the IDWR recommendation). 
IDWR asserted that the condition was necessary to avoid injury 
to other water rights. Id. 
 The district court upheld the condition as being necessary 
to avoid injury to other water rights. The district court stated: 

[I]njury to an existing water right is not limited to the 
circumstance where immediate physical interference 
occurs between water rights as of the date of the 
change. Injury also includes the diminished effect on 
the priority dates of existing water rights in antic-
ipation of there being insufficient water to satisfy all 
rights on a source (or in this case a discrete region of 
the aquifer) and priority administration is sought. 
Even though the priority administration may occur at 
some point in the future, injury to the priority date 
occurs at the time the accomplished transfer is 
approved. 

Id. 
 On appeal, Pocatello argued, among other issues, that the 
district court erred by upholding the condition because no 
actual injury to any water rights was shown. Id. The Idaho 
Supreme Court held that the district court did not err in 
upholding this condition. The court held that “there is per se 
injury to junior water rights holders anytime an enlargement 
receives priority,” and “to diminish one’s priority works an 
undeniable injury to that water right holder.” Id. (quoting 
A & B Irrigation District v. Aberdeen-American Falls Ground 
Water District, 118 P.3d 78, 85 (Idaho 2005); Jenkins v. State, 
Department of Water Resources, 647 P.2d 1256, 1260 (Idaho 
1982)). Thus, if these transfers of points of diversion of the 
water rights among the many wells were recognized, it would 
injure junior water rights holders by diminishing their pri-
orities. Id. at 851.  

IDAHO SUPREME COURT HOLDS THAT A & B IRRIGATION 
DISTRICT MUST TAKE REASONABLE STEPS TO 
INTERCONNECT SOME INDIVIDUAL WELLS OR WELL 
SYSTEMS BEFORE FILING A DELIVERY CALL 
 In A & B Irrigation District v. Idaho Department of Water 
Resources, 284 P.3d 225 (Idaho 2012), the Idaho Supreme 
Court heard an appeal regarding a delivery call brought before 
the director of the IDWR by the A & B Irrigation District 
(A & B), seeking administration of junior-priority ground water 
rights from the Eastern Snake Plain Aquifer (ESPA) and 
designation of the ESPA as a “ground water management area” 
(GWMA). See Idaho Code Ann. § 42-233b. The court held that 
the district court did not err in ruling: (1) the 1951 Idaho 
Ground Water Act, Idaho Code Ann. §§ 42-226 to -239, 
applied to the administration of A & B’s 1948 water right; 
(2) the director was not required to establish a “reasonable 
ground water pumping level” as part of delivery call; (3) the 
director did not err in failing, as part of the injury analysis, to 
analyze water availability at the 177 individual wells operated 
by A & B; and (4) the district court properly applied a clear and 
convincing evidentiary standard on the director’s determination 
of material injury. 

 A & B is a ground water pumping project that diverts 
water from the ESPA in south-central Idaho. In 1994, A & B 
filed a petition for a delivery call, seeking administration of 
junior-priority ground water rights from the ESPA and des-
ignation of the ESPA as a ground water management area. The 
delivery call was based on A & B’s water right 36-2080. This 
water right was licensed in 1965 for diversion of 1,100 cfs to 
irrigate 62,604.3 acres from 177 individual points of diversion. 
The license did not identify a specific place of use with each 
point of diversion because the project was intended as one 
integrated system. A & B operates 177 ground water wells 
served by this right, comprised of over 130 separate “well 
systems.” 284 P.3d at 228. 
 The Idaho Supreme Court considered four issues on 
appeal. First, A& B argued that the 1951 Ground Water Act did 
not apply to A & B’s 1948 water right, pointing to the 
provisions of the current statute that state: “[t]his act shall not 
affect the rights to the use of ground water in this state acquired 
before its enactment.” 284 P.3d at 231 (alteration in original) 
(quoting Idaho Code Ann. § 42-226). The court, after exam-
ining the history of the act and precedent regarding retroactive 
statutory application, held that the plain language of the 
Ground Water Act and its amendments showed that the act 
applies to the administration of all ground water rights 
in Idaho. Id. at 235; see also Idaho Code Ann. § 42-229 
(“administration of all rights to the use of ground water, 
whenever or however acquired or to be acquired, shall, unless 
specifically excepted herefrom, be governed by the provisions 
of this act”). 
 Second, A & B argued that the director was required to 
identify a reasonable ground water pumping level pursuant to 
the director’s statutory obligations to administer water rights. 
The court held that the Ground Water Act gives the director 
discretion whether to establish ground water levels in con-
nection with a delivery call. The court stated that although the 
director is required to respond to a delivery call and to 
determine whether the right holder is injured pursuant to the 
director’s statutory duties to administer water rights, the 
director is not required to establish a reasonable ground water 
pumping level in response to a delivery call. 284 P.3d at 237; 
see also Idaho Code Ann. § 42-237a(g). 
 Third, A & B argued that the director erred by requiring 
A & B to interconnect some of its wells or well systems as a 
condition of administration. The court held that interconnection 
is not an express condition of administration, but that Idaho’s 
conjunctive management rules allow the director to consider 
“reasonable diversion” in making determinations regarding 
administration. See Idaho Admin Code r. 37.03.11.042.01(g). 
Thus, the director did not act arbitrarily or capriciously in 
finding that A & B must take reasonable steps to interconnect 
some individual wells or well systems before a delivery call 
can be filed. 284 P.3d at 240–41. 
 Fourth, the court held that the clear and convincing 
standard, and not a higher standard, was the proper evidentiary 
standard to determine material injury in a delivery call. Id. at 
249. 
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MINNESOTA 
(Matthew B. Seltzer, Reporter) 

 
 
STATE WATER QUALITY CERTIFICATION FOR EPA VESSEL 
GENERAL PERMIT UPHELD 
 The Minnesota Court of Appeals recently affirmed the 
decision of the Minnesota Pollution Control Agency (MPCA) 
to issue a state water quality certification for the U.S. 
Environmental Protection Agency’s (EPA) draft 2013 vessel 
general permit (Draft 2013 VGP). See In re 401 Water Quality 
Certification, 822 N.W.2d 676 (Minn. Ct. App. 2012). The 
Draft 2013 VGP, as certified by the MPCA under section 401 
of the federal Clean Water Act (CWA), 33 U.S.C. § 1341, 
allows ships carrying cargo on Lake Superior to discharge 
ballast water that may contain aquatic invasive species (AIS). 
 In 2012, the MPCA certified to the EPA that the Draft 
2013 VGP would comply with water quality standards required 
by the CWA. This certification was subject to a number 
of MPCA-imposed conditions, including compliance with the 
existing state permit for ballast water discharges, saltwater 
flushing of ballast tanks on voyages that originate outside of 
the United States, and other conditions. 822 N.W.2d at 680. 
 A coalition of national and state environmental groups 
challenged the MPCA’s certification, arguing that the agency’s 
decision should be reversed because it applied an incorrect 
legal standard concerning assuring future compliance with 
water quality standards required by the CWA, and failed to 
include conditions containing numeric water quality based 
effluent limitations (WQBEL) for AIS. See id. at 682, 685. 
 In affirming the MPCA, the court held that using a “rea-
sonable assurance” standard and not an “assurance” standard in 
the agency certification complied with the legal standard 
imposed by the CWA, after finding that the certification 
contained sufficient conditions to assure compliance with water 
quality standards. Id. at 685–87. 
 Additionally, the court affirmed the MPCA’s decision not 
to impose numeric WQBELs as a condition for its certification. 
In holding that the MPCA was not required by law to include 
numeric WQBELs, the court deferred to the MPCA’s de-
termination that current science does not support numeric 
WQBELs for preventing the introduction of AIS from ballast 
water discharges, and that the technology based effluent limits 
contained in the Draft 2013 VGP and the narrative WQBELs 
already required by administrative rules promulgated by the 
MPCA would be sufficient to control against that risk in 
compliance with the water quality standards required by the 
CWA. Id. at 687–91. 

INDUSTRY CHALLENGE TO WILD RICE RULE FOR SULFATE 
DISCHARGES REJECTED ON PROCEDURAL GROUNDS 
 In Minnesota Chamber of Commerce v. Minnesota Pol-
lution Control Agency, No. A12-0950, 2012 WL 6554544 
(Minn. Ct. App. Dec. 17, 2012) (unpublished), the Minnesota 
Court of Appeals rejected a mining industry challenge to the 
MPCA’s rule protecting wild rice (Wild Rice Rule), Minn. R. 
7050.0224, on procedural grounds.  

 The Wild Rice Rule is a water quality standard used by the 
MPCA in issuing federal and state water discharge permits. 
The rule sets a limit for sulfate discharges to “water used for 
production of wild rice during periods when the rice may 
be susceptible to damage by high sulfate levels.” 2012 WL 
6554544, at *1 (quoting Minn. R. 7050.0224 subpt. 2). The rule 
prohibits discharges that raise the concentration of sulfate in 
the receiving water in excess of 10 mg/L. See id. 
 The Minnesota Chamber of Commerce (MCC) challenged 
the rule on behalf of its members, including iron and copper-
nickel mining companies operating in the Mesabi Range in 
northeastern Minnesota. The MCC argued that the rule is 
unconstitutionally vague and that the MPCA exceeded its 
statutory authority by proposing to apply the rule both to waters 
containing natural wild rice and to waters where wild rice is 
cultivated for commercial production. Id. at *2. 
 The court of appeals held that the challenge was not ripe 
because the MPCA had not actually applied the rule to the 
MCC or its mining company members. Id. at *4. Furthermore, 
the court rejected a facial challenge to the validity of the rule, 
noting, among other reasons, that the challenge was “essen-
tially moot” because the Minnesota legislature has directed the 
MPCA to amend the rule to provide that it applies to both 
natural and cultivated wild rice and to specify the particular 
bodies of water and time periods covered by the rule. Id. at *7. 
 The agency is engaged in preliminary discussions re-
garding amendment of the rule but has not started formal 
rulemaking. See id. at *3. 

PUBLIC TRUST DOCTRINE LIMITED TO WATERS 
IN MINNESOTA 
 Although not a case involving water resources, Aronow 
v. State, No. A12-0585, 2012 WL 4476642 (Minn. Ct. App. 
Oct. 1, 2012) (unpublished), is of significance to Minnesota 
water law because of what it says about the public trust 
doctrine. The Minnesota Court of Appeals refused to extend the 
public trust doctrine—which thus far has only been applied to 
navigable waters in Minnesota—to the atmosphere. 
 Relying upon scientific evidence of global warming, the 
plaintiff sought declaratory and injunctive relief against the 
State of Minnesota to compel reductions in carbon dioxide 
emissions. The plaintiff sued under the Minnesota Environ-
mental Rights Act, Minn. Stat. §§ 116B.01–.13, and the public 
trust doctrine, alleging, among other things, “that the 
atmosphere is protected by the Public Trust Doctrine.” 2012 
WL 4476642, at *1. The district court dismissed the complaint 
for failure to state a claim upon which relief can be granted, 
finding as to plaintiff’s public trust doctrine claim that the 
doctrine applies only to navigable waters, and not to the 
atmosphere. See id. 
 The Minnesota Court of Appeals affirmed dismissal of the 
action for failure to state a claim. The court of appeals 
discussed the longstanding Minnesota Supreme Court decisions 
that recognize the public trust doctrine protections for nav-
igable waters. Id. at *1–2. However, the court of appeals found 
that there was no authority in Minnesota or elsewhere for 
application of the public trust doctrine to the atmosphere. The 
court of appeals stated that any such expansion of the law in 
Minnesota would have to be made by the Minnesota Supreme 
Court or the legislature. Id. at *2. 
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NEBRASKA 
(Anthony Schutz and Sandra Zellmer, Reporters) 

 
 
REPUBLICAN RIVER COMPACT LITIGATION 
 The litigation over violations to the Republican River 
Compact, Act of May 26, 1943, 57 Stat. 86, was reopened in 
2010 after remaining dormant since a settlement stipulation 
was agreed to in 2003. Kansas v. Nebraska, No. 126, Orig. 
(U.S. filed May 3, 2010). See Kansas v. Nebraska, 538 U.S. 
720 (2003) (decree approving settlement stipulation); see also 
Vol. XLIV, No. 2 (2011) of this Newsletter. Kansas claims that 
Nebraska used more than its share of water during 2005 and 
2006 and that, as a result, Nebraska is in violation of the 2003 
settlement stipulation. On January 9, 2013, the Special Master 
submitted a draft report to the Court. In that report, the Special 
Master identifies six issues for resolution, many of which 
concern accounting procedures under the compact, and makes 
recommendations to the Court. 
 Perhaps the most significant issue, in terms of providing 
guidance beyond the present litigation, is the draft report’s 
treatment of the permissible remedy for Nebraska’s non-
compliance. In that part of the draft report, the Special Master 
reviews Nebraska’s prior efforts at compliance, concludes that 
a monetary award is an appropriate equitable remedy, and 
recommends denying Kansas’s request for injunctive relief. As 
to the amount of the award, the Special Master concludes that 
evidence of Kansas’s harm and Nebraska’s gain are relevant to 
the amount he recommends awarding. In the end, he concludes 
that an award of $5 million is appropriate, rather than the $80 
million requested by Kansas. 
 The $5 million award represents about $1.7 million in 
excess of Kansas’s losses. That amount, however, constitutes a 
disgorgement of only a small portion of Nebraska’s estimated 
gain, which the Special Master concluded could range from 
$25 million to over $50 million. The Special Master reasoned, 
however, that Nebraska had demonstrated a bona fide effort 
at compliance with the compact, and thus, the award was 
appropriate. The Special Master recommended, however, that 
the Court give some indication that any disgorgement of profits 
resulting from breach of the compact in the future would be 
much more substantial. 

NEVADA 
(Bret Birdsong, Reporter) 

 
 
NINTH CIRCUIT HOLDS THAT SURFACE WATER AND 
GROUNDWATER CONNECTIVITY MUST INFORM ANALYSIS OF 
RUBY PIPELINE IMPACTS ON THREATENED AND 
ENDANGERED FISH SPECIES 
 The enduring fiction that groundwater and surface water 
systems are unconnected and that they may be properly 
managed by legally distinct regimes persists in a few corners of 
the West, and it remains a formal part of Nevada water law 
even though the state engineer likely has the flexibility to 
implement conjunctive management. In Center for Biological 

Diversity v. U.S. Bureau of Land Management, 698 F.3d 1101 
(9th Cir. 2012), the U.S. Court of Appeals for the Ninth Circuit 
dealt the notion of hydrological separateness a blow. It held 
invalid a biological opinion issued by the U.S. Fish and 
Wildlife Service (FWS) about the effects of a gas pipeline on 
nine threatened or endangered species of fish because the FWS 
failed to consider the impacts of pipeline-related groundwater 
pumping on the surface water habitats of the fish. The court 
found that because the depletion of groundwater levels due to 
withdrawals for pipeline testing could plausibly affect surface 
water levels, the FWS’s failure to analyze the effects of 
groundwater pumping was arbitrary and capricious. Id. at 
1122–24. 
 The Ruby Pipeline is a 42-inch diameter natural gas 
pipeline running from Wyoming, through parts of Utah and 
northern Nevada, to Oregon, a total of over 678 miles. In 
addition to approval by the Federal Energy Regulatory Com-
mission, pipeline proponents sought a right-of-way from the 
U.S. Bureau of Land Management (BLM). The BLM, in turn, 
prepared an environmental impact statement (EIS) and initiated 
formal consultation with the FWS to evaluate the potential 
impact on threatened and endangered species and their critical 
habitat, as required by the Endangered Species Act of 1973 
(ESA), 16 U.S.C. §§ 1531–1544. As part of the construction of 
the pipeline, 64 groundwater wells were proposed to be used to 
supply up to 338 million gallons of water for hydrostatic testing 
and dust abatement. The biological opinion issued by the FWS 
considered “only the likely impacts of surface water with-
drawals on listed fish species. It did not address what effects, if 
any, the groundwater withdrawals would likely have.” 698 
F.3d at 1119–20.  
 The Ninth Circuit held the failure to consider the impacts 
of groundwater to be arbitrary and capricious because the FWS 
should have concluded, based on information contained 
in the EIS and from academic and government studies, that 
groundwater pumping could potentially reduce surface flows 
upon which the protected fish rely. Id. at 1122–23. The court 
specifically rejected as “specious” the government’s argument 
that the FWS properly excluded the impacts of groundwater 
pumping because the fish did not live in the groundwater. Id. at 
1122. It further rejected the government’s suggestion during 
the litigation that the particular proposed groundwater with-
drawals would not discernibly reduce surface water flows, 
holding that the FWS did not explain why it concluded that the 
withdrawals would not have such impacts. Id. at 1124. 

The importance of the court’s finding in Center for 
Biological Diversity for Nevada water law is unclear. Rec-
ognition by the Ninth Circuit of the scientific fact that 
groundwater and surface water are often hydrologically 
connected is not legally binding on the state engineer or any 
Nevada court. But it is another voice in a chorus suggesting 
that surface water and groundwater resources are integrally 
related and that policy makers and courts ought to recognize 
the connection. As a matter of federal law, the case is more 
significant. Many large mining projects in Nevada involve 
dewatering, or the removal of groundwater, in the process of 
extracting mineral resources. This decision now makes clear 
that the impact of groundwater pumping on surface waters 
(whether depletion by creating a cone of depression or aug-
mentation because of surface discharge of pumped water) is a 
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factor that will have to be considered in ESA and National 
Environmental Policy Act analyses.  

NEW MEXICO 
(Maria O’Brien and Sarah Stevenson, Reporters) 

 
 
RIO GRANDE COMPACT LITIGATION 

In addition to the previously discussed developments in 
New Mexico during the current drought conditions that concern 
the authority of the Office of the State Engineer to administer 
water rights, the state is also involved in litigation on the 
interstate front. On January 8, 2013, the State of Texas filed a 
Motion for Leave to File Complaint in the U.S. Supreme Court 
for an original action against the State of New Mexico and the 
State of Colorado regarding a dispute with New Mexico 
relating to the 1938 Rio Grande Compact. Texas v. New Mexico 
& Colorado, No. 22O141, Orig. (U.S. filed Jan. 8, 2013). 
Texas requests the Court to interpret and enforce the Rio 
Grande Compact and the Rio Grande Reclamation Project, Act 
of February 25, 1905, 33 Stat. 814, and to require New Mexico 
to deliver, and not deplete once delivered, the water Texas is 
entitled to from the Rio Grande Project. Texas is also re-
questing damages for past and continuing violations.  

Pursuant to U.S. Supreme Court rules, New Mexico and 
Colorado have until March 11, 2013, to file a response to 
Texas’ Motion for Leave to File Complaint. See Sup. Ct. R. 17. 
The State of Colorado is named as a defendant because it is a 
signatory to the Rio Grande Compact. 

Editor’s Note: The authors are counsel to the Texas 
beneficiary to the waters of the Rio Grande Project, El Paso 
County Water Improvement District No. 1. 

OREGON 
(Jennie L. Bricker and Kirk B. Maag, Reporters) 

 
 
WATER RIGHTS BILLS HEAD TO THE OREGON LEGISLATURE 
 The Oregon legislature will address multiple water rights-
related bills in 2013. This report summarizes four proposed 
bills that may attract attention during this legislative session. 
Three of these bills are sponsored by the Oregon Water 
Resources Department (OWRD). The fourth bill is sponsored 
by Senator Floyd Prozanski at the request of WaterWatch of 
Oregon, an environmental advocacy group. 
Water Right Management Fee 
 Senate Bill 217 (SB 217), which would add a new section 
to Or. Rev. Stat. ch. 536, is sponsored by OWRD and would 
impose an annual “management fee” of $100 on each water 
right, including water right permits and water right certificates. 
This is a significant change from the status quo, under which 
OWRD assesses fees in connection with applications for new 
water rights and changes to water rights, but does not assess 
any fee in connection with the continued existence of a water 
right. The fee would be capped at $1,000 for a single water 
right holder, except municipal water right holders. If a water 

right holder failed to pay the fee, OWRD would be authorized 
to obtain a lien against the property to which the water right is 
appurtenant. SB 217 § 2. 
 OWRD anticipates that if the fee is established, there 
would be significant implementation costs in the first biennium 
thereafter. See OWRD “2013 Legislative Concepts” (Dec. 21, 
2012) (2013 Legislative Concepts), http://www.oregon.gov/owrd/ 
LAW/docs/Legislative_Updates/2013_Legislative_Concepts.pdf. 
One significant cost would be updating OWRD’s records to 
reflect changes in ownership of water rights, which is com-
plicated by the fact that there is no statutory provision that 
allows the name on a water right certificate to be changed 
(House Bill 2257, discussed below, would address this issue). 
In the second biennium after the fee is established, OWRD 
estimates revenues of $12 million. See 2013 Legislative 
Concepts. The revenues “would pay for implementation costs 
of the program, as well as the cost of the critical field and 
science work that help ensure water availability of beneficial 
uses.” Id.  
 OWRD sponsored this bill in response to declining 
funding. OWRD relies on the General Fund for its operating 
budget, and OWRD’s share of the General Fund has decreased. 
OWRD believes additional funding is necessary because the 
“water resource workload is increasing in complexity, par-
ticularly as it relates to groundwater science.” Id. The Oregon 
Water Resources Commission met with over 40 stakeholder 
groups over the past two years to identify potential revenue 
sources. The management fee was one potential source 
identified by the commission. Id. 
Authority to Change Name on Water Right Certificate 
 Currently, OWRD lacks statutory authority to change the 
name on a water right certificate. House Bill 2257 (HB 2257), 
which would add a new section to Or. Rev. Stat. ch. 537, is 
sponsored by OWRD and would authorize OWRD to amend 
water right certificates to change the name and/or address on a 
water right certificate at the request of the holder of the 
certificate. The bill provides: “[T]he amendments to the water 
right certificate must be limited to changes in the names or 
addresses displayed on the certificate and the issue date for the 
certificate as amended.” HB 2257 § 2(1). Such an amendment 
would not “affect the priority date of the water right or 
otherwise affect the terms, contents or elements of the water 
right.” Id. OWRD would charge the holder a fee to amend the 
certificate. Id. § 2(2). 
 OWRD supports this bill because it “would facilitate . . . 
process efficiencies, such as communicating with water right 
holders, mapping water rights, updating the water right 
database, and improving compliance with measurement and 
reporting conditions.” See 2013 Legislative Concepts. The bill 
would also aid OWRD in implementing the management fee 
proposed under SB 217. As proposed by HB 2257, the 
management fee would be assessed against the “holder” of the 
water right. The name on a water right certificate is relevant 
(although not necessarily determinative) in determining the 
holder of the water right. See Fort Vannoy Irrigation District v. 
Water Resources Commission, 188 P.3d 277, 292–95 (Or. 
2008). Therefore, if SB 217 is enacted, a need would likely 
emerge to amend certificates and clarify the current holder of 
the water right. 
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Dividing Ownership of Water Use Permits 
 Parcels of property covered by a single water use permit 
do not always remain under a single ownership. According to 
OWRD, “[i]t is not unusual to have one or more permit holders 
ready to certificate or ‘prove up’ on their portion of a water 
right, while the others are not yet ready or willing.” See 2013 
Legislative Concepts. Investors, banks, and other financial 
institutions, however, often favor certificated water rights over 
permits when making investment and financing decisions, 
which creates an incentive for permit holders to perfect their 
rights. Id. With the exception of municipal water rights, Oregon 
law currently does not provide for partial (i.e., incremental) 
perfection of permits. 
 Senate Bill 200 (SB 200), which would add new sections 
to Or. Rev. Stat. ch. 537, would allow a permit holder to assign 
all or part of a permit to a new holder and would allow OWRD 
to issue a replacement permit that reflects the assignment. The 
holder of the new permit could certificate the replacement 
permit even if other holders of the original permit are not yet 
ready or willing to certificate their portions of the original 
permit. See 2013 Legislative Concepts. As originally proposed, 
SB 200 was limited to permits issued for domestic and 
agricultural purposes. The current amended version of the bill 
is limited to permits for only agricultural purposes. SB 200 
§ 2(1). No replacement permit would be allowed if OWRD 
determined the assignment would result in enlargement or 
injury. Id. § 2(5). Moreover, the replacement permit must have 
the same conditions as the original permit. Id. § 2(5)(a). 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

New In-Stream Habitat Protection Requirement for 
Transfers 
 Senate Bill 425 (SB 425), which amends several sections 
of Oregon’s statutes, including Or. Rev. Stat. §§ 540.523, .530, 
.570, is sponsored by Senator Prozanski and is being promoted 
by WaterWatch. The bill would require OWRD to determine 
whether granting a transfer application would result in a loss of 
in-stream habitat for native fish or wildlife in any stream reach 
not protected by an existing in-stream water right. The bill 
would require the Oregon Water Resources Commission to 
deny a transfer application if the transfer would result in such 
a loss or, alternatively, to condition the transfer to avoid the 
loss or condition the transfer in a manner recommended by 
the Oregon Department of Fish and Wildlife. SB 425 § 7 
(amending Or. Rev. Stat. § 540.530). 

Generally, a transfer application is required to change the 
place of use, point of diversion, or type of use authorized in a 
water right certificate. The proposed bill would extend to 
temporary transfers, see id. § 5, and district temporary trans-
fers, see id. § 9. Thus, the proposed bill is broad in scope and 
would result in a significant new barrier to transfers. 

 
 
 
 
 
 

 
 
 

 
 

Top Ten Reasons to Visit Spokane this July: 
 

10. Whitewater raft or float the Spokane River 
9. Golf at one of 33 local courses, including the world’s only Floating Green 
8. Tour one of 20 local wineries 
7. Try your luck at the Northern Quest Casino 
6. Bike the Spokane River Centennial Trail 
5. Attend a play at the historic Martin Woldson Theatre at the Fox 
4. Pick cherries at a local orchard, and enjoy fresh huckleberry pancakes in their café 
3. Stroll the Spokane Art District and the stunningly beautiful Park Gardens 
2. Scope out moose and over 200 species of birds at the Turnbull National Wildlife Refuge 
1. Attend the Rocky Mountain Mineral Law Foundation Annual Institute! 
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Upcoming Programs 

Federal and Indian Oil & Gas Agreement Reporting 
April 2-3, 2013 • Houston, Texas 

International Mining and Oil & Gas Law, Development, and Investment 
April 22-24, 2013 • Cartagena, Colombia 

Oil & Gas Agreements: Contracting for Goods, Services, and People 
May 2-3, 2013 • Santa Fe, New Mexico 

Natural Resources Law Teachers Institute 
May 29-31, 2013 • Flagstaff, Arizona 

59th Annual Rocky Mountain Mineral Law Institute 
July 18-20, 2013 • Spokane, Washington 

International Oil & Gas Law, Contracts, and Negotiations: 
Upstream Issues and Agreements 

September 23-27, 2013 • Houston, Texas 

International Oil & Gas Law, Contracts, and Negotiations: 
Midstream Issues and Agreements 

September 30-0ctober 4, 2013 • Houston, Texas 

Federal Oil & Gas Leasing Short Course 
October 21-24, 2013 • Westminster, Colorado 

Oil & Gas Law Short Course 
October 21-25, 2013 • Westminster, Colorado 

Renewable Electric Energy 
November 7-8, 2013 • Las Vegas, Nevada 

For additional information, contact the Foundation: 
Tel (303) 321-8100 • Fax (303) 321-7657 • Email info@rmmlf.org 

Copyright © 2013 

Rocky Mountain Mineral Law Foundation 
9191 Sheridan Blvd., Ste. 203 
Westminster, Colorado 80031 

www.rmmlf.org 



SUPREME COURT DEFERS TO EPA’S 
EXPERTISE IN LOGGING ROADS CASE 

(Matt Bingham, Federal Water Quality Reporter)

In a highly anticipated decision, the U.S. Supreme Court 
reversed the U.S. Court of Appeals for the Ninth Circuit yet 
again in an environmental case, upholding the U.S. Environ-
mental Protection Agency’s (EPA) decision to not require 
national pollutant discharge elimination system (NPDES) 
permits for stormwater that runs off of logging roads. Decker v. 
Northwest Environmental Defense Center, 133 S. Ct. 1326 
(U.S. 2013), rev’g Northwest Environmental Defense Center v. 
Brown, 640 F.3d 1063 (9th Cir. 2011). This case was brought 
by the Northwest Environmental Defense Center (NEDC) 
against a logging company, Georgia-Pacific West, and state 
and local governments and officials. NEDC claimed that the 
defendants discharged sediment-laden stormwater runoff from 
two logging roads into two Oregon rivers in violation of the 
Clean Water Act (CWA), 33 U.S.C. §§ 1251–1387. See 640 
F.3d at 1067. EPA’s long-standing position has been that 
such runoff does not require an NPDES permit. 133 S. Ct. at 
1329–30. 

The federal district court dismissed the case for failure to 
state a claim, holding that permits were not necessary in this 
scenario because the ditches and culverts used to convey the 
stormwater runoff from the logging roads were not “point 
sources” under the CWA. Id. at 1329. The Ninth Circuit 
reversed, concluding that the conveyances were point sources 
and that the stormwater discharges were not exempt from the 
CWA’s permitting requirements. By a 7-1 vote (with Justice 
Breyer recused), the Supreme Court held that EPA’s inter-
pretation of the CWA and its implementing regulations was 
reasonable and entitled to deference from the courts. Id. at 
1331. 
Subject-Matter Jurisdiction 

The first issue addressed by the Court was whether the 
district court had subject-matter jurisdiction over NEDC’s 
claims. The claims were brought under 33 U.S.C. § 1365(a), 
which authorizes private enforcement of the CWA and its 
implementing regulations. 133 S. Ct. at 1334. The defendants 
argued that the claims were actually challenges to EPA’s 
rulemaking actions, which are authorized under 33 U.S.C. 
§ 1369(b), but only within 120 days of the action being
challenged. The Court agreed with the NEDC on this issue. Ac- 

continued on page 2 

SUPREME COURT ADDRESSES INTERPLAY 
OF INTERSTATE WATER COMPACTS 

AND STATE LAW 
(Amy K. Kelley, Reporter)

The population explosion of the Dallas-Fort Worth area 
has been well documented, and the ongoing and crippling 
drought in Texas has been national news for years now. After 
unsuccessfully attempting to purchase water from Oklahoma 
from 2000 to 2002 in order to address its population growth 
problems (a strategy that returned to haunt it), the Tarrant 
Regional Water District (TRWD) sought a water right permit 
from the Oklahoma Water Resources Board (OWRB) to divert 
surface water from an Oklahoma tributary of the Red River. 
Oklahoma denied the permit and TRWD sued. See Tarrant 
Regional Water District v. Herrmann, 133 S. Ct. 2120 (U.S. 
2013). 

The Red River is the subject of a four-state (Arkansas, 
Louisiana, Oklahoma, Texas) interstate compact, the Red River 
Compact (Compact), signed in 1978 and approved by Congress 
in 1980, “transforming it into federal law.” Id. at 2125; see Act 
of Dec. 22, 1980, Pub. L. No. 96-564, 94 Stat. 3305. TRWD’s 
position was that, in the subbasin of the reach of the Red River 
from which it desired a surface permit, the Compact awarded 
each of the states an equal right (up to a maximum of 25%) to 
the water, subject to a minimum flow of 3,000 cubic feet per 
second required to ensure enough water remained in the river to 
reach Louisiana. 133 S. Ct. at 2122. That being the case, 
TRWD reasoned, as a Texas entity it could demand its equal 
share from a tributary of the Red River located in Oklahoma, 
despite a set of Oklahoma state anti-export laws. In other 
words, TRWD asserted federal preemption. Id. at 2129. 

The U.S. Supreme Court was more than happy to agree 
that Texas had a water allocation under the Compact, but the 
case hinged on the issue of TRWD demanding to go across 
state borders to get to the access point it desired. (The Red 
River forms the Oklahoma-Texas boundary for hundreds of 
miles, but the tributary from which TRWD sought a permit was 
well within Oklahoma.) The Court recognized that if the 
Compact provisions indicated that state borders were irrelevant, 
and Oklahoma water laws conflicted with the Compact (a 
federal law), then the Oklahoma laws would be preempted. Id. 
at 2130 & n.8. But if the Compact itself reflected a “background 
understanding . . . that state borders were to be respected,” there 
would be no conflict and no preemption. Id. at 2130.  In addition 

continued on page 3  
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LOGGING ROADS CASE 
(continued from page 1) 

cording to the Court, NEDC’s claims were an attempt to 
enforce a permissible reading of an ambiguous regulation, not a 
challenge to the regulation itself. 133 S. Ct. at 1334–35. This is 
the first time the Supreme Court has allowed a private party to 
use the CWA’s citizen suit provisions to challenge EPA’s 
interpretation of its regulations without regard to when the rule 
was adopted. 
Applicable Substantive Law 

Section 301 of the CWA, 33 U.S.C. § 1311, prohibits the 
discharge of pollutants from any point source into navigable 
waters of the United States without first obtaining an NPDES 
permit under section 402 of the CWA, id. § 1342. See 40 
C.F.R. § 122.1. EPA’s silvicultural activities rule (Silvicultural 
Rule), id. § 122.27, specifies certain logging-related dis-
charges as “point sources” that require a permit to discharge 
pollutants. Section 402 exempts discharges composed entirely 
of stormwater, with some exceptions. 33 U.S.C. § 1342(p). The 
potentially applicable exception in this case is for discharges 
“associated with industrial activity.” 133 S. Ct. at 1332 
(quoting 33 U.S.C. § 1342(p)(2)(B)). The statute does not 
define this critical phrase, but EPA’s regulations on stormwater 
discharges (Industrial Stormwater Rule), 40 C.F.R. § 122.26, 
limits its scope to discharges “from any conveyance that is used 
for collecting and conveying storm water and that is directly 
related to manufacturing, processing or raw materials storage 
areas at an industrial plant.” Id. § 122.26(b)(14). 

The critical issue in this case was whether channeled 
stormwater runoff from logging roads is “associated with 
industrial activity,” in which case NPDES permits would have 
been required under the Industrial Stormwater Rule. 133 S. Ct. 
at 1336. Otherwise, the discharges would be exempt from the 
permitting requirements of the CWA as “discharges composed 
entirely of stormwater.” Id. at 1336 (quoting 33 U.S.C. 
§ 1342(p)). Highly relevant to this question, the Industrial 
Stormwater Rule requires permits for stormwater discharges 
from “immediate access roads . . . used or traveled by carriers 
of raw materials,” in a category of industry identified in 
that rule. See id. at 1336 (quoting 40 C.F.R. § 122.26(b)(14)). 
The list of industry categories includes Standard Industrial 
Classification (SIC) 24, which encompassed logging in an 
earlier version of the rule. Id. (citing 40 C.F.R. § 122.26(b)(14) 
(2006)). 
Substantive Holding 

The Supreme Court held that EPA’s consistent inter-
pretation of the Industrial Stormwater Rule to not apply to 
logging roads was reasonable and should not be set aside for 
the Court’s interpretation. Id. at 1337–38. NEDC made two 
arguments on this point: (1) that the statutory term “associated 
with industrial activity” unambiguously includes discharges of 
stormwater from conveyances along logging roads; and (2) that 
the reference to SIC 24 in the preamendment version of the rule 
unambiguously included the discharges at issue, thus requiring 
an NPDES permit. EPA countered that the earlier version of 
the rule was intended to include industrial sites that were more 
fixed and permanent but not temporary, outdoor timber-
harvesting operations like those at issue in this case. Id. at 
1336–37. 

The majority agreed with EPA for three reasons. First, 
under Supreme Court precedents, “an agency’s interpretation 
need not be the only possible reading of a regulation—or even 
the best one—to prevail.” Id. at 1337. This doctrine is com-
monly referred to as Auer deference, the regulatory parallel to 
Chevron deference owed by courts to agencies’ interpretation 
of statutes. See Auer v. Robbins, 519 U.S. 452 (1997); Chevron, 
U.S.A. v. Natural Resources Defense Council, 467 U.S. 837 
(1984). Second, EPA’s position was not a departure from prior 
practice or a post hoc justification for its actions in response to 
a lawsuit. On the contrary, EPA’s position that NPDES permits 
are not required in situations such as the one at issue had been 
consistent since its adoption of the Industrial Stormwater Rule. 
133 S. Ct. at 1337–38. Finally, the majority found it significant 
that Oregon had already developed best management practices 
to regulate stormwater runoff from logging roads, stating that 
“In exercising the broad discretion the Clean Water Act gives 
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the EPA in the realm of stormwater runoff, the agency could 
reasonably have concluded that further federal regulation in 
this area would be duplicative or counterproductive.” Id. at 
1338. 
Justice Scalia’s Dissent 

Justice Scalia dissented from the majority’s opinion only 
on the substantive holding discussed in the preceding section. 
In his opinion, he states that the Industrial Stormwater Rule 
required permits for the discharges at issue in this case based 
on the “fairest reading” of EPA’s rules and therefore the Court 
should have rejected EPA’s “unnatural reading.” Id. at 1339, 
1344. Justice Scalia expressed his belief that the doctrine of 
Auer deference needs to be reconsidered since it encourages 
agencies to adopt vague rules that they can then interpret with 
great flexibility. Id. at 1339. “[H]owever great may be the 
efficiency gains derived from Auer deference, beneficial effect 
cannot justify a rule that not only has no principled basis but 
contravenes one of the great rules of separation of powers: He 
who writes a law must not adjudge its violation.” Id. at 1342. 
Chief Justice Roberts wrote a concurrence, joined by Justice 
Alito, expressing an interest in reconsidering Auer, but 
concluding that this was not the right case in which to do so 
because the issue had not been adequately briefed and argued. 
Id. at 1338–39. 

 
WATER COMPACTS 
(continued from page 1) 

to the intrinsic lack of conflict if the Compact recognized the 
integrity of borders, the Compact included an anti-preemption 
“savings” clause recognizing that “[e]ach state may freely 
administer water rights and uses in accordance with the laws of 
that state, . . . subject to the availability of water in accordance 
with the apportionments made by this Compact.” Compact 
§ 2.01; see 133 S. Ct. at 2127–28. 

While understanding that the express terms of interstate 
compacts are determinative, the Court noted that the Red River 
Compact was silent on the cross-border diversion issue. Id. at 
2130–31. The Court examined the whole Compact on the issue 
of whether it was intended that a signatory state might cross 
another’s boundary to access a “shared pool of water.” Id. at 
2129–30. On the whole, it disfavored TRWD’s position that 
states could freely cross borders to get access because it would 
“upset” the balance struck by all of the sections of the entire 
Compact. Id. at 2131–32. But, “[a]t the very least, the problems 
that arise from [TRWD’s] proposed reading suggest that [the 
Compact’s] silence is ambiguous . . . . We therefore turn to 
other interpretive tools . . . .” Id. at 2132. 

It considered “the well-established principle that States do 
not easily cede their sovereign powers, including their control 
over waters within their own territories.” Id. The Court found 
that it would “expect a clear indication of such devolution” of 
sovereign powers, and there was none. Id. at 2133.  

It considered other interstate water compacts. There were 
some compacts that featured “language that unambiguously 
permits signatory States to cross each other’s borders . . . . The 
absence of comparable language in the Red River Compact 
counts heavily against [TRWD’s] reading of it.” Id. Further-
more, such other compacts typically provided for “the terms 
and mechanics of how such cross-border relationships will 
operate.” Id. at 2133–34. Such terms were lacking in the 
Compact, “strongly suggest[ing] that cross-border rights were 
never intended to be part of the States’ agreement.” Id. at 2134. 

It considered the parties’ course of performance. No party 
to the Compact had suggested a cross-border right of access 
from 1980 to 2007, when TRWD sued over the permit denial. 
More to the point, TRWD itself had tried to purchase water 
from 2000 to 2002, “a strange offer if [TRWD] believed it was 
entitled to demand such water without payment under the 
Compact.” Id. at 2135. 

Having lost its claims under the Compact, TRWD made a 
last-ditch attempt to have the Court negate Oklahoma’s set of 
anti-export laws as a violation of the dormant Commerce 
Clause doctrine. Absent the Compact, this argument might 
have had a shot, given the decision in Sporhase v. Nebraska, 
458 U.S. 941 (1982) (striking down Nebraska anti-export 
laws). But one must remember that this case was not a general 
challenge to Oklahoma law, but an “as applied” challenge to 
water rights permitting in the Red River basin. And allocation 
of the waters of the Red River is covered by the Compact, 
a federal law. A federal law cannot violate the dormant 
Commerce Clause! Further, it would be impossible for 
Oklahoma to discriminate in its administration of unallocated 
waters (water not covered by the Compact) “because the 
Compact leaves no waters unallocated.” 133 S. Ct. at 2137. As 
the Court notes pithily, “[TRWD’s] Commerce Clause 
argument founders on this point.” Id. 

POTENTIAL FEDERAL LEGISLATION 
REGARDING THE MISSOURI RIVER 

(Sandra B. Zellmer, Anthony Schutz, Nebraska Reporters)
 

 
On May 15, 2013, the U.S. Senate adopted the Water 

Resources Development Act of 2013, S. 601, 113th Cong. 
(2013) (SB 601). Whether the bill will survive intact in the 
House of Representatives remains to be seen, as some members 
have objected to its $12.2 billion price tag. If enacted, there are 
several provisions that could have direct effects on the interests 
of states in both the upper and lower Missouri River basins.  

Restrictions on Charges for Surplus Water Provisions. 
Senator John Hoeven introduced an amendment that would bar 
the U.S. Army Corps of Engineers (Corps) from charging a fee 
for surplus water drawn from Missouri River reservoirs. See SB 
601 § 2064 (Senate Amendment 909). For the purposes of 
section 6 of the 1944 Flood Control Act of 1944, 33 U.S.C. 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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§ 708, surplus water is defined as water stored in a Corps 
reservoir that is not needed because the authorized need for the 
water never developed. In the Dakotas, the surplus water in 
question was originally appropriated for irrigation, but irrigated 
agriculture in that region did not develop to the extent 
anticipated in 1944. The amendment was included in the final 
version of SB 601 that passed the Senate. 

According to the amendment’s sponsor, Senator Hoeven, 
“charging fees [for surplus water] would, in effect, penalize 
Montana, North Dakota, South Dakota and Nebraska by 
essentially charging a tax for water that would be freely 
available in the absence of the Corps’ dams and reservoirs.” 
John Hoeven, “A victory for the Missouri River basin,” The 
Bismarck Tribune, May 19, 2013. The amendment, however, 
raises at least as many questions as it might settle. Could North 
Dakota sell surplus water to a Denver or Dallas-Fort Worth 
pipeline company for export from the basin? Or to an oil and 
gas company for use in hydraulic fracturing or other forms of 
mineral development? If so, what rights would Nebraska or any 
other downstream state have to protest the transfer? Would the 
other basin states be entitled to share in any proceeds that 
North Dakota might receive? Should the federal taxpayer enjoy 
some of those proceeds, if nothing else to help defray the 
operating costs incurred by the Corps over the years? If the 
amendment is enacted into law, would this be a windfall for the 
energy companies who have recently contracted with the Corps 
to purchase surplus water? Between oil and gas fracturing 
operations in the Dakotas and oil shale development in 
Montana, the industrial demands for Missouri River water 
could be tremendous. The Corps estimated that the industry’s 
short-term water demand from Lake Sakakawea alone would 
be about 27,000 acre-feet of water a year over the next 10 
years. See Robert Koenig, “Will expanded fracking drain much 
water from the Missouri River?,” St. Louis Beacon, Dec. 18, 
2012. 

In its pending rulemaking to set a nationwide pricing 
methodology for pricing surplus water, the Corps proposed a 
fee of $21.60 per acre-foot for industrially used water and a 
slightly lower fee for irrigation water. See Lauren Donovan, 
“Corps opens faucet from Lake Sakakawea to oil patch,” 
Bismarck Tribune, Dec. 13, 2012. This rulemaking is one of 
several separate, concurrent actions related to municipal and 
industrial water users throughout the Missouri River basin. One 
of these actions relates to permanent water reallocation. The 
reallocation study will examine whether some amount of the 
storage included in the reservoirs may be permanently allocated 
to municipal and industrial water supply and, if so, the potential 
effects of such reallocation on the authorized purposes and 
operation of the reservoirs. See News Release, Corps, 
“Comment period extended for Missouri River Mainstem 
Reservoir Surplus Water Reports” (Sept. 6, 2012). These 
rulemaking processes are expected to be completed by the end 
of 2013. 

Drought and Flood Control Provisions. SB 601 would 
establish a flood and drought monitoring program in the upper 
Missouri River basin and would authorize the Corps to operate 
Missouri River dams for “other related project benefits,” so 
long as specified project purposes are not “adversely 
impacted.” See SB 601 §§ 5008, 2014. Upper basin states fear 
that this provision, if passed, could pave the way for proposals 

to enhance Mississippi River navigation through changes to the 
Missouri River system. The Western Governors’ Association 
(WGA), in a letter to the Senate, expressed these concerns:  

Water released from the Missouri Basin to the 
Mississippi may not be recaptured in drought years; 
on the other side of the coin, holding back water in the 
mainstem reservoirs to enhance flood control for the 
Mississippi River during early spring may reduce 
flood control capabilities within the Missouri River 
basin for summer flows.  

Letter from WGA to Senator Barbara Boxer, Chair, U.S. 
Senate Committee on Environment & Public Works (May 7, 
2013). The WGA seeks language in SB 601 § 2014 to ensure 
that the Missouri River Mainstem System cannot be operated to 
support Mississippi River navigation. 
 

 

FEDERAL WATER QUALITY 
(Matt Bingham, Reporter)

 
 
D.C. CIRCUIT UPHOLDS EPA’S POST-PERMIT WITHDRAWAL 
AUTHORITY 

On April 23, 2013, the U.S. Court of Appeals for the 
District of Columbia Circuit reversed a district court decision 
that held the U.S. Environmental Protection Agency (EPA) to 
have exceeded its authority under the Clean Water Act (CWA) 
when it attempted to invalidate a section 404 permit, 33 U.S.C. 
§ 1344, that had already been issued by the U.S. Army Corps 
of Engineers (Corps). Mingo Logan Coal Co. v. EPA, 714 F.3d 
608 (D.C. Cir. 2013), rev’g 850 F. Supp. 2d 133 (D.D.C. 
2012). As pointed out by many in the regulated community, 
granting EPA authority to veto section 404 permits that were 
properly issued by the Corps introduces an element of 
uncertainty to permitted operations. 

This battle over EPA’s retroactive “veto authority” 
involves a coal mining company in West Virginia that sought a 
section 404 permit in order to discharge fill material from one 
of its mountaintop coal mines into nearby streams. Mingo 
Logan Coal Company (Mingo Logan) initially obtained 
coverage under Nationwide Permit 21 but, after the U.S. 
District Court for the Southern District of West Virginia 
enjoined the authorization, the Corps withdrew coverage. See 
850 F. Supp. 2d at 135. The company subsequently applied for 
an individual section 404 permit, which the Corps issued on 
January 22, 2007, after the preparation of an environmental 
impact statement (EIS) as required by the National 
Environmental Policy Act (NEPA). See 714 F.3d at 610. EPA 
participated in each step of the NEPA process and, at the time 
of permit issuance, appeared acquiescent to the EIS and the 
mine’s permit. The final permit was valid for approximately 25 
years and “made no mention of any future EPA action.” Id. The 
entire process took nearly 10 years to complete.  

In 2009, after a change in administrations, EPA sent a 
letter to the Corps requesting that the Corps “suspend, revoke 
or modify” the mine’s permit in light of new information 
indicating that the permit did not adequately address 
downstream water quality impacts from the discharge. Id. at 
610–11. The Corps disagreed with that conclusion and rejected 
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EPA’s request. Approximately six months later, EPA issued a 
Proposed Determination to withdraw its specification as 
disposal sites of roughly 88% of the discharge area authorized 
by the permit. See 850 F. Supp. 2d at 137; 75 Fed. Reg. 16,788 
(Apr. 2, 2010). It finished this process in January 2011 with the 
issuance of a Final Determination. See 76 Fed. Reg. 3126 
(Jan. 19, 2011). 

Mingo Logan challenged EPA’s action by filing a 
complaint against EPA in federal court after the issuance of the 
Proposed Determination, and amended its complaint after the 
issuance of the Final Determination. 714 F.3d at 611. The 
amended complaint alleged (1) that EPA lacked statutory 
authority to withdraw its specification after a permit has been 
issued and (2) that its actions were arbitrary and capricious, and 
therefore invalid under the Administrative Procedure Act 
(APA). The district court reached only the first argument, 
regarding the legality of EPA’s post-permit veto. The court 
agreed with the company on every issue it addressed and 
granted Mingo Logan’s motion for summary judgment. On 
appeal, the D.C. Circuit reversed the district court, holding that 
“EPA has post-permit withdrawal authority” based on the 
statutory text and legislative history of the CWA. Id. at 609. 
The court remanded the case to the district court to address 
Mingo Logan’s remaining claims under the APA. Id. at 616. 

 

ALASKA 
(Thomas E. Meacham, Reporter) 

 
 
ALASKA LEGISLATURE CONSIDERS INSTREAM FLOW 
CHANGES 

For the first time since the Alaska Water Use Act, Alaska 
Stat. §§ 46.15.010–.270, was amended in 1980 to authorize the 
issuance of instream flow reservations, the Alaska legislature, 
in its 2013 session, considered an amendment that would 
abolish one of the key features of the instream flow reservation 
(IFR) provisions—the ability of a private person or entity to 
file for, and to eventually receive, a certificate of appropriation 
to preserve a specific quantity of water in-place. See Alaska 
Stat. § 46.15.145(a). 

This aspect of Alaska’s present IFR statute may be unique 
among the numerous states that allow the protection of 
instream flows through the water appropriation process. 
However, the purposes for which such a “private” reservation 
could be sought in Alaska are the same broad “public” 
objectives as those for which an IFR certificate may be issued 
to a government agency: fish and wildlife habitat, migration, 
and propagation protection; recreation and park purposes; 
navigation and transportation purposes; and sanitary and water 
quality purposes. Id. § 46.15.145(a)(1)–(4). 

The proposed legislation, House Bill 77, 28th Leg., 1st 
Sess. (Alaska 2013) (HB 77), was submitted by request of 
Governor Sean Parnell and contained several subjects said to 
be needed to “clean up” or streamline various discrete topics 
of state natural resource administration and management. 
Included in the bill (and receiving very little initial attention) 
were proposals that were asserted to modify the Alaska Water 

Use Act to improve administration of the act. See HB 77 
§§ 36–45, 47 (amended version). 

Section 42 would have repealed the right of private people 
or entities to apply for IFR water. Section 47 would also have 
enacted the summary rejection, without hearing or compen-
sation, of all presently pending private IFR applications. A 
state agency, by discretion of the commissioner of the Alaska 
Department of Natural Resources (ADNR), would have been 
able to review these pending but voided applications, and if the 
agency desired, it could file new, similar IFR applications (with 
new, later priority dates).  

The proposed legislation to eliminate a private IFR right 
came as a surprise to many because there has been little overt 
controversy over private IFR filings in the 33 years the law has 
existed. During debate over HB 77, however, it was revealed 
that ADNR, reflecting its continuing resistance to imple-
menting this aspect of the law, has simply failed to do so.  

While 35 private IFR applications have been filed (and 
assigned priority dates upon their filing) since 1980, ADNR has 
not issued a single IFR certificate to a private applicant. 
Meanwhile the applicants have spent very significant sums 
compiling the scientific documentation required to “prove up” 
their applications, and in many instances have completed that 
process. During that same period, ADNR has issued 61 
governmental IFR certificates, and there are 371 pending 
applications from governmental entities. The regulations with 
the procedures for IFR applications are at Alaska Admin. Code 
tit. 11, §§ 93.141–.147. 

To some observers the proposed legislation appeared to be 
aimed primarily not at a prohibition against future private IFR 
applications, but at the extinguishment of certain existing IFR 
applications by conservation groups and local residents that, if 
issued, might establish priority water rights significantly 
affecting two very large mining projects presently in the 
planning stage. These are the PacRim Coal open-pit mine 
project near Cook Inlet (which may entirely dewater up to 11 
miles of the Chuitna River, a salmon-producing stream), and 
the Pebble Mine project near Bristol Bay (which has potential 
effects on salmon production in the Bristol Bay headwaters). 

For both of these proposed mine areas, the resource 
companies may not yet have obtained more than temporary 
water use permits (TWUP), which establish no priority water 
rights. The competing private groups’ IFR applications on the 
same water bodies may in many cases have priority, from the 
dates of their filing, under Alaska Const. art. VIII, § 13, if a 
certificate is eventually issued.  

HB 77, in extinguishing pending private IFR filings, would 
have allowed them to remain alive only if a state agency 
decided to file a new similar or “replacement” instream-flow 
application. From some points of view, this may be a prob-
lematic remedy, because the state’s natural resource priorities 
may favor the resource-extraction project that the private IFR 
application is intended to mitigate. Further, there was no 
provision in HB 77 that any applicant with a pending private 
IFR application be reimbursed for more than its initial filing 
fees, although the applicant may in some instances have 
already spent hundreds of thousands of dollars to meet the 
documentation and “prove-up” requirements. 
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Finally, HB 77 did not recognize that, as to existing private 
IFR applicants, under the Alaska Constitution their initial filing 
had established a priority date and a status as an appropriator of 
record, a priority that (it may be presumed) cannot be sum-
marily extinguished by legislation. 

HB 77 passed the Alaska House, but it failed to pass the 
Senate in the last days of the 2013 session, due in part to 
unanswered questions about its IFR amendments. It will likely 
be reintroduced in the 2014 legislative session. 

ALASKA COURT DECIDES “APPROPRIATOR OF RECORD” 
STATUS OF INSTREAM FLOW APPLICANT 
 A Superior Court in Anchorage has recently ruled on the 
legal status of a pending IFR applicant who alleged harm from 
the issuance by the ADNR to a resource developer of a TWUP 
affecting the same watercourse that was the subject of 
the applicant’s IFR filings. In Chuitna Citizens Coalition v. 
Dan Sullivan, Commissioner, Alaska Department of Natural 
Resources, No. 3AN-11-12095CI (Alaska Super. Ct., 3d Dist. 
Feb. 25, 2013), an appeal from an adverse administrative 
decision, the court ruled that the state statutes and ADNR’s 
own regulations treat an applicant who files an IFR application 
as an “appropriator of record,” although no certificate of 
appropriation has yet issued to it. See Alaska Admin. Code 
tit. 11, § 93.970(25) (definition of appropriator of record).  
 Thus Chuitna Citizens Coalition (Chuitna) was entitled to 
validly assert that it was an “aggrieved party” with standing to 
appeal issuance of the TWUP, and could further assert 
correctly that ADNR’s failure to consider and quantify its 
pending IFR applications in relation to ADNR’s discretionary 
issuance of the TWUP (which, by law, establishes no per-
manent water rights) was legal error. The court recognized that 
Chuitna’s status as an IFR applicant did not yet entitle it to the 
same rights as an appropriator.  
 However, under the holding in this case the act of filing 
initiates a priority date, a status that ADNR’s statutes and 
regulations appear to grant to the act of filing any application 
for an appropriative or IFR water right. This holding appears to 
establish, at least at the trial court level, that the applicant for 
an IFR right is in fact to be afforded an “appropriator of 
record” status equal to that established when an appropriative 
right is being applied for and is awaiting adjudication. The 
defendant has not appealed the superior court’s decision to the 
Alaska Supreme Court. 

The appellants in the Chuitna litigation have another 
lawsuit pending against ADNR, seeking declaratory and 
injunctive relief for the agency’s asserted failure to timely act 
on its pending IFR applications. Chuitna Citizens Coalition 
v. Alaska Department of Natural Resources, No. 3AN-11-
12094CI (Alaska Sup. Ct., 3d Dist. filed Nov. 10, 2011). Sum-
mary judgment motions are presently pending in that case.  

 
 
 
 
 
 
 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
FEDERAL DEVELOPMENTS 
Ninth Circuit Rejects Farmers’ Challenge to Central Valley 
Project Deliveries 

A number of San Joaquin Valley farmers and farming 
entities (Farmers) sued the Bureau of Reclamation (BOR) 
under the Administrative Procedure Act (APA), 60 Stat. 237 
(1946) to compel BOR to deliver the districts serving them 
more water than it was currently providing. The U.S. Court of 
Appeals for the Ninth Circuit affirmed the district court and 
rejected the claim in San Luis Unit Food Producers v. United 
States, 709 F.3d 798 (9th Cir. 2013). This litigation is another 
in a continuing series of challenges to BOR operation of the 
Central Valley Project (CVP) since the enactment of the 
Central Valley Project Improvement Act (CVPIA), Pub. L. No. 
102-575, 106 Stat. 4706 (1992). In this case, the Farmers 
alleged that for years they received enough water to irrigate 
100% of their lands, but BOR has “unlawfully ‘transmute[d] 
the [San Luis] Unit from an irrigation project into a fish and 
wildlife enterprise.’ ” Id. at 802 (quoting Appellants’ Opening 
Brief at 8, San Luis Unit Food Producers, 709 F.3d 798 (No. 
11-16122), 2011 WL 3689050). The Farmers claimed one 
million acre-feet had been denied to them. Id. 

The Farmers’ principal argument was that BOR, in 
operating the CVP, was required to provide them with 
“sufficient irrigation water to satisfy the Farmers’ needs before 
delivering water to any other party for any other purpose.” Id. 
at 800. While a failure to act is cognizable under the APA, see 
5 U.S.C. §§ 551(13), 706(1), the Farmers did not “challenge a 
specific water allocation by the Bureau. Rather, they allege[d] 
that the Bureau has generally failed to deliver enough water to 
the irrigation districts for those districts to sell sufficient water 
to the Farmers.” 709 F.3d at 803. 

Basing its conclusion on Norton v. Southern Utah Wil-
derness Alliance, 542 U.S. 55 (2004) (holding that for an action 
to be unlawfully withheld, it must not only be an “agency 
action” in a specific sense, but also a “discrete” action, and one 
the agency is “required” to take), the court held that BOR “is 
not legally required to take a discrete action to deliver the 
Farmers’ preferred amount” of water. 709 F.3d at 801. The 
court held “[t]he Bureau retains the discretion to allocate San 
Luis water among various parties to satisfy its various 
obligations” Id. As a result of this discretion, the court found 
there was no “final agency action” under the APA. Id.  

The court of appeals noted that passage of the CVPIA in 
1992 had re-prioritized the purposes of the CVP. Id. at 801. 
The project hierarchy of purposes is now: (1) river regulation, 
improvement of navigation, and flood control; (2) irrigation 
and domestic uses and fish and wildlife mitigation, protection, 
and restoration purposes; and (3) power and fish and wildlife 
enhancement. Id. at 801–02 (quoting CVPIA § 3406(a)(2)). 
The CVPIA also required BOR to meet all obligations under 
federal and state law, including the Endangered Species Act of 
1973 (ESA). 709 F.3d at 802 (citing CVPIA § 3406(b)). Since 
fish and wildlife mitigation and protection are now in the same 
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priority of use as irrigation and domestic uses, the BOR had 
discretion in operation of the CVP. See id. at 801. Finally, the 
court concluded,  

the Farmers’ claims boil down to a broad, pro-
grammatic challenge to the Bureau’s operation and 
management of the CVP and, as such, are not 
cognizable under the APA. Although the Farmers 
contend that the CVP is designed to promote irrigation 
over the protection of fish and wildlife, Congress 
decided otherwise.  

Id. at 808. 
Ninth Circuit Also Rejects on Similar Grounds a Claim 
That the Department of the Interior Must Provide San 
Joaquin Valley Drainage 
 In Firebaugh Canal Water District v. United States, 712 
F.3d 1296 (9th Cir. 2013) (Firebaugh II), the plaintiff water 
districts claimed that the failure of the U.S. Department of the 
Interior (DOI) to provide drainage from the service area of the 
San Luis Unit of the CVP required the court to either order 
DOI to provide the drainage, or pay money damages. The 
districts alleged damages resulting from poor quality water 
flow into their service area. The court of appeals affirmed a 
district court grant of summary judgment to the government. 

This is one in a series of lawsuits over the failure of DOI to 
construct a so-called “San Luis drain” as provided in the 
authorizing legislation for the San Luis Unit. See Pub. L. No. 
86-488, 74 Stat. 156 (1960). More than a decade ago the Ninth 
Circuit held that “the San Luis Act mandated the Secretary [of 
the Interior] to provide the interceptor drain.” Firebaugh II, 
712 F.3d at 1299 (quoting Firebaugh Canal Co. v. United 
States, 203 F.3d 568, 574 (9th Cir. 2000) (Firebaugh I)). It also 
held that DOI had the authority to pursue alternative options 
to satisfying its duty under the San Luis Act. Id. (citing 
Firebaugh I, 203 F.3d at 577). After remand to the district 
court, studies were made by DOI, and in 2007 DOI selected a 
plan to provide drainage by treatment, reuse, and disposal in 
evaporation ponds. Various projects were undertaken but are 
not considered to be adequate by Firebaugh. 

The plaintiffs in the Firebaugh II litigation argued that 
DOI’s failure to provide drainage constituted a “final agency 
action” under the APA, or in the alternative, “agency action 
unlawfully withheld or unreasonably delayed.” Firebaugh II, 
712 F.3d at 1301. This is essentially the same argument made 
in San Luis Food Producers, reported above. It was un-
successful in this case as well. 

The Ninth Circuit held that the districts had to show that 
DOI has failed to take a discrete action that it was legally 
required to take. Firebaugh II, 712 F.3d at 1301. The districts 
argued that DOI must provide drainage both within and outside 
the San Luis Unit. Id. The court concluded that the law did not 
require the construction of a drain but rather drainage 
facilities. See id. at 1302. As a result, DOI does not have to 
build a drain nor is it unreasonably withholding or delaying 
drainage. Id. The court recognized the districts’ frustration with 
the pace of implementation, but after discussing various 
reasons for the time it has taken, concluded there are no 
discrete actions DOI is legally required to take, and thus these 
are matters of discretion not reviewable under the APA. Id. 
at 1303. 

As for tort damages under the Federal Tort Claims Act, 60 
Stat. 842 (1946), that act provides that there is governmental 
liability “in the same manner and to the same extent as a 
private individual under like circumstances[,]” Firebaugh II, 
712 F.3d at 1303 (quoting 28 U.S.C. § 2674), unless the claim 
is based on the exercise or failure to exercise a discretionary 
function. Id. (citing 28 U.S.C. § 2680(a)). The court held there 
is no liability because the duty alleged on DOI is discretionary. 
Id. at 1304. It did not decide whether, if the duty were not 
discretionary, there would be liability under federal or state 
law. 

The court held out a faint hope to the districts with its 
concluding words, “There is, to be sure, some point at which 
Interior’s actions could become so sluggish that we could 
rightly say that the agency has entirely abandoned its legal duty 
to provide drainage within the San Luis Unit. The record before 
us does not now support that conclusion.” Id. at 1304. 
Federal Circuit Rejects Endangered Species Act 
Takings Claim 

In another case involving BOR projects in California, the 
U.S. Court of Appeals for the Federal Circuit in Casitas 
Municipal Water District v. United States, 708 F.3d 1340 (Fed. 
Cir. 2013), rejected a claim of an unconstitutional taking as a 
result of construction of a fish ladder by Casitas Municipal 
Water District (Casitas) and a bypass of flows past a dam in 
order to comply with the Endangered Species Act of 1973 
(ESA), 16 U.S.C. §§ 1531–1544. 

This case involves BOR’s Ventura River Project. In 1997 
the National Marine Fisheries Service (NMFS) listed the west 
coast steelhead trout as an endangered species as a result of 
loss of habitat and the effect of dams on streams. 708 F.3d at 
1344. In 2003, NMFS issued a biological opinion recom-
mending a fish ladder be constructed and bypass flows be 
provided to permit steelhead to go upstream from the Robles 
Diversion Dam. Casitas then sued in the U.S. Court of Federal 
Claims, alleging breach of contract for construction costs of the 
project and a Fifth Amendment takings claim for the water 
bypassed and not stored in the dam. Id. at 1344–45.  

The government was found not liable on the contract 
claim, and this decision was affirmed by the Federal Circuit in 
Casitas Municipal Water District v. United States, 543 F.3d 
1276 (Fed. Cir. 2008). The takings claim was remanded to 
analyze the claim under the “physical takings rubric.” Id. at 
1346. The 2008 decision is discussed in Vol. XLII, No. 2 
(2009) of this Newsletter.  

On remand to the U.S. Court of Federal Claims, Casitas 
claimed that because water was diverted around the dam and 
not diverted to storage, it was deprived of 3,492 acre-feet of 
water it was granted by a state water right to divert to storage. 
Casitas Municipal Water District v. United States, 102 Fed. Cl. 
443, 451 (2011). The government disagreed, arguing that under 
California law Casitas had a compensable property interest 
only in the amount of water it put to beneficial use, regardless 
of the amount of water it may have diverted or stored. The 
Court of Claims agreed, and dismissed the case as not yet ripe. 
708 F.3d at 1347–48. 

On this appeal both the government and Casitas agreed 
“that under California law, beneficial use is the proper measure 
of Casitas’s property right.” Id. at 1348. Although Casitas had a 
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right to divert 107,800 acre-feet of water a year, it may only put 
28,500 to beneficial use. Id. at 1343–44. The Court of Appeals 
agreed with the trial court that “ ‘[t]he holder of an appropriated 
right, in other words, receives nothing more than this right to 
beneficial use and possesses no legal entitlement to water that 
is diverted but never beneficially used.’ ” Id. at 1353 (quoting 
102 Fed. Cl. at 454–55). 

In a good discussion of California law, the federal ap-
pellate court referred to California constitutional and statutory 
provisions implementing this concept. Id. at 1354 (citing Cal. 
Const. art. X, § 2; Cal. Water Code §§ 100, 1240.) The 
appellate court also held that “the storage of water or diversion 
to storage of water, in and of themselves,” do not constitute 
beneficial uses. Id. at 1356. Casitas could not show an effect on 
any water deliveries and, thus, its claim was not ripe. The 
decision of the Court of Federal Claims was affirmed. Id. at 
1360. 

In its decision, the appellate court did not discuss the 
public trust doctrine applicable to California water rights, see 
National Audubon Society v. Superior Court, 658 P.2d 709 
(Cal. 1983), as it was not raised by the parties. This is, 
however, another potential limitation on the beneficial use of 
water under a water right. 
En Banc Review in Endangered Species Act Case 

The Ninth Circuit has vacated its decision and ordered en 
banc review of Natural Resources Defense Council v. Salazar, 
686 F.3d 1092 (9th Cir. 2012), which was reported in Vol. 
XLV, No. 3 (2012) of this Newsletter. The order submitting the 
case for en banc review is at 710 F.3d 874 (9th Cir. 2013). 

STATE DEVELOPMENTS 
Court Approves Power Cost Allocation Formula 

The California Court of Appeal for the Third District 
recently affirmed the long-standing interpretation by the 
California Department of Water Resources (DWR) of the 
contract provisions relating to power revenues from the 
facilities at the Oroville Dam complex of the State Water 
Project (SWP). Alameda County Flood Control v. Department 
of Water Resources, 152 Cal. Rptr. 3d 845 (Ct. App. 2013). It 
essentially pitted northern California SWP contractors against 
contractors from southern California. Id. at 846. 

The Hyatt-Thermalito power complex annually generates 
2.2 billion kilowatt hours of electricity. This power is sold 
during “on peak” hours to maximize revenue to the project. Id. 
at 852. A complex formula for valuing this power was adopted 
by DWR 30 years ago. Id. at 856. After acquiescing in the use 
of the formula to allocate costs to project contractors for more 
than 20 years, the plaintiffs in this litigation challenged the 
formula. Id. The appellate court recognized the contractors 
were “highly sophisticated” and noted that “none were too shy, 
too ignorant, or too weak to assert any of their rights . . . they 
remained inexplicably silent.” Id. at 874–75. Addressing the 
current claim that there was an ambiguity in the contract 
provisions, the court held the “long course of dealing between 
the parties clarifies that ambiguity against them.” Id. at 876. 

The plaintiffs also brought a cause of action for breach of 
the covenant of good faith and fair dealing. The appellate court 
rejected the claim, holding that DWR did not act arbitrarily in 
valuing the power and, because the statutes gave DWR 

discretion to make that decision, it could not constitute bad 
faith. Id. at 876–77. This decision includes a very detailed 
discussion of the extraordinarily complex procedures incor-
porated in California’s water supply contracts. 
Interpretation of Previous Adjudication Decree Favors 
Irrigation Company* 

The Susan River was adjudicated in 1940, following 
“trouble” concerning water uses and ditches. Dow v. Lassen 
Irrigation Co., 157 Cal. Rptr. 3d 89 (Ct. App. 2013). There is 
still trouble, and disputes between an irrigation company and a 
neighboring rancher concerning interpretation of several decree 
paragraphs led to litigation that addresses “the interplay 
between the right to divert water to storage in a reservoir and 
the right to divert water for direct application to beneficial 
use.” Id. at 90. The rancher’s property is located downstream of 
all of the possible points of diversion of the irrigation company, 
and he believed that its surface water diversions into one of its 
reservoirs, which diversions were concomitant with releases of 
water from its reservoirs for its shareholders, were in violation 
of the decree. Id. at 99–100. 

The trial court held that the irrigation company’s right to 
divert water for direct application to beneficial use was 
measured by the capacity of the company’s storage reservoirs. 
Id. at 107. The appellate court found that the company had both 
storage and direct application rights, but that the direct 
application right was to be measured in cubic feet per second. 
Id. at 107–08. After a mind-bogglingly complicated analysis of 
history, the facts regarding releases and uses, and the terms of 
the decree—including parentheses and commas—the appellate 
court found that the trial court had erroneously used the wrong 
paragraph of the decree to quantify the irrigation company’s 
rights. See id. at 109–11. 

While the case provides a great exercise regime for flabby 
brain cells, the result is so highly dependent on interpretation of 
a particular decree that it is unlikely to serve as precedent in 
future disputes over anything other than water distributions by 
the Lassen Irrigation Company on the Susan River. 
*Special Report by Editor Amy K. Kelley 
 

COLORADO 
(William A. Paddock, Reporter) 

 
 
GOVERNOR HICKENLOOPER ORDERS PREPARATION OF THE 
“COLORADO WATER PLAN” 

In May 2013, Governor John Hickenlooper issued 
Executive Order D 2013-005 directing the Colorado Water 
Conservation Board (CWCB) to prepare a state water plan, the 
Colorado Water Plan. The order states that the plan is needed to 
(1) address the gap between supply and demand of over 
500,000 acre-feet projected for 2050 and the impact of drought 
and increasing temperatures on that gap; (2) find alternatives to 
the historical removal of water rights from agriculture to serve 
municipal needs; (3) consider issues of water quality and water 
quantity conjunctively; and (4) protect Colorado’s share of 
water allocated to it by interstate compacts and equitable 
apportionment decrees. 
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 The plan is to be in draft form by December 2014 and 
completed by December 2015. In preparing the plan, the 
CWCB must consider statewide and basin-specific water 
values, and incorporate (1) a productive economy that supports 
vibrant and sustainable cities, viable and productive agri-
culture, and a robust skiing, recreation, and tourism industry; 
(2) efficient and effective water infrastructure promoting smart 
land use; and (3) a strong environment that includes healthy 
watersheds, rivers and streams, and wildlife. 
 In addition, the Colorado Water Plan must align state 
water projects, studies, funding, and other efforts to the greatest 
extent possible; align the state’s role in water project permitting 
and review processes with the water values included in the 
plan; streamline the state role in the approval and regulatory 
processes regarding water projects; and place an emphasis on 
expediting permitting processes for projects that stress 
conservation, innovation, collaboration, and other criteria as 
determined by the CWCB. The CWCB is also directed to 
review and build upon discussions and points of consensus that 
have emerged as part of the Interbasin Compact Committee and 
Basin Roundtable processes; to work with its sister agencies 
within the Colorado Department of Natural Resources as well 
as the Colorado Department of Public Health and Environment, 
the Colorado Water Resources and Power Development 
Authority, the Colorado Department of Agriculture, and other 
relevant state agencies; and to assemble ad-hoc panels of 
Coloradans and interagency water working groups to develop 
recommendations regarding specific topics as it deems 
necessary. Meanwhile, the plan is required to reaffirm the 
Colorado Constitution’s recognition of priority of appropriation 
while offering recommendations to the governor for legislation 
that will improve coordination, streamline processes, and align 
state efforts. 
 The success of such a plan will hinge on whether the 
CWCB is willing and able to get the citizenry of the state to 
tackle in earnest the difficult issues that prevent unified 
and coordinated water supply planning and development in 
Colorado. If it is able to do so, the CWCB will have rendered a 
great public service; if not, the Colorado Water Plan will, like 
so many previous plans, end up gathering dust on a shelf. 

WATER LEGISLATION IN THE 2013 COLORADO GENERAL 
ASSEMBLY 

The annual convening of the Colorado General Assembly 
drew significant state and national attention for efforts to 
regulate the recreational use of marijuana, institute certain 
restrictions on firearms purchases, and authorize same-sex civil 
unions. In the midst of this, however, the legislature also 
managed to adopt a wide range of water rights legislation. 
Interruptible Water Supply Agreements 

House Bill 13-1130, 69th Gen. Assemb., 1st Reg. Sess. 
(Colo. 2013) (HB 13-1130), allows the state engineer to 
approve interruptible water supply agreements; see Colo. Rev. 
Stat. § 37-92-309, pursuant to which one water right owner 
agrees not to exercise its water right so that it can be used by 
another on terms approved by the state engineer. There is a 
notice and comment period so that interested water users can 
share their views with the state engineer before action on the 
proposed agreement, and an opportunity for appeal of the state 
engineer’s action in the water court. Water users can exercise 

another’s water right under such plans only three years out of 
10, and before enactment of HB 13-1130, a plan could not be 
renewed if it had previously operated. 

HB 13-1130 authorizes two subsequent renewals of 
interruptible water supply agreements, i.e., for two successive 
10-year periods. It imposes new procedural requirements for 
administrative approval and judicial review, and geographic 
restrictions on the place of use of the loaned water for 
renewals. Thus, a plan can allow loaned water to be transferred 
across the continental divide for three years during an initial 
10-year term; but no successive renewal of the same plan can 
transfer or facilitate the transfer of water across the continental 
divide. In addition, the state engineer cannot approve renewal 
of a plan if it would permit the water right “borrower” to rely 
upon the exercise of multiple interruptible water supply 
agreements as its primary source of water. 
Pilot Projects for Leasing of Agricultural Water Rights for 
Municipal Use 

Water users in Colorado have been increasingly exper-
imenting with so-called lease-fallowing programs or rotational 
crop management contracts, whereby agricultural land is 
temporarily fallowed and the water not used for irrigation 
is made available for municipal use. House Bill 13-1248, 
69th Gen. Assemb., 1st Reg. Sess. (Colo. 2013), adds a new 
subsection to Colo. Rev. Stat. § 37-60-115 that calls for the 
CWCB to select and help finance pilot projects, which may last 
up to 10 years, to demonstrate the feasibility of fallowing 
agricultural irrigation and the leasing of the associated water 
rights for temporary municipal use. The purpose of the program 
is to find workable alternatives to permanent dry-up of irrigated 
lands to meet municipal water demands.  

The statute thus provides for the CWCB to select up to 10 
pilot projects, with not more than three from each of the state’s 
four major river basins. No pilot project can (1) fallow the 
same land for more than three years in 10, (2) fallow more than 
30% of a single irrigated farm for more than 10 consecutive 
years, or (3) transfer or facilitate the transfer of water across the 
continental divide or out of the Rio Grande basin.  

The CWCB, in consultation with the state engineer, is 
to establish criteria and guidelines for the submission of 
applications for the pilot program, and standards for evaluation 
of the proposals; a notice and comment period for public input 
on the proposed pilot projects; and detailed criteria and 
guidelines for the operation of such projects. Notice of CWCB 
action on a pilot project application will be provided to all 
parties to the application, and approval or denial of an 
application, and any associated action by the state engineer, 
may be appealed to the water court. The water judge is to hear 
the appeal de novo, applying the traditional standards for a 
change of water rights proceeding found in Colo. Rev. Stat. §§ 
37-92-304, -305, in which the applicant for the pilot project is 
treated as the applicant in a change of water rights and bears 
the burden of persuasion. Since HB 13-1130, meanwhile, 
seems to preclude reliance on interruptible water supply 
agreements for primary water supply, one wonders what the 
real-world utility of these projects could be. 
Acequia Ditch Associations 

Most of the large irrigation enterprises in Colorado are 
operated as mutual ditch or reservoir companies, which are 
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special purpose corporations authorized and organized under 
Colo. Rev. Stat. §§ 7-42-101 to -118. Shares in a mutual ditch 
or reservoir company represent the shareholder’s interest in the 
water rights and entitle the owner to a pro rata share of the 
water. Acequia ditch corporations, which differ from mutual 
ditch companies in many respects, arose out of the customs of 
usage of early Hispanic settlers in southern Colorado and 
largely predate statehood. In 2009 the mutual ditch company 
statute was amended by adding a section to allow for the 
creation of so-called acequia mutual ditch corporations; the 
amendment was intended to provide a means to organize 
acequia ditches as a modified form of mutual ditch company. 
See id. § 7-42-101.5. House Bill 13-1168, 69th Gen. Assemb., 
1st Reg. Sess. (Colo. 2013) extends the 2009 law by allowing a 
ditch that meets the standards of an acequia ditch to operate 
under the statute as an unincorporated acequia ditch association 
if the members of the association agree to do so. 
Perfection of Conditional Water Storage Rights 

The Colorado Supreme Court’s decision in Upper Yampa 
Water Conservancy District v. Wolfe, 255 P.3d 1108 (Colo. 
2011), can be read to require a water right owner to exercise 
and use all senior direct flow and storage water rights fully 
before it can use the water stored under a junior conditional 
water storage right so as to make that right absolute. This poses 
a substantial problem for municipal water supply entities that 
need to maintain storage reserves for times of drought. They 
must either exhaust their storage reserves to make a conditional 
water right absolute, or they must continue every six years, 
indefinitely, to run the gauntlet of a diligence application—
repeatedly relitigating the validity of the underlying conditional 
decree, even after the reservoir is built and the water has been 
stored. 

Senate Bill 13-041, 69th Gen. Assemb., 1st Reg. Sess. 
(Colo. 2013), addresses this problem in several ways. First, it 
amends the definition of “beneficial use” in Colo. Rev. Stat. 
§ 37-92-103(4) to cover the impoundment of water for fire-
fighting or any other beneficial use for which an appropriation 
is lawfully made. Second, it amends the diligence statute, id. 
§ 37-92-301(4), to provide that a conditional water storage 
right is made absolute for all decreed purposes to the extent 
that the volume of the appropriation has been diverted and 
stored in the decreed storage structure. Third, it further amends 
that section to provide that when a water project or integrated 
water system comprises more than one water storage facility, 
an applicant need not demonstrate that all existing decreed 
absolute water rights that are part of the project or integrated 
system have been utilized to their full extent in order to make a 
conditional water storage right decreed as a separate feature of 
the project or integrated system absolute. 

The chief beneficiaries of this legislation appear to be 
municipal water suppliers that operate integrated water supply 
systems with multiple storage facilities, and need to retain 
water in storage for times of drought. 
Promotion of Water Conservation Measures 

Senate Bill 13-019, 69th Gen. Assemb., 1st Reg. Sess. 
(Colo. 2013), was the “feel good” water bill of the legislative 
session. It amends Colo. Rev. Stat. § 37-92-305(3), governing 
standards for judicial water right determinations, by providing 
a safe haven for water right owners that decrease the 

consumptive use of their water rights by (1) enrolling them in a 
federal land conservation program; or (2) participating for up to 
five years out of 10 consecutive years in one of four other types 
of conservation programs, including (a) programs of a state 
agency, water conservation district, water authority, or water 
conservancy district; (b) programs established by ordinance of 
a municipality or its municipal water supplier, water district, or 
water authority; (c) land fallowing programs for water con-
servation or to provide water for compliance; or (d) water 
banking programs as provided by law. 

The legislation prevents the water judge in a change of 
water right proceeding from considering a decrease in historical 
consumptive use of the water rights during the time the water 
right was enrolled in a conservation program. One difficulty 
with the bill is that it contains no uniform standards for these 
conservation programs, so it will be up to the individual 
sponsors to determine what constitutes conservation, which 
leaves plenty of room for mischief. Curiously, the bill only 
applies to water rights in the Colorado River basin, that is, 
western Colorado, where the water supplies are more abundant 
and the population is much smaller than in eastern Colorado, 
and where the opportunity for misuse of the statute to “game” 
the system may be greater. 
Resolution of Ambiguities in Older Water Rights Decrees 

Early water rights decrees in Colorado often simply 
decreed a rate of flow of water for a stated type of use, and in 
the case of irrigation water rights, often did not describe the 
land to be served. In a change of water rights proceeding, 
however, it is generally necessary to determine the lawful 
historical use of the water right to be changed, which may 
entail, in the case of an irrigation water right, determining the 
lands intended to be served by the water right. Where a decree 
is silent on the lands to be served, the parties often turn to other 
records from the adjudication and elsewhere to divine the 
intentions of the original appropriator. And in some cases, 
long-established irrigation practices have been held to con-
stitute unlawful expanded use. See, e.g., In re Water Rights of 
Central Colorado Water Conservancy District, 147 P.3d 9 
(Colo. 2006). 

To address this, Senate Bill 13-074, 69th Gen. Assemb., 
1st Reg. Sess. (Colo. 2013) adds to Colo. Rev. Stat. § 37-92-
305(4)(a) what amounts to a statute of repose on claims of 
unlawful enlarged irrigation use. The bill provides that the 
lawful historical use of an irrigation water right adjudicated 
prior to January 1, 1937, in a decree that does not expressly 
limit the number of acres to be irrigated, includes irrigation of 
the maximum area of land irrigated in compliance with all of 
the express provisions of the decree, unless a court has entered 
a final judgment to the contrary. Acreage considered lawfully 
irrigated may include land located within a reasonable prox-
imity to the ditch, including extensions and lateral delivery 
infrastructure, as the same were constructed within the first 50 
years after entry of the original decree. The bill adds a similar 
provision to id. § 37-92-503 as a defense to an injunction action 
by the state engineer or other person claiming unlawful 
expansion of use of an irrigation water right.  
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Modification of Final Permits and Designated 
Groundwater Basins 

Senate Bill 13-075, 69th Gen. Assemb., 1st Reg. Sess. (Colo. 
2013) amends Colo. Rev. Stat. § 37-90-108(5) concerning final 
permits for groundwater wells in designated groundwater 
basins. In the spirit of Senate Bill 13-019 described above, it 
provides that once a final permit has been issued for a well in a 
designated groundwater basin, a reduction in the amount of 
water used pursuant to the permit due to conservation of water 
is not grounds to reduce the maximum annual volume of 
appropriation, the pumping rate, or the number of acres that 
may be lawfully irrigated by the well. 
Correction of Points of Diversion Not at the Decreed 
Location 

In Colorado a change of water right, including a change in 
point of diversion without a change of use, typically requires 
requantification of the water right based on its lawful historical 
use, which often results in volumetric limitations on the future 
exercise of the water right. This aspect of Colorado law is 
problematic in a case where a ditch, though used otherwise in 
accordance with the original decree, is not located at the 
decreed point of diversion. In such a circumstance the state 
engineer could require the owner to adjudicate a change in 
point of diversion in order to exercise the right, and opposers 
could argue that diversions through the “undecreed” point of 
diversion do not constitute lawful historical use. Senate Bill 13-
078, 69th Gen. Assemb., 1st Reg. Sess. (Colo. 2013), seeks to 
ameliorate this rather draconian aspect of Colorado water law. 

The bill thus adds to the legal standards for water right 
adjudications set forth in Colo. Rev. Stat. § 37-92-305, 
providing, first, that a water right is deemed to be diverted at its 
decreed location if: (1) the decreed and actual points of 
diversion are within 500 feet of each other, and there is no 
confluence with a tributary stream and no other surface water 
right diversion on the stream reach between the decreed and 
actual points of diversion; and (2) if the structure is a well, and 
the decreed and actual locations are within 200 feet of each 
other, unless a decree has specified a smaller variance distance 
for the well. 

In addition, the bill lays out somewhat simplified pro-
cedures to correct the point of diversion for water rights with 
decreed and actual points of diversion that do not fall within 
the 500- and 200-foot allowances. The procedures apply only 
for a water right that has been at the same physical location 
since the decree was entered, unless the point of diversion was 
relocated as a result of a change of location of the stream 
channel. See id. § 37-86-111. If the error in the point of 
diversion is a clerical mistake in the decree, then it may be 
corrected under id. § 37-92-304(10) outside the three-year 
limitation in that section.  

If the error in the decreed point of diversion is not a 
clerical mistake, the statute affords a special process for 
adjudication of a change to the actual existing point of 
diversion. The adjudication may not include or be consolidated 
with another type of change of water right, a diligence 
proceeding, or a proceeding to make a conditional water right 
absolute. If the applicant then proves that the point of diversion 
has been at the same physical location since the decree was 
entered, that the actual point of diversion is not located at the 

decreed location, and that the applicant has diverted water at 
the actual point with intent to exercise the decree or decrees for 
the water right, then: (1) the applicant is not required to dem-
onstrate compliance with Colorado’s “can and will standard” 
and “anti-speculation doctrine” in the proceeding; and (2) there 
is a rebuttable presumption that the correction in point of 
diversion will not cause an enlargement of historical use of the 
water rights exercised at the point of diversion and will not 
injuriously affect the owners of or persons entitled to use water 
under a vested water right or a decreed conditional water right. 
The resulting decree must not requantify the water right for 
which the correction is being sought. 

 

KANSAS 
(John C. Peck and Leland E. Rolfs, Reporters) 

 
 
KANSAS ESTABLISHES FIRST “LOCAL ENHANCED 
MANAGEMENT AREA” 
 In Vol. XLV, No. 2 (2012) of this Newsletter, we reported 
on the Kansas legislature’s enactment of Senate Bill 310 (SB 
310), which enabled water users to create local enhanced 
management areas (LEMA), which would be akin to already 
existing intensive groundwater use control areas (IGUCA). The 
chief engineer of Kansas’s Division of Water Resources (DWR) 
can establish an IGUCA after a hearing, with the process 
initiated by the chief engineer, a groundwater management 
district (GMD), or at least 300 eligible voters of a GMD. See 
Kan. Stat. Ann. § 82a-1036. If an IGUCA is established, the 
chief engineer gains extraordinary powers of management, 
including possibly reducing annual quantities outside the 
priority system. The chief engineer would have similar powers 
within a LEMA, but the impetus of the LEMA comes solely 
from local users, not the chief engineer or a GMD. 
 The chief engineer established the first LEMA this year—
the Sheridan 6 LEMA, located in northwest Kansas within the 
boundaries of Northwest Kansas GMD No. 4 (GMD4). This was 
a logical place for the first LEMA, as the concept of the LEMA 
originated with Raymond Luhman, the assistant manager of 
GMD4. After Wayne Bossert, the manager of GMD4, fine-tuned 
the concept, the legislature passed SB 310 in 2012, with the final 
product reflecting additional assistance from DWR, the Kansas 
Farm Bureau, the Kansas Livestock Association, the Kansas 
Feed and Grain Association, the Kansas Water Office, and the 
Governor’s Ogallala Aquifer Advisory Committee. 
 On December 31, 2012, the chief engineer signed the order 
establishing the Sheridan 6 LEMA. See Order of Decision 
Accepting the Sheridan 6 Local Enhanced Management Plan 
(Pursuant to K.S.A. 82a-1041(d)(1)), In re Designation of the 
Sheridan 6 Local Enhanced Management Area (“LEMA”), 12 
Water 8366 (Dec. 31, 2012) (Order of Decision). Preceding 
the order were the following events: 

• July 16, 2012: GMD4 submitted the proposal to 
DWR, which DWR found “on its face” to meet the 
statutory requirements. 

• September 13, 2012: A public hearing was conducted 
before independent hearing officer Constance C. 
Owen, who concluded that the proposal satisfied the 
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law. Testifying were members of the GMD4 staff, a 
Kansas Geological Survey staff person, the DWR field 
office commissioner, several farmers and irrigations, 
and a person supplying natural gas to water right 
holders in the area. In addition, DWR submitted 
written testimony regarding modeling. 

• Notices were sent and published, as required by law. 
• November 28, 2012: A final public hearing was held, 

with the record held open for further comment until 
December 4, 2012. 

• December 31, 2012: The chief engineer signed the 
order. 

See generally Order of Decision. 
 The order consists of several sections: I. Procedural 
Background; II. Applicable Law and the Purpose of this Order 
of Decision; III. Testimony; IV. Discussion; V. Findings of 
Fact; VI. Conclusions of Law; and VII. Order of Decision. 
The LEMA covers parts of several townships in Sheridan 
and Thomas counties, all within GMD4. Total diversions 
of nondomestic groundwater rights within the LEMA are 
restricted to 114,000 acre-feet between January 1, 2013, and 
December 31, 2017 (Sheridan 6 LEMA Period). Order of 
Decision § VII, ¶¶ 2, 3. Irrigation water rights are limited to 55 
inches per irrigated acre during the Sheridan 6 LEMA Period. 
Id. § VII, ¶ 4. These measures will presumably reduce overall 
groundwater usage by approximately 20% during the period. 
Id. § VI, ¶ 5. For more detail, see the Order of Decision and 
other documents at http://dwr.kda.ks.gov/LEMAs/SD6?LEMA. 
SD6.OrderOfDecision.20121231.pdf. 

Editor’s Note: With the permission of the Kansas Bar 
Association, this summary is based in part on a similar 
summary prepared for their June 2013 publication “Annual 
Survey of the Law.” 

NEBRASKA 
(Sandra B. Zellmer and Anthony Schutz, Reporters) 

 
 
REPUBLICAN RIVER COMPACT LITIGATION COMPLIANCE 

In Vol. XLVI, No. 1 (2013) of this Newsletter, it was 
reported that the Special Master in Kansas v. Nebraska, No. 
126, Orig. (U.S. filed May 3, 2010), had issued a draft report 
recommending that Kansas’s request for injunctive relief be 
denied. The Special Master concluded that the payment of a 
monetary award of $5 million would be appropriate, as 
Nebraska had demonstrated a bona fide effort at compact 
compliance. According to the report, the $5 million award is 
about $1.7 million in excess of Kansas’s losses; the balance of 
the recommended award reflects a portion of Nebraska’s 
economic gain from overuse of Republican River water.  

Meanwhile, to comply with the compact, the Nebraska 
Department of Natural Resources (NDNR) declared 2013 a 
“compact call year” and issued closing notices to irrigators, 
barring river water diversions into direct irrigation or storage. 
The notice also requires natural resources districts in the basin 
to take additional measures to increase the river’s flow. See 
Associated Press, “Nebraska Orders Republican River Water 

Release,” DenverPost.com (Apr. 3, 2013). In response, the 
Upper Republican Natural Resources District began pumping 
groundwater into the river. Additionally, the department called 
for the release of 20,000 acre-feet of water from the Harlan 
County Reservoir in order to increase streamflow. See News 
Release, NDNR, “Nebraska Sends Republican River Water 
Downstream After Kansas Rejects Deal to Aid Its Water 
Users” (May 3, 2013). 

STATE LEGISLATION 
Water Funding Task Force 

The Nebraska legislature has created the Water Funding 
Task Force, charged with making recommendations on 
priorities and on a long-term process for determining funding 
needs for water-related projects. See Legislative Bill 517, 103d 
Leg., 1st Sess. (Neb. 2013) (LB 517). Section 2 of LB 517 
provides that the task force’s members will include members of 
the Nebraska Natural Resources Commission plus 11 addi-
tional members appointed by the governor, including represen-
tatives of metropolitan utilities districts, public power and 
irrigation districts, outdoor recreation users, and others. The 
NDNR director, the legislature’s Natural Resources Committee 
chairperson, and five other members of the legislature will be 
nonvoting members. 

The Water Funding Task Force shall identify water 
resources programs, projects, and activities in need of funding 
in order to meet the bill’s long-term goal of preserving the 
state’s water supply. Section 4(1) specifies that recommenda-
tions for funding priorities shall address four areas: 

(1) water research and modeling; 
(2) infrastructure restoration, rehabilitation, and construc-

tion; 
(3) conjunctive, integrated management of surface and 

groundwater; and 
(4) compliance with water compacts or interstate agree-

ments. 
The report containing the task force’s recommendations is due 
December 31, 2013. 
Management of Invasive Vegetation 

The sandbars of the South Platte River are being lost 
to phragmites, which are common reeds. Once used as an 
ornamental grass, phragmites kill native grasses and their 
runners choke and immobilize otherwise naturally shifting 
sandbars. The predevelopment, naturally braided channel of the 
South Platte in Nebraska was 300 feet wide. Today, the 
infestation of phragmites has made it much narrower and its 
ecological community has become far less diverse. At the same 
time, Russian olive trees, salt cedar (tamarisk), and purple 
loosestrife have taken root in riparian zones across the state, 
and kudzu, a rapidly spreading vine that is found primarily in 
southern states, has been spotted in southeastern Nebraska. 
Nancy Hicks, “Invasive Vegetation Takes Hold in Platte 
River,” Lincoln Journal Star, May 12, 2007. Landowners, the 
Central Nebraska Public Power District, natural resource 
districts, state agencies, and the U.S. Fish and Wildlife Service 
have tried a variety of techniques to control invasive plants, 
including fire, goat and cattle grazing, mechanical removal, 
herbicides, and insects. However, a coordinated, statewide 
approach has been lacking.  
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The Nebraska legislature recently established the Riparian 
Vegetation Management Task Force in order to control in-
vasive plants. See Legislative Bill 477, 103d Leg., 1st Sess. 
(Neb. 2013) (LB 477). LB 477 charges the new task force with 
prioritizing and developing vegetation management objectives, 
analyzing the cost-effectiveness of available vegetation treat-
ment, and developing plans to achieve such objectives. The 
efforts of the task force shall be initially directed toward river 
basins designated by NDNR as fully appropriated or over-
appropriated, including the Platte and Republican rivers. A 
final report is due to the Governor and the legislature before 
June 30, 2015. See LB 477 § 2. 
Other News 

American Rivers has named the Niobrara River among 
the top 10 most endangered rivers in 2013. See American 
Rivers, “America’s Most Endangered Rivers 2013,” http://www. 
americanrivers.org/endangered-rivers/. At its confluence with 
the Missouri River, the Niobrara is increasingly threatened by 
sediment buildup in the Niobrara delta, behind the Missouri 
River’s Gavins Point Dam. Sedimentation has caused the local 
water table level to increase by several feet, which leads 
to flooded cropland, residential basements, and diminished 
boating and other recreational opportunities. At the same time, 
“the Lower Niobrara is slowly losing the seeps, springs, 
riparian forests, prairies, and canyons that characterize this 
Wild and Scenic River.” Press Release, American Rivers, 
“Niobrara River Among America’s Most Endangered Rivers” 
(Apr. 17, 2013). American Rivers is urging the U.S. Army 
Corps of Engineers to prioritize funding for sediment man-
agement in the Corps’ fiscal year 2015 budget. Id. 
 

OREGON 
(Jennie L. Bricker and Kirk B. Maag, Reporters) 

 
 
KLAMATH BASIN GENERAL STREAM ADJUDICATION 

On March 7, 2013, the Oregon Water Resources De-
partment (OWRD) filed with the Klamath County Circuit Court 
its Findings of Fact and Order of Determination (Deter-
mination) in the Klamath Basin General Stream Adjudication 
(Klamath Adjudication). See In re Determination of the 
Relative Rights to the Use of the Waters of Klamath River and 
Its Tributaries (Or. Water Res. Dep’t Mar. 7, 2013). The 
Determination includes an introduction, findings of fact, and 
general conclusions of law that relate to all or particular types 
of claims, and partial orders of determination that relate to each 
claim. The court now has the duty to review the Determination. 
See In re Waters of the Klamath River Basin, No. WA1300001 
(Klamath Cnty. Cir. Ct. filed Mar. 7, 2013). 

The court was required to set a date for an initial hearing 
on the Determination at least 40 days after OWRD filed the 
Determination. Or. Rev. Stat. § 539.130(2). OWRD filed a 
motion to set the initial hearing date at least six months after 
the court issues an order setting the initial hearing date. The 
United States and the Klamath tribes filed a response to 
OWRD’s motion in which they requested the initial hearing 
date be set at least 12 months after OWRD filed the 
Determination. That request was supported by the Klamath 
Water Users Association. Other parties have requested the 

initial hearing be held sooner. For example, a group of water 
users referred to as the “Upper Basin Contestants” requested 
the initial hearing be held 90 days after the record supporting 
the Determination is made easily available. In an order dated 
May 8, 2013, the court set March 3, 2014. See Order Setting 
Initial Hearing at 1, In re Waters of the Klamath River Basin, 
No. WA1300001 (Klamath Cnty. Cir. Ct. May 8, 2013). 

Before the initial hearing, any party to the Klamath 
Adjudication may file written exceptions to the Determination. 
Or. Rev. Stat. § 539.150(1). If exceptions are filed, the court 
must set a date that is at least 30 days after the initial hearing to 
hear the exceptions. Id. § 539.150(3). After the final hearing, 
the court must enter a judgment (also referred to as a decree) to 
affirm or modify the Determination. Id. § 539.150(4). The 
court’s judgment can be appealed to the Oregon Court of 
Appeals. Id. Upon the final determination in the Klamath 
Adjudication, OWRD must issue certificates representing the 
water rights recognized as a result of the adjudication. 

The effect of the Determination on any one claim will 
depend on the specific source for the claim and its location 
relative to other users. The most immediate effect, however, is 
that OWRD is now authorized to enforce for and against each 
of the approved claims, unless the court stays the effectiveness 
of the Determination. In other words, a claimant can now place 
a call for water from junior users when the claim is not being 
fully satisfied, and similarly a claim can be shut off to satisfy a 
more senior claim. Or. Rev. Stat. § 539.180 requires that a 
party seeking a stay of an adjudicator’s order file  

a bond or an irrevocable letter of credit issued by an 
insured institution as defined in ORS 706.008 in the 
circuit court wherein the determination is pending, in 
such amount as the judge may prescribe, conditioned 
that the party will pay all damages that may accrue by 
reason of the determination not being enforced.  
Four petitions for partial stay of the Determination have 

been filed with the court. See “Klamath Basin Adjudication,” 
http://courts.oregon.gov/Klamath/pages/water.aspx. These peti-
tions request the court to stay the effectiveness of the 
Determination as to certain claims filed by the U.S. Bureau of 
Reclamation, the U.S. Fish & Wildlife Service, the Klamath 
Project Water Users, and the U.S. Bureau of Indian Affairs as 
Trustee for the Klamath tribes. All of the petitioners requesting 
a stay have deposited cash in lieu of a bond or irrevocable letter 
of credit. 

The Oregon Department of Justice (ODOJ) and the 
claimants whose ability to place a call would be affected by the 
requested stays have opposed the stay petitions. The opponents 
of the stay petitions argue that the cash deposits do not satisfy 
the requirements of Or. Rev. Stat. § 539.180 and that the 
amount deposited is insufficient to pay all damages that may 
accrue by reason of the Determination not being enforced. 
ODOJ also argued that a partial stay that applies only to 
enforcement against petitioners for the stay is not authorized by 
that same statute and would result in unlawful regulation of 
water rights. The court will likely hold a hearing to determine 
whether to grant the requested stays. 

Additional information regarding the Klamath Adjudica-
tion can be found on OWRD’s website at http://www.oregon. 
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gov/owrd/Pages/adj/index.aspx. Additional information regard-
ing the court’s review of the Determination can be found on 
the court’s website at http://courts.oregon.gov/Klamath/pages/ 
water.aspx. 

TEXAS 
(Emily Willms Rogers, Reporter, 

Joshua Katz and Clayton T. Holland, Guest Reporters) 
 

 
APPELLATE COURT FINDS INTERREGIONAL CONFLICTS IN 
2012 STATE WATER PLAN  

In an issue of first impression, the Texas Eleventh Court 
of Appeals determined that the 2012 State Water Plan 
promulgated by the Texas Water Development Board (TWDB) 
included an “interregional conflict” in violation of the TWDB’s 
mandate to resolve such conflicts prior to adopting a statewide 
water plan. Texas Water Development Board v. Ward Timber, 
Ltd., No. 11-12-00030-CV, 2013 WL 2285246 (Tex. App.—
Eastland May 23, 2013). 

In 1997, Texas adopted a bottom-up approach to state 
water planning that requires the TWDB to adopt a 
comprehensive state water plan every five years based on 
regional water plans proposed by each of 16 designated 
regional planning areas and approved by the TWDB. See Tex. 
Water Code Ann. § 16.051 & note. The TWDB may only 
approve a regional plan if “all interregional conflicts involving 
that water planning area have been resolved . . . .” Id. 
§ 16.053(h)(7). Once approved, the TWDB incorporates the 
regional plans into a state water plan intended to provide for 
adequate future water resources while protecting the agri-
cultural and natural resources of the state. Id. § 16.051(a). 

The conflict in this case centers on a proposed Marvin 
Nichols Reservoir in the Sulphur River Basin in northeast 
Texas. The Region C planning area, which includes the 
Dallas/Fort Worth Metroplex, identified the Marvin Nichols 
Reservoir as a future source of water. However, the reservoir 
itself will be located in rural Region D. 2013 WL 2285246, at 
*1. Based on several engineering studies, Region D’s regional 
water plan concluded that construction of the Marvin Nichols 
Reservoir and the resulting flooding of the rural landscape 
would be inconsistent with its long-term planning goals 
because of the adverse impact on the region’s agricultural, 
timber, environmental, and other natural resources. Id. at *4. 
The studies found that the Marvin Nichols Reservoir would 
flood 66,000–70,000 acres, including 33,000–53,000 acres of 
forest lands; require significant mitigation; and cause the loss 
of 165,000–200,000 acres of agricultural land. Id. The TWDB 
approved Region D’s water plan, which was critical of the 
Marvin Nichols Reservoir, in October 2010, and approved 
Region C’s plan relying on the Marvin Nichols Reservoir for 
future water supply in December 2010, making express 
findings in each instance that no interregional conflicts existed. 
Id. at *5. 

Property owners within the proposed site of the Marvin 
Nichols Reservoir who were also members of the Region D 
planning group sought judicial review of the TWDB’s approval 
of the Region C plan. They contended that an interregional 
conflict between Region C and Region D prohibited the TWDB 

from approving the plans without resolving the conflict pur-
suant to the negotiation and resolution procedures set out in 
Tex. Water Code Ann. § 16.053(h)(6) and the then-applicable 
TWDB regulations. Specifically, the group seeks to negotiate 
with Region C under the guidance of the TWDB to resolve 
the conflict by identifying water supply alternatives more 
acceptable to Region D than the Marvin Nichols Reservoir. 
2013 WL 2285246, at *5. 

The TWDB filed a plea to the jurisdiction challenging the 
plaintiffs’ standing to sue and claiming sovereign immunity. 
The TWDB also contended that no “interregional conflict” 
existed under the TWDB’s definition of such a conflict. Under 
the TWDB’s definition, an “interregional conflict” exists only 
when “more than one regional water plan relies upon the same 
water source, so that there is not sufficient water available to 
fully implement both plans and would create an over-allocation 
of that source.” 31 Tex. Admin. Code Ann. § 357.10(15). Since 
Region D was not relying on the Marvin Nichols Reservoir as a 
water source in its water plan, no conflict existed. 

The district court denied the plea to the jurisdiction and 
found that Region C’s reliance on the Marvin Nichols 
Reservoir as a water source created an interregional conflict 
with Region D’s attempt to pursue a water strategy with less 
impact on its agricultural and natural resources. The district 
court reversed the TWDB’s decisions approving the regional 
water plans and remanded the case to the board for it to resolve 
the interregional conflict. On appeal, the TWDB challenged the 
district court’s denial of its plea to the jurisdiction, the district 
court’s conclusion that an interregional conflict existed, and the 
district court’s decision to reverse and remand the case to the 
board for further procedures. 2013 WL 2285246, at *1. The 
Eleventh Court of Appeals affirmed the judgment of the district 
court. Id. at *22. 

The Eleventh Court of Appeals framed the case as a 
decision between two competing views of the water planning 
process under Texas law. In the TWDB’s view, the planning 
process primarily consists of identifying water supply needs 
and possible strategies to meet those needs. Id. at *5. The 
process does not constitute final regulatory approval of any 
project, and the focus should not be on the external impacts of 
water strategies or on eliminating opposition to particular 
projects. According to the TWDB, planning is entirely distinct 
from the permitting process for a project, when parties may 
appropriately express their opposition based on the negative 
impact on other resources. Id. at *5–6. The Region D plaintiffs 
urged an alternative view of the water planning process as a 
comprehensive attempt to address water strategies while 
simultaneously evaluating the impact of those strategies on 
other resources. In this view, conflicts should be addressed as 
early as possible during the planning stages. Id. at *6. 

Before deciding between these two views, the court 
addressed the jurisdictional issues raised by the TWDB. The 
TWDB argued that the Region D landowners did not have 
standing because they had no “injury in fact” traceable to the 
TWDB’s decision to approve the regional water plans—the 
TWDB’s approval was not a determination that the Marvin 
Nichols Reservoir would be built or otherwise a determination 
of the rights of the property owners within Region D. Id. at *9. 
The court, however, focused not on the effects of the TWDB’s 
approval, but instead on the interests the Region D landowners 
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had acquired in the approval process. The court concluded that 
the Region D plaintiffs have economic and property interests 
directly affected by the two water plans that grant them a 
particularized interest in having the TWDB follow the required 
approval procedures and an injury when the board fails to do 
so. Id. at *11. Because the injury resulted from the failure of 
the TWDB to follow its conflict resolution procedures, and 
because a decision by the court to require those procedures 
would likely redress the injury, the plaintiffs had standing to 
sue. Id. 

Next the court rejected the TWDB’s claim of sovereign 
immunity. The court noted that Tex. Water Code Ann. § 6.241 
authorizes a person affected by a “ruling, order, decision, or 
other act” of the TWDB to seek judicial review of the TWDB 
action (except actions of the board under certain specified 
subchapters of the Water Code). 2013 WL 2285246, at *11 
(quoting Tex. Water Code Ann. § 6.241). This constituted a 
waiver of immunity for those TWDB decisions not expressly 
excepted, including decisions on regional water plans. Id. at 
*12–13. The TWDB argued that the planning process does not 
produce any final or appealable orders that could be subject to 
judicial review since the adopted regional plans are proposals, 
not final approval of any project. The court rejected this 
argument, noting that TWDB approval of a regional plan was a 
final decision for the planning process. Id. at *14. The court 
further concluded that Texas Gov’t Code Ann. § 2001.038, 
which authorizes a declaratory judgment action to determine 
the “applicability of a rule,” is a waiver of sovereign immunity 
for the Region D plaintiffs’ declaratory judgment action to 
determine the applicability of the TWDB’s rules regarding 
interregional conflicts. 2013 WL 2285246, at *14–15 (quoting 
Tex. Gov’t Code Ann. § 2001.038). 

Turning to the merits, the appellate court rejected the 
TWDB’s restricted view of the state water planning process 
and its corresponding narrow definition of interregional 
conflicts. The court found that the text and context of chapter 
16 of the Texas Water Code show that “the legislature meant 
for there to be a comprehensive planning process, balancing 
strategies against their impacts on agricultural, economic, and 
natural resources. Resolving interregional conflicts through 
negotiation is part of that balancing.” Id. at *15. In support of 
this conclusion, the court reviewed multiple provisions of 
chapter 16 of the Texas Water Code and of TWDB regulations 
that require both the regional planning groups and the TWDB 
to adopt water management strategies that are consistent with 
the protection of water, agricultural, and natural resources 
within the region and the state. Id. at *17–18. The court also 
recounted the actual contents of the regional water plans, which 
include an evaluation of the impact of the suggested water 
strategies as required by TWDB rules. Id. Just as “[n]o business 
would plan for a project without considering the costs of that 
project and its impact on the business’s resources,” the 
“legislature expressed its intent that the water planning process 
should encompass an assessment of a proposed water strategy 
and its impact.” Id. at *17. 

The court next addressed the TWDB’s definition of an 
interregional conflict, finding it inadequate. The TWDB had 
limited the definition to conflicts over the use of a particular 
water source. See 31 Tex. Admin. Code § 357.10(15). An 
agency’s interpretation of a statute that it is charged with 

administering is entitled to serious consideration unless the 
agency’s construction is clearly inconsistent with legislative 
intent. Id. at *20 (citing Texas Water Commission v. Brushy 
Creek Municipal Utility District, 917 S.W.2d 19, 20 (Tex. 
1996)). The court concluded that the TWDB’s rule was clearly 
inconsistent with legislative intent. The legislature intended the 
TWDB to consider the impact of proposed water strategies on 
other important resources early in the planning process. As 
evidence, the court noted that the Texas Commission on 
Environmental Quality’s (TCEQ) permitting process was based 
on the state water plan. Id. at *20. The state water plan also 
provides the basis for the TWDB’s recommendations to 
the legislature for appropriation of state funds. Id. In both 
instances, reliance on the state water plan is unreasonable if the 
plan fails to address meaningful interregional conflicts over the 
impact of water policies. See id. 

The TWDB expressed concern that a more expansive 
definition of interregional conflicts would bog it down with 
small conflicts and differences of opinion between regions. Id. 
at *19. The court disagreed, first noting that this case involved 
a “major conflict” supported by studies and engineering 
reports. The court also noted that the TWDB could amend its 
definition of interregional conflicts to cover only such major 
conflicts. Id. The court concluded its opinion with an acknowl-
edgment that “all parties, including the [TWDB], are in a 
learning phase” when it comes to creating comprehensive and 
consistent state water plans. Id. at *21. In the judgment of the 
court, assessing the impact of a water strategy on agricultural 
and other natural resources and resolving interregional conflicts 
during planning will produce a “more considered plan.” Id. 
at *22.  

UPDATE ON WHOOPING CRANE CASE 
In Vol. XLIII, No. 3 (2010) of this Newsletter, it was 

reported that on March 10, 2010, The Aransas Project (TAP), 
an environmental group whose focus is water management of 
the Guadalupe and San Antonio river basins and their bays and 
estuaries, filed suit in the U.S. District Court for the Southern 
District of Texas, seeking declaratory and injunctive relief 
under the Endangered Species Act of 1973 (ESA), 16 U.S.C. 
§§ 1531–1544, against five state officials, including three 
TCEQ commissioners. See Aransas Project v. Shaw, No. 2:10-
cv-075, 2013 WL 943780 (S.D. Tex. Mar. 11, 2013). The 
Aransas Project asked the district court to declare that the 
TCEQ defendants, through an alleged failure to adequately 
regulate the use of surface water in the Guadalupe and San 
Antonio river basins, had violated section 9 of the ESA, 16 
U.S.C. § 1538, by taking whooping cranes, including by 
significantly modifying and destroying crane habitat and 
“harassing” cranes, and that the state’s water use and diversion 
laws are preempted by federal law to the extent they result in 
takes of cranes. The case was tried over eight days in 
December 2011. 

On March 11, 2013, the court held that the TCEQ 
defendants are liable for the unauthorized take of the whooping 
crane in violation of the ESA. 2013 WL 943780, at *65. 
The court found that the TCEQ caused this take and that 
the take was foreseeable, because increased withdrawals from 
the Guadalupe and San Antonio Rivers that were permitted by 
TCEQ resulted in less water and higher levels of salinity in the 
San Antonio Bay, leading to a reduction in the cranes’ food 
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sources and ultimately a loss of crane habitat and an increase in 
crane mortality. Id. at *55–56.  

The court enjoined TCEQ from issuing new water permits 
(except if necessary to protect public health and safety) in these 
rivers. The court’s order also required TCEQ to seek an 
incidental take permit (ITP) within 30 days and to develop a 
habitat conservation plan (HCP) that will balance the interests 
of Texas water users with the need to protect the cranes’ 
habitat. Id. at *65–66. The order states that the court will retain 
jurisdiction over the case during the formulation of the ITP and 
HCP and awarded TAP the attorney’s fees, court costs, and 
expert witness fees that it incurred in the case. Id. 

Several defendants have appealed the court’s order to the 
U.S. Court of Appeals for the Fifth Circuit. See Aransas 
Project v. Shaw, No. 13-40317 (5th Cir. filed Mar. 20, 2013). 
On March 26, 2013 the Fifth Circuit granted a motion to stay 
the case, including a stay of the development of the ITP and 
HCP, and to expedite the appeal. Order on Motions to Stay and 
Motion for Expedited Briefing, Aransas, No. 13-40317 (5th 
Cir. Mar. 26, 2013). Judge Stephen A. Higginson wrote a 
separate concurrence of the court’s stay to clarify that his 
concurrence “rests on appellants’ showing of likely success on 
the merits,” citing several cases that hold states cannot be 
commandeered into service of federal regulatory purposes. Id. 
(citing Nken v. Holder, 556 U.S. 418, 426 (2009)). Oral 
argument is set for August 2013. With the appeal of the lower 
court’s decision moving forward in an expedited fashion, a 
more comprehensive analysis of this case will be forthcoming 
after the Fifth Circuit issues its decision. 

UTAH 
(L. Ward Wagstaff, Reporter) 

 
 
2013 UTAH LEGISLATIVE SESSION PRODUCTIVE AND 
CONTROVERSIAL 

The 2013 Utah legislative session was largely productive 
but also frustrating with regard to water rights legislation. At 
the center of both the success and controversy was the 
Executive Water Task Force (Task Force). 

In 2008, after a contentious session regarding water rights 
bills, the Task Force was established as a forum for discussing 
and vetting water rights legislation before it is proposed to the 
legislature. The chair of the Task Force is the director of the 
Department of Natural Resources, Mike Styler, a former 
legislator. The Task Force is composed of 14 appointed voting 
members representing a cross-section of stakeholders, includ-
ing irrigation and canal companies, conservancy districts, water 
attorneys, and municipalities. The meetings are open to the 
public and anyone can propose legislation to the Task Force, 
which then engages in public discussion and votes whether to 
offer it to the legislature. The purpose of the Task Force is to 
build consensus for water rights legislation before it reaches the 
legislature. 

The Task Force has proven very effective. The process 
allows different stakeholders throughout the public sector and 
within state government to propose legislative changes. If the 
general water community as represented by the Task Force 

agrees, much of the work of drafting the legislation and 
persuading a legislator to sponsor it is accomplished through 
the group effort of the Task Force. The strength of the Task 
Force is that it provides a mechanism to address problems with 
up-front support from the general water community.  

The 2013 legislative session was a good example of how 
productive the Task Force can be. The Task Force recom-
mended the following bills, most of which passed into law with 
negligible opposition: 

• House Bill 29, 2013 Utah Laws ch. 258 (Adjudication 
of Water Rights) (amends Utah Code Ann. §§ 73-4-1, 
-3 to -5, -9, -11, -22), provides that the state engineer 
can divide a general adjudication area into divisions 
and subdivisions and clarifies and simplifies the notice 
and summons procedures. 

• House Bill 73, 2013 Utah Laws ch. 267 (Water 
Easement Amendments) (enacts Utah Code Ann. 
§ 57-13a-104), establishes a procedure, including 
notice, whereby a holder of a prescriptive easement 
for a ditch or canal can abandon the easement. 

• House Bill 326, 2013 Utah Laws ch. 363 (Division of 
Water Rights Amendments) (amends Utah Code Ann. 
§§ 73-1-10, -11), requires the state engineer to con-
sider a recorded water rights addendum as a report of 
conveyance for purposes of updating title, and pro-
vides that the state engineer shall treat a document as a 
transfer of title if the respective county recorder 
considers that document a conveyance. 

• House Bill 360, 2013 Utah Laws ch. 380 (Water 
and Irrigation Revisions) (amends Utah Code Ann. 
§ 73-1-4), clarifies that a nonuse permit protects a 
water right from an action for forfeiture for nonuse 
that occurs during the term of the permit but does not 
protect for nonuse that occurred prior to the permit. 

• Senate Bill 30, 2013 Utah Laws ch. 221 (Water and 
Irrigation Amendments) (amends Utah Code Ann. 
§§ 73-1-4, -2-1, -2-22, -3-12, -3-16, -5-13), eliminates 
a loophole that appeared to preclude an action for 
forfeiture based on nonuse that occurred after pub-
lication of a proposed determination and before entry 
of a decree, makes certain rulemaking requirements 
permissive, and eliminates the requirement that an 
engineer must submit a claim for pre-statutory water 
use under oath. 

• Senate Bill 101, 2013 Utah Laws ch. 429 (Division of 
Water Rights Revisions) (amends Utah Code Ann. 
§§ 73-3-10, -3-18, -3-20, -5-13), exempts fixed-time 
applications from proof requirements, provides that a 
corrected claim for pre-statutory water use follows the 
same procedures for notice as an original claim, and 
clarifies that a district court may close an area to new 
pre-statutory claims at the conclusion of the general 
adjudication in that area. 

Other water-related bills that passed in 2013 included the 
following: 

• House Bill 36, 2013 Utah Laws ch. 260 (Storm Water 
Capture Amendments) (amends Utah Code Ann. 
§§ 73-2-25, -3-1.5), provides that the state engineer 
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may not pursue an enforcement action against 
someone who captures storm water in a catchment 
basin to prevent flooding, and clarifies that a person 
who captures and places incidental precipitation to 
beneficial use does not thereby acquire a water right. 

• House Bill 166, 2013 Utah Laws ch. 343 (Water 
Rights Amendments) (amends Utah Code Ann. §§ 73-
3-31, -5-13), requires that a copy of a claim by 
the federal government or a federal agency to pre-
statutory water use be provided to the members of 
the Natural Resources, Agriculture, and Environment 
Interim Committee, and requires the Utah Department 
of Natural Resources to conduct a study of the state’s 
jurisdiction over water rights on federal lands. 

• House Bill 358, 2013 Utah Laws ch. 379 (Instream 
Flow Amendments) (amends Utah Code Ann. § 73-3-
30), provides options for fishing groups to obtain 
instream water rights. 

• House Joint Resolution 14 (Joint Resolution on Water 
Rights), a companion resolution to HB 166, declares 
that U.S. Forest Service claims for water rights on 
federal land undermine state sovereignty, and calls for 
action by state, county, and local governments. 

• Senate Bill 115, 2013 Utah Laws ch. 232 (Water 
Development Commission Amendments) (amends 
Utah Code Ann. § 73-27-102), establishes a four-year 
staggered term for appointees on the State Water 
Development Commission. 

• Senate Bill 276, 2013 Utah Laws ch. 471 (Water 
Conservancy District Capital Assets) (enacts Utah 
Code Ann. § 17B-2a-1010), requires a qualified water 
conservancy district to adopt a policy for its qualified 
capital assets and to prepare a report to the director of 
the Division of Water Resources. 

• Senate Concurrent Resolution 8 (Concurrent Resolu-
tion for the Provo Reservoir Canal Title Transfer), 
supports transfer of title for the Provo Reservoir Canal 
to the Provo River Water Users Association. 

Despite the considerable success of the Task Force bills 
and others, the water story of the session was the strange, 
twisting saga of Senate Bill 109 (Change Application 
Procedure) (SB 109), which did not pass. Perhaps because most 
of the other water-related bills were uncontroversial, particu-
larly those vetted through the Task Force, the controversy 
surrounding SB 109 garnered the most attention in post-session 
commentary. 

In 2011, the Utah Supreme Court issued two decisions that 
seriously affected the administrative process whereby the state 
engineer considers change applications. The first case was Salt 
Lake City Corp. v. Big Ditch Irrigation Co., 258 P.3d 539 
(Utah 2011), where the court held that a person who has a 
contractual right to receive water can file a change application 
on the underlying water right, even if that person is not an 
owner or an appropriator of a water right. The second case was 
Jensen v. Jones, 270 P.3d 425 (Utah 2011), in which the court 
held that the state engineer cannot consider nonuse of a water 
right as a reason for rejecting a change application.  

In response to the concerns of a broad spectrum of the 
water community, the Task Force undertook to develop leg-
islation that would allow the state engineer to consider the 
extent of actual beneficial use in the change application process 
and clarify who can file a change application. The Task Force 
drafted legislation during 2011, but the bill was not ready in 
time to be considered by the 2012 legislature. 

Following the 2012 legislative session, the Task Force 
considered whether to reintroduce the bill it supported in that 
session. There was, however, strong opposition from the Utah 
League of Cities and Towns (League) to any bill that allowed 
the state engineer to consider the extent of beneficial use in the 
change application procedure. Facing time constraints to 
present the legislation to the interim committee in the fall, the 
Task Force reaffirmed its support for the 2012 bill over 
opposition from the League. 

The Task Force recommendation became SB 109, 
sponsored by Senator Ralph Okerlund. The League vigorously 
opposed SB 109 in the form recommended by the Task Force, 
and forced a compromise that provided a “swing-out” provi-
sion, whereby municipalities could have nonuse issues heard 
by the Utah property rights ombudsman, a significant departure 
from the existing statutory procedure. That compromise 
became the first substituted version of SB 109, which passed 
the Senate and was sent to the House. 

In the House, two additional interests converged upon the 
bill. The first was a group that believed the swing-out provision 
should apply to all water users. Second was an effort to give 
shareholders in an irrigation company more control in filing 
change applications on the irrigation company water rights. In 
the House, those interests piled on SB 109, resulting in second 
and third substituted versions of the bill, and finally, at the end 
of the session, a fourth substituted version, which the House 
passed. The Senate, however, rejected the fourth substituted 
version on the last day of the session, and because there was 
insufficient time for a conference committee to hammer out the 
differences between the House and Senate versions, Senator 
Okerlund withdrew the bill for further discussion. 

Although one could draw many conclusions from the SB 
109 experience, no one should discount the productive work 
of the Task Force in discussing and preparing legislation. 
Regardless of what happens with SB 109, which will be an 
ongoing battle for some time, the Task Force has proven its 
worth over the last few years. It has shown it can facilitate the 
refinement of the water law statutes by bringing together a 
broad range of interests in a public, orderly process. 

 

WASHINGTON 
(Amy K. Kelley, Reporter) 

 
 
STATE HIGH COURT ADDRESSES PART OF THE YAKIMA 
RIVER GENERAL ADJUDICATION 

The Yakima River is a major tributary of the Columbia 
River as it flows through the state of Washington, and 
Ahtanum Creek is a major tributary of the Yakima. A general 
adjudication of the Yakima River has been ongoing since 1977, 
proceeding in stages. See, e.g., Department of Ecology v. 
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Yakima Reservation Irrigation District, 850 P.2d 1306 (Wash. 
1993). A recent decision of the Washington Supreme Court 
addresses the rights on Ahtanum Creek. See In re Yakima River 
Drainage Basin, 296 P.3d 835 (Wash. 2013). 

After a detailed history of water issues in the Yakima 
River basin, including a mid-1920s state adjudication and 
decree of nontribal water rights on Ahtanum Creek, the starting 
point for most of what follows in the case is the Washington 
Supreme Court’s recognition that two earlier federal cases, 
United States v. Ahtanum Irrigation District, 236 F.2d 321 (9th 
Cir. 1956) (Ahtanum I) and United States v. Ahtanum Irrigation 
District, 330 F.2d 897 (9th Cir. 1964) (Ahtanum II), established 
reserved water rights for the Yakama Nation (Nation). The 
Nation is one of the major water users on the creek. Other 
important parties in the adjudication of the creek other than the 
federal and state governments include the John Cox Ditch 
Company, which delivers Ahtanum Creek waters to water users 
on the north side of the creek; several individual landowners on 
the north side; and the Ahtanum Irrigation District, which also 
serves the north side. To complicate matters, the irrigation 
district’s customers individually own their water rights. Id. at 
840. The court refers to the “Northside users” when referring 
collectively to these nontribal, nongovernmental parties. Id. 
at 841. 

The Nation’s reserved water rights were based on an 1855 
treaty and predated the state water rights addressed in the 1920s 
state adjudication and decree. It had been conceded in the 
Ahtanum cases that “the needs of the reservation required 
substantially the whole flow of the stream.” 296 P.3d at 842 
(citing Ahtanum I, 236 F.2d at 325). Nonetheless, Ahtanum I 
had not invalidated the 1920s state decree apportioning water 
rights among nontribal users. Furthermore, the decree entered 
following Ahtanum I, while recognizing (some) water rights in 
the Northside users, recognized those rights “in gross,” not 
spelling out the rights individually. Id. This led to arguments in 
the case at hand about whether the nontribal rights had been 
adjudicated at all. There was no easy fix presented to the 
Washington courts in the current general adjudication. 

The federal cases had awarded the Northside users (with 
many additional details not noted here), during the irrigation 
season, 75% of the natural flow of the creek, but subject to a 
maximum diversion amount. The Nation was awarded 25% of 
the natural flow, plus all the excess over a certain creek flow 
level (62.59 cubic feet per second (cfs)), to the extent that the 
water could be put to beneficial use. Id. at 843. There was 
considerable argument in the current litigation whether there 
could ever be any “excess water” beyond this—that is, water 
over and above that which the Nation could put to a beneficial 
use and that would thus be subject to allocation under state law; 
the Nation’s position was that, as a matter law, there is no such 
(doubly) “excess water.” Id. at 853. The Washington Depart-
ment of Ecology supported the Nation on many issues, but not 
this one. Id. at 845. 

The federal Ahtanum litigation had not specifically entered 
a decree linked to the “practicably irrigable acreage” (PIA) 
standard, and that omission is featured in the current adju-
dication of the creek. See 296 P.3d at 851–52. The Washington 
trial court looked to the record (not the judgment) in the federal 
Ahtanum litigation and determined a PIA of 4,107.61 acres. Id. 
at 850. The United States, as trustee for the Nation, argued that 
this was improper as the PIA issue had not actually been 
previously litigated. It represented that the proper PIA 
determination would be 6,381.3 acres. Id. The United States 
also objected to the limitation of the Nation to a seasonal right, 
and the refusal of the trial court to recognize a storage right for 
the Nation. The United States and the Nation requested a 
remand to the trial court on this and a number of other issues. 
See id. at 844–45. The Northside users advanced arguments on 
most of these issues and several more, especially the “excess” 
water rights issues. Id. at 845–47. 

The Washington Supreme Court addressed the multiple 
issues raised by the parties. Most notably, it:  

(1) Determined that the Northside users’ rights had been 
adjudicated (even if not specifically and individually 
stated) in the federal Ahtanum litigation. Thus, to have 
rights confirmed in this adjudication, a party needed to 
have filed an answer in that litigation. Id. at 849. 

(2) Remanded for quantification of PIA. Id. at 852.  
(3) Remanded for determination of a storage right for the 

Nation. Id. 
(4) Found that there could be “excess” water (water above 

the 62.59 cfs flow that the Nation could not ben-
eficially use), but affirmed the limits the trial court 
had placed on particular excess rights claimed by the 
ditch company and others. The court recognized that 
there might not be any water available, but that “does 
not mean a right to excess water cannot be confirmed 
to qualifying Northside users.” Id. at 853. Some 
Northside users may now hold a right, “regardless of 
whether it will be fulfilled.” Id. This often (always?) 
hypothetical excess water right, however, will ter-
minate on July 10 of each year, just as irrigation 
season enters full swing. There are also other limits on 
any potential excess rights. Plus, the court makes clear 
that “in no way is the Nation required to ensure excess 
water is available . . . .” Id. at 856. This particular 
bitterly litigated dispute, except in years of extra-
ordinary record high flows (which are successfully 
stored), seems to present an excellent example of the 
wise adage that “water is for fighting over,” if not that 
“whiskey is for drinking.”  

The decision also addressed numerous clerical-type issues 
that typically arise in an adjudication that ranges over decades 
(predecessors in interest, successors, proper filing, etc.). The 
opinion ends with a commendation to the trial court and the 
parties for “their diligent work” (which will continue, given the 
remands). Id. at 860. The Yakima River general adjudication, 
overall, proceeds to its 37th year.  
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ORDER # ITEM
NON-

MEMBER MEMBER
                    BOOKS
CD12 RMMLF Digital Library on CD (1955-2011) $ 1,375 $ 975
P58R 58th Annual Institute Proceedings $ 195 $ 160
STS1 An Introduction to Geology and Hard Rock Mining (1998) $ 55 $ 45
SPM Development Issues in the Major Shale Plays (2010) - Manual Only (870 pages)

     - Audio CDs only (720 min)
     - Package - Manual and Audio CDs

$ 185
$ 295
$ 420

$ 145
$ 235
$ 335

DMC5 Digest of Mining Claim Laws, 5th Edition (1996) $ 55 $ 45
DDM Due Diligence in Mining and Oil & Gas Transactions (2010) - Manual & Handbook $ 245 $ 195
DD2M Due Diligence in Oil & Gas Transactions (2011) - Manual & Handbook Only (714 pages)

     - Audio CDs only (660 min)
     - Package - Manual, Handbook, and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$ 360

EIM Energy Development: Access, Siting, Permitting & Delivery on Public Land (2009) $ 185 $ 145
PU4M Federal Onshore Oil & Gas Pooling and Unitization – 2 vols. (2006) $ 245 $ 195
RV6M Federal and Indian Oil & Gas Royalty Valuation & Management – 2 vols. (2007) $ 245 $ 195
WWM Federal Regulation of Cultural Resources, Wildlife, and Waters of the U.S. (Available May 2012)

     - Audio CDs only
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$360

HDM Horizontal Oil & Gas Development (2012) - Manual Only (962 pages)
     - Audio CDs only (660 min)
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$ 360

FRACM Hydraulic Fracturing: Core Issues and Trends (2011) - Manual Only (420 pages)
     - Audio CDs only (390 min)
     - Package - Manual and Audio CDs

$ 155
$ 225
$ 340

$ 125
$ 175
$ 265

RIOM International Mining and Oil & Gas Law, Development, and Investment (2011) $ 195 $155
IPT3 International Petroleum Transactions, 3d Edition (2010) $ 195 $165
LLH Landman’s Legal Handbook, 4th Edition (1982) $ 55 $ 45
IMP2M Mine Closure, Financial Assurance, and Final Reclamation (2009) $ 185 $ 145
MA3M Mining Agreements III (1991) $ 165 $ 135
ML2 Mining Lease Handbook, Second Edition (2008) $ 185 $ 145
NEPA2 National Environmental Policy Act (2010) - Manual Only (658 pages)

     - Audio CDs only (720 min)
     - Package - Manual and Audio CDs

$ 185
$ 295
$ 420

$ 145
$ 235
$ 335

IL4M Natural Resources Development on Indian Lands (2011) - Manual Only (618 pages)
     - Audio CDs only (720 min)
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$ 360

NL Nevada Law of Water Rights (2010) $ 155 $ 125
MTE5M Nuts and Bolts of Mineral Title Examination (2012) - Manual Only (954 pages)

     - Audio CDs only (870 min)
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$360

OGA8M Oil & Gas Agreements: The Exploration Phase (2010) - Manual Only (870 pages)
     - Audio CDs only (720 min)
     - Package - Manual and Audio CDs

$ 185
$ 295
$ 420

$ 145
$ 235
$ 335

OGA6M Oil & Gas Agreements: Joint Operations - Manual & Forms Supplement (2008) $ 195 $ 155
OGA9M Oil & Gas Agreements: Midstream and Marketing (2011) - Manual Only (722 pages)

     - Audio CDs only (750 min)
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$ 360

OGA3M Oil & Gas Agreements: Sales & Financings (2006) $ 185 $ 145
PRI2M Private Oil & Gas Royalties: The Latest Trends, Developments, and Challenges (2008) $ 185 $ 145
ROWM Rights-of-Way – How Right is Your Right-of-Way? (1998) $ 165 $ 135
RAS2M Severed Minerals, Split Estates, Rights of Access, and Surface Use (2005) $ 185 $ 145
SCO13P Federal Offshore Oil & Gas Leasing and Development (2013) - Manual and Audio CDs $ 455 $ 360
SRMM Strategic Risk Management for Natural Resources Companies & Their Advisors (2008) $ 185 $ 145
SUM Surface Use for Mineral Development in the New West (2008) $ 185 $ 145
WAMM The Water-Energy Nexus (2012) - Manual Only (602 pages)

     - Audio CDs only (750 min)
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$ 360

                    SUBSCRIPTIONS
MLN Mineral Law Newsletter $ 96 $ 96
WLN Water Law Newsletter $ 58 $ 58
PLR RMMLF Journal $ 59 Free
                    FORMS
F1 Form 1 – Rocky Mtn Unit Operating Agreement – Oil & Gas (Undivided Interest) $ 35 $ 28
F2 Form 2 – Rocky Mtn Unit Operating Agreement – Oil & Gas (Divided Interest) $ 95 $ 75
F3 Form 3 – Rocky Mtn Joint Operating Agreement – Oil & Gas $ 35 $ 28
F4 Form 4 – Rocky Mtn Mining Joint Operating Agreement $ 35 $ 28
F5A Form 5A – Exploration, Development & Mine Operating Agreement $ 165 $ 135
F5ALLC Form 5A LLC – Exploration, Development & Mining Limited Liability Company $ 165 $ 135
F6 Form 6 – Gas Balancing Agreement $ 35 $ 28
F7 Form	7	–	Confi	dentiality	and	Nondisclosure	Agreement $ 45 $ 36
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Upcoming Programs 
 

59th Annual Rocky Mountain Mineral Law Institute 
July 18–20, 2013 ● Spokane, Washington 

International Energy & Minerals Arbitration 
September 16–17, 2013 ● Toronto, Ontario 

International Oil & Gas Law, Contracts, and Negotiations: Part 1 
September 23–27, 2013 ● Houston, Texas 

International Oil & Gas Law, Contracts, and Negotiations: Part 2 
September 30–October 4, 2013 ● Houston, Texas 

Federal and Indian Oil & Gas Agreement Reporting 
October 8–9, 2013 ● Westminster, Colorado 
Federal Oil & Gas Leasing Short Course 

October 21–24, 2013 ● Westminster, Colorado 
Oil & Gas Law Short Course 

October 21–25, 2013 ● Westminster, Colorado  
Renewable Electric Energy Development 
November 7–8, 2013 ● Las Vegas, Nevada 

Advanced Mineral Title Examination: Oil, Gas, and Mining 
January 23–24, 2014 ● Denver, Colorado 

Core Course on International Oil & Gas Law 
March 10–14, 2014 ● Istanbul, Turkey 

Public Land Law, Regulation, and Management 
May 8–9, 2014 ● Santa Fe, New Mexico 

60th Annual Rocky Mountain Mineral Law Institute 
July 17–19, 2014 ● Vail, Colorado 

 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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ANTI-SPECULATION DOCTRINE AND “CAN
AND WILL” REQUIREMENTS FOR NEW

APPROPRIATIONS AND CONTINUATION OF
CONDITIONAL WATER RIGHTS 
(William A. Paddock, Colorado Reporter)

Vermillion Ranch Ltd. Partnership v. Raftopoulos Brothers, 
2013 CO 41, 307 P.3d 1056, involves competing applications for 
water rights from Talamantes Creek, a small stream located in a 
dry and remote area of Moffat County in northwest Colorado. 
Raftopoulos Brothers (Raftopoulos) and Vermillion Ranch 
Limited Partnership (Vermillion), the owners of large adjoining 
ranches, filed competing applications for water rights to provide 
water for industrial and commercial use in connection with 
anticipated energy and mineral development. Raftopoulos filed 
an application for a new conditional water storage right and for a 
change of previously decreed absolute and conditional direct 
flow water rights. Raftopoulos’ change of water rights requested, 
among other things, to change the place of use of two ditches to 
irrigate lands different than the land historically irrigated. 
Raftopoulos also sought a new conditional water storage right at 
one of two proposed reservoirs to store up to 1,440 acre-feet to 
be used for multiple uses, including industrial and commercial 
use. Vermillion filed two applications, one for a finding of 
reasonable diligence for its previously decreed conditional water 
storage rights for 1,200 acre-feet for the Sparks Reservoir and 
three alternate places of storage, and a second application 
seeking new conditional water storage rights for an additional 
1,200 acre-feet at the same potential reservoir sites to be used for 
industrial and commercial purposes. 2013 CO 41, ¶¶ 1–5. 
Raftopoulos’ Change of Water Rights 

The two ditches that Raftopoulos sought to change were 
originally decreed in the 1890s for irrigation purposes. In 1974 
those water rights were changed by the decrees in cases W-568-
73 and W-569-73 (1974 Decrees) that enlarged the water rights 
and added new points of diversion. The 1974 Decrees also 
provided that the water rights could be used for irrigation, 
domestic, stock water, and all other beneficial uses. 2013 CO 41, 
¶ 12. Vermillion objected to the Raftopoulos application for a 
change of water rights, but did not challenge the change (itself) 
of water rights requested by Raftopoulos. Instead Vermillion 
sought a determination that the phrase all other beneficial uses 
either did not include industrial and municipal use or, in the 
alternative, that Raftopoulos had abandoned those uses. Id. ¶ 13. 

continued on page 2 

WATER BOARD MAY ISSUE CEASE AND
DESIST ORDERS AGAINST ILLEGAL

DIVERSIONS BY PRE-1914 WATER RIGHTS
HOLDERS AND RIPARIANS 

(Ronald B. Robie, California Reporter)

In a significant decision of first impression, the California 
Court of Appeal, Third Appellate District, unanimously has 
upheld the power of the State Water Resources Control Board 
(SWRCB) to issue cease and desist orders to stop illegal 
diverters claiming pre-1914 appropriative water rights or 
riparian rights. These rights are not included within the 
statutory jurisdiction of the SWRCB under California’s dual 
water rights system. 

The court in Young v. State Water Resources Control 
Board, 161 Cal. Rptr. 3d 829 (Ct. App. 2013), rejected the 
plaintiffs’ claims that the SWRCB first had to file a civil 
lawsuit to adjudicate the diverter’s water rights before “it can 
execute its statutory mandate to ‘take vigorous action . . . to 
prevent the unlawful diversion of water.’ ” Id. at 831 (quoting 
Cal. Water Code § 1825). 

The appellate court concluded that the SWRCB can make 
a preliminary determination for purposes of enforcement 
whether a diverter has valid pre-1914 appropriative rights or 
riparian rights without filing a lawsuit. In so concluding, the 
court relied on Cal. Water Code § 1831: 

(a) When the board determines that any person is 
violating, or threatening to violate, any requirement 
described in subdivision (d), the board may issue an 
order to that person to cease and desist from that 
violation.  
. . . . 
(d) The board may issue a cease and desist order in 
response to a violation or threatened violation of any 
of the following: 

(1) The prohibition set forth in Section 1052 
against the unauthorized diversion or use of water 
subject to this division. 

See 161 Cal. Rptr. 3d at 831. Once the SWRCB has issued a 
cease and desist order, the diverter may seek judicial review of 
the board’s order. The burden is then on the diverter to prove 
the basis of its claimed right. 

continued on page 4  
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ANTI-SPECULATION DOCTRINE 
(continued from page 1) 

The water court granted the change in point of diversion 
and place of use of the irrigation water rights. Despite the fact 
that the application only sought to change the water rights to 
allow irrigation use at alternate locations, the water court went 
on to interpret the 1974 Decrees, concluding: (1) the 1974 
Decrees changed the original appropriations to allow the water 
rights to be diverted for all other beneficial uses; and (2) 
Raftopoulos had not abandoned the industrial commercial uses 
authorized under the rubric of “all other beneficial uses.” Id. 
¶ 18. Vermillion filed a post-trial motion arguing that the 1974 
Decrees did not change the use of the water rights granted in 
the original decree and that the new uses only pertained to the 
enlargements and alternate points of diversion granted in the 
1974 Decrees. The water court denied Vermillion’s motion, 
reaffirmed its interpretation that the 1974 Decrees applied to 
the original decreed water rights and their enlargements, and 
declined to find an abandonment of the industrial and com-
mercial use because Raftopoulos had used the water to the full 
extent of its irrigation decrees. Id. ¶ 19.  

On appeal the Colorado Supreme Court concluded that “any 
issue regarding Raftopoulos’ right to use the decreed water 
[rights] . . . for commercial and industrial purposes was not 
properly before the water court.” Id. ¶ 22. It relied on the narrow 
scope of Raftopoulos’ change of water rights application and 
held that “the water court had no reason to interpret the phrase 
‘all other beneficial uses’ in the 1974 Decrees or to decide 
whether Raftopoulos had abandoned any right to use the decreed 
water [rights] for commercial or industrial purposes.” Id. 
Accordingly, it vacated those provisions of the water court’s 
order.  
Raftopoulos’ Conditional Water Rights Claim 

Vermillion also challenged Raftopoulos’ application for 
conditional water storage rights for industrial and commercial 
purposes. It argued that Raftopoulos had “failed to demonstrate 
a non-speculative intent to put the [claimed] water to those 
uses . . . .” Id. ¶ 23. Raftopoulos’ evidence of intent to use 
water for industrial and commercial purposes consisted of 
testimony that there was a lot of oil and gas exploration in the 
area, that an energy company had been working on a plan for 
development for 4,000 wells in that area over the next 20 years, 
and that oil and gas operations typically use four to seven acre-
feet per well. Id. ¶ 25. Additionally, Raftopoulos presented 
evidence of a contract to provide Moffat County with water for 
dust suppression on roads, but that contract did not require the 
county to purchase or use any specific quantity of water, nor 
did it limit the source of water to the claimed conditional water 
rights. Id. ¶ 27. The water court found this generalized showing 
of potential future need was sufficient to demonstrate a non-
speculative intent to put the water to beneficial use for 
industrial uses within Moffat County. Id. ¶ 28. Vermillion 
appealed on the grounds that Raftopoulos had not demonstrated 
a non-speculative intent to appropriate the water and did not 
have a specific plan and intent to divert, store, and control a 
specific quantity of water for a specified beneficial use.  

Colorado law defines “appropriation” to mean “the appli-
cation of a specified portion of the waters of the state to a 
beneficial use . . . ,” and provides that “no appropriation of water 

. . . [can] occur when the proposed appropriation is based upon 
the speculative sale or transfer of the appropriative rights to 
persons not parties to the proposed appropriation” as evidenced 
by, among other things, the fact that the appropriator “does not 
have a specific plan and intent to divert, store, or otherwise 
capture, possess, and control a specific quantity of water for 
specified beneficial uses.” Colo. Rev. Stat. § 37-92-103(3)(a). In 
reviewing Vermillion’s challenge, the court recited the 
established law that “[t]he right to appropriate water does not 
include a right to speculate as to the future use and possible sale 
of the water.” 2013 CO 41, ¶ 34. It stated that “an applicant for a 
conditional water right must demonstrate that it needs the 
amount of water it claims” and that the need for the claimed 
water must be substantiated by showing, at a minimum, that the 
applicant will use the water or that it has a contractual or agency 
relationship with those who are to put the water to beneficial use. 
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Id. ¶ 35. The need for the water “cannot be based upon the 
speculative sale or transfer” of the appropriative water right. Id.  

After reviewing the evidence the court concluded that 
Raftopoulos had not demonstrated a non-speculative need for 
the water for industrial and commercial purposes. Its evidence 
did not contain plans on how or by whom the water would be 
used, and therefore failed to demonstrate a non-speculative 
intent to actually put the water to beneficial use. Id. ¶ 37. The 
court also pointed out that Raftopoulos had failed to quantify 
the amount of water that would be needed and had failed to 
meet its burden to demonstrate a specific plan to store a 
specific quantity of water for industrial and commercial 
purposes. Id. ¶ 38. Accordingly, it reversed the water court’s 
decree granting Raftopoulos conditional water storage rights. 
Id. ¶ 39. 
Vermillion’s Diligence Application and Conditional Water 
Rights Claim 

Vermillion filed two applications; one sought a finding of 
reasonable diligence with respect to its previously decreed 
water storage right and three alternative places of storage, and 
the second sought a new conditional water storage right for 
commercial and industrial use for the same reservoir sites. Id. 
¶ 51. At trial Vermillion presented expert testimony on the 
physical and legal availability of water for the new conditional 
water storage right, but presented no evidence on the technical 
feasibility of constructing any of the reservoirs. Id. ¶ 52. 
Vermillion also presented lay testimony concerning the intent 
of the application for the new conditional water right and the 
general activities undertaken by Vermillion during the 
diligence period in development of the conditional water right, 
including seeking a grant to conduct technical studies for a 
preliminary feasibility analysis and hiring an engineer to 
develop conceptual drawings of one of the reservoirs involved. 
Id. ¶ 53. 

Raftopoulos argued that the diligence application should 
be denied because Vermillion had failed to satisfy the “can and 
will” standard of Colo. Rev. Stat. § 37-92-305(9)(b). 2013 CO 
41, ¶ 42. Raftopoulos presented expert testimony regarding the 
permits that Vermillion would have to obtain, the land that 
would have to be condemned for reservoir construction, the 
possible cost of construction, and the results of preliminary 
subsurface geotechnical exploration of the Sparks 1A reservoir 
site. Id. ¶ 55. That report concluded that there were substantial 
geotechnical hurdles that would have to be overcome to build 
the reservoir. Based on the evidence at trial, the water court 
denied the applications on the grounds that Vermillion had 
failed to prove that there was substantial probability that it can 
and will complete the appropriations with diligence and within 
a reasonable time. Id. ¶ 56.  

Vermillion filed a post-trial motion arguing that the court 
had misapplied the “can and will” standard and that a project’s 
contingencies should not defeat an application for a conditional 
water right unless they render the project impossible. Id. ¶ 58. 
Vermillion further argued that the cursory estimates of the 

reservoir costs produced by Raftopoulos did not demonstrate 
that the construction of the reservoirs was beyond Vermillion’s 
financial capability. Id. The water court reversed its order 
denying the applications on the grounds that it had misapplied 
the potential probability and reasonable time requirements of 
the statute, and therefore concluded that it could deny the 
applications “only if the impediments make it impossible 
for the applicant to complete the appropriation[s].” Id. ¶ 60 
(quotations omitted). It also concluded that economic feasi-
bility is not a burden imposed on the applicant in a diligence 
case and that lack of economic feasibility would not justify the 
rejection of an application for a conditional water right unless 
substantial evidence was presented to show the lack of 
feasibility. Id.  

On appeal, Raftopoulos contended that the water court 
erred in applying the can and will standard and effectively 
shifted the burden of proof to Raftopoulos to prove impos-
sibility of completion of the project. Id. ¶ 61. In addressing this 
claim the court first reviewed the applicable law concerning 
conditional water rights and the requirement of the can and will 
standard that the applicant demonstrate a substantial probability 
that the appropriation can and will be completed with diligence 
and within a reasonable time. The court pointed out that Colo. 
Rev. Stat. § 37-92-305(9)(b) imposes limitations on the 
granting of applications for conditional water rights and 
precludes any claim for a conditional water right except to the 
extent the applicant has established that “the waters can and 
will be diverted, stored, or otherwise captured, possessed, and 
controlled and will be beneficially used and that the project can 
and will be completed with diligence and within a reasonable 
time.” 2013 CO 41, ¶ 45 (quoting Colo. Rev. Stat. § 37-92-
305(9)(b)). This standard applies not only to the initial granting 
of a conditional water right but also to findings of reasonable 
diligence on the development of a previously decreed con-
ditional water right. Thus, an applicant for a conditional water 
right, including a finding of diligence, “must demonstrate a 
‘substantial probability that within a reasonable time the 
facilities necessary to effect the appropriation can and will be 
completed with diligence.’ ” Id. (quoting City of Aurora v. ACJ 
Partnership, 209 P.3d 1076, 1083 (Colo. 2009)). 

In reviewing the evidence, the court concluded that the 
record supported the water court’s initial conclusion that 
Vermillion had failed to sustain its burden of proof that the 
conditional water rights and the new appropriations had a 
substantial probability of being completed within a reasonable 
time and with diligence. Id. ¶ 71. The court declined to adopt a 
litmus test on any particular factor as controlling for the 
purposes of determining whether an appropriation meets the 
can and will standard. Rather, it emphasized that the applicant 
had the burden to show a substantial probability that the water 
can and will be stored and that the reservoirs can and will be 
completed with diligence and within a reasonable time 
notwithstanding the known impediments and contingencies that 
may occur. It pointed out that proof of substantial probability 
that the project will be completed with reasonable diligence is a 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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balancing test that requires examination of several relevant 
factors. The court concluded that Vermillion had not met its 
burden of proof because it had failed to provide any evidence 
concerning  

a timeline for construction, the costs of construction 
and land acquisition, the ability to finance those costs, 
the status of necessary permits or government 
approvals, or the technical feasibility, design, or con-
struction of the reservoirs. In addition, Vermillion 
offered no evidence to rebut the economic and 
technical feasibility issues raised by Raftopoulos.  

Id. ¶ 70. Because Vermillion failed to meet its burden of proof, 
the court reversed the trial court’s order finding reasonable 
diligence and granting conditional water rights to Vermillion. 
Id. ¶ 71. 

 
CEASE AND DESIST ORDERS 
(continued from page 1) 

The circumstances of the case arose from an effort in 
recent years by the SWRCB to limit the extent of illegal 
diversions in the Sacramento-San Joaquin Delta (Delta). Since 
the operators of the major California water projects—the 
federal Central Valley Project and the California State Water 
Project—must release water downstream to maintain water 
quality in the Delta, any unauthorized Delta diversions are a 
potential burden on the projects to make up for the water 
removed from the channels of the Delta. 

The ruling is significant since Cal. Water Code § 1831(e) 
prevents the SWRCB from regulating in any manner the 
diversion or use of water not otherwise subject to regulation by 
the board. In ruling that this provision did not prevent the 
current holding, the court analogized to the SWRCB’s 
authority in issuing new water rights that requires it to first 
determine the availability of unappropriated water, which 
necessarily requires it to determine the extent of existing water 
rights in the stream. The appellate court noted that the 
California Supreme Court affirmed this authority of the 
SWRCB nearly 50 years ago in Temescal Water Co. v. 
Department of Public Works, 280 P.2d 1 (Cal. 1955). See 
Young, 161 Cal. Rptr. 3d at 834. 

This is a significant decision as the SWRCB also may have 
occasion to utilize its powers under the public trust doctrine 
and the constitutional prohibition against waste of water, Cal. 
Const. art X, § 2, against pre-1914 and riparian water right 
holders. 
 

FEDERAL WATER QUALITY 
(Matt Bingham, Reporter)

 
 
NINTH CIRCUIT FINDS A WAY AROUND SUPREME COURT’S 
REVERSAL IN LOS ANGELES COUNTY STORMWATER CASE 

On remand from the U.S. Supreme Court, the U.S. Court 
of Appeals for the Ninth Circuit issued another opinion in the 
ongoing litigation between the two environmental protection 
organizations and a collection of “municipal separate storm 
sewer systems” (MS4) in Los Angeles County over stormwater 

discharges. Natural Res. Def. Council, Inc. v. Cnty. of Los 
Angeles, 725 F.3d 1194 (9th Cir. 2013); see Vol. XLVI, No. 1 
(2013) of this Newsletter. In its opinion, the Ninth Circuit held 
that pollution levels detected at downstream monitoring 
stations established violations of the defendants’ stormwater 
discharge permits as a matter of law. On September 26, 2013, 
the Court denied the Defendants-Appellees’ petition for a 
rehearing en banc. The County of Los Angeles, along with the 
Los Angeles County Flood Control District, filed a motion to 
stay the mandate on October 2, 2013 and, based on this motion, 
it appears very likely that they intend to file another petition for 
writ of certiorari. See Motion of Defendants-Appellees County 
of Los Angeles and Los Angeles County Flood Control District 
for Stay of Issuance of Mandate, NRDC v. Cnty. of LA, 673 
F.3d 880 (No. 10-56017) (9th Cir. filed Oct. 2, 2013). 

This case began in 2008 as a citizen enforcement action 
under the Clean Water Act (CWA) based on water quality 
exceedances reported by the County’s water quality monitors. 
Among other causes of action, the plaintiffs claimed that the 
pollutant loads measured at certain monitoring stations 
exceeded the water-quality limits for receiving waters in the 
County’s permit under the National Pollutant Discharge 
Elimination System (NPDES), see 33 U.S.C. §§ 1311, 1342, 
and that the defendants were liable for these exceedances. The 
U.S. District Court for the Central District of California granted 
summary judgment to the defendants on these claims because 
the plaintiffs were unable to prove the source of the pollution at 
the relevant monitoring stations. 

In its first opinion on this case, the Ninth Circuit agreed 
with the principal holding of the district court, but still found 
the defendants liable for CWA violations in the Los Angeles 
and San Gabriel Rivers based on a new interpretation of 
“discharge.” See 673 F.3d at 900. Specifically, the Ninth 
Circuit held that the flow of the river from lined segments—
where water quality monitors showed that the water was 
contaminated—into unlined segments, constituted “discharges 
of pollutants” under the CWA. This meant that the defendants 
were responsible for obtaining an NPDES permit for the 
discharges. The U.S. Supreme Court unanimously reversed this 
holding but declined to consider the plaintiffs’ alternative 
theory for liability: that the water quality exceedances detected 
at downstream monitors were sufficient evidence of the 
defendants’ permit violations. See Los Angeles Cnty. Flood 
Control Dist. v. Natural Res. Def. Council, Inc., 133 S. Ct. 710, 
713–14 (U.S. 2013). 

On remand to the Ninth Circuit, the plaintiffs again argued 
that the monitoring data established permit violations as a 
matter of law. The defendants pointed out that the court had 
rejected this argument in its 2011 opinion and argued that the 
decision had become final or, alternatively, was the law of the 
case. The court quickly disposed of this based on Ninth Circuit 
case law holding that a decision does not become final or the 
law of the case until a mandate is issued. 725 F.3d at 1203–04. 
In this case, a mandate had never been issued so the court was 
“free to reconsider the merits of Plaintiffs’ argument.” Id. at 
1204. This is the first issue for appeal addressed in the 
County’s motion to stay the mandate. See Motion of 
Defendants-Appellees, supra, at 2. 

The more difficult issue addressed in this opinion is 
whether the monitoring data alone was sufficient to establish 
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permit violations. The defendants’ position has always been 
that this is not adequate evidence of permit violations because 
it is impossible to tell where the pollutants came from. Each of 
the monitoring stations was downstream from numerous MS4 
outfalls controlled by various defendants as well as some non-
parties to the lawsuit. Id. The Ninth Circuit held that the data 
alone proved permit violations as a matter of law. Id. at 1206–
07. This conclusion was based primarily on the language of the 
County’s NPDES permit, but also on extrinsic considerations 
including the requirements of the CWA, the intent of the 
permitting authority, and the realities of an interconnected 
storm sewer system. See id. at 1207–09. 

 
CALIFORNIA 

(Ronald B. Robie, Reporter) 
 

 
NINTH CIRCUIT HOLDS SACRAMENTO RIVER WATER 
CONTRACTORS DO NOT HAVE AN AREA OF ORIGIN 
PRIORITY  

The U.S. Court of Appeals for the Ninth Circuit has held 
that Sacramento River contractors of the federal Central Valley 
Project (CVP) north of the Sacramento-San Joaquin Delta 
(Delta) do not have an “area of origin” priority under the 
California Water Code. In Tehama-Colusa Canal Authority v. 
U.S. Department of the Interior, 721 F.3d 1086 (9th Cir. 2013), 
the court unanimously held that contracts between the plaintiff 
Tehama-Colusa Canal Authority’s (Authority) contractors and 
the U.S. Bureau of Reclamation (Bureau) specifically addressed 
allocation of water during shortage periods. The Authority 
consists of 16 contracting agencies for Bureau water. 

The case dealt with two drought years, 2008 and 2009. In 
2008 the Authority contractors received 100% of their contract 
amount and contractors south of the Delta only 50%. In 2009 
Authority contractors received 40% of their allocations while 
contractors south of the Delta received only 10%. Id. at 1089. 

The California area of origin statutes, Cal. Water Code 
§§ 11460–11465, were enacted many years ago to protect local 
users when water is exported to other areas. The court 
acknowledged that the CVP is subject to these statutes but drew 
the distinction “that while the area of origin statutes help to 
determine the total quantity of water available to the Bureau for 
allocation, those statutes in no way control how the water is 
allocated by the Bureau once acquired.” 721 F.3d at 1089. The 
court pointed out that the Bureau’s state water right permits 
were subject to the provisions of the area of origin laws. It 
explained the statutes protect water users in the area of origin 
by providing the State would not reject new applications for 
use in the area of origin based on unavailability of 
unappropriated water. Id. at 1090. A new permit, thus, would 
be senior to the rights of the CVP in such a case. The Ninth 
Circuit noted that the State Water Resources Control Board 
(SWRCB), which administers water rights in California, 
rejected a complaint filed by member agencies of the Authority 
in 1991 claiming preference to CVP water under these statutes. 
Id. at 1091.  

All Authority members executed new CVP contracts in 
2005 with explicit shortage provisions. An article of the 

renewal contracts authorized the Bureau to determine shortages 
and apportion waters in times of shortage without regard to 
area of origin, a longstanding Bureau policy. Id. at 1092–93. 
The court held that validation judgments on the renewal 
contracts became final in 2005, and thus, the Authority and its 
members are foreclosed from challenging provisions of the 
renewal contracts. Id. at 1095. 

The Authority argued that State Water Resources Control 
Board Cases, 39 Cal. Rptr. 3d 189 (Ct. App. 2006), supported 
its position, but the Ninth Circuit, citing El Dorado Irrigation 
District v. State Water Resources Control Board, 48 Cal. Rptr. 
3d 468 (Ct. App. 2006), held that “[Cal. Water Code] § 11460 
does not purport to limit in any way the Bureau’s authority to 
allocate water that was previously diverted and stored in 
accordance with approved CVP procedures.” 721 F.3d at 1096. 
 
STATE APPELLATE COURT RESOLVES PROCEDURAL ISSUES 
IN IMPORTANT GROUNDWATER CASE INVOLVING THE 
PUBLIC TRUST  

In County of Siskiyou v. Superior Court, 158 Cal. Rptr. 3d 
164 (Ct. App. 2013), the California Court of Appeal, Third 
Appellate District, held that the county where an adjudicated 
groundwater basin is located does not necessarily have 
exclusive jurisdiction over a new lawsuit involving that basin, 
and venue in another county is not improper, either. At issue 
was whether the new lawsuit should be heard by the court in 
Sacramento County (where it was filed) or removed to the 
county where the basin is located (Siskiyou County). 

In 1980 a decree of the Siskiyou Superior Court 
adjudicated groundwater interconnected to the surface waters 
within the Scott River sub-basin. The decree authorized the 
county to issue well drilling permits in the basin. The current 
lawsuit was filed in the Sacramento County Superior Court by 
several environmental organizations alleging that the county’s 
and SWRCB’s management of the groundwater had not been 
consistent with the public trust doctrine. The suit sought to 
establish (for the first time) that the public trust doctrine 
applied to groundwater in general, not just groundwater 
interconnected with surface waters. The suit sought to halt 
issuance of new well drilling permits. Id. at 167.  

The County of Siskiyou (Siskiyou) demurred on the 
ground that it had exclusive jurisdiction by virtue of the 
reserved jurisdiction in the 1980 adjudication and that venue 
should be in Siskiyou because groundwater constitutes real 
property and thus the suit should be tried in the county where 
the property is located. Id. (citing Cal. Civ. Proc. Code 
§ 392(a)(1)). The demurrer was overruled and the present 
petition for writ of mandate was filed challenging the 
overruling of the demurrer. The appellate court denied the 
petition. The unanimous decision was decided solely on two 
procedural grounds. 

First, the appellate court recognized the basic rule that 
where two or more courts possess concurrent subject matter 
jurisdiction, the first court to assert jurisdiction assumes it to 
the exclusion of any other. Id. at 169. The appellate court found 
that the issues in the original adjudication and the new suit 
were not the same since the public trust doctrine was not 
considered in the 1980 adjudication. This new suit also alleged 
the county failed to regulate groundwater not subject to the 
1980 adjudication, which was limited to groundwater 
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interconnected to the Scott River. The appellate court agreed. 
Id. at 169–70. The appellate court held that “the rule of 
exclusive concurrent jurisdiction is a rule of policy, and 
countervailing policies may make the rule inapplicable.” Id. at 
171. The appellate court further held the doctrine should not be 
rigidly applied and found Siskiyou did not have exclusive 
jurisdiction. Id. 

Second, the appellate court also decided the venue issue 
against Siskiyou. The trial court had denied Siskiyou’s motion 
to change venue to Siskiyou County. Siskiyou relied on Cal. 
Civ. Proc. Code § 392(a)(1), which requires that suits involving 
real property be brought in the county where the property is 
located. 158 Cal. Rptr. 3d at 171–72. The trial court had 
determined that water is not real property but instead is a 
usufructuary right involving the concepts of beneficial use and 
public benefit. The appellate court did not decide whether 
water is real property but held that section 392 was limited to 
“‘the recovery of real property, or an estate or interest therein, 
or for the determination in any form, of that right or interest, 
and for injuries to real property’ or ‘[f]or the foreclosure of all 
liens and mortgages on real property.’” Id. at 173 (alteration in 
original) (quoting Cal. Civ. Proc. Code § 392(a)(1), (2)). Since 
the thrust of this case was to obtain injunctive relief against 
both Siskiyou and the State regarding their regulatory 
authority, and since no specific water rights were involved, 
Siskiyou’s argument did not prevail. 

The appellate court also relied on Cal. Civ. Proc. Code 
§ 401(1), which provides, inter alia, that in suits against the 
State, venue is proper in Sacramento County or any city or 
county where the Attorney General has an office. The appellate 
court held that Cal. Civ. Proc. Code § 392 did not trump all 
other venue statutes. 158 Cal. Rptr. 3d at 173. 

COLORADO 
(William A. Paddock, Reporter) 

 
 
LAWFUL IMPORTED SOURCES OF WATER AND THE INJURY 
STANDARD FOR DENVER’S SOUTH PLATTE RIVER 
EXCHANGES 

City & County of Denver v. City of Englewood, 2013 CO 
50, 304 P.3d 1160, involves a challenge by the City of 
Englewood (Englewood) to a water court order determining 
that the City and County of Denver (Denver) could use 
properly quantified lawn irrigation return flow (LIRF) from 
water imported from the Colorado River Basin as a source of 
substitute water supply for its previously decreed exchanges in 
the South Platte River Basin. Englewood contended that the 
transmountain LIRFs were not a proper source for Denver’s 
previously decreed exchanges and, therefore, the use of such 
water in Denver’s exchanges would cause injury to 
Englewood’s junior water rights. 

By way of background, a large part of Denver’s water 
supply is derived from transmountain diversion projects that 
import water from the Colorado River Basin into the South 
Platte River Basin. Under Colorado law,  

[w]henever an appropriator has lawfully introduced 
foreign water into a stream system from an 

unconnected stream system, such appropriator may 
make [successive use] of such water by exchange or 
otherwise to the extent that its volume can be 
distinguished from the volume of the streams in which 
it is introduced.  

2013 CO 50, ¶ 17 (alteration in original) (emphasis added) 
(quoting Colo. Rev. Stat. § 37-82-106(1)). Additionally, the 
importer of the water does not need to have the intent to reuse 
or successively use the water at the time of the original 
appropriation to maintain that right of reuse. Rather, the right 
of reuse automatically attaches to the water upon its 
appropriation. Id. ¶ 19 (citing City of Thornton v. Bijou 
Irrigation Co., 926 P.2d 1, 68, 70 (Colo. 1996)). Thus, the 
owner of the imported water right has the right to make 
successive uses to the point of extinction of the imported water. 

In 1968 Denver filed a statement of claim in C.A. 3635, 
claiming an appropriative right to the entire flow of the South 
Platte River in former Water District No. 8 (encompassing, 
inter alia, the South Platte from Denver upstream about 30 
miles), and included a claim for exchange of water in 
substitution for water supplied or taken by Denver. Id. ¶ 2. That 
claim did not specify any particular source of substitute supply 
for the exchange. A decree was entered in C.A. 3635 in 1972 
that granted Denver a water right with an appropriation date of 
1921, including the right of exchange. Id. ¶ 3. 

In 1984, in Case No. W-8783-77, the water court approved 
a change of water rights that added Chatfield Reservoir as an 
additional point of diversion for the exchanges decreed in C.A. 
3635, and found that Denver intended to store water in 
Chatfield Reservoir by exchange for water delivered to the 
South Platte from the Colorado River system. Id. ¶ 4. In 1992 
the operation of Denver’s exchanges came before the Colorado 
Supreme Court in City & County of Denver v. City of 
Englewood, 826 P.2d 1266 (Colo. 1992) (Denver v. 
Englewood), where the court held that the C.A. 3635 decree 
“sufficiently notified downstream appropriators on the South 
Platte River that Denver intended to use imported Colorado 
River water, including transmountain effluent from [the Metro 
Denver Wastewater Treatment Plant], as substitute supply for 
the decreed exchanges.” Id. at 1272. In that decision, the court 
reasoned that because Denver had the right of reuse and 
successive use and disposition of the imported water, and 
because that right of reuse existed in 1968 when Denver filed 
its statement of claim in C.A. 3635, the reusable effluent and 
imported water was encompassed in Denver’s statement of 
claim and the original decree. 2013 CO 50, ¶ 5 (citing 826 P.2d 
at 1273).  

In 2004 Denver filed an application with the water court 
requesting approval of the use of its quantified transmountain 
LIRFs as a substitute supply for the appropriative rights of 
exchange decreed in C.A. 3635. Id. ¶ 7. Englewood and many 
others filed statements of opposition to that application. In the 
course of the proceedings, Denver filed a motion for 
determination of a question of law under Colo. R. Civ. P. 56(h) 
(Rule 56(h)), in which it requested that the water court 
determine (1) that Denver could use properly quantified LIRFs 
as a substitute supply under the decree in C.A. 3635; and (2) 
that the water rights within the exchange reach, junior to the 
C.A. 3635 water right, could not assert a claim of injury based 
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solely upon the use of the LIRFs as a source of substitute 
supply in that exchange. 2013 CO 50, ¶ 7.  

The water court granted Denver’s motion, ruling that there 
was no legal distinction between properly quantified 
transmountain LIRFs and imported water returning to the South 
Platte as wastewater effluent. Id. ¶ 8. Additionally, “[t]he water 
court held that junior appropriators, like Englewood, [could 
not] claim injury premised solely on the proper operation of the 
C.A. 3635 exchanges because junior water users have no 
expectation as to imported reusable water.” Id. ¶ 9. After the 
water court’s ruling on this and other motions, Denver and 
Englewood entered into a stipulated decree that was subject to 
Englewood’s right to appeal the court’s decision on the Rule 
56(h) motion and a related discovery motion. Id. ¶ 11. 

The issues on appeal were:  
(1) whether the water court erred in concluding that 
properly quantified transmountain LIRFs are a 
decreed source of substitute supply for Denver’s 
exchanges operated under its C.A. 3635 decree as 
modified by the W-8783-77 decree . . . ; and (2) 
whether the water court erred in concluding that 
Englewood may not claim injury based solely on 
Denver’s operation of exchanges [using] properly 
quantified transmountain LIRFs as a substitute supply 
under the C.A. 3635 decree.  

Id. ¶ 12. The Colorado Supreme Court upheld the water court’s 
rulings. It concluded that the water court was correct that the 
properly quantified transmountain LIRFs were legally indis-
tinguishable from other forms of reusable transmountain 
water, including effluent from the Metro Denver Wastewater 
Treatment Plant. Id. ¶ 26. Because the two sources of water are 
legally indistinguishable, the court’s prior decision in Denver v. 
Englewood was controlling on the question of whether the 
LIRFs were a lawful source of supply for the C.A. 3635 
exchange. 2013 CO 50, ¶ 27. 

With respect to Englewood’s claim of injury, the court 
again upheld the water court’s decision that Englewood could 
not “claim injury based solely on Denver’s operation of the 
C.A. 3635 exchanges [using] properly quantified transmountain 
LIRFs as a substitute supply.” Id. ¶ 32. The court reasoned that 
as a junior water user Englewood had no legal expectation with 
respect to Denver’s imported water. Id. It explained that “water 
users on the stream into which an appropriator imports 
transmountain water have no legal rights to the volume of 
water attributable to the transmountain diversion absent some 
other applicable legal mechanism.” Id. ¶ 29. Moreover, the 
court pointed out that because the C.A. 3635 exchanges only 
operate to provide a substitute water supply to water users with 
priorities senior to the exchange decree, Englewood’s junior 
water rights were not entitled to the substitute supply. Id. 
Accordingly, since Denver was simply exercising a senior 
priority by the use of its imported Colorado River water as a 
source of substitute supply in its exchange, as a matter of law a 
junior water user like Englewood could not be injured. Id. ¶ 30. 

 

CLOSELY DIVIDED COURT DENIES LAW FIRM’S REQUEST TO 
INTERVENE IN A WATER RIGHTS PROCEEDING RELATED TO 
LEGAL MALPRACTICE ACTION 

Cherokee Metropolitan District v. Felt Monson & Culichia 
LLC, 2013 CO 53, 304 P.3d 1167, is the latest installment in 
the ongoing saga regarding the conditional water rights of the 
Cherokee Metropolitan District (Cherokee) for diversion of 
groundwater located within the Upper Black Squirrel Creek 
Designated Groundwater Basin (Basin). Cherokee is a quasi-
municipal water supplier to lands in El Paso County located 
east of the city of Colorado Springs. A large portion of its 
water supply is groundwater diverted from wells in the Basin. 
The particular conditional groundwater rights at issue in this 
case have previously been before the Colorado Supreme Court 
twice, first in Cherokee Metropolitan District v. Simpson, 148 
P.3d 142 (Colo. 2006) (Cherokee I), and again in Cherokee 
Metropolitan District v. Upper Black Squirrel Creek Desig-
nated Groundwater Management District, 247 P.3d 567 (Colo. 
2011) (Cherokee II). The current case involves an appeal after 
remand from Cherokee II. In this case, Felt Monson & Culichia 
LLC (FMC), one of Cherokee’s former law firms, which 
Cherokee had sued for malpractice, sought to intervene in the 
remanded proceedings before the water court. 2013 CO 53, ¶ 
10. The motion to intervene was denied by the water court and 
that denial was upheld on appeal by the supreme court.  

The origin of this dispute is a stipulation and release 
entered into in 1999 among Cherokee, the Upper Black 
Squirrel Creek Ground Water Management District (District), 
and others concerning Cherokee’s use of two sets of wells in 
the Basin. That stipulation was incorporated into a March 1999 
conditional water rights diligence decree for Cherokee’s 
conditional groundwater rights. See Cherokee II, 247 P.3d at 
569. Paragraph 10.f of the stipulation required Cherokee to file 
an application to perfect its conditional water rights that had 
been applied to beneficial use “on or before two years after the 
first diversion” of water from the wells. Id. The stipulation did 
not provide a remedy in the event that Cherokee failed to meet 
the two-year deadline. Id. Cherokee filed an application for 
finding of reasonable diligence with respect to wells 14 through 
17 within the six-year time period required by Colo. Rev. Stat. 
§ 37-92-301(4), but did not file within the two-year period set 
forth in paragraph 10.f of the stipulated decree. As a result, the 
District and others filed a motion to dismiss Cherokee’s 
application to make portions of those water rights absolute and 
for a finding of reasonable diligence, and asked the court to 
declare the conditional water rights for wells 14 through 17 
abandoned in their entirety. The water court granted the 
objectors’ motion to dismiss Cherokee’s application to make a 
portion of the water rights for wells 14 through 17 absolute, 
and ordered that those portions of the conditional water rights 
had been abandoned. See Cherokee II, 247 P.3d at 569.  

Cherokee appealed the water court’s order. In Cherokee II 
the Colorado Supreme Court held that under the stipulated 
decree the parties intended that the remedy for failure to 
comply with the filing limitations in paragraph 10.f was 
abandonment and that the water court had correctly determined 
that Cherokee had abandoned the portions of its conditional 
water rights that it had failed to timely file an application to 
make absolute. Id. at 575. Following the supreme court’s 
decision in Cherokee II, Cherokee sued FMC for legal 
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malpractice claiming that FMC had negligently failed to timely 
file an application to make the water right for well 17 absolute. 
In that malpractice action “Cherokee alleged that its damages 
should be measured by the value of the water rights it would 
lose in well 17 as determined in the water court case.” 2013 
CO 53, ¶ 5.  

In Cherokee II the water court’s ruling only applied to 
those portions of its conditional water rights to wells 14 
through 17 that it had untimely filed to make absolute. See 
2013 CO 53, ¶ 6. Thus, after the appeal the case was returned 
to the water court for determination of whether Cherokee 
should receive a finding of reasonable diligence for the 
remaining conditional portions of the water rights for wells 14 
through 17, or whether the stipulated decree mandated that 
those amounts should be considered abandoned. Id. On 
remand, without holding a hearing or making factual findings, 
the water court entered an order in which it concluded that 
Cherokee had abandoned the conditional water rights for wells 
14 through 17 in their entirety. Cherokee appealed that decision 
and rather than deciding the case at that point, the supreme 
court issued an order and limited remand directing the water 
court to make additional findings of fact and conclusions of law 
sufficient to enable appellate review. Id. ¶ 7.  

After this limited remand, FMC moved pursuant to Colo. 
R. Civ. P. 24(a) and (b) for intervention as a matter of right, 
and for permissive intervention in the underlying water rights 
case. FMC’s motion was unopposed, but nevertheless the water 
court denied the motion. See 2013 CO 53, ¶ 8. FMC then 
appealed the denial to the supreme court asking for a reversal 
of the water court’s order denying intervention. Id. ¶ 9. A 
closely divided court (4 to 3) ruled that FMC and Cherokee had 
identical interests in the litigation on remand, and that FMC 
was required to make and did not make a compelling showing 
that Cherokee may not adequately represent their identical 
interests. Because FMC had not made the required showing, 
the court upheld the denial of intervention as a matter of right. 
Id. ¶ 19. It also denied FMC’s appeal of the water court’s 
denial of permissive intervention because the water court had 
not abused its discretion. Id. ¶ 21.  

The court began its analysis with FMC’s claim to 
intervention as a matter of right. Under Colo. R. Civ. P. 24(a) 
the court concluded that the pertinent inquiry was whether the 
attorney’s interests were adequately represented by an existing 
party. In making that analysis the court first determines which 
of the following three categories applies to the request:  

(1) If the interest of the absentee is not represented at 
all, or if all existing parties are adverse to the 
absentee, then there is no adequate representation. (2) 
On the other hand, if the absentee’s interest is 
identical to that of one of the present parties, or if 
there is a party charged by law with representing the 
absentee’s interest, then a compelling showing should 
be required to demonstrate why this representation is 
not adequate. (3) But if the absentee’s interest is 
similar to, but not identical with, that of one of the 
parties, a discriminating judgment is required on the 
circumstances of the particular case, although 
intervention ordinarily should be allowed unless it is 
clear that the party will provide adequate repre-
sentation for the absentee.  

2013 CO 53, ¶ 12 (quoting Cherokee Metro. Dist. v. Meridian 
Serv. Metro. Dist., 266 P.3d 401, 407 (Colo. 2011)). 

The court concluded that FMC fell into the second 
category. It reasoned that “while the motives of FMC and 
Cherokee for litigating may be different, FMC’s interest in 
minimizing damages for a potential malpractice judgment . . . 
coincide[d] directly with Cherokee’s interest in minimizing 
damages to its water rights.” Id. ¶ 14 (quotations omitted). In 
the court’s view, Cherokee’s interest in this portion of the 
water case was to minimize the loss of its conditional water 
rights due to the potential abandonment. Id. It also believed that 
“FMC, if allowed to intervene, would seek to minimize the loss 
of the exact same water rights in order to reduce the damages it 
caused by its alleged legal malpractice—that is, in failing to 
timely apply to make the conditional rights absolute.” Id. On 
this basis the court concluded that Cherokee and FMC had the 
same interest in the case even though they are adverse parties 
in the legal malpractice action. Id. 

Having concluded that the interest FMC sought to 
represent was identical to the interest that Cherokee would 
represent, the court held that in order to justify intervention of 
right, FMC had to make a compelling showing why Cherokee’s 
representation would not be adequate. Id. ¶ 15. The court found 
that FMC had failed to meet this burden and had presented no 
specific examples of something Cherokee had done or failed to 
do to protect their common interest. Id. The court pointed to the 
lack of any evidence suggesting that Cherokee would enter into 
a settlement in order to artificially inflate its damages in the 
underlying malpractice case and the absence of evidence of 
Cherokee’s failure to initiate litigation to protect the 
conditional water rights or to take any appeals necessary to 
prevent an adverse ruling on its conditional water rights. Id. 
¶¶ 16–17. It concluded that “Cherokee [had] zealously litigated 
the interest it shares in common with FMC for nearly five 
years” and had twice appealed adverse rulings. Id. ¶ 17. Thus, 
the court concluded that FMC had raised no serious issues or 
arguments that its interest could not and would not be 
adequately represented by Cherokee. Id. ¶ 18. Instead, the court 
concluded that FMC sought intervention “in order to monitor 
and second-guess Cherokee’s litigation decisions to ensure that 
Cherokee adequately mitigate[d] its damages.” Id. The court 
concluded that FMC had failed to make a compelling showing 
of how Cherokee’s representation might be inadequate and 
therefore upheld the water court’s denial of intervention of 
right. Id. ¶ 19. 

With respect to FMC’s claimed permissive intervention, 
the court pointed out that when intervention is permissive only, 
the denial of intervention cannot be reviewed unless the trial 
court abused its discretion. Id. ¶ 20. The supreme court 
construed the water court’s denial of permissive intervention to 
be based on the fact that it occurred very late in the 
proceedings, which was not an abuse of discretion, and 
therefore upheld the water court’s denial of permissive 
intervention. Id. ¶ 21.  

The dissent would have granted intervention of right. It 
argued that “FMC’s interest [was] similar to, but not identical 
with, Cherokee’s interest in the underlying litigation.” Id. ¶ 23. 
Thus, the dissent argued that the case fell under the third 
category for adequacy of representation set forth above. “That 
category . . . requires a discriminating judgment on the 
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circumstances of the particular case and provides that 
intervention ordinarily should be allowed unless it is clear that 
the party will provide adequate representation for the 
absentee.” Id. 

The dissent disagreed with the majority’s conclusion that 
Cherokee and FMC had an identical interest in the underlying 
action, arguing that while “Cherokee presumably desires to 
minimize the loss of its water rights . . . , its core interest is not 
that narrow; rather, its interest is in providing water . . . ,” and 
FMC’s and Cherokee’s interests overlap only to the extent that 
“both interests would be furthered by minimizing the loss of 
Cherokee’s water rights . . . .” Id. ¶ 30. The dissent then 
pointed out that “Cherokee’s interest also would be furthered 
by seeking damages from FMC to cover its loss of those water 
rights, and it has no interest at all in minimizing its potential 
damages against FMC for legal malpractice.” Id. Thus, the 
dissent concluded that Cherokee’s interests and those of FMC 
could not be treated as identical. Id.  

The dissent also argued that it was “not clear that 
Cherokee [would] provide adequate representation of FMC’s 
interest because it does not necessarily have the incentive to do 
so, depending on how this litigation proceeds.” Id. ¶ 31. It 
argued that “Cherokee may ultimately decide that its interest is 
better served by shifting its effort and resources from 
minimizing” the loss of its conditional water rights to 
maximizing the recovery of those losses from FMC in the 
malpractice action. Id. The dissent pointed out that “[s]uch a 
decision would further Cherokee’s interest, yet undermine 
FMC’s interest.” Id. The dissent concluded that “under the 
circumstances . . . , there are reasonable doubts about whether 
Cherokee will adequately represent FMC’s interest.” Id. ¶ 32. It 
pointed out that the court’s prior precedent suggests that for 
cases in the “third category” all reasonable doubt should be 
resolved in favor of intervention and, therefore, the dissent 
would have permitted FMC to intervene as a matter of right. Id. 

 

GREAT LAKES REGION 
(Noah D. Hall, Reporter) 

 
 
WISCONSIN SUPREME COURT LIMITS SCOPE OF PUBLIC 
TRUST DOCTRINE  

In July, the Wisconsin Supreme Court limited the scope of 
the state’s public trust doctrine when it rejected the Wisconsin 
Department of Natural Resources’ (DNR) reasoning used in 
support of a water level regulation for Lake Koshkonong. In a 
4-3 decision in Rock-Koshkonong Lake District v. State 
Department of Natural Resources, 2013 WI 74, 833 N.W.2d 
800, the court held that the DNR improperly relied on the 
public trust doctrine in making its decision to reject the Rock-
Koshkonong Lake District’s (District) petition to increase the 
lake’s water level.  

Lake Koshkonong is a large, shallow lake in south-central 
Wisconsin that has approximately 27 miles of shoreline, with 
12 of them being comprised of wetlands. The lake was created 
when the Rock River was dammed in the 1800s. Various 
parties have owned the dam, the most recent of which is the 
District. In 2003, the District petitioned the DNR to allow an 

increase in the lake’s water level, claiming that the shallow 
water had been causing problems for boaters, riparians, and 
plants and wildlife. The DNR rejected the petition, a decision 
that was upheld upon challenge by an administrative law judge, 
circuit court, and court of appeals. See generally 2013 WI 74.  

There were four issues for review on appeal to the 
Wisconsin Supreme Court: (1) the level of deference that 
should be accorded to the DNR; (2) whether the DNR exceeded 
its authority in making a water level determination “in the 
interest of public rights in navigable waters” by considering the 
impact of lake water levels on adjacent private wetlands above 
the lake’s ordinary high water mark; (3) whether the DNR 
exceeded its authority by considering the statutory wetland 
water quality standards; and (4) whether the DNR erred in its 
decision by not considering the water level impacts on 
residential property value, business income, and public 
revenue. Id. ¶¶ 5–8. 

The court promptly disposed of the first issue, holding that 
the DNR was entitled to no deference and the issue would be 
reviewed de novo since “the DNR has given new inter-
pretations to the Wisconsin Constitution (Article IX, Section 1) 
and Wisconsin Statutes, disregarded some past decisions of 
[the Wisconsin Supreme Court], and acted inconsistently with 
some of its own prior positions.” 2013 WI 74, ¶ 62. 

The court then ruled against the DNR on two of the 
remaining three substantive issues. While it acknowledged that 
the state of Wisconsin’s public trust doctrine protects waters 
for the purposes of navigability and recreation, it held that the 
DNR’s effort to protect private wetlands above the ordinary 
high water mark went beyond its constitutional authority. 
Instead, the DNR has the authority to regulate non-navigable 
wetlands under Wisconsin statutes and pursuant to the state’s 
police power to protect property. The court was careful to draw 
a distinction between the constitutional public trust doctrine 
authority and the statutory police power, stating that while the 
latter is “potent,” it is also “subject to constitutional and 
statutory protections afforded to property . . . and requires some 
balancing of competing interests in enforcement.” Id. ¶ 101.  

Regarding the third issue, the District claimed that the 
DNR exceeded its authority in considering wetland water 
quality standards in its decision. The court concluded, after a 
statutory interpretation analysis, that the DNR was not pre-
cluded from considering wetland water quality standards under 
Wis. Admin. Code NR ch. 103. 2013 WI 74, ¶ 125. 

Finally, the court held that the DNR erred in excluding 
testimony on economic impacts when making its decision. In 
response to the DNR’s concern that the consideration of 
economic impacts has no logical stopping point, the court 
merely stated that a “reasonableness standard” should apply. 
The court also noted that since the raising and lowering of 
water levels is a government regulation, economic impacts 
would be critical to determining the outcome of any takings 
claims that would arise out of the DNR’s water level decisions. 
Id. ¶ 148. 
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IDAHO 
(David I. Stanish, Reporter) 

 
 
SNAKE RIVER BASIN ADJUDICATION: THE END IS NEAR 

In 1987, the State of Idaho initiated the Snake River Basin 
Adjudication (SRBA), a general stream adjudication intended 
to inventory substantially all of the Snake River Basin’s water 
rights. The SRBA is the largest legal proceeding in the history 
of Idaho and one of the largest water rights adjudications in the 
history of the country. After more than 25 years, the end of the 
SRBA is in sight. 

On June 17, 1987, the Director of the Idaho Department of 
Water Resources (IDWR), at the direction of the Idaho 
legislature, filed a petition in the Twin Falls County District 
Court to commence the SRBA. The court approved the 
Director’s petition, and the SRBA formally commenced on 
November 19, 1987. “The SRBA was originally projected to 
take ten years and cost approximately $28 million to 
complete.” Clive J. Strong, “The First Twenty Years of the 
Snake River Basin Adjudication: Is There an End in Sight?,” 
50 The Advocate 14, 14 (Idaho State Bar Jan. 2007). Both of 
these projections proved to be wrong.  

The SRBA has been proceeding for more than 25 years 
and has cost more than $92 million. See Idaho Joint Finance-
Appropriations Committee Presentation (Oct. 3, 2013). The 
unforeseen time and expense can be attributed, at least in part, 
to the fact that significantly more claims than expected were 
filed in the SRBA. The projections assumed that 114,026 water 
right claims would be filed. See Strong, supra, at 14. Instead, 
more than 180,000 claims were filed, 58% more than expected. 
See Carter Fritschle, IDWR (pers. commc’n Oct. 4, 2013).  

Nonetheless, there is reason to believe the SRBA will be 
completed soon. Each of the SRBA claims has now been 
decreed or withdrawn, except for approximately 250 claims 
that remain outstanding. Some of the remaining claims cur-
rently are being litigated before the SRBA district court; other 
outstanding claims will receive an IDWR recommendation and 
then be considered by the district court. Based on current pro-
jections, IDWR intends to provide its last SRBA recommenda-
tions no later than spring 2014, and the district court will rule 
on each outstanding objection by the end of 2014. See 
Fritschle, supra.  

Although the SRBA will be wrapping up shortly, Idaho 
has already begun its next general stream adjudication. The 
2006 legislature authorized IDWR to proceed with the first of 
three water rights adjudications in northern Idaho, beginning 
with the Coeur d’Alene-Spokane River Basin. The Coeur 
d’Alene-Spokane River Basin Adjudication (CSRBA) com-
menced on November 12, 2008. IDWR has received 11,378 
claims in the CSRBA and will be issuing its first CSRBA 
recommendations in March 2014. See IDWR, Monthly SRBA 
Informational Meeting Presentation (Aug. 20, 2013). Thus, as 
the SRBA winds down in 2014, the proceedings in the CSRBA 
will begin. 

Editor’s Note: Many of the sources cited in this report are 
on file with the reporter. 

 
 

(Linda B. Jones, Reporter) 

 
 
WHO OWNS THE HOT WATER UNDER MY LAND?  

As the energy boom continues in the United States, 
homeowners are discovering that they do not own the minerals 
and geothermal resources under their property. All too often, 
landowners realize after the fact that the developer has reserved 
subsurface materials. See Michelle Conlin & Brian Grow, 
“Special Report: U.S. builders hoard mineral rights under new 
homes,” Reuters, Sept. 10, 2103. In Idaho, statutes dictate 
which subsurface rights are reserved to the State when the State 
conveys land to private persons. These statutes, however, do 
not pertain to private land sales, where the language of the deed 
and intent of the parties govern.  

This report focuses on a grey area that arises with geo-
thermal resources, where the deed reserves “minerals” but is 
silent as to whether geothermal resources are included in the 
reservation. A look at a recent decision by the Idaho Supreme 
Court provides some certainty as to who owns geothermal re-
sources under private property. See Ida-Therm, LLC v. Bedrock 
Geothermal, LLC, 293 P.3d 630 (Idaho 2012). In this case, the 
court held that a reservation of “all oil, gas and minerals” in a 
warranty deed (Deed) did not include “geothermal resources.” 
Thus, the geothermal resources belonged to the grantee under 
the Deed (the surface owner) and the grantee and its successors 
were the lawful owners with rights to lease the geothermal 
resources for development. This case answered a question that 
has puzzled geothermal developers for many years.  

The uncertainty as to how deed reservations were to be 
interpreted arose, in part, from certain Idaho statutes. Under the 
Idaho Geothermal Resources Act (Act), Idaho Code Ann. 
§§ 42-4001 to -4015, geothermal resources are declared to be 
“sui generis,” being neither a mineral resource nor a water 
resource. Id. § 42-4002(c). The Act also declares geothermal 
resources to be “closely related to and possibly affecting and 
affected by water and mineral resources in many instances.” Id. 
Enacted in 1972, the Act contains well permit requirements for 
geothermal resources, administered by the IDWR. The Act also 
defines geothermal resources to include ground water having a 
temperature of 212°F or more in the bottom of a well. Id. A 
water right is not required to appropriate the geothermal 
resource for development, unless the development will yield 
water to be used for any beneficial purpose other than as a 
mineral source, an energy source, or as a material medium. Id. 
§ 42-4003(2). Ground water with a temperature of more than 
85°F and less than 212°F in the bottom of a well is not a 
geothermal resource, but is hot water (defined as a “low 
temperature geothermal resource” under the statute). Id. § 42-
230(a). Low temperature geothermal resources are subject to 
the state’s water appropriation statutes requiring a water right 
for development for a beneficial use. See id. § 42-233.  

The Idaho geothermal resources leasing statute, id. §§ 47-
1601 to -1611, also states that geothermal resources are 
declared to be sui generis, being neither a mineral resource 
nor a water resource. Id. § 42-1602. This statute declares 
geothermal resources to be “closely related to and possibly 
affecting and affected by water and mineral resources in many 
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instances.” Id. Also enacted in 1972, this statute provides for 
the leasing of geothermal resources on state lands, with the 
right to use and occupy the surface as required for the 
development of the resource.  

Historically, deeds of state land have been inconsistent as 
to whether deed reservations included the words “geothermal 
resources” when conveying state land. The Mineral Rights in 
State Lands statute, id. §§ 47-701 to -718 (declaring that 
“minerals” and “mineral rights” are reserved to the State when 
it conveys land and defining the scope of those terms), was 
amended in 1981 to specifically provide that geothermal 
resources are included in the terms “minerals” and “mineral 
rights,” for purposes of deed reservations of rights to the State. 
Prior to that date, these statutory terms did not expressly 
include geothermal resources, and, as stated above, deeds 
conveying state lands were inconsistent in expressly including 
geothermal resources in deed reservations. The statutory 
amendment followed an opinion of the Idaho Attorney General 
concluding, based on case law in other states, that the effect of 
id. § 47-701 is that a reservation of “all mineral rights” in state 
lands includes geothermal resources. See Idaho Att’y Gen. Op. 
No. 79-11 (May 17, 1979). The amendment to the statute made 
it clear, as to reservations to the State in conveyances of state 
land, that geothermal resources were included in the terms 
“minerals” and “mineral rights.”  

As noted by the Idaho Supreme Court, these statutes 
address reservations in deeds conveying state land by the State, 
and the treatment of geothermal resources for purposes of 
leasing, water rights, and well permitting. They do not resolve 
the question of whether the word “minerals” includes geo-
thermal resources for purposes of private deed reservations, 
particularly in deeds that predate the statutory amendments. See 
Ida-Therm, 293 P.3d at 635 n.1. Until Ida-Therm, the question 
of whether the words “minerals” or “mineral rights,” without 
anything more, in a private deed reservation include geo-
thermal resources had not been addressed by Idaho courts.  

The uncertainty surrounding the scope of mineral 
reservations in private deeds raised issues for geothermal 
developers. In putting together lands in geothermal prospect 
areas, geothermal resource developers often encounter severed 
estates. It is clear in leasing geothermal rights that federal and 
state deed reservations of minerals include geothermal 
resources. However, with private lands and privately owned 
severed estates, it is not uncommon for both surface owners 
and holders of severed mineral estates to conclude that they 
own the geothermal resources. To find the answer, it was 
necessary to look to the language of the deed (apart from the 
term “minerals”) and the intent of the parties to ascertain 
whether the term “minerals” was intended to include all 
subsurface rights, including geothermal resources. Geothermal 
resources developers were put in the position of having to 
negotiate a resolution between the owners, to seek a judicial 
determination regarding ownership, or to lease or negotiate 
agreements for the right to develop geothermal resources from 
both the surface and subsurface owners, with inevitable future 
disputes as to who is entitled to royalties and other production 
payments when production commenced. Or, as happened in the 
Ida-Therm situation, the subsurface estate owner leased to one 
geothermal developer and the surface owner leased the 
geothermal resources to another developer.  

In Ida-Therm, Ida-Therm, LLC (Ida-Therm) had leased the 
geothermal resources from the surface owner and Bedrock 
Geothermal, LLC (Bedrock) had leased the geothermal 
resources from the reserved mineral estate owner. The deed in 
question reserved to the grantor “all the oil, gas, and minerals, 
in, on, or under the surface of the [deeded] lands.” Id. at 631 
(alteration in original). The parties to the action did not assert 
that the deed was ambiguous and agreed that, since the deed 
was executed in 1946, there was no extrinsic evidence of the 
grantor’s intent. Id. at 632. The district court concluded that it 
would be injudicious to conclude that the term “mineral” was 
ambiguous under the circumstances and held that the intent of 
the parties could be ascertained as a matter of law. Id. 
Following other federal and state cases, the district court 
concluded that the deed reserved the minerals to the grantor, 
severing the mineral estate from the surface estate. By severing 
the mineral estate, the district court found that the grantor had 
expressed the general intent to retain the commercially valuable 
underground natural resources, and since geothermal resources 
are commercially valuable and are distinct from the soil, in the 
absence of an express intent otherwise, the mineral estate 
includes the geothermal resources. Id. at 633. This, according 
to the district court, was indicated by the general intentions and 
expectations evident in the deed. Bedrock thus prevailed, and 
Ida-Therm appealed. 

The Idaho Supreme Court disagreed with the district 
court’s conclusions. The court found the term “minerals” to be 
ambiguous, construed the deed against the grantor, and held 
that geothermal resources were not included in the reservation 
of minerals. In finding the reservation of minerals to be 
ambiguous, the supreme court looked to prior Idaho case law 
concerning whether the deed reservation could be “reasonably 
subject to conflicting interpretation.” Id. (quoting C & G, Inc. 
v. Rule, 25 P.3d 76, 79 (Idaho 2001)). The court found that “[i]f 
a deed contains inconsistencies that ‘throw [] a shadow of 
ambiguity over the instrument,’ it will ‘warrant the introduction 
of parol evidence as an aid to discovering the intention of the 
parties.’ ” Id. (second alteration in original) (internal quotation 
marks omitted) (quoting Gardner v. Fliegel, 450 P.2d 990, 994 
(Idaho 1969)). Then, as noted by both parties and the district 
court, the court found that whether a mineral reservation is 
ambiguous is an issue that has divided the courts in other states. 
Id. at 634. The district court followed the reasoning of the 
Arizona Court of Appeals that if the term “minerals” is 
ambiguous, it would lead to “a complex and hopeless search 
for the ‘true intentions’ of the original contracting parties,” an 
impossible task after decades have passed. Id. (quoting 
Spurlock v. Santa Fe Pac. R.R. Co., 694 P.2d 299, 307 (Ariz. 
Ct. App. 1984)). For policy reasons, to avoid encouraging 
litigation to determine intent, the Spurlock court and the district 
court found the term “minerals” to be unambiguous, in the 
district court’s case, in part because the parties had not asserted 
ambiguity and there was no extrinsic evidence of the grantor’s 
intent. Id.  

While recognizing the concerns raised by the Spurlock 
court and the district court, the supreme court held that the term 
“mineral” as used in the deed is ambiguous. The supreme court 
noted that the term has not been defined by Idaho case law and 
has no uniformly recognized legal meaning, and that courts 
addressing this issue have arrived at a variety of definitions of 
mineral. Id. “Put simply: the term ‘mineral,’ as used in the 



page 12 WATER LAW NEWSLETTER 
 

[deed], is precisely the sort of language which we have 
previously held to be reasonably subject to conflicting 
interpretation, and thus is ambiguous.” Id. at 635. And, despite 
the concerns raised about encouraging litigation, the supreme 
court noted that “the lack of Idaho case law regarding mineral 
reservations suggests that these issues are rarely brought before 
our courts.” Id. The supreme court then turned to the language 
of the deed, canons of construction, and Idaho statutes 
regarding conveyances to interpret the deed in the face of the 
ambiguity.  

In interpreting a deed of conveyance, the supreme court 
stated its standard: first, the court seeks and gives effect to the 
intention of the parties and then, “[w]here a deed is ambiguous, 
interpretation of the grantor’s intent is a question of fact 
determined from the instrument itself, as well as from the 
surrounding facts and circumstances.” Id. at 636 (quoting C & 
G, Inc., 25 P.3d at 79). The deed in question in Ida-Therm con-
veyed the described real property with “that which is affixed or 
appurtenant to the lands” and reserved “oil, gas, and minerals.” 
Id. The supreme court noted that, by Idaho statute, “[a] fee 
simple title is presumed to be intended to pass by a grant of real 
property unless it appears from the grant that a lesser estate was 
intended.” Id. (quoting Idaho Code Ann. § 55-604). And, “[a] 
deed reservation ‘should be not indefinite or uncertain. . . . 
[F]ailure of a grantor to clearly express the kind of rights 
retained on a conveyance may result in the entire fee title 
passing to the grantee, without reservation.” Id. (quoting 26A 
C.J.S. Deeds § 357 (2013)). Finally, “[i]n case of doubt, an 
exception or reservation in a conveyance is construed in favor 
of the grantee rather than of the grantor,” viewing the “grants in 
a deed expansively and reservations restrictively . . . .” Id. 
(quoting 26A C.J.S. Deeds § 360 (2013)). “[W]here there is 
any uncertainty or ambiguity in the language used, the grantee 
should have the benefit of the doubt or the ambiguity.” Id. 
(quoting 26A C.J.S. Deeds § 360 (2013)).  

Deferring to the district court’s findings of fact, and noting 
the district court’s conclusion that there were virtually no 
extrinsic facts to illuminate the intent of the deed, the supreme 
court construed the reservation narrowly and the grant broadly. 
The supreme court held that the geothermal resources remained 
appurtenant to the real property and owned by the surface 
owner, and were not severed with the mineral reservation. Id. 
Ida-Therm prevailed on appeal. See id. at 637.  

The message for geothermal developers and landowners in 
Idaho is that, unless there is express language in deeds of 
private land or a clear intent in the document or available 
extrinsic evidence to support a reservation or severance of 
geothermal resources from the land, a reservation of “minerals” 
or “mineral rights” in a deed does not also reserve or sever 
geothermal resources. Without an express or clear indication 
otherwise, ownership of geothermal resources passes with a 
conveyance of the fee title to the land. This is consistent with 
the Act’s definition of “geothermal resources” (for other 
purposes) as sui generis, being neither water nor mineral. This 
is not the same result as with conveyances of land by the 
federal and State of Idaho governments. Under federal law, the 
Ninth and Tenth Circuits have ruled that the reservation of 
minerals in Stock-Raising Homestead Act patents includes 
geothermal resources. See Rosette Inc. v. United States, 277 
F.3d 1222 (10th Cir. 2002); United States v. Union Oil Co. of 

Cal., 549 F.2d 1271 (9th Cir. 1977). Under Idaho law, the term 
“minerals” in a state deed reservation includes geothermal 
resources after April 1981, but may not include geothermal 
resources in deed reservations dating prior to April 1981. 

MINNESOTA 
(Matthew B. Seltzer, Reporter) 

 
 
MINNESOTA FEDERAL DISTRICT COURT DISTINGUISHES 
SACKETT AND DISMISSES CHALLENGE TO U.S. ARMY CORPS 
OF ENGINEERS JURISDICTIONAL DETERMINATION 

A federal district court in Minnesota ruled that a wetland 
jurisdictional determination by the U.S. Army Corps of 
Engineers (Corps) was not subject to judicial review. Hawkes 
Co. v. U.S. Army Corps of Eng’rs, No. 13-107 ADM/TNL, 
2013 WL 3974484 (D. Minn. Aug. 1, 2013), appeal docketed, 
No. 13-3067 (8th Cir. Sept. 19, 2013). In reaching this 
conclusion, the Hawkes court distinguished the decision of the 
U.S. Supreme Court in Sackett v. EPA, 132 S. Ct. 1367 (U.S. 
2012), on grounds that a jurisdictional determination does not 
impose obligations upon or change the rights of the applicant. 
See 2013 WL 3974484, at *7. 

Plaintiffs plan to mine peat on land in northwestern 
Minnesota. Plaintiffs acknowledged that the area includes a 
wetland; the question is whether it is a water of the United 
States and, therefore, subject to Corps jurisdiction. It took a 
year from December 2010, when plaintiffs applied for a permit, 
for the Corps to issue a preliminary jurisdictional determina-
tion. An administrative appeal on the jurisdictional determina-
tion followed, and it took the Corps another year to issue a 
revised approved jurisdictional determination. Id. at *1–2. 

According to the Corps, the revised approved jurisdictional 
determination constituted the final Corps determination of 
jurisdiction. Plaintiffs sought review in the federal district 
court, and the Corps moved to dismiss. In dismissing the 
action, the court in Hawkes found that the jurisdictional 
determination did not determine the plaintiffs’ rights or 
obligations and, therefore, was not reviewable under Bennett v. 
Spear, 520 U.S. 154, 177–78 (1997). 2013 WL 3974484, at *4. 

The Hawkes court reasoned that a jurisdictional 
determination itself does not require the plaintiffs to take any 
action. Parties have the option of seeking a permit for mining 
operations, but they are not required to do so. And, if they 
apply for and are denied a permit, they can challenge the 
Corps’ jurisdiction at that time. According to the plaintiffs’ 
counsel, the 2010 permit application is still pending before the 
Corps and has not yet been denied. The court’s basic point 
seems to be that there will be an avenue for review of 
jurisdiction if and when a permit is denied. 

In reaching this decision, the court in Hawkes followed 
Fairbanks North Star Borough v. U.S. Army Corps of Engi-
neers, 543 F.3d 586 (9th Cir. 2008), in which the Ninth Circuit 
held that a wetlands jurisdictional decision was not reviewable.  

The Hawkes court found that Fairbanks and the cases 
following it had not been overruled by Sackett. In Sackett, the 
Supreme Court found that an EPA wetland compliance order 
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that required the petitioners to restore a wetland on their 
property or face charges of up to $75,000 per day was reviewa-
ble. In Hawkes, the court reasoned that the jurisdictional 
determination was distinguished from a compliance order 
because it did not require plaintiffs to take any action or expose 
them to penalties for failure to do so. 2013 WL 3974484, at *7. 

Hawkes is now on appeal to the Eighth Circuit. The Eighth 
Circuit is not the only circuit court that will be considering the 
status of Fairbanks after Sackett and whether a jurisdictional 
determination is reviewable. The appeal of Belle Co. v. U.S. 
Army Corps of Engineers, No. 12-247-BAJ-SCR, 2013 WL 
773730 (M.D. La. Feb. 28, 2013), appeal docketed, No. 13-
30262 (5th Cir. Mar. 15, 2013), a case that also found that 
Fairbanks was still good law after Sackett, is currently pending 
in the Fifth Circuit. 

MONTANA 
(Holly Jo Franz and Ada Montague, Reporters) 

 
 
MONTANA SUPREME COURT UPHOLDS DNRC’S 
DETERMINATION OF NET DEPLETION 

In Bostwick Properties, Inc. v. Montana Department of 
Natural Resources & Conservation, 2013 MT 48, 369 Mont. 
150, 296 P.3d 1154, the Montana Supreme Court once again 
considered the permit application filed by Bostwick Properties, 
Inc. (Bostwick) for a subdivision well in the upper Gallatin 
River Basin. In 2009, the Montana Supreme Court ruled that 
even though the Montana Department of Natural Resources and 
Conservation (DNRC) failed to meet the statutory deadlines for 
processing the application, and the application was ruled 
correct and complete, Bostwick was required to prove by a 
preponderance of the evidence that all of the statutory criteria 
contained in Mont. Code Ann. § 85-2-311 were met before 
DNRC could issue a water use permit. See Bostwick Props., 
Inc. v. Mont. Dep’t of Natural Res. & Conservation, 2009 MT 
181, 351 Mont. 26, 208 P.3d 868.  

After the 2009 decision, the supreme court remanded to 
DNRC with instructions to allow Bostwick a hearing on its 
permit application. Upon remand, Bostwick moved to disqual-
ify DNRC as the hearing agency, but the request was denied. 
2013 MT 48, ¶ 10. After a hearing, DNRC determined the 
proposed water use would result in a net depletion of surface 
water, and Bostwick failed to demonstrate a lack of adverse 
effect. Id. ¶ 13. DNRC also determined that Bostwick’s 
proposed mitigation plan was inadequate because it only 
replaced depletions during the irrigation season. Id.  

Bostwick petitioned for review by the district court. “The 
district court agreed with DNRC that Bostwick had failed to 
demonstrate no net depletion and lack of adverse effect,” but 
ruled the mitigation proposal was adequate as a matter of law. 
Id. ¶ 14. Bostwick appealed the ruling regarding net depletion 
and lack of adverse effect, and DNRC appealed the ruling 
regarding the adequacy of the mitigation plan. Id.  

The supreme court began its opinion by reconfirming its 
earlier ruling that neither the settlement of all objections nor the 
filing of a correct and complete application requires DNRC to 

issue a permit to Bostwick. Id. ¶ 18. The court then turned to 
Bostwick’s new theories raised in support of its appeal. 

Bostwick advanced four theories regarding net depletion 
and adverse effect. First, Bostwick argued any determination of 
net depletion of surface water should credit Bostwick for its 
plan to pave roads and parking lots in its development and store 
the runoff in retention ponds that discharge into the ground 
water and eventually recharge the Gallatin River. Bostwick 
argued this recharge would add up to more than the 39 acre-
feet per year (afy) that Bostwick seeks in its water use permit. 
Id. ¶ 21.  

The court rejected this argument as counter to the plain 
language of Mont. Code Ann. § 85-2-361(1), which outlined 
the factors to consider in predicting net depletion to surface 
water. These factors included the actual amount diverted, the 
amount likely to be lost in conveyance, any return due to 
percolation, and any return flows. See 2013 MT 48, ¶ 22 
(effective October 1, 2013, Mont. Code Ann. § 85-2-361 was 
amended by 2013 Mont. Laws ch. 335, § 8 (H.B. 106)). The 
court concluded that the listed factors all relate to the water 
proposed for appropriation, and DNRC does not have to 
consider alternative sources when calculating net depletion. 
Id. ¶ 24. 

The court also ruled Bostwick’s argument conflicted with 
the statute as a whole. Id. ¶ 25. The statute labels alternative 
sources of water as mitigation water that can be used to offset 
adverse effects caused by net depletions to surface water. The 
court reasoned it would be contrary to the statutory scheme to 
require DNRC to consider alternative sources as part of its net 
depletion analysis. Id. The court also held that since Bostwick 
has no legal right to appropriate the runoff water, it cannot 
claim runoff in the net depletion calculations. Id. ¶ 26. 

Second, Bostwick argued there was no net depletion or 
adverse effect due to the attenuated hydrological connection 
between the ground water and the surface water source. 
Bostwick admitted the ground water would ultimately end up 
in the Gallatin River, but argued there was no way to determine 
at what point the river would begin to lose water due to the 
proposed appropriation. Id. ¶ 32. Bostwick argued this 
uncertainty confirmed there is no net depletion or adverse 
effect and pointed to a similar permit issued to the Yellowstone 
Club. Id. ¶ 33. The court rejected this argument, ruling DNRC 
was wrong to have issued a permit to the Yellowstone Club in 
the first place and this error did not require DNRC to commit 
further error by issuing a permit to Bostwick. Id. ¶ 35. The 
court also ruled Bostwick’s argument impermissibly shifted the 
burden of proof from the applicant. Id. ¶ 36. 

Bostwick’s third argument was that the de minimus 
amount of water that it would deplete from the Gallatin River 
could not adversely affect senior water right holders. Id. ¶ 37. 
The court ruled that the statutory language in Mont. Code Ann. 
§ 85-2-360(5), requiring DNRC to determine whether an 
adverse effect exists based on the amount, location, and 
duration of the depletion, does not create a de minimus 
exception. 2013 MT 48, ¶ 38. The court also noted that during 
the irrigation season water rights with priority dates later than 
1890 are shut off. As a result, no legally available water exists 
and any additional depletion adversely affects senior water 
rights. Id. ¶ 39.  
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For its fourth argument, Bostwick claimed senior users 
could force Bostwick to stop using water through the 
enforcement of priorities and thus prevent adverse effects. The 
court rejected this as a shifting of the burden of proof making it 
difficult, particularly in light of the attenuated hydrological 
connection, for senior appropriators to protect their rights. Id. 
¶ 40. 

The court next considered Bostwick’s mitigation plan to 
use a particular water right to provide mitigation water only 
during the irrigation season. In support of its plan, Bostwick 
argued the Montana Department of Fish, Wildlife, and Parks 
(FWP) was the only water user that could be adversely affected 
during the non-irrigation season and FWP had acknowledged it 
was not adversely affected by the irrigation season-only 
mitigation plan. Id. ¶ 44. Bostwick also argued the storage of 
the mitigation water in Canyon Ferry Dam would protect 
downstream users. Id. ¶ 46. The supreme court ruled that, in the 
unique circumstances presented with FWP acknowledging no 
adverse effect and Canyon Ferry Dam regulating the flow of 
downstream water, the proposed mitigation plan was adequate. 
Id. ¶ 47. The court also ruled that DNRC could require 
Bostwick to identify a specific water right to provide for the 
planned mitigation. Id. ¶ 50.  

As its final argument, Bostwick contended DNRC’s bias 
violated Bostwick’s due process rights. The court characterized 
DNRC’s bias as unlawful procedure, but determined there was 
no substantial prejudice since the district court independently 
reached the same conclusions as DNRC. Id. ¶ 53. 

 
CLARIFICATION OF EVIDENCE STANDARDS FOR MONTANA 
WATER COURT 

Weinheimer Ranch, Inc. v. Pospisil, 2013 MT 87, 369 
Mont. 419, 299 P.3d 327, is an appeal from a water court 
decision. Weinheimer Ranch, Inc. (Weinheimer) filed a state-
ment of claim based upon a 1971 notice of appropriation 
alleging water was appropriated in 1900 from an unnamed 
water source. The notice stated the diversion was in Section 4, 
T14N, R16E. 2013 MT 87, ¶ 6. Weinheimer filed a statement 
of claim based upon this notice and, in 1984, the water court 
issued a temporary preliminary decree granting Weinheimer a 
1900 water right. No one objected to this right in the temporary 
preliminary decree. Id. ¶ 7. 

In 2002, Weinheimer filed a motion to amend the priority 
date to 1882. The motion was based upon an 1896 notice of 
appropriation claiming water was appropriated from Section 9 
in 1882. Weinheimer alleged this notice was for the same water 
right as the 1971 notice and that the reference to Section 9 was 
an error. Based on a variety of evidence, which is outlined in 
the opinion, the Water Master deemed it impossible to change 
“such a material component of that notice some one hundred 
years after the fact” and denied the motion to amend. Id. ¶ 17. 
The water court adopted the majority of the Water Master’s 
findings and conclusions and adopted the recommendation to 
deny the motion. Id. ¶ 18.  

Weinheimer appealed and argued the facts in the record 
required an inference that the 1896 notice of appropriation 
mistakenly listed Section 9 instead of Section 4. While not 
particularly substantive, the supreme court’s opinion provides a 
review of the evidentiary standards applying to the Water 
Court.  

The court confirmed that a properly filed statement of 
claim is prima facie proof of its contents. Id. ¶ 21. This 
presumption may be rebutted through “other evidence that 
proves by a preponderance of the evidence that the elements of 
the claim ‘do not accurately reflect the beneficial use of the 
water right as it existed prior to July 1, 1973.’ ” Id. (quoting 
Water Right Adjudication Rule 19). The court also notes that 
“the preponderance of the evidence standard applies to ‘every 
assertion that a claim is incorrect including for claimants 
objecting to their own claims.’ ” Id. (quoting Water Right 
Adjudication Rule 19).  

The court recognized that the Water Master, as the trier of 
fact, possessed the authority to make the requested inference. 
Id. ¶ 24. The court then applied the standard three-prong test to 
see if “(1) substantial evidence supports the findings of fact; (2) 
the fact finder misapprehended the effect of the evidence; and 
(3) a review of the record leaves the Court with the definite and 
firm conviction that a mistake has been committed.” Id. ¶ 27. 
Applying this standard, the reviewing court upheld the Water 
Court’s denial of the motion to amend. 
 
DISTRICT COURT APPROVAL OF AGREEMENTS BETWEEN 
IRRIGATION DISTRICT AND THE UNITED STATES IS ONLY 
REQUIRED WHEN THE DISTRICT INCURS INDEBTEDNESS 

In Western Montana Water Users Ass’n v. Mission 
Irrigation District, 2013 MT 92, 369 Mont. 457, 299 P.3d 346, 
the Montana Supreme Court clarified when an agreement 
between an irrigation district and the United States must be 
approved by the district court. 

As a corollary to the negotiation of the proposed water 
right compact with the Confederated Salish and Kootenai 
Tribes (Tribes), the United States and the Flathead Joint Board 
of Control (FJBC) negotiated a water use agreement addressing 
the Flathead Indian Irrigation Project. The irrigation project 
provides water to tribal and non-tribal members on the 
reservation, and both the United States and the FJBC have filed 
statements of claim for this water. 2013 MT 92, ¶ 7. One of the 
purposes of the water use agreement is to settle the rights of 
irrigators served by the irrigation project to receive irrigation 
water.  

The Western Montana Water Users Association, LLC filed 
and was granted a writ of mandate against FJBC requiring the 
water use agreement to be submitted to a vote of the irrigators 
and approved by the district court. The writ of mandate was 
based on Mont. Code Ann. §§ 85-7-1956, -1957. 2013 MT 92, 
¶ 11. FJBC appealed. 

Mont. Code Ann. § 85-7-1956 outlines the need for an 
irrigation district to obtain a majority vote or a signed petition 
before it enters into a contract with the United States. Mont. 
Code Ann. § 85-7-1957 requires district court approval of an 
irrigation district’s contract with the United States. FJBC 
argued these statutes only apply to contracts with the United 
States for a loan of money. The parties agree the water use 
agreement does not include a loan. 2013 MT 92, ¶ 31. 

Both statutes were passed in 1931 as part of a larger 
legislative act. Based upon a review of the other sections in the 
1931 legislation, the supreme court confirmed that “the entire 
act details an irrigation district’s authority to contract with the 
United States for a loan of money.” Id. ¶ 34. Because the water 
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use agreement does not include a loan of money, the supreme 
court held the statutes do not apply and the writ of mandate was 
improperly granted. Id. ¶ 44.  

 
MONTANA’S 2013 LEGISLATIVE SESSION 
House Bill 37—Allowing the Temporary Leasing of Water 
Rights  

The new law facilitates the temporary leasing of water by 
reducing the permitting requirements typically associated with 
a water lease. See 2013 Mont. Laws ch. 236. Montana’s rules 
for change applications, Mont. Code Ann. §§ 85-2-402, -407, 
including those for instream flows, id. §§ 85-2-408, -436, do 
not apply in the case of a temporary water lease. Certain 
restrictions on the temporary lease of water do apply, however. 
The leased water must have been used within the last five 
years, can only be leased during the period of diversion, and 
cannot exceed the total consumptive use of the appropriation 
right. A leased irrigation right cannot exceed one acre-foot per 
acre irrigated in consumptive volume. No temporary lease can 
exceed 180 afy and the point of diversion cannot be changed. 
Other appropriation rights may not be used on the place of use 
associated with a leased right during the time of the lease. In 
addition, the lease may only be used two years out of ten. 
Furthermore, storage cannot be added to the leased 
appropriation right either at the point of diversion or the place 
of use. If leased water is to be transported out of Montana, the 
provisions of id. § 85-2-402(6)(a)–(c) apply. Finally, the 
DNRC must approve a measuring device for the leased water 
and require the filing of annual measurement reports. The 
DNRC must also receive and approve an application, which 
includes a description of how existing use of rights will cease 
at the place of use during the lease, and the number and 
location of acres to be removed from irrigation. 
House Bill 106—General Revision of Water Use Laws  

The changes to the existing law focus mainly on reducing 
confusion regarding permit and change applications and on 
streamlining the requirements for ground water permits in 
closed basins, but also clean up areas of redundancy and 
confusion in general. See 2013 Mont. Laws. ch. 335. 

• Mont. Code Ann. § 85-2-314, which deals with the 
revocation or modification of a permit or change in 
appropriation right, now allows a holder to petition the 
DNRC to modify or remove conditions of approval or 
reduce the amount of the permit/change appropriation. 
The petition must be submitted in the usual way, only 
now the DNRC can waive the notice requirement if it 
finds there is no adverse effect. If the DNRC makes a 
preliminary determination of no adverse effect and 
waives the notice requirements, this is then considered 
a final decision. However, if the DNRC makes a 
preliminary determination of adverse effect and denies 
the petition, this is also a final decision.  

• Mont. Code Ann. § 85-2-360, which deals with 
ground water in closed basins, now better describes 
what data the DNRC requires in order to make a 
determination regarding any net depletion to surface 
water. This is a change from the previous method 
where the applicant was required to make a showing 
of no net depletion through the hydrologic assessment 

they themselves provided, albeit prepared by a 
qualified expert. Now it will be the DNRC that 
determines whether there is a net depletion, based on 
whether the rate, location, and timing of the net 
depletion causes an adverse effect relative to the 
historic beneficial use of the appropriation right that 
may be adversely affected. The applicant does still 
have the burden of proving by a preponderance of the 
evidence that the adverse effect will be offset by 
aquifer recharge or a mitigation plan, as set forth in id. 
§ 85-2-362. 

• Mont. Code Ann. § 85-2-361 defines what data must 
be in a hydrogeologic report, formerly called a 
“hydrogeologic assessment.” The new law more 
clearly establishes the information needed by DNRC 
to make a determination about net depletion of surface 
water or impacts to water quality. In addition, changes 
to id. § 85-2-362 clarify what aquifer recharge 
mitigation in closed basins looks like. 

• Mont. Code Ann. § 85-2-369 clarifies that a permit is 
not required for testing as it is not a beneficial use. 

• Mont. Code Ann. § 85-2-363 was repealed. This law 
previously described the process for combining deci-
sions on ground water permit applications in closed 
basins. 

Senate Bill 346—Revisions to Existing Exempt Well Laws  
The changes to the law center on stream depletion zones. 

See 2013 Mont. Laws ch. 421. A stream depletion zone is 
defined as an area where ground water withdrawals cause the 
surface water to be depleted at a rate equal to at least 30% of 
the ground water withdrawn within 30 days after the first day a 
well/developed spring is pumping at a rate of 35 gallons per 
minute (gpm), based on hydrogeologic modeling. DNRC may 
adopt a stream depletion zone by rule in response to a petition 
filed by a municipality, county, conservation district, local 
water quality district, or by owners of at least 15% of the flow 
rate of surface water rights located in the area estimated to be 
affected. Exempt wells may still be drilled in a stream 
depletion zone, but they are limited to 20 gpm or less up to 2 
afy. Outside of a stream depletion zone, exempt wells may be 
35 gpm up to 10 afy. The act finds the establishment of a 
stream depletion zone provides a conclusive, scientific basis for 
determining where ground water rights that are exempt from 
permitting are affecting senior surface water rights and allows 
for enforcement of the senior rights.  
Senate Bill 335—Removal of a Natural Obstruction That 
Impairs a Water Right  

This law is a common-sense solution to the situation where 
a water right holder cannot access his water due to a natural 
obstruction in the stream on another person’s land. See 2013 
Mont. Laws ch. 408. Often the resolution of such a situation is 
hampered by competing uses of property by two landowners. 
The new law allows a water right owner to seek written consent 
for the removal of the obstruction. If consent is not given, the 
water right owner can seek a declaration from the district court 
that the removal of the natural obstruction will not harm the 
landowner and is necessary for the use of water the water right 
holder is legally entitled to. 
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Senate Bill 355—Water Court Review of Exempt Claims  
This law establishes a process for adjudicating certain 

claims for pre-July 1, 1973, water use that were exempt from 
the 1982 filing deadline for the adjudication. See 2013 Mont. 
Laws ch. 323. These claims include stock drinking directly 
from the source and stock and domestic use of ground water. 
The owners of such claims can decide whether or to file a claim 
for these rights in the adjudication. If no claim is filed, the right 
is still valid but will be subordinate to all other valid water right 
claims in the basin, including new permits. A claimant may file 
a statement of claim and petition to the water court for 
adjudication of the claim no later than 90 days prior to the 
issuance of a final decree or upon the reopening of a final 
decree. The claimant must pay a filing fee and provide and pay 
for notice. As with other claims in the adjudication, the 
statement of claim is prima facie proof of its content, and the 
claim is subject to examination by the DNRC. 
Senate Bill 88—Upper Missouri River Breaks National 
Monument Compact  

The legislature ratified the water right compact entered 
into by the State of Montana and the United States for the 
Upper Missouri River Breaks National Monument (Monu-
ment), administered by the Bureau of Land Management 
(BLM). See 2013 Mont. Laws ch. 224. The compact settles the 
water right claims for the national monument. The monument 
falls within two of the watershed basins that the Montana 
Water Court is in the process of adjudicating; the Arrow Creek 
Basin and the Judith River Basin. Creative approaches to water 
management are included in the compact, including propor-
tionally enforceable stream flows and ramped diversions. In 
addition, during times of shortage when there is not enough 
water to satisfy the Monument’s reserved water right, certain 
water rights will not be subject to call. These rights include 
ground water uses, non-consumptive uses located upstream of 
the Monument, and stock water impoundments of less than 15 
acre-feet capacity that appropriate less than 30 afy. 

Due to the unique geography of the Monument and the 
need to measure flows for the reserved water right (5 cubic feet 
per second (cfs) instream flow) at a point upstream of the 
confluence of Arrow Creek and Flat Creek, the compact 
provides for a proportionally enforceable stream flow. The 
enforcement level of the flow rate will be adjusted to an 
amount proportional to the 5 cfs allocated to the United States. 
The proportionally enforceable stream flow will be determined 
jointly by the BLM and Montana, via the DNRC, after the 
parties have provided notice to water users affected in the 
basin, held a public meeting to explain the proposed revision, 
and allowed a reasonable amount of time for public comment. 
Any revision of the designated enforcement point and 
implementation of a proportionally enforceable stream flow 
will be based on stream flow monitoring considerations and 
will always be limited to 5 cfs instream flow right in Arrow 
Creek. 

The compact also applies new standards to new ap-
propriations that directly divert from the Judith River or Arrow 
Creek and have a diversion capacity greater than 20 cfs. These 
diversions are required to be implemented incrementally with 
an increase of no more than 20 cfs in any 24-hour period. Any 
new permits issued after the compact’s effective date that 
divert directly from either the Judith River or Arrow Creek that 

have a diversion capacity greater than 20 cfs must be operated 
under a ramped diversion. 
Senate Bill 278—Charles M. Russell National Wildlife 
Refuge Compact 

The water compact for the Charles M. Russell National 
Wildlife Refuge (Refuge), administered by the U.S. Fish and 
Wildlife Service, was entered into by the State of Montana and 
the United States and settled all claims to federally reserved 
water rights for the Refuge. See 2013 Mont. Laws ch. 227. The 
Refuge has its own set of unique provisions, though none as 
experimental as those set forth in the Monument compact. The 
priority date for the Refuge is December 11, 1936. All state-
recognized water rights more senior will trump the Refuge’s 
federally reserved water right as a result. Certain instream 
water rights were quantified for a restricted area on approx-
imately 68 creeks, each with either 1.0 or 0.5 cfs instream flow 
reserved. The compact allocates 70 cfs of the Musselshell River 
to the Refuge. In addition, no new on-stream impoundments 
are allowed within the restricted reaches, of which there are 
approximately 162. Certain uses, however, are exempted from 
curtailment by the United States’ exercise of the Refuge’s 
reserved right during times of shortage. For example, non-
consumptive uses upstream of the 68 creeks listed, ground 
water uses pumping less than 35 gpm or 10 afy, and stock 
water using less than 15 acre-feet of capacity and less than 
30 afy. 

NEBRASKA 
(Sandra B. Zellmer and Anthony Schutz, Reporters) 

 
 
NEBRASKA ONCE AGAIN ADDRESSES FORFEITURE AND 
ABANDONMENT ON THE NIOBRARA 

The fight over Niobrara River water has returned to the 
Nebraska Supreme Court for the third time in the past five 
years. The litigation began in 2007, shortly after the Nebraska 
Department of Natural Resources (DNR) issued closing notices 
on the Niobrara as the result of a call placed by a senior 
rightholder, the Nebraska Public Power District (NPPD), to 
protect rights with priority dates ranging from 1896 to 1942. In 
the years following the perfection of the NPPD permits, the 
DNR had issued around 400 upstream appropriations, all of 
which were subject to the call. 

Prior to the 2007 irrigation season, there had not been a 
call on the river for over 50 years. One aspect of the litigation 
involved the junior irrigators’ challenge to the call through an 
administrative proceeding before the DNR, where they claimed 
that NPPD had lost all or a part of its water right through 
forfeiture or abandonment. When the DNR refused to hear their 
nonuse theories, they appealed to the Nebraska Supreme Court, 
which found that the issues were properly before the DNR, and 
remanded the case for further proceedings. See In re 2007 
Administration of Appropriations of the Waters of the Niobrara 
River, 820 N.W.2d 44 (Neb. 2012); see also Vol. XLV, No. 2 
(2012) of this Newsletter. 

In a July 2013 order, the DNR determined that there had 
been no abandonment or forfeiture of NPPD’s water rights. In 
re 2007 Administration of the Waters of the Niobrara River, 
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No. 001-07CC (Water Div. 2-C July 31, 2013) (Final Order), 
http://dnr.ne.gov/legal/SurfaceWater/Orders/pdf_files/2013073
1_FINAL_ORDER.pdf. NPPD established that it had used 
water to spin turbines at its Spencer hydroelectric dam daily 
since 1927, except when the facility was damaged or shut down 
for maintenance, and that, on occasion, NPPD’s use had 
required the full amount of the flow available. In addition, 
NPPD spent over $1.2 million to maintain and upgrade the dam 
since 1996. The DNR specifically found that the NPPD’s 
failure to seek a call or to object to applications by new users 
obtaining junior water rights to Niobrara River water did not 
constitute an abandonment of its rights. Id. at 8–9, 11–12. It 
also concluded that the failure to place a call on the river was 
not grounds for statutory forfeiture under Neb. Rev. Stat. § 46-
229. Final Order, at 14–15. 

The Nebraska Supreme Court has accepted an appeal by 
the junior irrigators challenging the DNR’s order. See David 
Hendee, “Niobrara irrigators, NPPD in state’s high court for 
third time,” Omaha World-Herald, Aug. 25, 2013. 

NEVADA 
(John R. Zimmerman, Reporter) 

 
 
NINTH CIRCUIT HOLDS THAT DIVERTING WATER TO GROW 
PLANTS FOR WATERFOWL HABITAT IS NOT IRRIGATION 
UNDER THE ALPINE DECREE 

In Pyramid Lake Paiute Tribe of Indians v. Nevada, 
Department of Wildlife, 724 F.3d 1181 (9th Cir. 2013), the U.S. 
Court of Appeals for the Ninth Circuit held that diverting 
Carson River water to wetlands to develop waterfowl habitat is 
not an irrigation use within the meaning of the Alpine Decree, a 
federal court decree that governs certain Carson River water 
rights. See United States v. Alpine Land & Reservoir Co., 503 
F. Supp. 877 (D. Nev. 1980). Accordingly, the court concluded 
that the State Engineer violated the decree by approving 
applications to change as being only a change of the place, but 
not the manner, of use of existing Carson River irrigation water 
rights to the wetlands. 724 F.3d at 1191. The court’s decision is 
significant because changes to the manner of use of irrigation 
water rights under the Alpine Decree are limited to the 
consumptive use of the existing water right. 

The Carson River flows from the eastern slope of the 
Sierra Nevada mountains in Alpine County, California through 
the Carson River Basin and sinks into the Carson Desert in 
Churchill County, Nevada. Id. at 1183. The Carson and 
Truckee Rivers form the backbone of the Newlands Project, a 
reclamation project that facilitates the large-scale diversion of 
water for agricultural use. Id. at 1184. The Newlands Project 
divides lands within its territory into two divisions (Carson 
Division and Truckee Division) and a portion of the Truckee 
River is diverted to provide water to irrigators in the Carson 
Division. Id. Because the Pyramid Lake Paiute Tribe (Tribe) 
has Truckee River water rights and a portion of that river is 
diverted to provide water for Carson Division irrigators, the 
Tribe has sought and obtained judicial declarations requiring 
Carson River water to be used in the Carson Division first, if 
possible. Id. Accordingly, although the Tribe does not own any 

Carson River water rights, it asserts an interest in how those 
water rights are used because it could affect the quantity of 
Truckee River water that flows to the Tribe’s “aboriginal 
home,” Pyramid Lake. Id. at 1183. 

In this case, the Nevada Department of Wildlife and 
Nevada Waterfowl Association (collectively, Applicants) sought 
to change the place of use of their existing Carson River 
irrigation water rights to Carson Lake to support the growth of 
plants for waterfowl in wetlands that, prior to the Newlands 
Project, encompassed about 150,000 acres. Id. at 1186. As a 
result of Newlands Project diversions, the wetlands and 
marshes largely dried up. Id. The Applicants asserted that they 
were entitled to change the full portion of their existing water 
rights (not merely the amount consumptively used) because 
their proposed use qualified as irrigation. Id. Evidence showed 
that the water is managed in the wetlands by water conveyance 
structures and drains to grow and maximize vegetation for 
wildlife use. See Nev. State Eng’r Ruling No. 5759, at 8 
(Aug. 14, 2007). The State Engineer agreed and concluded that 
the use of water to provide food and habitat for migratory 
wildlife can be described as irrigation because it involves the 
application of water to land in an effort to produce a product. 
Id. The Tribe asserted that, because bird watching and hunting 
take place in the wetlands, the use of water should be 
considered wildlife use as distinct from irrigation use. The 
State Engineer rejected that assertion and concluded that bird 
watching and hunting are incidental to the actual use of water. 
Id. at 9. The U.S. District Court for the District of Nevada, the 
same court that issued the Alpine Decree, disagreed and 
reversed the State Engineer’s decision. See Pyramid Lake, 724 
F.3d at 1187 (citing United States v. Alpine Land & Reservoir 
Co., 788 F. Supp. 2d 1209, 1219 (D. Nev. 2011)). 

On appeal, the Ninth Circuit relied on the language and 
history of the Alpine Decree and concluded that the decree 
expressed a “singular concern” to provide water for agriculture. 
Id. at 1189. Although the decree does not define irrigation use, 
the court noted that it repeatedly links irrigation to the produc-
tion of crops on farmlands. Id. The court also concluded that 
nothing in the decree suggests that irrigation meant anything 
other than, “the application of water to cultivate crops for 
human or livestock consumption.” Id. Additionally, the court 
found persuasive that Nevada law, which governs the decree, 
defines wildlife use as a distinct use of water that expressly 
includes the watering of wildlife and the establishment and 
maintenance of wetlands. Id. at 1190. 

NORTH DAKOTA 
(Jennifer L. Verleger, Reporter) 

 
 
SUPREME COURT TO ADDRESS NAVIGABLE WATERS, 
SHORES, AND TITLE TO MINERALS 

Two recent cases addressed the rules for determining title 
to the minerals underlying the “shore zones” of the navigable 
waterways in the state of North Dakota (the shore zone is the 
area between the ordinary high watermark and the low 
watermark). See Reep v. State, No. 53-2012-CV-00213 (N.D. 
Dist. Ct. 2013); Brigham Oil & Gas, L.P. v. Bd. of Univ. & 
Sch. Lands, No. 53-2011-CV-00495 (N.D. Dist. Ct. 2013). 

http://dnr.ne.gov/legal/SurfaceWater/Orders/pdf_files/20130731_FINAL_ORDER.pdf
http://dnr.ne.gov/legal/SurfaceWater/Orders/pdf_files/20130731_FINAL_ORDER.pdf
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These cases are currently consolidated and pending appeal at 
the North Dakota Supreme Court regarding the statutory 
interpretation of N.D. Cent. Code § 47-01-15, which reads in 
part: “Except when the grant under which the land is held 
indicates a different intent, the owner of the upland, when it 
borders on a navigable lake or stream, takes to the edge of the 
lake or stream at low watermark.” See Reep v. State, Nos. 
20130110, 20130111 (N.D. filed Apr. 15, 2013). 

The plaintiffs, the riparian owners, assert that “takes” 
means “owns” and that this statute conveys fee title to riparian 
landowners down to the low watermark. The State argues that 
although riparian landowners have some interest in the shore 
zone (including a right of access), the State owns up to the 
ordinary high watermark and that section 47-01-15 is a “rule of 
construction, and not a rule of property.” Sprynczynatyk v. 
Mills, 523 N.W.2d 537, 539 (N.D. 1994). This means that 
rather than the statute conveying any ownership interest, 
instead it should be used for the interpretation of deeds. For 
example, unless a riparian landowner’s deed specifically 
reserves the right of river access to the grantor, section 47-01-
15 codifies the assumption that the river access rights were 
transferred to the grantee. 

While the eventual outcome of this case will determine 
ownership of significant mineral interests in the Bakken oil 
play, several water-related legal rulings will need to be made in 
the process. Key questions the court will likely need to address 
include: (1) the correlative rights of riparian owners and the 
State in the shore zone, which will implicate the nature of the 
public trust doctrine in the shore zone; (2) the factual criteria 
that must be considered when determining the boundary of the 
ordinary high watermark (or low watermark should the 
plaintiffs prevail on the section 47-01-15 issue); and (3) how 
the state/riparian boundary should be determined in the 
transition area—which is much like a delta—where the free-
flowing river meets the federally managed reservoir and 
significantly fluctuating reservoir levels can dramatically and 
continuously change the area’s surface features.  

The State of North Dakota prevailed on a partial motion for 
summary judgment regarding the statutory interpretation at the 
district court level. Oral arguments at the supreme court occurred 
on September 3, 2013. Briefs and an audio recording of the 
arguments can be found at http://www.ndcourts.gov/Calendar/. 
 

OREGON 
(Jennie L. Bricker and Kirk B. Maag, Reporters) 

 
 
2013 IN REVIEW: WATER-RELATED BILLS IN THE OREGON 
LEGISLATURE 

The Oregon legislature addressed multiple water rights-
related bills in 2013. This report summarizes two of the bills 
that were enacted during the legislative session and comments 
briefly on three of the proposed bills that were not enacted. 
Successful Bills 

Senate Bill 200. Parcels of property covered by a single 
water use permit do not always remain under a single 
ownership. It is not unusual to have one or more permit holders 
ready to certificate or “prove up” on their portion of a water 

right, while the others are not yet ready or willing. However, 
investors, banks, and other financial institutions often favor 
certificated water rights over permits when making investment 
and financing decisions, which creates an incentive for permit 
holders to perfect their rights. With the exception of municipal 
water rights, Oregon law did not provide for partial (i.e., 
incremental) perfection of permits. Senate Bill 200 allows a 
permit holder to assign all or part of a permit to a new holder 
and allows the Oregon Water Resources Department (OWRD) 
to issue a replacement permit that reflects the assignment. See 
2013 Or. Laws ch. 166. The holder of the new permit can 
certificate the replacement permit even if other holders of the 
original permit are not yet ready or willing to certificate their 
portions of the original permit. Senate Bill 200 is limited to 
permits issued for the following uses: irrigation, nursery, 
temperature control, stock watering, and agriculture. The 
holder cannot assign the permit if OWRD determines the 
assignment would result in enlargement or injury. The re-
placement permit must have the same conditions as the original 
permit. 

Senate Bill 199. Senate Bill 199 extended the sunset for the 
split season leasing program. See 2013 Or. Laws ch. 165. The 
program allows a water right holder to put water to 
consumptive use (e.g., irrigation) for a portion of the year and 
lease the unused portion for the remainder of the year, provided 
the uses are not concurrent. The program has been in place 
since 2001, with a sunset provision. Senate Bill 199 codified 
OWRD rules related to the program and extended the program 
sunset to January 2, 2024. 
Unsuccessful Bills 

Senate Bill 217. Senate Bill 217, 77th Leg., Reg. Sess. (Or. 
2013), was sponsored by OWRD and would have imposed 
an annual “management fee” of $100 on each water right, 
including water use permits and water right certificates. The fee 
would have been capped at $1,000 per water right holder. This 
would have been a significant change from the status quo under 
which OWRD assesses fees in connection with applications for 
new water rights and changes to water rights but does not 
assess any fee in connection with the continued existence of a 
water right. The bill remained in committee when the 
legislature adjourned. 

Senate Bill 425. Senate Bill 425, 77th Leg., Reg. Sess. (Or. 
2013), which was promoted by WaterWatch of Oregon, would 
have prohibited transfers that resulted in loss of instream 
habitat for native fish or wildlife in stream reaches not 
protected by an instream water right. Rather than deny the 
transfer, the Oregon Water Resources Commission could 
condition the transfer to avoid the loss or condition the transfer 
in a manner recommended by the Oregon Department of Fish 
and Wildlife. Generally, a transfer application is required to 
change the place of use, point of diversion, or type of use 
authorized in a water right certificate. Senate Bill 425 would 
have extended the process to temporary transfers and district 
temporary transfers. The bill remained in committee when the 
legislature adjourned. 

House Bill 2257. The Oregon Department of Justice has 
taken the position that OWRD lacks statutory authority to 
change the name on a water right certificate. House Bill 2257, 
77th Leg., Reg. Sess. (Or. 2013), which was sponsored by 
OWRD, would have authorized OWRD to amend water right 
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certificates to change the name and/or address on a water right 
certificate at the request of the holder of the certificate. The bill 
remained in committee when the legislature adjourned. 

 
KLAMATH BASIN GENERAL STREAM ADJUDICATION UPDATE 
Status of Stay Petitions 

The previous Oregon report provided an update on the 
status of the Klamath Basin General Stream Adjudication as of 
June 1, 2013. See Vol. XLVI, No. 2 (2013) of this Newsletter; 
see also http://courts.oregon.gov/Klamath/pages/water.aspx. At 
that time, four petitions to stay the enforcement of OWRD’s 
Finding of Fact and Order of Determination (Determination) 
had been filed with the Klamath County Circuit Court. On 
June 14, 2013, the court denied an emergency motion for a 
temporary stay that would have prevented OWRD from 
enforcing the Determination until the court ruled on the four 
stay petitions. See “Judge denies requests to stop water 
adjudication enforcement,” Herald and News, June 14, 2013. 

The court filed an order related to the stay petitions 
on September 3, 2013. See In re Waters of the Klamath 
River Basin, Nos. WS1300001, WS1300002, WS1300003, 
WS1300004 (Klamath Cnty. Cir. Ct. Sept. 3, 2013). In two of 
the stay petitions, upstream farmers and ranchers sought a stay 
that would have applied to certain claims made by downstream 
farmers, ranchers, and the Klamath Tribe. Only the petitioners 
would have been allowed to use water made available as a 
result of the stay. The court denied these two stay petitions 
because, according to the court, the effect of the proposed stays 
would have been “to give the petitioners alone the benefit of 
the water right that was stayed. That violates the prior 
appropriation doctrine because those with more senior 
and better rights would not get any part of the water as 
they should.” Decision Letter at 3, In re Waters of the 
Klamath River Basin (Klamath Cnty. Cir. Ct. July 15, 2013) 
(incorporated into Sept. 3, 2013, order). 

The order addressed a second issue relevant to all four stay 
petitions. Oregon’s statutes require that a party seeking a stay 
of an adjudicator’s order file  

a bond or an irrevocable letter of credit issued by an 
insured institution as defined in ORS 706.008 in the 
circuit court wherein the determination is pending, in 
such amount as the judge may prescribe, conditioned 
that the party will pay all damages that may accrue by 
reason of the determination not being enforced.  

Or. Rev. Stat. § 539.180 (emphasis added). The stay petitioners 
deposited cash in lieu of a bond or irrevocable letter of credit. 
The stay petitioners requested the court to limit their potential 
liability to the amount of the cash bond. The court disagreed 
and concluded that “the obligation to pay damages is in 
addition to the bond and the amount of the bond is not a limit 
or cap to that promise . . . .” Decision Letter, supra, at 4. The 
court noted that the Oregon legislature, on three separate 
occasions, rejected proposed amendments that would have 
created such a cap. The court summarized its conclusion as 
follows: “The effect of this law is straight forward: If a water 
user is wrongfully harmed because of a stay, they should get 
paid for their entire loss.” Id. 

In an opinion letter dated September 4, 2013, the court 
addressed an issue that was relevant to the remaining two stay 

petitions: Whether a court must issue a stay if a party files an 
appropriate bond. The court concluded that a court can exercise 
its discretion in determining whether a stay is appropriate and 
that a court should rely on Or. R. Civ. P. 81–83 to determine 
whether a stay should issue. See Opinion Letter, In re Waters of 
the Klamath River Basin (Klamath Cnty. Cir. Ct. Sept. 4, 
2013). 

At the time of this report, the court had not entered an 
order resolving the two remaining petitions for a stay. 
Case Management Order 

The court issued a case management order (the third such 
order) on September 27, 2013. See Case Management Order 
#3, In re Waters of the Klamath River Basin (Klamath Cnty. 
Cir. Ct. Sept. 27, 2013). The order established a process for 
correcting typographical and clerical errors contained in the 
Determination. Many parties to the Klamath Adjudication 
supported the establishment of such a process because it 
may allow some parties to avoid filing exceptions to the 
Determination or limit the number of issues that will be raised 
in each set of exceptions. The deadline for requesting the 
correction of typographical and clerical errors is November 30, 
2013. 

The order also created a case management committee 
comprised of six attorneys representing parties to the Klamath 
Adjudication. The committee will meet at its discretion and 
submit proposed case management orders to the court. The 
court will provide all parties with the opportunity to comment 
on proposed case management orders. The court may enter the 
proposed orders in whole, in part, or as modified by the court. 

UTAH 
(Jonathan R. Schutz, Reporter) 

 
 
UTAH SUPREME COURT REAFFIRMS PARTIAL FORFEITURE 

In Delta Canal Co. v. Frank Vincent Family Ranch, LC, 
2013 UT 54, 2013 WL 4399038, the Utah Supreme Court 
reaffirmed that partial forfeiture of water rights has always 
been a part of Utah water law and inherent in the law of 
beneficial use. 

Plaintiffs were a group of irrigation companies (collec-
tively, DMADC). Frank Vincent Family Ranch, LC (Vincent) 
purchased a farm and water rights in 1998, irrigated crops, and 
operated a commercial bird-hunting operation. DMADC filed 
its complaint in 2008, alleging that the previous water right 
owner only irrigated 830 of 1,051.5 permitted acres from 1988 
to 1998 and Vincent irrigated less than 900 of the 1,051.5 per-
mitted acres after 1998. Vincent argued that it had not irrigated 
all 1,051 acres because its diversion right was reduced in times 
of water shortages and that it could not take water for use on 
frozen lands in March and April. 2013 UT 54, ¶¶ 5–7. 

“The district court held that Utah law did not provide for 
partial forfeiture . . . before 2002, and that Vincent was 
protected from partial forfeiture . . . after 2002 by an exception 
in Utah Code section 73-1-4(3)(f)(i),” protecting a water right 
from forfeiture when the water source does not yield sufficient 
water to satisfy the water right. 2013 UT 54, ¶ 9 (the provisions 
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in Utah Code Ann. § 73-1-4(3)(f)(i) were later moved to id. 
§ 73-1-4(2)(e)(iii)). The court granted defendant’s motion for 
summary judgment. The Utah Supreme Court reversed, con-
cluding that the pre-2002 forfeiture statute “unambiguously” 
permitted partial forfeiture; that the exception in Utah Code 
Ann. § 73-1-4(3)(f)(i) is a physical-causes exception only; and 
that abandonment is a common-law, not statutory, cause of 
action.  

The court determined that  
the only plausible reading of the Forfeiture Statute, 
when viewed in conjunction with the Beneficial Use 
Statute, is that a water right may be forfeited either in 
whole or in part. Under pre-2002 versions of the 
Forfeiture Statute, a water right has been partially 
forfeited if, during the statutory period, the ap-
propriator “failed to use material amounts of available 
water” without securing an extension of time from the 
state engineer.  

2013 UT 54, ¶ 28 (quoting Rocky Ford Irrigation Co. v. Kents 
Lake Reservoir Co., 135 P.2d 108, 112 (Utah 1943)). 

The supreme court rejected the district court’s inter-
pretation of the exception in section 73-1-4(3)(f)(i) to mean 
that no forfeiture of any amount can occur when the source 
failed to fully satisfy a party’s water right. The court 
interpreted the exemption to be a codification of the physical 
causes exemption, which protects water users “insofar as they 
beneficially use material amounts of available water.” 2013 UT 
54, ¶ 32. The court clarified that a party may forfeit water even 
during a shortage if it fails to beneficially use material amounts 
of the available water. Id. The court outlined a method for 
measuring the amount of a forfeited right. See id. ¶¶ 39–41. 
DMADC disagreed with the court’s finding on this matter and 
filed a petition for rehearing. This petition is pending.  

In addition to addressing forfeiture, the supreme court 
clarified that abandonment was a common-law cause of action, 
not a statutory claim, as the district court treated it. 
Abandonment has an intent requirement but no time element. 
Id. ¶¶ 33–35. Partial abandonment is available. To prevail, a 
party must show that a water user intentionally relinquished a 
portion of its water right. Id. ¶ 35. 

Editor’s Note: The reporter’s firm represented one of the 
parties in Delta. 

 

WASHINGTON 
(Amy K. Kelley, Reporter) 

 
 
STATE SUPREME COURT UPHOLDS BROAD REGULATORY 
AUTHORITY OVER NON-POINT SOURCE POLLUTION FROM 
CATTLE OPERATIONS 

In 2009, the Washington State Department of Ecology 
(DOE) issued an administrative order against Joseph Lemire, 
who has a small cattle operation on property with a stream 
running through it. The order followed four inspections over 
the preceding six years, and “prescribed a number of corrective 
actions . . . , including constructing livestock fencing and off-
stream water facilities . . . .” Lemire v. State Dep’t of Ecology, 
309 P.3d 395, 397 (Wash. 2013). DOE’s order had been upheld 

by the Pollution Control Hearing Board, but struck down in a 
summary judgment order on appeal to the Columbia County 
Superior Court. The superior court found that the record did not 
contain substantial evidence to support the order, that DOE 
lacked the authority to issue the order, and that the order would 
constitute a taking of property. The supreme court reversed on 
all counts. 

The resolution of the first issue depended primarily on 
interpretation of the meaning of the relevant Washington 
statutes. The trial court had mischaracterized DOE’s burden, 
focusing on whether “Mr. Lemire’s modest herd actually 
polluted Pataha Creek.” Id. at 400. The supreme court, how-
ever, citing and interpreting Wash. Rev. Code §§ 90.48.020, 
90.48.080, and 90.48.120, found that DOE need only 
demonstrate that the conditions on the ranch had “substantial 
potential to violate prohibitions against discharging into state 
waters organic material that pollutes or tends to cause 
pollution.” 309 P.3d at 399 (emphasis added). The supreme 
court held that the record did contain substantial evidence 
under that test, “[l]ivestock defecation both in and adjacent to 
the stream results in the presence of fecal coliform” and that  

uncontrolled movement of cattle . . . compromises 
riparian vegetation, which, along with hoof pres-
sure . . . , makes the stream banks unstable and causes 
erosion . . . . The lack of vegetation eases the 
introduction of fecal matter . . . . [and] [t]he erosion in 
turn introduces sediment . . . , making [the stream] . . . 
more susceptible to solar heating and raised tempera-
tures.  

Id. The supreme court also held that under the “substantial 
potential/tends to cause pollution” test, DOE did not need to 
rule out other possible sources of pollution for the creek. Id. 
at 400.  

The second issue also required significant analysis of 
Washington statutes, as well as a regulation. Lemire cited 
Wash. Admin. Code § 173-220-030(5) for the proposition that 
the DOE’s authority was limited to regulation of point source 
pollution—that it had no authority to regulate non-point source 
pollution. 309 P.3d at 401–02. The supreme court found that 
the Washington Administrative Code section was in a chapter 
that related to the state point source pollution discharging 
permitting program, and would not, therefore, address non-
point source pollution (which is not an activity subjected to 
permitting). Id. at 402. That did not limit the State’s ability to 
control all pollution within its borders, and the DOE’s actions 
were within the plain language of Wash. Rev. Code 
§§ 90.48.080 and 90.48.020. 309 P.3d at 402.  

Lemire also argued that the administrative order required 
actions that would conflict with two other Washington statutes: 
one relating to the protection of existing stockwater rights and 
another restricting the conversion of agricultural lands to non-
agricultural uses. These issues were not resolved in this action; 
the record did not support reaching them. Id. at 402–03. A 
similar fate attended Lemire’s arguments relating to takings: 
“we need not answer any of these questions today because 
there is no factual basis for finding a taking.” Id. at 403. One of 
the facts missing was any record of Lemire’s stockwater rights 
(this is not to say that there were none, just that evidence of 
such a right was not in the record); another was that the order 
was susceptible of being interpreted to allow certain activities, 
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such as a cattle crossing, so it was not possible to determine in 
what ways Lemire was or was not deprived of “economic use” 
of his property.  

The DOE (presumably) may issue similar orders against 
other cattle operations in the future. It seems highly likely that 
the cattle operations may resist, and that the statutory and 

constitutional issues not resolved in Lemire may be raised 
again (on a better record, if the attorneys are on their toes). In 
the meantime, however, the DOE’s “potential” authority to 
regulate non-point source pollution has been resoundingly (8-1) 
affirmed. 

 

 
 
 

WHAT’S NEW 
 

 
LANDMAN’S LEGAL HANDBOOK 
New fifth edition! 
The Landman’s Legal Handbook has been the essential landman’s guide for more than 50 years. The new Fifth 
Edition, 450 pages in a high quality soft cover book, is a complete update of the 1982 version, which sold 
several thousand copies. An e-book version will be available soon. 
 
Visit https://www.rmmlf.org/LLH5-OrderForm.pdf to download a one-page order form and 10-page table of 
contents. 
 

FOUNDATION MEMBERSHIP PROGRAM FOR NEW PROFESSIONALS 
The Rocky Mountain Mineral Law Foundation is pleased to announce a new membership program for recent 
law school graduates, new landmen, and other new natural resources professionals. Join for $100 in the 
calendar year of law school graduation or first employment as a resources professional, and membership will 
continue through the end of the following calendar year. For example, join upon graduation in May 2014, and 
your membership is valid through December 2015.* You will be listed in our membership directory and receive 
full benefits of membership—a savings of $395 over the regular individual membership. 
 
In addition to the collegiality and career building that come with joining the Foundation, membership benefits 
include: 
 
Substantial discounts to Members:  

• A substantial reduction in the early registration fee for the Annual Institute (2014–Vail, CO);  
• Discounts on registration fees for Special Institutes, Short Courses, and other programs;  
• Discounts on Foundation publications and audio materials.  

 
Free to Members:  

• Membership Directory with individual, alphabetical, and geographical listings. Over 3,400 
Directories were distributed worldwide in 2013.  

• Rocky Mountain Mineral Law Foundation Journal—Two issues per year with original articles, 
annual oil and gas update, and topical reading list. 

 
Questions?  Contact Julie Thurman at jathurman@rmmlf.org or call (303)321-8100 ext. 114 
 
* If you join in the calendar year following your graduation or first employment as a resources professional, 
your membership will continue only through the end of the calendar year in which you join. 
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Upcoming Programs 
 

Federal and Indian Oil & Gas Agreement Reporting 
December 10–11, 2013 ● Lakewood, Colorado 

Advanced Mineral Title Examination: Oil, Gas, and Mining 
January 23–24, 2014 ● Denver, Colorado 

Core Course on International Oil & Gas Law 
March 10–14, 2014 ● Istanbul, Turkey 

Public Land Law, Regulation, and Management 
May 8–9, 2014 ● Santa Fe, New Mexico 

60th Annual Rocky Mountain Mineral Law Institute 
July 17–19, 2014 ● Vail, Colorado 

International Oil & Gas Law, Contracts, and Negotiations: Part 1 
September 22–26, 2014 ● Houston, Texas 

International Oil & Gas Law, Contracts, and Negotiations: Part 2 
September 29–October 3, 2014 ● Houston, Texas 

Oil & Gas Law Short Course 
October 20–24, 2014 ● Houston,Texas  

Federal Onshore Oil & Gas Pooling and Unitization 
October 28–29, 2014 ● Westminster, Colorado 

 
 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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STATE APPELLATE COURT UPHOLDS 
RULING THAT THE EDWARDS AQUIFER 

AUTHORITY PERMITTING PROGRAM 
CONSTITUTES A TAKING OF PROPERTY 

(Emily Willms Rogers, Texas Reporter)

Edwards Aquifer Authority v. Bragg, No. 04-11-00018-
CV, 2013 WL 5989430 (Tex. App.—San Antonio Nov. 13, 
2013), a groundwater takings decision, is the culmination of 
years of litigation in both state and federal courts, dating back 
to the late 1990s, between Glenn and JoLynn Bragg and the 
Edwards Aquifer Authority (EAA). See Vol. XLIII, No. 3 
(2010) of this Newsletter. Applying the Penn Central factors 
established by the U.S. Supreme Court, the Texas Court of 
Appeals concluded that the EAA’s groundwater permitting 
system resulted in a regulatory taking of the Braggs’ two pecan 
orchards. 2013 WL 5989430, at *22; see Penn Central Transp. 
Co. v. City of New York, 438 U.S. 104 (1978). The appellate 
court remanded the case to the trial court to determine 
compensation in accordance with the appellate court’s holding. 
Background and Trial Court Ruling 

With the adoption of the Edwards Aquifer Authority Act 
(EAA Act), 73d Leg., Reg. Sess., ch. 626, 1993 Tex. Gen. 
Laws 2350 (as amended), the EAA was created by the Texas 
legislature in 1993 “to manage the [Edwards Aquifer] and to 
sustain the diverse economic and social interests dependent on 
the aquifer.” 2013 WL 5989430, at *2 (citing EAA Act 
§§ 1.01, .06). The EAA Act directed the EAA to manage 
groundwater withdrawals from the aquifer by using a per-
mitting program. Id. (citing EAA Act § 1.15). The permitting 
system must give preference to existing users who have “with-
drawn and beneficially used underground water from the aqui-
fer on or before June 1, 1993.” Id. (citing EAA Act § 1.03(10)). 
Using the period between June 1, 1972 and May 31, 1993 (the 
“historical period”), the EAA Act provides that existing users 
are to be issued permits allowing for the withdrawal of water in 
an amount “equal to the user’s maximum beneficial use of 
water without waste during any one calendar year of the 
historical period, unless the aggregate total of such use 
throughout the aquifer exceeds the [aquifer-wide cap of 
450,000 acre-feet of water per year].” Id. (citing EAA Act 
§ 1.16(e)). If the cap is exceeded, the EAA Act directs the EAA
to proportionately adjust downward the amount of water that is 
authorized under each permit. See id. Regardless of the aquifer- 

continued on page 2 

WESTERN WATER WOES—POSSIBLE 
CURTAILMENT IN IDAHO 
(Linda B. Jones, Idaho Reporter)

Once again, or on a continuing basis, water users in the 
Eastern Snake River Plain of Idaho are feeling the effect of a 
dry winter and the threat of water shortages, water rights calls, 
and curtailment notices. On January 28, 2014, the Director of 
the Idaho Department of Water Resources (IDWR) sent a no-
tice warning holders of over 2,700 ground water rights in the 
Eastern Snake Plain Aquifer (ESPA) of possible curtailment 
during the 2014 irrigation year (Nov. 1, 2013 through Oct. 31, 
2014). See Notice from Gary Spackman, Director, IDWR, to 
Water Right Holders, “Notice of Potential Curtailment of 
Ground Water Rights in the Eastern Snake Plain Aquifer” (Jan. 
28, 2014) (Director’s Notice). The curtailment would be the 
result of a delivery call by the Surface Water Coalition (SWC), 
which includes five irrigation districts and two canal compa-
nies. The SWC called for delivery of their water rights under 
the IDWR’s Rules for Conjunctive Management of Surface and 
Ground Water Resources, Idaho Admin. Code r. 37.03.11. The 
call applies to ground water rights for irrigation, commercial, 
industrial, municipal, non-exempt domestic uses, and other 
consumptive uses of water (but not non-consumptive water 
uses or culinary in-house uses). The list includes farms, feed 
lots, dairies, food processors, school districts, churches, cities, 
and many others. 

“The Director is required to predict the extent of material 
injury reasonably likely to occur to members of the SWC dur-
ing the 2014 water year as a result of depletions caused by the 
diversion of water under junior priority ground water rights.” 
Director’s Notice at 1. The first prediction will be issued in 
April 2014, following the issuance by the U.S. Bureau of Rec-
lamation and Army Corps of Engineers of their Joint Forecast 
of runoff for the period of April 1, 2014 through July 31, 2014. 
“Depending on the forecasted runoff, the [Director’s] determi-
nation could result in the curtailment of consumptive ground 
water rights during the 2014 irrigation season.” Id. The IDWR 
completed preliminary curtailment predictions based on water 
supply conditions in past years with similar carryover condi-
tions coupled with past years of similar runoff forecasts. Based 
on the preliminary predictions, the Director’s Notice indicated 
that “there is a 50% chance that no curtailment will be required 
and a 30% chance that ground water rights with priority dates 
junior to May 31, 1989, may be curtailed.” Id. at 2. 

continued on page 5  
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EDWARDS AQUIFER PROGRAM 
(continued from page 1) 

wide cap, an existing irrigation user is entitled to a permit 
authorizing withdrawal of not less than two acre-feet per year 
for each acre of land that was actually irrigated during any one 
calendar year during the historical period. See id. After the 
conclusion of litigation delaying implementation of the EAA 
Act, the Act became effective on June 28, 1996, and the EAA 
began accepting applications for groundwater permits for the 
Edwards Aquifer. See id. at *3, 9. 

The Braggs own two orchards located over the Edwards 
Aquifer—the Home Place Orchard, purchased in 1979, and the 
D’Hanis Orchard, purchased in 1983. After purchasing the 
Home Place Orchard, the Braggs cleared the land, planted over 
1,820 pecan seedlings, and drilled an Edwards Aquifer well to 
irrigate the orchard. The D’Hanis Orchard, when it was 
purchased by the Braggs, had already been planted with 1,500 
pecan trees, and was irrigated using shallow, non-Edwards 
Aquifer wells on neighboring property. In 1995, the Braggs 
drilled an Edwards Aquifer well for the D’Hanis Orchard when 
the shallow wells became inadequate to meet the needs of the 
orchard. Id. at *1.  

In 1996, as required by the EAA Act, the Braggs applied 
for groundwater withdrawal permits for their Edwards Aquifer 
wells for the Home Place and D’Hanis Orchards. Instead of 
using the historical period to establish the amount of water they 
were entitled to withdraw, the Braggs’ applications specified 
their groundwater use during 1996. Id. at *3. The Braggs 
requested permits for 228.85 acre-feet of water per year for the 
Home Place Orchard, and 193.12 acre-feet of water per year for 
the D’Hanis Orchard. Id. On September 21, 2004, the EAA 
denied the Braggs’ permit for the D’Hanis Orchard. On 
February 8, 2005, the EAA granted the Braggs a permit for 
120.2 acre-feet of water for the Home Place Orchard, denying 
the Braggs’ request for 228 acre-feet of water. Id. at *3, 9.  

The Braggs sued the EAA on November 21, 2006, alleging 
a taking of their property and a violation of their federal civil 
rights. After the case was removed to federal court, the federal 
civil rights claims were dismissed and the takings claims were 
remanded back to state court. The trial court ruled that the 
complete denial of the D’Hanis Orchard permit application 
constituted a regulatory taking and awarded the Braggs 
$134,918.40 in compensation. The court also ruled that the 
partial denial of the Home Place Orchard permit application 
constituted a regulatory taking and awarded the Braggs 
$597,575.00 in compensation. Id. at *3. Both sides appealed 
the trial court’s judgment. 
Issues on Appeal 

Several issues were raised in the appeal, including the 
following: (1) whether the State of Texas, rather than the EAA, 
is the party liable for any takings resulting from the 
implementation of the EAA Act; (2) whether the Braggs’ 
claims are barred by the statute of limitations; (3) whether there 
was a regulatory taking of the Braggs’ property; and (4) if there 
was a taking of the Braggs’ property, how the compensation 
should be determined. 

Who Is Liable for Any Taking? The EAA argued that 
liability for any taking resulting from the EAA Act lies only 
with the State of Texas and not with the EAA, because the 

EAA had no discretion in how it implemented the EAA Act. 
The appellate court disagreed, noting that the EAA is a “State 
of Texas actor” enforcing Texas law, and that chapter 36 of 
the Texas Water Code expressly authorizes suits against 
groundwater districts. Id. at *7. Thus, the court held that “even 
if the State might be a proper party, . . . the [EAA] also is a 
proper party to a takings lawsuit instituted under the Act.” Id. 
at *8. 

What Is the Limitations Period and When Did It Accrue? 
With respect to the statute of limitations, the EAA raised two 
issues: the length of the limitations period, and when the claims 
accrued. The Braggs argued that the statute of limitations was 
10 years, and that the takings claims accrued upon the dates the 
permit applications were denied or granted by the EAA. Id. at 
*11. The EAA did not dispute the 10-year statute of limitations 
period, but argued that the takings claims accrued on the 
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enactment of the EAA Act. San Antonio Water System, which 
filed an amicus brief in the case, argued that the statute of 
limitations should be four years for takings claims that did not 
involve the physical taking of property, or two years for claims 
of injury to property. Id. 

The court of appeals agreed with the Braggs that a 10-year 
statute of limitations applies in this case. While noting that the 
Texas Supreme Court has not decided which limitations period 
applies to regulatory takings claims, the court analogized a 
regulatory takings claim to an inverse condemnation claim. In 
inverse condemnation cases, Texas courts have agreed that a 
plaintiff’s cause of action is barred after the expiration of the 
10-year period of limitations to acquire the land by adverse 
possession. Id. 

Turning to the date the taking action accrued, the court 
noted that for regulatory takings, where there has been no 
“entry” on the land, the “limitations must begin when that 
interference first occurs.” Id. at *12 (quoting Trail Enters. v. 
City of Houston, 957 S.W.2d 625, 631 (Tex. App.—Houston 
[14th Dist.] 1997)). To understand when the “interference first 
occurs,” the court considered the question of ripeness, and 
when a plaintiff would first be able to bring suit. Id. “A facial 
challenge [to a regulatory taking] is ripe when the restriction is 
imposed, but an as-applied claim is not ripe until the regulatory 
authority has made a final decision regarding the application of 
the regulation to the property.” Id. (quoting Hallco Tex., Inc. v. 
McMullen Cnty., 221 S.W.3d 50, 62–63 (Tex. 2006)). Relying 
on Barshop v. Medina County Underground Water 
Conservation District, 925 S.W.2d 618 (Tex. 1996), which 
found that the Barshop plaintiff did not and could not assert 
that the EAA Act was unconstitutional “as applied” because the 
EAA Act had not yet been applied to anyone, the court of 
appeals rejected the EAA’s position that the claims accrued in 
1993 or 1996. Under Barshop, the Braggs’ claims would not 
have been ripe because the EAA had not yet had an opportunity 
to begin regulating the aquifer. 2013 WL 5989430, at *13–14. 
Therefore, the court of appeals concluded that the Braggs’ 
regulatory takings claims accrued in 2004 and 2005, when the 
EAA Act was applied to their permit applications and the EAA 
had made its final decision regarding those applications. Id. 
at *14. 

Did the EAA Act Result in a Taking? The court of appeals 
next considered the issue of whether there was a taking of the 
Home Place and D’Hanis Orchards. The EAA argued that the 
EAA Act actually gave the Braggs something that they did not 
previously own: valuable groundwater permits. For this reason, 
among others, the EAA argued there was no compensable 
taking. The court disagreed, reasoning that the issue was not 
whether the EAA Act interfered with the Braggs’ ability to sell 
or lease groundwater, but “whether the Act goes so far in 
restricting the Braggs’ use of their water beneath their land that 
the restriction amounts to a taking,” a burden that should be 
borne by the public, rather than by the Braggs. Id. at *15.  

The court used the factors outlined in Penn Central to 
analyze the regulatory takings claim: (1) the economic impact 
of the regulation on the claimant; (2) the investment-backed 
expectations of the landowner; and (3) the nature of the 
regulation. Id. at *16.  

In considering the first Penn Central factor, economic 
impact, the court stated that a “proper inquiry” considers 
whether the regulation diminishes the value of the property, 
and whether this diminution in value is substantial. Id. The trial 
court had found that the highest and best use of the Braggs’ 
properties was as pecan orchards. Id. at *17. With that as the 
backdrop, the appeals court analyzed the evidence regarding 
the Braggs’ investment in the development of their properties 
as pecan orchards, the cost to obtain additional water rights to 
irrigate the pecans, the cost to convert the orchards to irrigated 
farmland, and the economic effect of reducing the number of 
pecan trees. The court concluded that “[t]he result of the 
regulation forces the Braggs to purchase or lease what they had 
prior to the regulation—an unrestricted right to the use of the 
water beneath their land.” Id. at *18. Thus, the court concluded 
that this Penn Central factor weighed heavily in favor of 
finding a compensable taking for both orchards. Id. 

The second Penn Central factor, interference with the 
landowner’s investment-backed expectations, examines histori-
cal and existing uses of the property. Id. “The purpose of the 
investment-backed expectation requirement is to assess 
whether the landowner has taken legitimate risks with the rea-
sonable expectation of being able to use the property, which, in 
fairness and justice, would entitle him or her to compensation.” 
Id. at *19.  

Examining the Braggs’ evidence, the court noted that the 
Home Place Orchard was purchased in 1979 and developed as 
an orchard many years before the EAA Act, and that the 
Braggs believed that they owned the water beneath their land 
and would have as much water as they needed for their orchard. 
Id. There was also no dispute that the Braggs purchased the 
D’Hanis Orchard in 1983, before the EAA Act, with the 
intention of continuing the property’s use as a pecan orchard. 
While at the time of purchase the D’Hanis Orchard did not rely 
on Edwards Aquifer water for irrigation, the appeals court 
noted that the Braggs intended to eventually drill an Edwards 
Aquifer well as the pecan trees matured. Id. at *20. Glenn 
Bragg stated that they would not have bought the property if 
they had known that they would not be able to drill and use an 
Edwards Aquifer well. Id. The court found that “the lack of . . . 
regulations when [the Braggs] purchased both orchards shaped 
their expectation that they would have unrestricted use of their 
water to supply the needs of their pecan trees.” Id. These 
investment-backed expectations were reasonable given Glenn 
Bragg’s education, work experience, and understanding of 
pecan crops and groundwater use and ownership. Id. at *20–21. 
For these reasons, the court concluded that this factor also 
favored a finding of a compensable taking of both orchards. Id. 
at *21. 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter. 
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The third Penn Central factor, the nature of the regulation, 
examines the purpose of the regulation. The Bragg court found 
that the EAA Act was important for the regulation of ground-
water use, giving owners a “fair share of subsurface water,” 
and that it was important for the protection of “terrestrial and 
aquatic life, domestic and municipal water supplies, the opera-
tion of existing industries, and the economic development of 
the state.” Id. (quoting EAA Act § 1.01). For this reason, the 
court concluded that this factor weighed heavily against a 
finding of a compensable taking. Id. at *22. 

In addition to the three Penn Central factors, the court 
noted that “surrounding circumstances” and other “relevant 
circumstances” were considered by other courts in regulatory 
takings cases, although those cases provide little guidance on 
what those circumstances might be. Id. The court also noted 
that “the nature of the plaintiff’s business beyond the financial 
considerations analyzed under the economic impact factor” 
may also be considered. Id. The Braggs’ business of raising 
pecans is highly dependent on water year-round, and in semi-
arid Medina County, Texas, the “lack of sufficient water not 
only effects [sic] the yield of the current crop but also 
the quality and size of the pecans in a future crop.” Id. 
Given the location of the Braggs’ orchards, rainfall alone 
could not provide sufficient water needed to grow pecans; 
therefore, the court concluded that the EAA Act’s restrictions 
on Edwards Aquifer water usage weighed in favor of a 
compensable taking. Id.  

After considering the Penn Central factors and other 
relevant circumstances, the court concluded that the record in 
the case supported the trial court’s judgment that the EAA 
permitting system “resulted in a regulatory taking of both the 
Home Place Orchard and the D’Hanis Orchard.” Id.  

How Should Compensation for the Taking Be Determined? 
The trial court had taken two different approaches in deter-
mining the compensation for the taking of property for each of 
the orchards. For the Home Place Orchard, “the trial court cal-
culated the compensation . . . based upon the difference 
between the market value of the permitted water rights 
requested by the Braggs and the permitted rights actually 
received.” Id. Determining the market value at the time of trial, 
the trial court awarded the Braggs $597,575.00 ($5,500 x 
108.65 acre-feet). Id. For the D’Hanis Orchard, the trial court 
calculated the compensation using the difference between the 
market price per acre for a dry land farm (one without water 
rights), and the market price per acre for irrigated farm land, 
which resulted in a $134,918.40 ($5,000-$1,800 x 42.162 
acres) compensation award. Id. at *23. 

The court of appeals took issue with the trial court’s 
approach for determining compensation. The appeals court 
rejected the Braggs’ assertion that the compensation should be 
determined at the time of trial. Id. at *24. Instead, the court of 
appeals held that “[t]he assessment of damages in an inverse 
condemnation case that arises from a regulatory taking is made, 
depending on the circumstances, either when the regulation is 
enacted or, as [in the Bragg case], when the regulation was 
implemented or applied.” Id. Thus, the appeals court concluded 
that the valuation should be determined at the time of the 
taking, which in this case would be 2004 for the D’Hanis 
Orchard and 2005 for the Home Place Orchard. Id. at *25.  

Turning to how compensation should be determined, the 
court noted that for valuation cases involving subsurface 
estates, there are typically two categories of takings: (1) “land 
taken in a condemnation/eminent domain case [where] the 
court must value the sub-surface estate as an aid to determining 
the value of the land taken,” and (2) the “taking of the sub-
surface estate itself or a taking that interferes with the sub-
surface estate [where] the court must value the sub-surface 
estate as property separate from the land.” Id. at *27. Neither 
type of case is exactly identical to the takings in the Bragg 
case, but nevertheless, “the common thread in these cases is 
that the sub-surface estate consisted of ‘property’ or a 
‘commodity’ that comprised the business of the plaintiffs.” Id. 
at *28.  

The court noted that the water beneath the Braggs’ 
property was not the source of their business. The Braggs did 
not buy and sell water rights. Rather, the water was used to 
benefit the business of running a commercially viable pecan 
orchard. Id. Thus, the court concluded that: (1) the “property” 
that was taken was the “unlimited use of water to irrigate 
a commercial-grade pecan orchard,” and (2) compensation 
should be determined by using the difference between “the 
value of the commercial-grade pecan orchards immediately 
before and immediately after” the application of the EAA Act 
to the orchards (that is, in 2004 for the D’Hanis Orchard and in 
2005 for the Home Place Orchard). Id. 

The court rejected the EAA’s argument that the EAA Act 
increased the value of the Home Place Orchard because it had 
permitted water rights after the implementation of the Act. 
Comparing the EAA’s argument to the “project enhancement” 
rule that prohibits fact-finders from considering any 
enhancements to the value of the property that result from the 
taking itself, the court stated that the reverse of the project 
enhancement rule also applies: “landowners should not be 
required to buy or lease what was taken from them based on 
speculative value arising from the taking itself.” Id. at *29. 

Based on its conclusions, the court of appeals remanded 
the case back to the trial court to determine the compensation 
owed to the Braggs based on the methodology described by the 
court. Both parties have been granted extensions of time to file 
petitions for review in the Texas Supreme Court.  
Conclusion 

The Bragg case is the first regulatory takings case to reach 
the Texas Court of Appeals since the Texas Supreme Court’s 
2012 decision concluding that “land ownership includes an 
interest in groundwater in place that cannot be taken for public 
use without adequate compensation . . . .” Edwards Aquifer 
Authority v. Day, 369 S.W.3d 814, 817 (Tex. 2012), aff’g 274 
S.W.3d 742 (Tex. App.—San Antonio 2008); see Vol. XLV, 
No. 2 (2012) of this Newsletter. Regardless of whether review 
of Bragg is accepted by the Texas Supreme Court, this case 
serves to provide landowners and groundwater regulators alike 
with a better understanding of how regulatory takings claims 
involving groundwater and groundwater permitting programs 
will be assessed in the future. 
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WESTERN WATER WOES 
(continued from page 1) 

The Director’s Notice was sent to all affected ground water 
right holders in the SWC delivery call curtailment area. A map 
showing the location of the curtailment area, a copy of the 
Director’s Notice, and a list of potentially affected junior 
ground water rights may be accessed from the IDWR’s website 
at http://www.idwr.idaho.gov/News/Curtailment/curtailment. 
htm. The notice was sent for the stated purpose of assisting 
those water right holders at risk in planning their water use for 
the remainder of 2014.  

Another water right call recently culminated in a final 
order by the Director curtailing ground water rights junior to 
July 13, 1962, in an area located west of the Great Rift in the 
ESPA. See Final Order Regarding Rangen, Inc.’s Petition for 
Delivery Call; Curtailing Ground Water Rights Junior to July 
13, 1962, In re Distribution of Water to Water Right Nos. 
36-02551 & 36-07694, No. CM-DC-2011-004 (IDWR Jan. 29, 
2014) (Final Order). A map of this area can be accessed on the 
IDWR’s website. The final order was issued in response to a 
delivery call filed on December 13, 2011, by Rangen, Inc. 
(Rangen). Rangen owns and operates a fish research and 
propagation facility in the Thousands Springs area near 
Hagerman, Idaho. After much review and analysis, and two 
years after the delivery call was filed, the Director determined 
that the diversion and use of consumptive ground water rights 
within Water District 130 of the ESPA that are junior to July 
13, 1962, cause material injury to Rangen’s July 13, 1962 
priority water rights. Id. at 36. On February 4, 2014, the 
Watermaster sent a notice of pending curtailment of ground 
water rights to affected water rights holders, informing them to 
curtail or refrain from diverting ground water under the listed 
junior rights beginning at 12:01 a.m. on March 14, 2014. See 
Notice from Cindy Yenter, Watermaster, to Water Users, 
“Notice of Pending Curtailment of Ground Water Rights with 
Priority Dates Junior to July 13, 1962—Rangen Delivery Call” 
(Feb. 4, 2014). This curtailment order affects all consumptive 
ground water rights, but not de minimis domestic and stock 
watering uses. Final Order at 42.  

The Final Order provides affected ground water rights 
holders the alternative to participate in a mitigation plan 
through a ground water district or an irrigation district. A miti-
gation plan would need to be proposed by such districts, and if 
so proposed, members of the district, as well as nonmembers 
electing to be nonmember participants for mitigation purposes, 
may participate in the plan. If a mitigation plan is approved by 
the Director, and the holder of a junior priority ground water 
right that is subject to curtailment is a member or elects to join, 
that water user may not need to curtail use of its water right. 
Junior priority ground water right holders that elect not to join 
a ground water district’s mitigation plan face curtailment on 
March 14, 2014. Id.  

Another issue related to addressing water shortages in 
Idaho and increasing aquifer storage in the ESPA, among other 
reservoirs, is proposed legislation to authorize the Idaho Water 
Resource Board (IWRB) to promulgate rules governing man-
aged ground water recharge. Ground water recharge projects 
are a large part of the ESPA comprehensive aquifer manage-
ment plan (CAMP) implementation process. See Vol. XLV, 

No. 3 (2012); Vol. XLIII, No. 2 (2010) of this Newsletter. This 
legislative effort stemmed from recognition by the IDWR that 
the Upper Snake River Basin in south-central Idaho is not fully 
appropriated relative to storage opportunities. The IWRB 
assembled a working group to draft proposed legislation to 
amend Idaho Code Ann. §§ 42-234, -1762 to establish a pro-
gram to encourage private recharge opportunities. After a year 
of negotiation, the working group’s proposed legislation was 
approved by the IWRB. Under the proposal, the Director of 
IDWR would be authorized to promulgate statewide and basin-
specific rules governing the use of water rights for managed 
ground water recharge. The legislation would authorize the 
Director to issue water rights permits and licenses for the 
purpose of managed ground water recharge, under which 
private persons would be permitted to divert water and use it 
for the purpose of recharging ground water basins. These new 
rules would establish a program whereby aquifer credits from 
managed ground water recharge could be issued and accrued, 
and used as the basis for approval of an application for a permit 
for new water rights, if certain criteria were satisfied. Water 
users also could use water rights or credits for a mitigation plan 
under the IDWR’s conjunctive management rules. The rules 
proposed pursuant to the draft legislation would provide that 
water users seeking new applications for permits based on 
managed ground water recharge or aquifer credits must show 
with reasonable certainty that the recharge will sustain a suf-
ficient supply of water for their future use. The managed 
recharge program would seek to enhance the ESPA and 
improve water supplies in furtherance of the ESPA CAMP 
program. The program would be discretionary in all parts of the 
state except the ESPA. See IDWR, “Annual Report FY2013” 
(Nov. 2013).  

The proposed legislation was the product of over a year of 
negotiation by a working group of interested parties and was 
supported last fall by all parties involved. The IWRB and the 
Idaho Water Users Association’s (IWUA) Legislative Com-
mittee voted unanimously on November 20, 2013 to support 
the legislation. All those involved in the drafting process 
thought the proposal was on its way to be printed to submit to 
the 2014 Idaho legislature for review. Then, on January 13, 
2014, the IWUA drafted amendments to the proposed legisla-
tion and now seeks to have the IWRB send the legislation back 
to the working group. This action came as a surprise to other 
members of the working group. As it stands at the time of this 
writing, the working group’s legislation has not been submitted 
to the legislature and no decision has been made as to what to 
do with the proposed amendments. While a managed aquifer 
recharge program is generally supported, and thought to 
promise another way to enhance water storage in Idaho, it 
remains to be seen whether it will move this year. The working 
group must come to an agreement about the proposed changes 
in time to submit a bill in the 2014 legislative session. The 
Idaho legislature generally meets from early January through 
the end of March. 
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ALASKA TRIAL COURT CRITICIZES AGENCY TREATMENT OF 
INSTREAM FLOW APPLICANT  

Alaska state law permits nongovernmental entities, 
including individuals, Native tribes and corporations, and 
conservation groups, to initiate and receive instream flow 
reservations (IFR), for specified public purposes only. See 
Alaska Stat. § 46.15.145; but see Vol. XLVI, No. 2 (2013) of 
this Newsletter (reporting on proposed legislation to repeal the 
right of private people or entities to apply for IFR water). 
Alaska may have the only state IFR statute that allows non-
governmental (i.e., “private”) IFRs. All IFRs under Alaska 
Stat. § 46.15.145 are subject to rigorous procedures, including 
extensive measurements and data collection, after an initial 
filing is made and a priority date established. If eventually 
issued, an IFR certificate will have a priority date and quantity 
in the same manner as an appropriative water right, under 
Alaska’s constitutional “first in time, first in right” water 
appropriation regime. Alaska Const. art. VIII, § 13. 

It has long been suspected that the Water Resources 
Section of the Alaska Department of Natural Resources 
(ADNR) disfavors the grant of private IFR rights and has 
actively resisted implementing that part of Alaska Stat. 
§ 46.15.145. In fact, since passage of the IFR statute in 1980, 
some 35 private applications have been filed for IFRs, together 
with documentation of the requested quantities; yet none of 
these private IFR applications (some pending since 1992) has 
resulted in the issuance of an IFR certificate. 

This situation finally came to a head in a suit filed in late 
2011 against ADNR by Chuitna Citizens Coalition (CCC) 
involving IFR applications it had filed in 2009. See Chuitna 
Citizens Coal. & Cook Inletkeeper v. Alaska Dep’t of Natural 
Res., No. 3AN-11-12094CI (Anchorage Super. Ct. filed Nov. 
10, 2011). CCC had applied for three minimum IFRs on 
segments of the Chuit River (located across Cook Inlet from 
Anchorage) to preserve salmon passage, spawning, and rearing 
habitat. Not coincidentally, PacRim Coal, LP (PacRim), had 
announced plans for a very large strip mine in the area, see 
http://www.chuitnacoalproject.com, with plans that would 
entirely dewater approximately 12 miles of the Chuit River. 
PacRim had not (and to date has not) filed applications with 
ADNR to appropriate essentially all of the Chuit River in order 
to move or dewater it. Under Alaska’s “first in time, first in 
right” regime, CCC was entitled to an adjudication of its IFR 
applications and priority, but none were forthcoming from 
ADNR. 

Upon cross-motions for summary judgment, on October 
14, 2013, the superior court ruled in favor of ADNR on some 
relatively minor questions, but on the crucial issues the 
decision was a solid victory for CCC. The court held that CCC, 
by its IFR applications, its payment of substantial fees, and its 
completion of expensive documentation, did not yet hold water 
“rights,” but was lawfully entitled to ADNR’s diligent 
adjudication of its applications, which had in fact remained 
unattended to by the agency since 2009. Further, the court held 

that ADNR’s foot-dragging was unreasonable and had resulted 
in the denial of constitutional due process to CCC. It set a 
mandatory date for ADNR to begin adjudicating CCC’s 
applications. (In later proceedings, the court accepted evidence 
that ADNR had continued to stall on CCC’s application despite 
the court’s October 14 order and took direct supervisory 
control over ADNR’s processing of this application.) 

ADNR’s inaction on these IFR applications appears 
inextricably tied to PacRim’s coal mining plans. CCC’s IFR 
applications, if granted, would trump any later application by 
PacRim to dewater a segment of the Chuit River, and would 
alter or defeat the proposed mining operation. The agency’s 
inaction on these IFR applications also appears directly related 
to sections 42 and 47 of House Bill 77 introduced in the Alaska 
legislature, discussed below.  
 
FEDERAL DISTRICT COURTS RULE ON FEDERAL 
REGULATORY AUTHORITY OVER RIVERS IN ALASKA 

In two separate cases, U.S. District Court judges have held 
that the National Park Service (NPS) was not deprived of 
jurisdiction to manage the surface of navigable rivers flowing 
through NPS units in Alaska by application of a specific 
provision of the Alaska National Interest Lands Conservation 
Act (ANILCA), Pub. L. No. 96-487, 94 Stat. 2371 (1980). One 
of these cases was civil, the other criminal; both are now on 
appeal to the U.S. Court of Appeals for the Ninth Circuit. 

In Sturgeon v. Masica, No. 3:11-cv-0183-HRH, 2013 WL 
5888230 (D. Alaska Oct. 30, 2013), plaintiff John Sturgeon 
was cited civilly for unlawfully operating a hovercraft on the 
Nation River in Yukon-Charley Rivers National Preserve, 
managed by NPS. NPS regulations prohibit the use of 
hovercraft in NPS units nationwide, regardless of whether the 
affected waterway is non-navigable (with the riverbed owned 
by the United States), or navigable (with—as in this case—the 
bed being presumptively owned by the State under the 
Submerged Lands Act of 1953 (SLA), 43 U.S.C. §§ 1301–
1315).  

Sturgeon, joined by the State of Alaska as plaintiff-
intervenor, argued that section 103(c) of ANILCA specifically 
exempted any state or private lands lying within the exterior 
boundary of a federal conservation system unit in Alaska from 
being governed or regulated by federal “regulations applicable 
solely to public [(i.e., federal)] lands within such units.” 2013 
WL 5888230, at *8 (quoting 16 U.S.C. § 3103(c)). (The state 
had alleged, as one basis for its intervention, that permit 
procedures imposed on it by NPS for state helicopter landings 
on sandbars of navigable rivers, for example, were prohibited 
by the explicit exemption in section 103(c).) 

The United States opposed, arguing that (1) the federal 
interest in reserved water rights in navigable waterways within 
a national conservation unit made these waterways sufficiently 
“federal” to sustain NPS management jurisdiction; (2) the SLA 
passed title to the beds of navigable waters (and the resources 
within such waters) to the states, but did not pass title to the 
water itself; and (3) the contested NPS regulation prohibiting 
hovercraft was nationwide in its scope and therefore lay outside 
the narrow prohibition of ANILCA § 103(c). 

On October 30, 2013, the court issued an order holding in 
favor of federal regulatory authority because the NPS 
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hovercraft prohibitions were nationwide in scope and were not 
“regulations applicable solely to public lands within such 
units,” as specified in section 103(c). The court declined to 
extend the federal “reserved water rights” property interest, 
earlier held to exist in the rural subsistence context in the 
Babbitt (Katie John) series of cases, as a basis for finding 
federal regulatory jurisdiction over navigable waters in a non-
subsistence context. Id. at *7; see Alaska v. Babbitt, 72 F.3d 
698, 702–03 (9th Cir. 1995); John v. United States, 720 F.3d 
1214, 1226 (9th Cir. 2013). Sturgeon and the State have 
appealed to the Ninth Circuit. See Sturgeon v. Masica, Nos. 
13-36165, 13-36166 (9th Cir. filed Dec. 13, 2013).  

In United States v. Wilde, No. 4:10-cr-00021-RRB, 2013 
WL 6237704 (D. Alaska Dec. 3, 2013), NPS rangers on the 
Yukon River (within the Yukon-Charley Rivers National 
Preserve) attempted to perform a boating safety check on 
James Wilde, who resisted and was arrested. His defense was 
that federal rangers had no jurisdiction over activities on a 
navigable waterway whose bed was state-owned. After a 
federal magistrate found in favor of the United States, Wilde 
appealed to the district court. Wilde’s defense was based on the 
same reading of ANILCA § 103(c) that the plaintiffs had raised 
in Sturgeon, and was supported by an amicus brief from the 
State of Alaska. The United States defended its rangers’ 
jurisdiction, and its position was supported by an amicus brief 
from the National Parks Conservation Association (NPCA). 

In an order dated December 3, 2013, another district court 
judge held in favor of federal jurisdiction, on the basis of the 
application of ANILCA § 103(c) as earlier found in Sturgeon. 
Unlike Sturgeon, however, the court in Wilde, citing an 
argument presented by the NPCA regarding the overarching 
protective purposes that Congress had enumerated in the 
creation of the Yukon-Charley unit of the National Park 
System, extended the Babbitt (Katie John) rationale to hold that 
the federal jurisdictional reach over navigable waterways based 
on the United States’ property interest in federal reserved water 
rights was not limited to subsistence issues, but was also 
sustained by the explicit conservation purposes expressed by 
Congress. 2013 WL 6237704, at *5–7. 

Wilde has appealed to the Ninth Circuit. See United States 
v. Wilde, No. 13-30360 (9th Cir. filed Dec. 17, 2013).
Consolidation has been denied for the Wilde and Sturgeon 
appeals, but the criminal appeal and the civil appeal are 
following a generally parallel appeal track.  

Editor’s Note: The reporter participated in the preparation 
of the NPCA amicus brief in Wilde. 

LEGISLATURE ONCE AGAIN CONSIDERS PROPOSAL TO 
EXTINGUISH PRIVATE INSTREAM FLOW AUTHORITY  

Governor Sean Parnell proposed House Bill 77 (HB 77) in 
the First Session of the 28th Alaska Legislature (2013) as 
necessary to streamline operations of the ADNR. See Vol. 
XLVI, No. 2 (2013) of this Newsletter. The bill passed the 
House without contention, and nearly passed the Senate. But 
late in the first session it was delayed before the last Senate 
committee, and the session ended. This delay represented the 
first wave in a rising tide of public opposition to HB 77 that has 
continued through the bill’s reintroduction in the legislature’s 
second session in 2014. Between sessions, ADNR held a series 
of four or five public meetings on HB 77, at which meetings 

(as ADNR later admitted), only a single person spoke in favor 
of the bill, out of approximately 25 to 40 persons testifying at 
each meeting. A number of legislators have also become 
skeptics, upon being besieged by their constituents’ expressed 
opposition. 

With a belated but closer examination of HB 77, the public 
seems to have concluded that instead of “streamlining” 
ADNR’s operations, the bill’s consequences would be to 
remove a lot of the “public” from ADNR’s existing mandatory 
public processes. Sections 42 and 47 of HB 77, specifically 
related to water appropriations, would repeal the existing stat-
utory provision that allows a private, nongovernmental entity to 
apply for and obtain an IFR and priority, to promote any of the 
four public purposes of IFRs now specified in the law. Not only 
would the nongovernmental (“private”) IFR application 
authority be repealed prospectively, but the 35 presently pend-
ing private IFR applications, with their established priority 
dates, would be specifically revoked and extinguished. This 
would occur notwithstanding the fact that in compliance with 
existing law, these IFR applicants have paid ADNR’s applica-
tion fees totaling several thousand dollars, and in many 
instances have spent tens of thousands of dollars to complete 
the stream data collection required to support issuance of an 
IFR. ADNR has admitted that it has processed no private IFR 
applications to date, although some have been pending since 
1992. 

HB 77 was amended late in the first session to require the 
refund of application fees (but not data collection expenditures) 
to the private IFR applicants whose existing filings would be 
extinguished. Another amendment would permit a gov-
ernmental agency, in its discretion, to “adopt” a pending 
private IFR application—but with no required compensation to 
the private applicant for its data collection expenditures, and 
most significantly, with the assignment of a new priority date 
upon such adoption. The uncompensated forfeiture by any 
private IFR applicant of an IFR’s most valuable attributes 
under present law—its considerable data collection expendi-
tures and its “first in time, first in right” appropriation priority 
if the IFR application were granted—would appear to raise 
constitutional takings issues. 

As with the issues raised in the Chuitna litigation dis-
cussed earlier in this report, the momentum for ADNR’s efforts 
to stall or eliminate the issuance of private IFR certificates (and 
in 35 cases, their already established priority dates) appears to 
come from the fact that ADNR’s consideration of proposed 
major mining operations will be constrained by these appli-
cations. If processed and granted under existing law, some of 
these private IFR applications would clearly trump some 
prospective mining plans whose proponents have not yet filed 
for water rights, or whose applications are junior to existing 
private IFR applications. 
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CALIFORNIA 

(Ronald B. Robie, Reporter) 
 

 
CALIFORNIA ENACTS LEGISLATION MANDATING A WELL 
STIMULATION TREATMENT REGULATORY SCHEME  

In 2013, the California legislature enacted a law to regulate 
hydraulic fracturing and acid well stimulation. See 2013 Cal. 
Legis. Serv. ch. 313 (S.B. 4). The program is administered by 
the California Division of Oil, Gas & Geothermal Resources 
(Division). Previously, California did not have a regulatory 
program specifically governing these activities. 

The new regulatory process first requires the Secretary of 
the California Natural Resources Agency to conduct an inde-
pendent scientific study of well stimulation treatments, includ-
ing fracking and acid well stimulation. The study is intended to 
“evaluate the [known] hazards and risks and potential hazards 
and risks that well stimulation treatments pose to natural 
resources and public, occupational, and environmental health 
and safety.” Cal. Pub. Res. Code § 3160(a). 

By January 1, 2015, the Division, in consultation with 
other state departments and boards and local air and water 
regulatory agencies, “shall adopt rules and regulations specific 
to well stimulation treatments.” Id. § 3160(b)(1)(A). The scope 
of these new regulations includes well and well casing 
construction and the geologic and hydrologic isolation of the 
oil and gas formation during and following well stimulation 
treatments. 

One of the most significant provisions in the regulations 
will require “full disclosure” of the composition and disposition 
of “well stimulation fluids, including, but not limited to, 
hydraulic fracturing fluids and acid stimulation treatment 
fluids . . . .” Id. § 3160(b)(2). The statute includes a detailed list 
of the items that must be disclosed. Id. § 3160(b)(2)(A)–(I). 

The law includes a permit requirement for operators of 
well stimulation treatments. These permits would be issued by 
the Division for a one-year period. Id. § 3160(d)(4). The law 
provides civil penalties of not less than $10,000 or more than 
$25,000 per day per violation. Id. § 3236.5(a). 

The new law also authorizes the State Water Resources 
Control Board to develop groundwater modeling criteria by 
July 1, 2015, to be used in evaluating the effects of fracking on 
beneficial uses of water, including drinking water sources. Cal. 
Water Code § 10783(c). 

On December 19, 2013, the Division submitted emergency 
interim regulations (Interim Regulations) to the Office of 
Administrative Law. The Interim Regulations became effective 
January 1, 2014, and include requirements for public disclosure 
of chemicals used in well stimulation treatments; neighbor 
notification procedures and neighbor water well testing 
procedures; and model groundwater monitoring criteria. See 
Cal. Code Regs. tit. 14, §§ 1788, 1783.2, 1783.4.  
 
GOVERNOR’S EMERGENCY DECLARATION AFFECTS 
WATER RIGHTS 

With 2014 turning into the driest year on record in 
California, on January 17, 2014, Governor Jerry Brown 

proclaimed a drought emergency pursuant to Cal. Gov’t Code 
§ 8625. See Office of Edmund G. Brown Jr., “Governor Brown 
Declares Drought State of Emergency” (Jan. 17, 2014). 

The Governor is permitted, in an emergency, to “suspend 
any regulatory statute, or statute prescribing the procedure for 
conduct of state business, or the orders, rules, or regulations of 
any state agency . . . .” Cal. Gov’t Code § 8571. Acting under 
this authority with regard to water quality and water rights, the 
proclamation suspended Cal. Water Code § 13247, which 
requires state agencies to comply with water quality control 
plans adopted by the State Water Resources Control Board 
(Board) and the California Environmental Quality Act 
(CEQA), Cal. Pub. Res. Code §§ 21000–21177. The major 
effect will be to ease restrictions on the California State Water 
Project and the federal Central Valley Project, the two largest 
water entities in the state and the primary diverters from the 
Sacramento-San Joaquin Delta (Delta). 

Following up on the proclamation, the Board’s Executive 
Director, on January 31, 2014, approved the requests of the 
California Department of Water Resources (DWR) and the 
U.S. Bureau of Reclamation to temporarily change project 
operations in the Delta. See Media Release, State Water Res. 
Control Bd., “State Water Board Approves State and Federal 
Water Projects Petition to Conserve Water During Drought 
Conditions” (Jan. 31, 2014). The projects’ water rights were 
modified without compliance with CEQA to accomplish this. 
The purpose of the change is to conserve storage in upstream 
reservoirs for use later in the year, to assure that water to 
provide outflows to prevent salinity intrusion in the Delta is 
available, and to protect fisheries in the affected area. 

The proclamation also calls for the expediting of water 
transfers, including modifications to places of use in existing 
water right permits. The proclamation specifically ordered the 
Board to “put water right holders throughout the state on notice 
that they may be directed to cease or reduce water diversions 
based on water shortages.” On January 17, 2014, the Board 
issued a notice to all surface right holders of the potential 
actions to require right holders to limit or stop diversions, 
based on their priority. Orders to specific right holders were to 
follow. 

Also on January 31, 2014, DWR announced that its water 
contractors will receive no water in 2014 if the dry conditions 
persist. See News Release, DWR, “DWR Drops State Water 
Project Allocation to Zero, Seeks to Preserve Remaining 
Supplies” (Jan. 31, 2014). 
 
PRIVATE ENFORCEMENT OF PUBLIC TRUST DOCTRINE 
PRODUCES RESULTS 

A private citizen sued the City of Calistoga alleging a 
violation of the public trust doctrine. See Reynolds v. City of 
Calistoga, No. A134190 (Cal. Ct. App. filed Dec. 27, 2011); 
see also Nat’l Audubon Soc’y v. Superior Court, 658 P.2d 709 
(Cal. 1983) (authorizing private claims for violations of the 
public trust doctrine). Specifically, the suit alleged that the city 
did not provide flows in Kimball Creek below the dam creating 
Kimball Reservoir for the maintenance of fish as required by 
Cal. Fish & Game Code § 5937. In response to the suit, the city 
developed a plan to bypass water around the dam to protect 
fish, which was adopted by the Calistoga City Council in 
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August 2011. The case is now on appeal to the First District 
Court of Appeal; the trial court dismissed it as moot.  

Regardless of the result in the appeal regarding whether 
the case is moot, the case is significant as an example of the 
“action forcing” effect of litigation involving the public trust 
doctrine. Private enforcement of the public trust doctrine is 
permitted under National Audubon since the courts and the 
Board have concurrent jurisdiction over trust actions. Nat’l 
Audubon, 658 P.2d at 731–32. 

 

 
COLORADO 

(William A. Paddock, Reporter) 
 

 
COLORADO SUPREME COURT UPHOLDS PRODUCED 
NONTRIBUTARY GROUNDWATER RULES AS APPLIED TO 
SOUTHERN UTE INDIAN RESERVATION  

Historically, the Colorado State Engineer declined to 
require well permits for wells used solely to dewater geologic 
formations in connection with the extraction of minerals, oil, 
and gas. The reason for this refusal was the State Engineer’s 
position that in most instances the water was not being applied 
to a beneficial use, and therefore the structures did not meet the 
definition of a well as a “structure or device used for the 
purpose or with the effect of obtaining ground water for 
beneficial use from an aquifer.” Colo. Rev. Stat. § 37-90-
103(21)(a). Thus, such wells were subject to regulation by the 
Colorado Oil and Gas Conservation Commission. In Vance v. 
Wolfe, 205 P.3d 1165 (Colo. 2009), the Colorado Supreme 
Court rejected those arguments and required well permits be 
obtained for such wells. See Vol. XLII, No. 2 (2009) of this 
Newsletter. The recent supreme court decision in Pawnee Well 
Users, Inc. v. Wolfe, 2013 CO 67, 2013 WL 6172292, 
addresses the rules adopted pursuant to the directives in Vance 
and ensuing legislation.  

Colorado, like many states, has a number of coalbed 
methane gas and shale gas extraction facilities, many of which 
dewater the applicable geologic formation but had no water 
well permits. Thus, after Vance the State Engineer was faced 
with the issuance of permits for as many as 40,000 existing 
wells. Pawnee, 2013 CO 67, ¶ 2. In 2009 the Colorado General 
Assembly adopted House Bill 09-1303, 67th Gen. Assemb., 1st 
Reg. Sess. (Colo. 2009) (HB 1303). HB 1303 authorized the 
State Engineer “to ‘adopt rules to assist with the administration 
of this subsection (7),’ which pertains to ‘case[s] of dewatering 
of geologic formations by withdrawing nontributary ground 
water to facilitate or permit mining of minerals.’ ” 2013 CO 67, 
¶ 3 (quoting Colo. Rev. Stat. § 37-90-137(7)). (In general 
terms, nontributary ground water is ground water the diversion 
of which will not, within 100 years, deplete the flow of a 
natural stream by more than one-tenth of one percent of the 
annual withdrawal rate. See Colo. Rev. Stat. § 37-90-
103(10.5).) 

Pursuant to this authority, the State Engineer promulgated 
the Produced Nontributary Ground Water Rules (Rules). See 2 
Colo. Code Regs. § 402-17. The purpose of the Rules is to 
assist the State Engineer with well permits for dewatering wells 
in geologic formations containing nontributary ground water. 

Id. § 402-17:17.3.A. The Rules “establish procedures pursuant 
to which an operator may petition the State Engineer for a 
determination that water that is being or that may be withdrawn 
from geologic formations to facilitate or permit the mining 
of minerals is nontributary, as defined at [Colo. Rev. Stat. 
§ 37-90-103(10.5)].” Id. § 402-17:17.3.B. The Rules also 
contain “basin-specific rules” that identify certain areas and 
geologic formations within the state where the State Engineer 
has determined that the ground water removed from the 
geologic formations to facilitate or allow mining of minerals is 
nontributary. Id. § 402-17:17.7. See 2013 CO 67, ¶ 3. 

Rule 17.7.D.2 identifies the ground water in the San Juan 
Basin’s Fruitland Formation as nontributary (Fruitland Rule). 
The Fruitland Formation underlies a large area of southwestern 
Colorado south of Pagosa Springs and Durango, and much of 
this area is within the Southern Ute and Ute Mountain Ute 
Indian Reservations. In response to concerns by the Southern 
Ute Indian Tribe, the Rules also contain the “Tribal Rule,” 
which provides: “These Rules and regulations shall not be 
construed to establish the jurisdiction of either the State of 
Colorado or the Southern Ute Indian Tribe over nontributary 
ground water within the boundaries of the Southern Ute Indian 
Reservation as recognized in Pub. L. No. 98-290, § 3, 98 Stat. 
201 (1984).” 2013 CO 67, ¶ 3 (quoting 2 Colo. Code Regs. 
§ 402-17:17.3.F). 

The Rules were subject to judicial review under the State 
Administrative Procedure Act, Colo. Rev. Stat. §§ 24-4-101 to 
-108, but venue for judicial review was in the water court. Id. 
§ 37-90-137(7)(c). Challenges were brought to the Rules in six 
water divisions and those cases were consolidated in the 
Division 1 water court. 2013 CO 67, ¶ 14. After extensive 
briefing, the water court upheld the Rules, with the exception 
of the Fruitland Rule, which the water court invalidated based 
on the Tribal Rule. The water court found that the effect of the 
Tribal Rule was to divest the State Engineer of authority to 
promulgate the Fruitland Rule, and that the State Engineer was 
not authorized to issue a rule that was, in effect, “advisory” 
regarding his authority over nontributary ground water within 
reservation boundaries. Id. ¶ 15. The water court concluded that 
“in order to promulgate the Fruitland Rule, the State Engineer 
was required first to obtain a judicial determination of his 
authority [with respect to tribal lands].” Id. The State Engineer, 
the Southern Ute Indian Tribe, and others appealed, and the 
Colorado Supreme Court reversed the water court and upheld 
the Fruitland Rule. 

The court began its analysis by pointing out that Colo. 
Rev. Stat. § 37-90-137(7)(c) was the source of the State 
Engineer’s authority to adopt the Rules, and that on its face the 
statute applied statewide and contained no exception for tribal 
or other lands within the state. 2013 CO 67, ¶ 17. The court 
then turned to the plaintiffs’ claim that the Fruitland Rule was 
“advisory” because the Tribal Rule divested the State Engineer 
of jurisdiction of authority over tribal land. The court rejected 
this argument, explaining that it is section 37-90-137(7) that 
establishes the State Engineer’s jurisdiction and “the State 
Engineer cannot establish nor disestablish his own 
jurisdiction.” Id. ¶ 19. Rather, as a creature of statute, the State 
Engineer has “only those powers expressly conferred by the 
legislature,” which here included the tribal land. Id. (quoting 
Hawes v. Div. of Ins., 65 P.3d 1008, 1016 (Colo. 2003)). Thus, 
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the court held that the water court erred when it concluded, 
based upon the Tribal Rule, that the Fruitland Rule was only 
“advisory.” Id. 

The court then turned to plaintiffs’ facial challenge to the 
Fruitland Rule where plaintiffs argued that because the Tribal 
Rule divested the State Engineer of jurisdiction over 
nontributary ground water within the Southern Ute Indian 
Reservation, the State Engineer may fail to properly regulate 
the nontributary ground water in the Fruitland Formation on the 
reservation. Id. ¶ 21. The court rejected this argument, again 
pointing out that section 37-90-137(7) provides the authority 
for the State Engineer to adopt rules for nontributary ground 
water in the Fruitland Formation. The court found no merit to 
the plaintiffs’ claim that the State Engineer had disavowed his 
authority over nontributary ground water in the Fruitland 
Formation by adopting the Tribal Rule. Id. The court, however, 
pointed out in a footnote that because the plaintiffs’ challenge 
was raised as a facial challenge, nothing in the opinion would 
preclude a future as-applied challenge to the State Engineer’s 
authority regarding a particular application of the Fruitland 
Rule. Id. ¶ 21 n.4. 

 
STATE MAY BE SUED FOR “TAKE” UNDER ESA FOR 
NORMAL ADMINISTRATION OF SENIOR WATER RIGHTS 
UNDER STATE’S PRIOR APPROPRIATION DOCTRINE  

On January 21, 2014, WildEarth Guardians (WildEarth) 
served a notice of intent (NOI) to bring a civil action against 
the State of Colorado for violating section 9 of the Endangered 
Species Act (ESA), 16 U.S.C. § 1538, by causing ongoing and 
imminent future “take,” without a permit authorized by law, of 
the endangered Rio Grande silvery minnow and/or 
southwestern willow flycatcher located in the middle Rio 
Grande in New Mexico. See WildEarth Guardians, “Notice of 
Intent to Sue the State of Colorado for Violations of the 
Endangered Species Act Related to its Administration, 
Distribution, and Regulation of Water in the Rio Grande Basin 
in Colorado” (Jan. 21, 2014). The “middle Rio Grande” is the 
region between Cochiti Dam north of Albuquerque, New 
Mexico, and Elephant Butte Reservoir located just north of 
Truth or Consequences, New Mexico, in south central New 
Mexico. They allege the “take” results from “Colorado’s 
administration, distribution, and regulation of the waters in the 
Rio Grande basin from its headwaters to the Colorado-New 
Mexico state line.” Id. at 2. The notice further claims that “[t]he 
same activity also causes ongoing and imminent future ‘take’ 
without a permit authorized by law of the endangered silvery 
minnow and/or willow flycatcher by destroying or adversely 
modifying their designated critical habitat . . . .” Id. 

The Rio Grande silvery minnow is a small four-inch 
minnow whose reproduction is said to occur in response to high 
or peak spring flows. It was historically present in the Rio 
Grande from Espanola, New Mexico to the Gulf of Mexico, 
while today it is said to only occupy a 174-mile stretch of the 
middle Rio Grande in New Mexico from Cochiti Dam to 
Elephant Butte Reservoir. The Rio Grande silvery minnow was 
listed as “endangered” under the ESA in 1994, and in 1999 the 
U.S. Fish and Wildlife Service (FWS) designated as critical 
habitat the entire reach of the middle Rio Grande in New 
Mexico. Id. at 3. “The silvery minnow was reintroduced into 
the Rio Grande near Big Bend, Texas in 2008. This population 

is considered ‘a nonessential, experimental population under 
section 10(j) of the ESA.’ ” Id. at 3 n.3. 

The southwestern willow flycatcher is a small migratory 
bird that inhabits the riparian areas in parts of New Mexico, 
Colorado, and other western states. In 1995, the FWS listed the 
flycatcher as endangered, due principally to loss of habitat. 
WildEarth alleges that peak flows in the Rio Grande promote 
flycatcher nesting habitat and breeding territories, and that peak 
flows and base flows in the Rio Grande during the irrigation 
season are key factors for protecting and restoring habitat for 
the flycatcher. Id. at 6. The FWS has designated critical habitat 
for the flycatcher, some of which is in Colorado’s San Luis 
Valley. The Rio Grande Water Conservation District of Colo-
rado has an FWS-approved habitat conservation plan for the 
flycatcher in the San Luis Valley. 

WildEarth alleges that “[t]he State of Colorado admin-
isters, distributes and regulates water in a manner that is 
directly contrary to the needs of the endangered Southwestern 
willow flycatcher in the middle Rio Grande.” Id. The notice 
alleges that the unregulated annual flows at the Rio Grande 
gauge near Del Norte, Colorado (where the Rio Grande enters 
the San Luis Valley from the San Juan Mountains) can fluc-
tuate from fewer than 100,000 acre-feet to over 1,000,000 acre-
feet. Id. at 7. It further alleges that “[s]ixty-five percent of the 
native flows in the Rio Grande originate from snowmelt and 
runoff from the headwaters of the San Juan Mountains of Colo-
rado,” and “[p]rior to . . . the construction of dams, storage of 
water, and diversions for irrigated agriculture in the San Luis 
Valley, a significant spring peak flood flow occurred each 
year.” Id. WildEarth then alleges that “[m]any of the native 
species that inhabit the Rio Grande evolved with and rely on 
the dynamic nature of the river for their survival, including the 
Rio Grande silvery minnow and Southwestern willow 
flycatcher.” Id. WildEarth asserts that “[t]he alteration and 
elimination of such a peak-flow in the Rio Grande threatens the 
survival and recovery of the silvery minnow and willow 
flycatcher in the middle Rio Grande,” and that “[t]he State of 
Colorado’s administration, distribution, and regulation of water 
in the southern Colorado plays a critical role in limiting the 
amount of water that is available to create a peak-flow in the 
spring of each year.” Id.  

It is undisputed that water has been diverted, stored, and 
used for irrigation from the Rio Grande and its tributaries in 
Colorado beginning in about 1852, and that since the early 
1900s the Rio Grande and its tributaries in Colorado have been 
fully appropriated. See, e.g., San Antonio, Los Pinos & Conejos 
River Acequia Preservation Ass’n v. Special Improvement Dist. 
No. 1, 270 P.3d 927 (Colo. 2011). Also, for various historical 
reasons, under the Rio Grande Compact of 1938 (Compact), 
Colorado, unlike New Mexico, was not able to develop any 
material post-1929 reservoir storage. See Colo. Rev. Stat. 
§§ 37-66-101 to -102; see generally William A. Paddock, “The 
Rio Grande Compact of 1938,” 5 U. Denv. Water L. Rev. 1 
(2001). As a consequence, the quantity and timing of use of 
water by irrigators in the San Luis Valley remains essentially 
the same as it was in the early 1900s. It is also beyond dispute 
that Colorado has met its scheduled delivery under article III of 
the Compact, or has had an accrued credit under the Compact, 
since 1980. See Paddock, supra, at 43–44. It is perhaps for 
these reasons that WildEarth has also served NOIs on the U.S. 
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Army Corps of Engineers, the U.S. Fish and Wildlife Service, 
and the U.S. Bureau of Reclamation alleging, inter alia, that 
their operation of post-1929 reservoirs in New Mexico is 
causing ongoing and imminent future “take” without a permit 
authorized by law of the endangered Rio Grande silvery 
minnow, southwestern willow flycatcher, and other listed 
species in New Mexico. With regard to these federal NOIs, see 
the New Mexico report in this Newsletter. 

Colorado follows the prior appropriation doctrine and the 
Colorado Constitution grants the right to appropriate the 
unappropriated water of the state for beneficial use. See Colo. 
Const. art. XVI, §§ 5, 6. Thus, surface water rights are acquired 
by appropriation, not by administrative authorization and 
permit. See, e.g., Williams v. Midway Ranches Property 
Owners Ass’n, 938 P.2d 515 (Colo. 1997). The priority for 
surface water rights is determined by adjudication, and once a 
water right is adjudicated it has a priority that is enforceable 
against other water rights. See, e.g., Navajo Development Co. v. 
Sanderson, 655 P.2d 1374 (Colo. 1982). The state and division 
engineers are required to administer, distribute, and regulate the 
waters of the state in accordance with the constitution, 
applicable statutes, and court decrees. See Colo. Rev. Stat. 
§ 37-92-501. The waters of the state include the water allocated
to Colorado by interstate compacts or equitable apportionment 
decrees. See People ex rel. Simpson v. Highland Irrigation Co., 
917 P.2d 1242 (Colo. 1996). Thus, the NOI served by 
WildEarth essentially asserts that the ESA requires the State of 
Colorado to curtail the in-priority diversion by senior water 
rights of water that was appropriated under the Colorado 
Constitution and that is apportioned to the State of Colorado by 
the Rio Grande Compact. This appears to be unique and 
daunting territory for ESA litigation. 

COURT CLARIFIES STATUS OF HOLDOVER DIRECTORS OF 
WATER CONSERVANCY DISTRICTS 

The Yellow Jacket Water Conservancy District (District) is 
located in northwestern Colorado and holds conditional water 
rights in the White River Basin. It was formed and operates 
under the Water Conservancy Act (WCA), Colo. Rev. Stat. 
§§ 37-45-101 to -153. Its affairs are governed by a nine-
member board of directors, the members of which are 
appointed by the judge of the district court that oversaw the 
creation of the District. See Colo. Rev. Stat. §§ 37-45-
114, -115. In September 2008 the District’s board had only 
eight members, one member having previously resigned. Four 
of the eight voting members were “holdover” members whose 
terms of office had expired 11 months earlier, but for whom no 
replacement had been appointed. The remaining members were 
still serving under unexpired terms. Yellow Jacket Water 
Conservancy District v. Livingston, 2013 CO 73, 2013 WL 
6800619, addresses the status of these holdover directors. 

In September 2008, the District filed applications for 
findings of reasonable diligence of certain conditional water 
rights owned by the District. See Colo. Rev. Stat. § 37-92-
301(4). Prior to the filing of the diligence applications, the 
District held a meeting of the board of directors at which time 
the District authorized the filing of the applications. Several 
parties filed statements of opposition to the District’s diligence 
applications, and subsequently filed motions for summary 
judgment seeking to dismiss the applications and have the con-

ditional water rights cancelled. See 2013 CO 73, ¶ 3. The basis 
for the opposers’ motions was that “because fewer than half of 
[the District’s] directors were serving unexpired terms, the 
Board could not assemble a valid quorum and, as a result, 
could not lawfully authorize the filing of the diligence applica-
tions.” Id. The water court agreed and granted summary judg-
ment, explaining that “[a]pplications to maintain conditional 
water rights are matters within the power of the board and 
therefore the board must meet the requirements of the [WCA] 
when authorizing them.” Id. ¶ 4 (alterations in original). While 
acknowledging that the WCA contains a holdover provision 
(Colo. Rev. Stat. § 37-45-114(1)(b)), the water court reasoned 
that the holdover members had acted outside of their statutory 
authority in authorizing the diligence applications because they 
had remained on the board an unreasonable amount of time 
after their terms expired. Id. “Accordingly, the water court 
dismissed the diligence applications and deemed [the] con-
ditional water rights abandoned and cancelled.” Id. The District 
appealed. 

On appeal, the Colorado Supreme Court reversed the water 
court. The court framed the issue on appeal as whether the 
holdover provision of section 37-45-114(1)(b) contains any 
temporal or reasonableness requirement. Id. ¶ 9. It pointed out 
that under established Colorado law, “as long as a statute 
provides that the incumbent should hold over until his 
successor is duly qualified, the incumbent remains in office at 
the expiration of his term as a de jure officer.” Id. ¶ 10. The 
court found that “[t]he plain language of the WCA provides, 
without limitation, that a director [continues to] hold office for 
the original term and for the interim period between the [end] 
of the term and the appointment and qualification of a 
successor.” Id. The court held that the legislature had not 
imposed any other temporal or reasonableness requirement 
regarding the length of a holdover term in the WCA, and the 
court would not read such a limitation into the statute. Id. 
Accordingly, it held that the District’s board, including its de 
jure members, had the power and authority to authorize the 
filing of the diligence applications. Id. ¶ 12. 

GREAT LAKES REGION 
(Noah D. Hall, Reporter, and  

Kyle M. Peczynski, Student Guest Reporter) 

INDIANA TRIAL COURT FINDS NO TAKING IN LONG BEACH 
HIGH WATER MARK RESOLUTION 

In West v. Town of Long Beach, Indiana, No. 46C01-1212-
PL-1941 (LaPorte Cir. Ct. Dec. 26, 2013), the LaPorte County 
Circuit Court recently held that a Long Beach resolution 
describing the ordinary high water mark and its property 
implications did not constitute a taking. 

The resolution at issue in West (Resolution 12-003) was 
passed in response to the Indiana Department of Natural 
Resources’ 2012 statement that “[t]he ordinary high water mark 
is the line on Lake Michigan and other navigable waterways 
used to designate where regulatory jurisdiction lies and in 
certain instances to determine where public use and ownership 
begins and/or ends.” West at 2. Resolution 12-003 accepted this 
position and further stated that  
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[t]he Long Beach Police Department shall only en-
force PRIVATE PROPERTY ORDINANCES be-
tween Lake Shore Drive and Lake Michigan in the 
following locations: A. The entire length and width of 
all publicly owned beach accesses above the elevation 
of 581.5 feet. B. The entire length and width of all lots 
owned by the Town of Long Beach, Indiana, above 
the elevation of 581.5 feet. 

See id. at 2–3. 
Plaintiffs have ownership rights on lots abutting Lake 

Michigan and challenged the resolution as a taking. The trial 
court rejected their claim, holding that the resolution at issue 
was not adverse to any property right and is “merely a 
statement of policy and does not speak to ownership of the land 
under discussion.” Id. at 3.  

The trial court then briefly outlined major Indiana public 
trust doctrine cases, specifically United States v. Carstens, Nos. 
3111101, 3111102, 3111103, 2013 WL 6085970 (N.D. Ind. 
Nov. 20, 2013), which held that “the land between the edge of 
the water of Lake Michigan and the ordinary high water mark 
is held in public trust by the State of Indiana.” West at 5 
(quoting Carstens, 2013 WL 6085970, at *4). Declining to 
address the question of ownership, the court concluded that any 
further issues on this matter would best be handled by the 
Indiana legislature or an appellate court matter in which the 
state is a party. Id. at 5–6. 

NEBRASKA 
(Anthony Schutz and Sandra B. Zellmer, Reporters) 

 
 
STATE LEGISLATION 
Water Project Funding 

The most significant legislative activity relates to the 
results of a report issued in December 2013 by the Nebraska 
Water Funding Task Force, which was created by the Nebraska 
legislature in 2013 and charged with making recommendations 
on priorities and on a long-term process for determining 
funding needs for water-related projects. See Neb. Rev. Stat. 
§§ 50-504 to -507; see also Vol. XLVI, No. 2 (2013) of this 
Newsletter. The report contains a series of recommendations 
for designing and implementing a system for funding water-
related projects and programs. See Nebraska Water Funding 
Task Force, “Strategic Plan and Recommendations Report” 
(Dec. 20, 2013), http://dnr.nebraska.gov/media/PDF/LB517 
NebraskaWaterFundingTaskForceReport2013.pdf. Legislation 
has been introduced that seeks to create the sort of fund 
recommended in the report. See Legislative Bill 940, 103d 
Leg., 2d Sess. (Neb. 2014); Legislative Bill 1046, 103d Leg., 
2d Sess. (Neb. 2014). Both bills have been referred to 
committee as of the time of this writing. 
Surface Water and Ground Water Review Board 

Legislation has been introduced that would create a Sur-
face Water and Ground Water Review Board with broader 
water management powers than the currently unused Inter-
related Water Review Board. See Legislative Bill 1005, 103d 
Leg., 2d Sess. (Neb. 2014); see also Neb. Rev. Stat. § 46-719. 

This would constitute a substantial step toward a more inte-
grated water management approach in Nebraska. 
Groundwater Sustainability 

Another introduced bill would expand the ability of the 
Nebraska Department of Natural Resources (DNR) to declare 
basins as “over appropriated” within the state, effectively 
broadening the circumstances under which significant inte-
grated management planning is triggered. See Legislative Bill 
1074, 103d Leg., 2d Sess. (Neb. 2014); see also Neb. Rev. Stat. 
§ 46-713. 
Standing 

The final piece of significant proposed legislation relates 
to an important line of cases concerning judicial and 
administrative standing in water matters. Legislative Bill 985, 
103d Leg., 2d Sess. (Neb. 2014) (LB 985) would provide 
standing to natural resources districts (NRD) to participate in 
administrative hearings and litigate water matters. As we have 
reported before, the denial of standing to litigants in Nebraska 
is becoming increasingly frequent. See Vol. XLI, No. 2 (2008); 
Vol. XLIV, No. 1 (2011); and Vol. XLIV, No. 3 (2011) of this 
Newsletter.  

The most recent incarnation of the issues facing litigants is 
In re Application A-18503, Water Division 2-D, 838 N.W.2d 
242 (Neb. 2013). That case involved a hydropower appropri-
ator that applied for an additional 425 cfs appropriation from 
the Niobrara River in 2007. Numerous objections were lodged 
before the DNR, including one by an NRD that controls 
groundwater use in part of the Niobrara Basin. The DNR dis-
missed the objections of the NRD sua sponte on standing 
grounds. The Nebraska Supreme Court concluded the DNR did 
not err in making that decision because any objection the NRD 
had was based upon a wholly speculative injury to its interests, 
i.e., the impact of a grant of a further appropriation from the 
Niobrara River on groundwater management in the basin was 
uncertain.  

The court’s decision drew vigorous dissents. Justices 
Stephan and McCormack specifically dissented from the 
opinion’s treatment of the standing issue with regard to a 
private litigant, but they concurred with those portions of the 
opinion denying standing to the NRD. Justice Connolly also 
dissented, stating that both the NRD and the private litigant 
were entitled to standing based on prior decisions and DNR 
regulations. 

Some legislators are also unhappy. LB 985 purports to 
provide NRDs with standing under circumstances like those 
found in In re Application A-18503, and it would create a 
process whereby the DNR would have to consult with the 
relevant NRDs regarding whether appropriation applications 
would be contrary to the public interest. A further public-
interest review by NRDs would be a significant change in 
Nebraska water law. As to the standing question, of course, the 
extent to which the legislation would be successful depends 
upon the extent to which the court’s standing decisions are 
based on statutory grounds (in which case the legislation would 
likely be successful) and the extent to which the court’s 
decisions are based on constitutional or other systemic and 
jurisprudential limitations on its role (in which case the 
legislation likely would not be successful). The court has not 
been clear on the precise basis for its standing decisions. 
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U.S. DISTRICT COURT DISMISSES SUIT CHALLENGING 
INTEGRATED MANAGEMENT PLAN  

In litigation not concerning the standing issue, Frenchman 
Cambridge Irrigation District v. Heineman, No. 8:12CV445, 
2013 WL 5367353 (D. Neb. Sept. 24, 2013), involved a large-
scale assault on federal and state actors that are playing a role 
in a water-augmentation project in the Republican River Basin. 
The N-CORPE project involves a retirement of extensive 
irrigated acreage in the western reaches of the basin and 
the repurposing of the groundwater that is available there 
for stream augmentation. In a nutshell, this contribution of 
groundwater will help Nebraska comply with its obligations 
under the Republican River Compact and associated settlement 
agreements.  

The district court dismissed the lawsuit on multiple 
grounds as it pertained to the federal defendants. These include 
a lack of any waiver of sovereign immunity and the absence of 
any cognizable claims against the federal defendants. Absent 
any such jurisdiction or claim, the claims against the state and 
local governments involved were also dismissed because there 
was no federal question and no basis for supplemental 
jurisdiction. As to the latter, the court noted that the remaining 
claims involved “novel and complex state law issues.” Id. 
at *11. 

 
SPECIAL MASTER ISSUES FINAL REPORT IN REPUBLICAN 
RIVER COMPACT LITIGATION  

In Vol. XLVI, No. 1 (2013) of this Newsletter, it was 
reported that a draft report had been issued by the Special 
Master appointed to hear Kansas v. Nebraska, No. 126, Orig. 
(U.S. filed May 3, 2010). The final report was issued in 
November. See http://media.ca1.uscourts.gov/special_master/ 
files/2013-11-15_511.pdf. While the Special Master’s report 
addresses many technical matters at great length, perhaps the 
most significant portions of the document for audiences outside 
Nebraska include those portions where the Special Master 
evaluates Kansas’s claims for monetary damages and future 
management orders, including the appointment of a river 
master.  

While these portions of the report are too lengthy to ad-
dress with any specificity here, the Special Master essentially 
concluded that Nebraska’s history of noncompliance did not 
justify significant future intervention because Nebraska was 
able to show that it had implemented plans that would reduce 
the risk of noncompliance going forward. As to monetary 
relief, the Special Master concluded that Nebraska should pay 
Kansas based upon taking into account both Kansas’s loss and 
Nebraska’s gain, and ultimately arriving at an amount that is 
“fair and equitable.” Id. at 135. Regarding Kansas’s loss, the 
Special Master concluded it was approximately $3.7 million. 
Id. at 170–72. As to Nebraska’s gain, the Special Master con-
cluded it was “very much larger than Kansas’ loss, likely by 
more than several multiples.” Id. at 178. The Special Master 
recommended a $5.5 million award, based in part on 
Nebraska’s efforts since 2007 to comply with the compact. In 
light of those efforts, the final report also rejected Kansas’s 
claims for injunctive relief, including the appointment of a river 
master. Id. at 180–86. 

 
 

NEVADA 
(John R. Zimmerman, Reporter) 

 
 
DECISION TO GRANT NEW GROUNDWATER APPROPRIATIONS 
TO THE SOUTHERN NEVADA WATER AUTHORITY REMANDED 
TO STATE ENGINEER 

A recent Nevada district court decision upended several 
rulings from the Nevada State Engineer that granted to the 
Southern Nevada Water Authority (SNWA) over 61,000 acre-
feet annually (afa) of new groundwater appropriations from 
four basins located in central and eastern Nevada. See White 
Pine Cnty. & Consol. Cases v. State Eng’r, No. CV1204049 
(Nev. 7th Dist. Ct. Dec. 10, 2013). The decision is currently on 
appeal to the Nevada Supreme Court. See State Eng’r v. 
Millard Cnty., No. 64815 (Nev. filed Jan. 23, 2014). 

SNWA’s new appropriations are part of its plan to convey 
groundwater from basins in central and eastern Nevada to 
southern Nevada to reduce its reliance on Colorado River 
water, provide flexibility to respond to droughts, and meet its 
projected water demand. White Pine at 2. The applications 
were filed in 1989 and were initially granted by the State 
Engineer in 2006. Id. The State Engineer, however, was 
reversed by the Nevada Supreme Court for failure to act on the 
applications within one year of filing as was required by a 
statute in existence when the applications were filed. Id.; see 
Great Basin Water Network v. State Eng’r, 234 P.3d 912 (Nev. 
2010). On remand from the Nevada Supreme Court, the State 
Engineer again published notice of the applications, allowed 
protests, and held several weeks of hearings in fall 2011 before 
acting on the applications again. 

After the hearings, the State Engineer granted 61,127 afa 
to SNWA. According to the decision, this water appropriation 
is the largest in Nevada history and likely the largest interbasin 
transfer of water in U.S. history. White Pine at 3. Under the 
State Engineer’s ruling, SNWA must conduct its pumping in 
stages. Id. In stage one, SNWA was limited to 38,000 afa for 
the first eight years of pumping and the State Engineer would 
review the effects of that pumping before allowing SNWA to 
move on to the next stage. Id. In stage two, SNWA was limited 
to 50,000 afa for eight years and the State Engineer would 
review the effects of that pumping before allowing SNWA to 
pump the full appropriation. Id. In stage three, SNWA was 
permitted to pump the full 61,127 afa. Id. The State Engineer 
also required the effects of pumping to be subject to a 
monitoring, management, and mitigation plan to monitor 
impacts and protect existing water rights and the environment. 
Id. One Nevada county, two Utah counties, several Indian 
tribes, and an environmental group appealed the State 
Engineer’s ruling to the court. Id. at 1. On appeal, the court 
concluded that portions of the State Engineer’s decision were 
arbitrary and capricious and not supported by substantial 
evidence. 

First, the court concluded that the State Engineer violated 
his own definition of perennial yield by allowing SNWA to 
appropriate the entire perennial yield without requiring 
evidence that SNWA’s pumping would reduce natural 
discharge (i.e., evapotranspiration) by an equal amount. Id. at 
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10–13. The State Engineer defines perennial yield as “the 
maximum amount of groundwater that can be salvaged each 
year over the long term without depleting the groundwater 
reservoir.” Id. at 10. The State Engineer further states that such 
yield is “ultimately limited to the maximum amount of natural 
discharge that can be salvaged for beneficial use.” Id. In 
SNWA’s case, the court found unpersuasive the State 
Engineer’s determination that capturing all evapotranspiration 
and reaching equilibrium would “take a long time.” Id. at 12. 
The court concluded that the State Engineer’s finding not only 
was not supported by substantial evidence, it was actually 
incorrect because some evidence showed that equilibrium 
would never be reached. Id. The court stated that the State 
Engineer must limit his “award” of water rights to a level that 
has “some prospect of reaching equilibrium in the reservoir.” 
Id. at 13. 

Second, the court concluded that the monitoring, 
management, and mitigation plan lacked objective standards as 
to when mitigation of impacts to existing rights or the 
environment would be triggered. Id. at 15–16. The State 
Engineer stated in his ruling that it was premature to attempt to 
set quantitative triggers for mitigation actions because there 
was not enough data to set accurate triggers. Id. at 16. The 
court, however, disagreed and stated that if there is not enough 
data to set objective quantitative standards, then granting the 
appropriation is premature. Id. 

Lastly, the court rejected the State Engineer’s finding that 
SNWA’s appropriations would not measurably affect existing 
water rights in other interconnected basins for at least 100 years 
and thus would not conflict with those rights. The court 
concluded that the 100-year finding was only “hoped for” and 
that the State Engineer needed to recalculate the amount of 
water that was available for appropriation in those basins. Id. 
at 20.  

Based on the court’s conclusions it remanded the case to 
the State Engineer to recalculate the amount of unappropriated 
groundwater to ensure that the basins will reach equilibrium 
between discharge and recharge in a reasonable time. 
Additionally, the court ordered the State Engineer to conduct 
additional hydrological studies of the several interconnected 
basins, and set objective standards for mitigation of impacted 
existing rights. Id. at 23. 

NEW MEXICO 
(Maria O’Brien, Reporter) 

STATE’S EXEMPT WELL STATUTE UPHELD; NATURE OF 
PRIOR APPROPRIATION DOCTRINE ADDRESSED 

As reported in Vol. XLIII, No. 2 (2010) of this Newsletter, 
Bounds v. State, 2011-NMCA-011, 149 N.M. 484, 252 P.3d 
703, involved a challenge to the authority of the New Mexico 
Office of the State Engineer (OSE) to continue to issue permits 
for exempt domestic wells pursuant to a long-standing 
regulatory and statutory scheme. The New Mexico Court of 
Appeals issued a decision in late 2010 and certiorari was 
granted by the New Mexico Supreme Court in January 2011. 
The case was not finally decided by the supreme court until late 

2013. See Bounds v. State ex rel. D’Antonio, 2013-NMSC-037, 
306 P.3d 457.  

New Mexico’s domestic well statute, N.M. Stat. Ann. 
§ 72-12-1.1, provides for a right to a domestic well for
domestic purposes, and for the use of sufficient water to 
irrigate up to one acre of non-commercial lawn, garden, or 
trees. While subject to priority administration, the issuance of 
these permits does not provide for notice and an opportunity for 
objection or hearing prior to the granting of an application. 
These permits, however, do not grant a traditional water right: 
exempt domestic well rights, while transferable with the land, 
are not available for transfer to a new place, purpose, or point 
of diversion. In more recent years, the OSE has promulgated 
regulations to more specifically implement, and in some areas 
limit, the right to domestic wells. See N.M. Code R. § 19.27.5. 

While finding no injury to plaintiffs’ senior water rights, 
the district court in Bounds had ruled that the domestic well 
statute and the OSE’s exercise of its jurisdiction pursuant to the 
statute were unconstitutional, violating the prior appropriation 
doctrine and the due process rights of senior users. See N.M. 
Const. art. XVI, § 2. The OSE appealed and the court of 
appeals reversed. The court of appeals held that the state 
statutes and the OSE’s exercise of jurisdiction thereunder were 
not unconstitutional because the legislature has the authority to 
pass statutes to effectuate the administration and appropriation 
of surface and groundwater. 2013-NMSC-037, ¶ 8. The court 
of appeals found that the priority administration doctrine was a 
doctrine of general principles, and no aspect of the doctrine 
was violated either in how the legislature had directed the OSE 
to issue domestic well permits, or in how the OSE was in fact 
providing for the appropriation of water pursuant to the 
domestic well statute. Id. The court of appeals did not address 
the issue of whether there was a violation of due process based 
on the issuance of domestic well permits without public notice. 
See id. ¶ 48. The New Mexico Supreme Court accepted the 
case on plaintiffs’ petition for certiorari to consider two 
constitutional questions regarding (1) whether the issuance of 
domestic well permits without considering the availability of 
water violated the prior appropriation doctrine; and (2) whether 
the failure to provide notice prior to issuance of domestic well 
permits violated the due process rights of petitioners and other 
senior water users. See id. ¶ 10.  

The supreme court affirmed the court of appeals, albeit on 
slightly different reasoning. The supreme court agreed that 
there was no violation of the prior appropriation doctrine, 
finding that the domestic well statute was limited to permitting 
and the issuance of a permit did not relate to or dictate the 
outcome of administration of water rights, which would 
implicate priority administration. Id. ¶ 44. The issuance of a 
permit itself did not violate the prior appropriation doctrine. 
The supreme court, however, disagreed that the prior 
appropriation doctrine was one of general principles. The 
supreme court specifically rejected this aspect of the ruling of 
the court of appeals, concluding that the prior appropriation 
doctrine as set forth in the New Mexico Constitution means 
what it says: “priority of appropriation shall give the better 
right.” Id. ¶ 46 (quoting N.M. Const. art. XVI, § 2). The court 
stated that the doctrine should not be read as “an aspiration, 
subject to legislative whim and administrative discretion.” Id. 
¶ 47. The court also found that the due process rights of 
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petitioners were not violated. The court determined that 
petitioners had demonstrated no injury to their water rights, 
thus no deprivation of such rights was shown. Id. ¶ 54. 
 
CONTINUED EFFORTS TO IMPLEMENT NATIVE AMERICAN 
WATER RIGHTS SETTLEMENTS 

Addressing Indian water rights claims remains a para-
mount issue in New Mexico. In the last several years New 
Mexico has been successful in settling several decades-long 
disputes relating to the claims of six Native American tribes 
and securing federal authorization and funding to allow for 
settlement implementation. Following the passage of the 
Omnibus Public Land Management Act of 2009, Pub. L. No. 
111-11, 123 Stat. 991, and the Claims Resolution Act of 2010, 
Pub. L. No. 111-291, 124 Stat. 3064, New Mexico is in the 
throes of implementing settlements of the water rights claims 
of the Navajo Nation in the San Juan River Basin in north-
western New Mexico, State of New Mexico ex rel. State Engi-
neer v. United States, No. CV-75-184 (N.M. Dist. Ct. San Juan 
Cnty.); the claims of Taos Pueblo in the Abeyta general stream 
adjudication, State of New Mexico ex rel. State Engineer v. 
Abeyta, No. 6:69-CV-07896-MV (D.N.M); and the claims of 
the Pueblos of Nambe, Pojoaque, San Ildefonso, and Tesuque 
in the Aamodt adjudication, New Mexico ex rel. State Engineer 
v. Aamodt, No. 6:66-CV-06639-MV-MPL (D.N.M.). Both of 
the latter adjudications are on the northern Rio Grande. (All 
pleadings for the San Juan River general stream adjudication, 
including all pleadings relating to the claims of the Navajo 
Nation, can be accessed through the Eleventh Judicial District 
Court’s website at http://sjrba.11thjdc.com. A useful resource 
where copies of all the settlement agreements, congressional 
authorizations, and related documents can be found is a repos-
itory created and maintained by the Utton Transboundary 
Resources Center at the University New Mexico School of Law 
under the auspices of the Native American Water Rights 
Settlement Project. The repository contains documents relating 
to Native American water rights settlements nationwide. Doc-
uments can be located through the center’s e-repository at 
http://repository.unm.edu/handle/1928/21727.) 

Late in 2013 the trial court entered an order approving the 
partial final decree quantifying and adjudicating the claims of 
the Navajo Nation to the waters of the San Juan Basin pursuant 
to the settlement agreement among the State, the United States, 
and the Nation, and approved by Congress in the Omnibus 
Public Land Management Act. See Partial Final Judgment and 
Decree of the Water Rights of the Navajo Nation, State of New 
Mexico ex rel. State Engineer v. United States, No. CV-75-184 
(N.M. Dist. Ct. San Juan Cnty. filed Nov. 1, 2013). A myriad 
of non-Indian water users objected to the entry of the decree. 
The standard the court set for approval of the decree required 
the settling parties to demonstrate that (1) the settlement 
agreement was the product of good faith, arms-length 
negotiations; (2) the settlement agreement and the proposed 
decree would reduce or eliminate impacts on junior water 
rights; (3) the settlement was less than the potential claims that 
could be secured at trial; and (4) the settlement is fair, 
adequate, and reasonable, and consistent with public policy and 
applicable law. See Order Establishing the Legal Standards for 
Evaluating the Proposed Decrees and Respective Burdens of 
Proof, State of New Mexico ex rel. State Engineer v. United 
States, No. CV-75-184 (N.M. Dist. Ct. San Juan Cnty. filed 

Feb. 3, 2012). Objectors to the decree have appealed to the 
New Mexico Court of Appeals. The State moved to dismiss the 
appeals on February 14, 2014, for failure of petitioners to 
timely file docketing statements. On February 21, 2014, the 
court of appeals summarily denied the State’s motion to 
dismiss the appeals. 

The settling parties in the Abeyta and Aamodt general 
stream adjudications are in the process of moving forward to 
secure entry of partial final decrees quantifying and 
adjudicating the rights of the Pueblo of Taos in Abeyta and the 
Pueblos of Nambe, Pojoaque, Tesuque, and San Ildefonso in 
the Aamodt case. The congressional authorizations require the 
entry of partial final decrees for the Pueblo rights in both 
adjudications by 2017. 
 
RIO GRANDE COMPACT LITIGATION 

Vol. XLVI, No. 1 (2013) of this Newsletter included a 
report on the request by the State of Texas to the U.S. Supreme 
Court for leave to file a complaint for an original action against 
the states of New Mexico and Colorado with regard to alleged 
violations of the Rio Grande Compact by New Mexico. See 
Texas v. New Mexico & Colorado, No. 22O141, Orig. (U.S. 
filed Jan. 8, 2013). In its complaint, Texas requests construc-
tion and enforcement of the Rio Grande Compact as it relates 
to the Rio Grande Project, and an order to require New Mexico 
to deliver, and not deplete once delivered, the water Texas is 
entitled to under the Compact and from the Project. Spe-
cifically, Texas alleges that groundwater diversions within New 
Mexico, and authorized by New Mexico, have caused and 
continue to cause depletions of surface water that is designated 
for Texas under the Rio Grande Compact. The Compact 
requires New Mexico to meet its delivery obligations to Texas 
at Elephant Butte reservoir, over 100 miles north of the Texas 
border. Texas asserts that New Mexico has taken and continues 
to take the deliveries it makes to Elephant Butte by depletions 
of the surface and connected groundwater of the Rio Grande 
downstream of New Mexico’s delivery point. 

Since January 2013, New Mexico and Colorado have filed 
responses to Texas’ motion for leave to file, requesting the 
Court to deny the motion on the grounds that no cause of action 
is stated for Compact violations, and that alternative forums 
exist to adjudicate Texas’ claims. The Supreme Court 
requested the United States to submit a brief setting forth its 
view. The United States filed its brief on December 10, 2013, 
arguing that Texas’ complaint states a cause of action under the 
Rio Grande Compact as “Texas has adequately pled an injury 
to its sovereign rights under a reasonable interpretation of the 
Compact,” and that the Court should grant leave for Texas to 
file because the Supreme Court has original and exclusive 
jurisdiction over the claims by Texas against New Mexico. The 
United States did suggest, however, that as a procedural matter 
the Court should consider setting a schedule whereby, once the 
Texas complaint was filed, New Mexico could file a motion to 
dismiss. On January 27, 2014, the Court entered an order 
granting leave for Texas to file its complaint and allowing New 
Mexico 60 days within which to file a motion to dismiss with 
responses due 45 days thereafter. 

Editor’s Note: The authors are counsel to El Paso County 
Water Improvement District No. 1, the Texas beneficiary to the 
waters of the Rio Grande Project. 
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POTENTIAL ESA CHALLENGE TO MANAGEMENT AND USE OF 
RIO GRANDE WATER 

The allocation and use of water on the Rio Grande may be 
further complicated this year due to four notices of intent (NOI) 
to file suit under the Endangered Species Act (ESA) lodged by 
WildEarth Guardians (WildEarth). The NOIs allege violations 
of the ESA for failing to provide sufficient water for and 
otherwise protect the endangered Rio Grande silvery minnow 
and southwestern willow flycatcher. On January 9, 2014, 
WildEarth filed an NOI against the U.S. Army Corps of 
Engineers (Corps) for termination of formal section 7 
consultation with the U.S. Fish and Wildlife Service (FWS) 
regarding the Corps discretionary activities within the middle 
Rio Grande that affect the endangered species. On January 21, 
2014, WildEarth filed an NOI against the State of Colorado 
alleging the State had committed “take” under the ESA by 
failing to curtail water diversions in the San Luis Valley of 
Colorado, thereby diminishing flow of water into critical 
habitat for the silvery minnow and willow flycatcher in the 
middle Rio Grande downstream in New Mexico. And on 
February 4, 2014, WildEarth filed two more NOIs naming the 
U.S. Bureau of Reclamation (Reclamation) and the FWS.  

The NOI vis-à-vis the State of Colorado brings a new and 
interesting twist to both endangered species protection and 
compact issues on the Rio Grande. It is the first time Colorado 
has been directly brought into the long-standing struggles to 
address protection of the minnow in the middle Rio Grande in 
New Mexico. If successful, the claims against Colorado could 
result in Colorado being forced to deliver more water than it is 
obligated to deliver to New Mexico under the Rio Grande 
Compact. However, even if ESA claims against Colorado were 
ultimately successful, it remains to be seen whether any 
additional deliveries would actually result in more water in the 
middle Rio Grande where it is needed for the minnow. The 
remaining NOIs against the federal agencies generally relate to 
the failure to finalize a biological opinion to replace the now 
expired 2003 programmatic biological opinion relating to 
federal actions and Rio Grande endangered species. WildEarth 
may file suit upon the expiration of 60 days from the date of 
the respective notices. (In May 2013, WildEarth filed an NOI 
as to Reclamation and the Corps but has not followed through 
and filed suit.) For further discussion of the NOI served on 
Colorado and the implications thereof, see the Colorado report 
in this Newsletter. 

Collectively, the NOIs appear to raise the specter of a 
return to a prior decade of litigation regarding how to supply 
water to the endangered silvery minnow in an increasingly 
water-short stream system. The prior silvery minnow litigation 
ended with a ruling by the U.S. Court of Appeals for the Tenth 
Circuit in which the court found the entirety of the case moot 
because the only pending claims related to a superseded 
biological opinion. See Rio Grande Silvery Minnow v. Bureau 
of Reclamation, 601 F.3d 1096 (10th Cir. 2010). Additionally, 
federal legislation had exempted, in perpetuity, imported San 
Juan-Chama Project water from use for ESA compliance absent 
voluntary agreements. See Consolidated Appropriations Act, 
2005, Pub. L. No. 108-447, div. C, tit. II, § 205(a), 118 Stat. 
2809, 2949. The same federal legislation codified the 2003 
biological opinion and insulated it from challenge until March 
17, 2013, so long as the reasonable and prudent alternatives and 

incidental take limits of the 2003 biological opinion were 
complied with. See id. § 205(b). 

NORTH DAKOTA 
(Jennifer L. Verleger, Reporter) 

NORTH DAKOTA SUPREME COURT RULES IN FAVOR OF 
STATE ON TITLE TO MINERALS UNDER THE SHORE ZONE 

In Vol. XLVI, No. 3 (2013) of this Newsletter, two cases 
were reported addressing title to minerals underlying the shore 
zone (the area between the ordinary high watermark and the 
low watermark) of the navigable waterways in the state of 
North Dakota. See Reep v. State, No. 53-2012-CV-00213 (N.D. 
Dist. Ct. 2013); Brigham Oil & Gas v. Bd. of Univ. & Sch. 
Lands, No. 53-2011-CV-00495 (N.D. Dist. Ct. 2013). Those 
cases were consolidated for purposes of summary judgment 
cross-motions regarding the statutory interpretation of N.D. 
Cent. Code § 47-01-15. The State of North Dakota prevailed on 
a motion for partial summary judgment regarding the statutory 
interpretation at the district court level, and the plaintiffs 
appealed to the North Dakota Supreme Court.  

In an opinion issued December 26, 2013, the supreme 
court held that the state owned the mineral interests under the 
shore zone at statehood under the equal footing doctrine and 
that the anti-gift clause language in article X, section 18, of the 
North Dakota Constitution precludes construing the language 
in N.D. Cent. Code § 47-01-15 as conveying the state’s mineral 
interests to upland owners. See Reep v. State, 2013 ND 253, 
¶¶ 24, 25, 841 N.W.2d 664, 674–75. The court noted that if the 
chain of title for an individual parcel reflects that the State 
granted its equal footing interests to upland owners, then those 
owners would take to the low watermark, subject to the public 
trust doctrine and except where the deed provides otherwise. 
Id. ¶ 1, 841 N.W.2d at 667. 

Plaintiffs submitted a petition for reconsideration, which 
was denied. 
 

OREGON 
(Kirk B. Maag, Reporter) 

EXTENSION OF TIME FOR PERFECTING MUNICIPAL 
WATER RIGHTS 

In Oregon, the holder of a municipal water use permit must 
complete construction of proposed works and fully apply water 
to beneficial use within 20 years from the date on which the 
permit was issued. Or. Rev. Stat. § 537.230(2). The Oregon 
Water Resources Department (OWRD) may allow an extension 
of time to complete construction and apply the water to 
beneficial use under the following conditions: 

(1) The permit holder shows “good cause” for the exten-
sion; 

(2) OWRD conditions the extension of time such that the 
permit holder may not divert water beyond the maxi-
mum rate diverted before the extension unless the 
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permit holder submits a water management conser-
vation plan that is approved by OWRD; and 

(3) OWRD finds that “the undeveloped portion of the 
permit is conditioned to maintain . . . the persistence 
of fish species listed as sensitive, threatened or 
endangered under state or federal law.”  

Id. (emphasis added). 
In WaterWatch of Oregon, Inc. v. Water Resources De-

partment, 316 P.3d 330 (Or. Ct. App. 2013), the Oregon Court 
of Appeals analyzed whether “the undeveloped portion of the 
permit” refers to (1) the portion of the permit that was un-
developed as of the expiration of the development deadline in 
the permit or last-issued extension; or (2) the portion of the 
permit that was undeveloped at the time OWRD approves a 
new extension of time. The court held that the phrase “the 
undeveloped portion of the permit” refers to the portion of the 
permit that was undeveloped at the expiration of the develop-
ment deadline in the permit or last-issued extension. Id. at 344. 

The municipal permit at issue in WaterWatch was issued to 
the City of Cottage Grove. Id. at 331. The city’s permit was 
issued in 1977, and the last extension granted by OWRD (other 
than the extension at issue in the case) expired on October 1, 
1999. The permit authorized the use of 6.2 cubic feet per sec-
ond (cfs) for municipal use. At the time the extension expired, 
the city had not completed construction of infrastructure nec-
essary to put the full 6.2 cfs to beneficial use. In November 
2007, the city completed construction of new infrastructure that 
allowed it to divert the full 6.2 cfs to beneficial use. Then, on 
July 10, 2008, the city diverted the full 6.2 cfs and put it to 
beneficial use. Id. at 332–33. 

“On August 19, 2008, [OWRD] issued a proposed final 
order that proposed to grant [the city] an extension of time, 
from October 1, 1999, to October 1, 2013, to complete con-
struction of its water system and to apply water to full ben-
eficial use under [the permit].” Id. at 333. OWRD did not 
condition the permit to maintain the presence of listed fish 
species because OWRD concluded that there was no undevel-
oped portion of the permit at the time. WaterWatch of Oregon, 
Inc. (WaterWatch) filed a protest and argued that OWRD was 
required to condition for fish persistence the portion of the 
permit that was undeveloped on October 1, 1999. The issue 
was referred to the Office of Administrative Hearings, and the 
administrative law judge agreed with OWRD. Id. 

WaterWatch then filed a petition for review. Id. at 333–34. 
The Oregon Court of Appeals agreed with WaterWatch’s 
interpretation. The court explained that “[t]he text, context, and 
legislative history of [Or. Rev. Stat. § 537.230(2)] indicate that 
the ‘undeveloped portion of the permit’ is to be measured by 
reference to the maximum rate of water applied to beneficial 
use before the expiration of the development deadline in the 
permit or last-issued extension.” Id. at 344. As a result, OWRD 
must withdraw the water right certificate it issued to the city 
following OWRD’s approval of the extension of time and 
reevaluate the application for an extension of time using the 
definition adopted by the court of appeals. Id. 

Based on the court’s holding, OWRD must condition the 
portion of the permit that was undeveloped on October 1, 1999, 
to maintain the persistence of listed fish. This means that less 
than the full 6.2 cfs will be available to the city. 

A second issue decided by the court of appeals in 
WaterWatch was whether the case was moot. Id. at 334. The 
city and OWRD contended that the case was moot because, 
after OWRD granted the extension of time, the city perfected 
its water right under the permit and was issued a water right 
certificate by OWRD. Id. at 332. (In Oregon, a water right 
certificate represents a vested property interest that is entitled 
to judicial protection. See Saylor v. Water Res. Dep’t, 788 P.2d 
494, 495 (Or. Ct. App. 1990).) WaterWatch did not challenge 
OWRD’s issuance of the water right certificate. Id. at 333. 

“Issuance of a water-right certificate secures certain rights.” 
Id. at 335. An Oregon statute provides that: 

Rights to the use of water acquired under the 
provisions of the Water Rights Act, as set forth in a 
certificate issued under [Or. Rev. Stat. § 537.250(1)], 
shall continue in the owner thereof so long as the 
water shall be applied to a beneficial use under and in 
accordance with the terms of the certificate, subject 
only to loss: 

(a) By nonuse . . . ; or 
(b) As provided in [Or. Rev. Stat. § 537.297]. 

Id. (quoting Or. Rev. Stat. § 537.250(3)). Oregon law further 
provides that: 

A water right certificate issued in accordance with the 
provisions of [Or. Rev. Stat. § 537.250] which, after 
the expiration of three months from the date it is 
issued, has not been contested and canceled in the 
manner provided in [Or. Rev. Stat. § 537.260] . . . , 
shall be conclusive evidence of the priority and extent 
of the appropriation therein described in any pro-
ceeding in any court or tribunal of the state, except in 
those cases where the rights of appropriation thereby 
described have been abandoned subsequent to the 
issuance of the certificate. 

Id. (alteration omitted) (quoting Or. Rev. Stat. § 537.270). 
The city and OWRD interpreted these statutory provisions 

to prevent the court from affecting the city’s rights under a 
certificate that is not challenged during the time period allowed 
by statute. Id. at 336. WaterWatch contended that, because 
OWRD’s authority to issue the water right certificate depended 
on the validity of its order granting the extension of time, 
judicial review of the order granting the extension of time was 
not moot. Id. WaterWatch further contended that, if the order 
granting the extension of time was unlawful, the court could 
order OWRD to vacate the city’s water right certificate. Id. The 
court agreed with WaterWatch that the case was not moot 
because “[OWRD’s] authority to issue the certificate was 
predicated on the legality of the extension order, and 
[WaterWatch] had no practical ability to seek judicial review of 
the certificate.” Id. at 338–39. 

The city has filed a petition for review with the Oregon 
Supreme Court. For an earlier report on the extension of time 
issue, see Vol. XLV, No. 2 (2012) of this Newsletter. 
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WASHINGTON 
(Amy K. Kelley, Reporter) 

WASHINGTON SUPREME COURT ADDRESSES THE NATURE OF 
ESTABLISHED MINIMUM INSTREAM FLOWS WITHIN THE 
PRIOR APPROPRIATION DOCTRINE  

In 2001, the Washington State Department of Ecology 
(DOE) promulgated the Skagit River Basin Instream Flow Rule 
(Rule) establishing minimum instream flow requirements for 
the Skagit River pursuant to the state water code. See Wash. 
Rev. Code § 90.54.020(3)(a). This very substantial river serves 
multiple water supply purposes, both those requiring con-
sumptive use and those requiring instream flows. Notably, the 
Skagit River Valley contains a large and growing population. 
Skagit County (and other users) opposed the 2001 Rule due to 
concerns that it would inhibit new development (e.g., resi-
dential, commercial, agricultural, industrial). Opposition 
included the filing of a lawsuit and concomitant attempts to get 
the Rule amended. In 2006, in settlement of the lawsuit, DOE 
agreed to issue the amended rule that was the subject of the 
current case, Swinomish Indian Tribal Community v. Wash-
ington State Department of Ecology, 311 P.3d 6 (Wash. 2013). 
The amended rule “reserves water from the Skagit River sys-
tem for future year-round out-of-stream uses, despite the fact 
that in times of low stream flows these uses will impair estab-
lished minimum instream flows necessary for fish, wildlife, 
recreation, navigation, scenic and aesthetic values.” Id. at 8 
(emphasis added). There were 27 various future non-instream 
reservations recognized in the amended rule. The Swinomish 
Indian Tribal Community (Tribe) challenged the amended rule, 
which was upheld by the trial court. The Tribe appealed. 

Washington’s water code grants the DOE authority to 
make new reservations of water despite impairment of existing 
instream flow requirements “where it is clear that overriding 
considerations of the public interest will be served.” Id. at 9 
(quoting Wash. Rev. Code § 90.54.020(3)(a)). DOE (at the 
behest of Skagit County and other opponents of the original 
Rule) read this authority broadly, but the Washington Supreme 
Court held that the public interest exception is “very 
narrow, . . . and requires extraordinary circumstances . . . .” Id. 
at 8. Such circumstances do not include a prospective 
comprehensive grant to new (or expanded) consumptive water 
users to simply grow and then demand “noninterruptible 
water,” resulting in the possible impairment of the preexisting 
minimum flows.  

The court came to this “narrow” reading through an 
intensive inquiry into statutory interpretation and legislative 

intent, and an in-depth review of an earlier case addressing 
minimum flows. See Postema v. Pollution Control Hearings 
Bd., 11 P.3d 726 (Wash. 2000). Ultimately, the court concluded 
that DOE had exceeded its authority in adopting the amended 
rule. The court found that the approach of DOE to the issue of 
overriding considerations of public interest would allow it to 
“reallocate water supply and priority of rights,” and that there 
was “[n]othing in the limited number of words in the [statute 
that] can be said to grant such expansive power.” 311 P.3d 
at 14.  

The court early on emphasized that in Washington, mini-
mum flows, once established, “are appropriations of water with 
priority dates [as] of the rules’ adoption, and therefore water 
necessary to meet established minimum flows and levels is 
unavailable for appropriation to other uses. Further, withdrawal 
of water necessary to maintain minimum flows impairs an 
existing water right, contrary to law.” Id. at 9. The court later 
noted that, paradoxically, DOE’s amended rule would use “the 
very same reasons why an application to appropriate water” 
should be denied in Washington—the unavailability of water 
and/or the impairment of existing rights—as the reasons to find 
overriding considerations of public interest. Id. at 15. It found 
such an interpretation “strained” and “unlikely”: “This end-run 
around the normal appropriation process does not accord with 
the prior appropriation doctrine and the detailed statutes 
implementing the doctrine.” Id.  

During the development of the amended rule, DOE staff 
had found that the potential harms to instream uses would be 
“small,” but the court noted that the prior appropriation statutes 
in Washington do not “differentiate between impairment of 
existing rights based on whether the impairment is de minimis 
or significant.” Id. (quoting Postema, 11 P.3d at 739). (One 
might also wonder why, if the needs served by the instream 
flow requirements truly were so minimal that new consumptive 
uses could flourish without undue concern for them, why the 
opposition to the original Rule was so intense!) But even if one 
were to look at large future consumptive needs relative to what 
might be small or de minimis effects on the existing minimum 
flow requirements, “[r]egardless of the amount of water at 
issue . . . , [DOE’s] reading of the statute results in considerable 
authority to reevaluate and reallocate water . . . .” Id. at 19. The 
court found that DOE has no such general authority. The court 
recognized that the dispute involved “policy determinations 
about reallocating . . . water . . . to encourage devel-
opment . . . .” Id. at 20. It resoundingly stated that “policy 
determinations are for the legislature. If reallocation of 
instream flow necessary to meet minimum flow water rights is 
to be a part of state water policy, it should come by way of 
legislative action.” Id. 
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KLAMATH BASIN GENERAL STREAM 
ADJUDICATION UPDATE 
(Kirk B. Maag, Oregon Reporter)

Vol. XLVI, No. 3 (2013) of this Newsletter provided an 
update on the status of the Klamath Basin General Stream Ad-
judication (Klamath Adjudication). The administrative phase of 
the Klamath Adjudication concluded in March 2013, when the 
Oregon Water Resources Department (OWRD) filed its Find-
ings of Fact and Order of Determination (Determination) with 
the Klamath County Circuit Court. OWRD’s filing of the 
Determination initiated the judicial phase of the Klamath Adju-
dication, and the court initially set the date of its initial hearing 
for March 3, 2014. 

Significant new developments regarding the Klamath Ad-
judication have occurred in 2014. This report summarizes (1) a 
historic settlement agreement that was reached in the Upper 
Klamath Basin (Upper Basin), (2) the introduction of federal 
legislation designed to help implement various comprehensive 
settlement agreements related to water rights in the Upper 
Basin, (3) the rescheduling of the initial hearing in the Klamath 
Adjudication to accommodate settlement negotiations and other 
case management considerations, and (4) regulation of surface 
and ground water rights in the Upper Basin as a result of the 
Klamath Adjudication and drought conditions. 
Historic Settlement Agreement Reached in Upper 
Klamath Basin 

The immediate effect of OWRD’s filing of the Determina-
tion was that OWRD began enforcing calls by those with senior 
water rights under the Determination against those with junior 
water rights. As a result of various calls, OWRD shut off 
diversions of surface water for irrigation to significant portions 
of the Upper Basin in summer 2013. This prompted Senators 
Ron Wyden and Jeff Merkley, Congressman Greg Walden, and 
Governor John Kitzhaber (all of Oregon) to form a task force 
with the purpose of negotiating a settlement agreement to 
resolve disputes regarding water rights in the Upper Basin. 

The task force was led by Richard Whitman, the Natural 
Resources Policy Director for the Governor’s Natural Re-
sources Office, and worked for more than nine months to 
negotiate the Upper Klamath Basin Comprehensive Agreement 
(Upper Basin Agreement). The task force included representa-
tives from various state and federal agencies, from the Klamath 
Tribes, and from the Upper Basin farm and ranch communities. 

continued on page 2 

TCEQ ISSUES EMERGENCY ORDER 
CURTAILING DELIVERIES 

TO IRRIGATION CUSTOMERS 
(Emily Willms Rogers, Texas Reporter)

For the third consecutive year, the Texas Commission on 
Environmental Quality (TCEQ) has issued a temporary emer-
gency order finding that low inflows and decreasing lake levels 
along the Colorado River necessitate the curtailment of “in-
terruptible” stored water that would otherwise be provided for 
agricultural irrigation, primarily to downstream rice farming 
operations (Rice Producers). See Order, In re Application of 
LCRA for Emergency Authorization, No. 2014-0124-WR 
(TCEQ Feb. 27, 2014) (Final Order). The Lower Colorado 
River Authority (LCRA), the primary right holder and operator 
of the storage lakes in the Colorado River Basin, requested this 
emergency relief on December 10, 2013, on the basis that it 
was essential to ensuring the availability of potable water and 
water for use in the generation of electricity. On January 27, 
2014, TCEQ’s executive director agreed and issued the emer-
gency order permitting LCRA to cease providing interruptible 
stored water as long as the combined storage capacity of 
LCRA’s two largest reservoirs was less than 1.1 million acre-
feet (maf), effectively eliminating the provision of such water 
entirely as such levels are not in the foreseeable forecast. The 
Rice Producers challenged the order—particularly the 1.1 maf 
curtailment trigger—and after a contested case hearing, the 
TCEQ upheld the emergency order but modified the terms to 
allow for unconditional curtailment during the order’s effective 
period, omitting any reference to a specific curtailment trigger. 
Id. at 17. Since the issuance of the Final Order, however, the 
TCEQ’s executive director has already renewed the order for 
an additional 60 days and released a subsequent draft proposal 
seeking to incorporate large-scale curtailment at 1.1 maf 
combined storage on an ongoing basis during periods of 
extraordinary drought. See Order, In re Application of LCRA 
for Emergency Authorization, No. 2014-0124-WR (TCEQ May 
22, 2014) (Extension of Order); Draft Report, TCEQ, 
“Naturalized Streamflow Updates and Modeling Report—
Colorado River Basin” (May 16, 2014) (Draft Report). 
Background 

LCRA is a legislatively created water conservation and 
reclamation district, which serves, among other things, to con- 
trol, store, preserve, and distribute the waters of the Colorado 

continued on page 3 
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KLAMATH BASIN 
(continued from page 1) 

A draft version of the Upper Basin Agreement was 
released for public review in December 2013, and a proposed 
version was released in March 2014. At that point, it was 
necessary to obtain the approval of the Klamath Tribes’ general 
council and ensure that an adequate number of Upper Basin 
farmers and ranchers would accept the terms of the Upper 
Basin Agreement. The final Upper Basin Agreement was 
released on April 18, 2014, and signed that same day. See Press 
Release, U.S. Dep’t of the Interior, “Historic Upper Klamath 
Basin Agreement Signed Along Banks of Spring Creek” (Apr. 
18, 2014). 

The Upper Basin Agreement will: 
 Increase stream flows into Upper Klamath Lake 

by at least 30,000 acre feet per year through 
voluntary water use reduction measures 

 Provide stability for irrigated agriculture in the 
Upper Klamath Basin 

 Improve and protect riparian habitat 
 Create economic opportunities for the Klamath 

Tribes and its members and increased opportu-
nities for the exercise of tribal cultural rights 

Id.  
Don Gentry, Chairman of the Klamath Tribes, 

said, “The recent approval of [the] Upper Klamath 
Basin Comprehensive Agreement by our members 
was a critical and positive step in achieving the long-
established goals of the Klamath Tribes. This Agree-
ment, in addition to the [Klamath Basin Restoration 
Agreement] and [Klamath Hydroelectric Settlement 
Agreement] previously approved by our people, will 
honor our time immemorial water rights and provide 
for the recovery and sustainability of our Tribal fish-
eries, plants, and other aquatic resources needed for 
the exercise of our Treaty Rights.”  

Id. Upper Basin farmers and ranchers also expressed optimism 
regarding the potential benefits of the Upper Basin Agreement. 
Upper Basin rancher Roger Nicholson said, “Settlement will 
allow the social and economic healing of the agricultural and 
Tribal community, and once again establish a united commu-
nity.” Id. 

The complete Upper Basin Agreement and reports 
prepared by the task force related to the agreement can 
be found at http://www.oregon.gov/gov/GNRO/Pages/Final-
Upper-Klamath-Basin-Comprehensive-Agreement.aspx. 
Federal Legislation Introduced 

The Upper Basin Agreement led to the introduction of 
federal legislation. See Klamath Basin Water Recovery and 
Economic Restoration Act of 2014, S. 2379, 113th Cong. 
(2014) (SB 2379). See also News Release, U.S. Senate, 
“Wyden, Merkley, Feinstein, Boxer Introduce Klamath Basin 
Legislation” (May 21, 2014). SB 2379 would give congres-
sional approval to the Upper Basin Agreement and “authorizes 
other agreements that comprehensively settle water rights dis-
putes in favor of collaborative solutions to water management 
in the basin.” News Release at 1. Passage of the bill will allow 

DOI “to act and achieve the [Upper Basin Agreement’s] ben-
efits: increased stream flows into Upper Klamath Lake, more 
water certainty to irrigators, improved and protected riparian 
areas and economic development for the Klamath Tribes and 
its members.” Id. 

Senator Wyden commended Upper Basin stakeholders for 
their efforts related to the Upper Basin Agreement. Senator 
Wyden stated: “The people of the basin have set aside their 
differences for the benefit of the region. Congress should 
follow their example, pass this legislation and put the Klamath 
Basin on the road to recovery.” Id. Governor Kitzhaber praised 
the Upper Basin Agreement and the subsequent federal 
legislation, describing them as “the culmination of a decade-
long effort to support the vitality of the river and all who 
depend upon it.” Id. at 2. 
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Initial Hearing Rescheduled and Case Management 
Conference Scheduled 

The ongoing settlement efforts in the Upper Basin (along 
with other case management considerations) resulted in the 
court delaying the initial hearing on the judicial phase of the 
Klamath Adjudication. By order dated April 11, 2014, the court 
rescheduled the initial hearing for September 3, 2014. See Case 
Management Order #6, In re Waters of the Klamath River 
Basin, No. WA1300001 (Or. Cir. Ct. Klamath Cnty. Apr. 11, 
2014). All exceptions to the Determination must be filed before 
the initial hearing. Or. Rev. Stat. § 539.150(1). The court does 
not, however, intend to allow arguments on the exceptions at 
the initial hearing. See Case Management Order #7 at 2, In re 
Waters of the Klamath River Basin, No. WA1300001 (Or. Cir. 
Ct. Klamath Cnty. May 28, 2014). All water right claimants 
and all persons filing exceptions to the Determination must 
appear at the initial hearing, either personally or through 
counsel. Id. 

In Case Management Order #7, the court also set the date 
for a case management conference to be held on February 4, 
2015. Parties are allowed to submit recommendations regarding 
the structure and process for the judicial phase of the Klamath 
Adjudication at least 30 days before the conference. 
Calls for Regulation in 2014 

During the week of May 26, 2014, OWRD received calls 
for water from various water right holders, including several 
irrigation districts, Reclamation, and the U.S. Fish and Wildlife 
Service. OWRD conducted measurements to validate the calls 
and the watermaster determined that those making calls are not 
receiving all of the water to which they are entitled under the 
Determination. As such, OWRD announced on June 6, 2014, 
that it would “begin regulating junior water users off to provide 
water to the senior water users that have made the call.” See 
Press Release, OWRD, “Water Regulation to Start in the 
Klamath Basin to Meet Calls of Senior Water Right Holders” 
(June 6, 2014). “[J]unior water users that are required to shutoff 
will receive a notice in the mail.” Id. The watermaster and his 
staff will follow up with on-site inspections “to ensure that 
water users are complying with the regulation.” Id. 

OWRD’s regulation will extend to both ground water and 
surface water. This is unlike OWRD’s regulation in 2013, 
which was limited to surface water. OWRD’s authority to 
enforce calls by senior surface water right holders against 
junior ground water right holders arises from its duty to 
conjunctively manage ground water and surface water. This 
allows OWRD to distribute surface water and ground water by 
relative priority within an affected area if OWRD determines 
the existence of (1) a hydrologic connection between the 
surface water and ground water, and (2) substantial interference 
with appropriative rights. Or. Admin. R. 690-250-0120(2). 

 
 
 

 
TCEQ EMERGENCY ORDER 
(continued from page 1) 

River and its tributaries for irrigation, power generation, and 
other uses by citizens and industry alike. Tex. Spec. Dists. 
Code Ann. § 8503.001. To that end, LCRA operates the 
Highland Lakes, a chain of reservoirs along the Colorado River 
in central Texas, the largest of which are two storage 
reservoirs: Lake Buchanan and Lake Travis (Lakes). See Final 
Order at 2. In 1989, pursuant to a court order, the State of 
Texas issued certificates of adjudication granting LCRA the 
right to divert and use up to 1.5 maf of water annually from the 
Lakes. Id. The certificates of adjudication required LCRA to 
adopt a water management plan (WMP) for operating the 
Lakes to help meet water needs within the Colorado River 
Basin. Id. The WMP may be updated in accordance with 
changing conditions and demand for water, but all such updates 
and changes must be approved by the State, generally acting 
through the TCEQ. The WMP currently in effect was adopted 
by LCRA and approved by the State in 2010 (2010 WMP). Id.  

The 2010 WMP governs LCRA’s operation of the Lakes 
and dictates how LCRA uses that water to help meet firm water 
customer needs, downstream interruptible irrigation demands, 
and the environmental flow needs of the Lower Colorado 
River. Id. This balance is determined by the combined firm 
yield from the two lakes, which is defined as the amount of 
water the Lakes could reliably provide on an annual basis in 
conditions equivalent to those recorded during the worst 
drought in recorded history (Drought of Record). Id. LCRA 
provides raw water from this combined firm yield to retail and 
wholesale potable water suppliers serving over one million 
people in central Texas, as well as to electrical utilities and 
other industrial users of water; these are LCRA’s firm cus-
tomers. Id. at 6. See also Proposal for Decision at 11, In re 
Application of LCRA for Emergency Authorization, No. 582-
14-2123 (SOAH Feb. 21, 2014). Once the demand for firm 
water has been satisfied, LCRA may make any excess water 
from the combined firm yield available to interruptible cus-
tomers, such as the Rice Producers.  

Further, to manage the overall water supply in the Lakes, 
the 2010 WMP identifies specific levels of total combined 
storage capacity of the two lakes that, when reached, trigger 
measures to protect against further depletion. See Final Order at 
2–3. For example, if the total combined storage of the Lakes 
falls below 1.4 maf as of January 1, LCRA begins gradually 
curtailing the amount of water it provides on an interruptible 
basis to downstream irrigation operations. Id. at 3. Below 
900,000 acre-feet of combined storage, LCRA not only re-
quests that its firm customers implement mandatory water 
restrictions but must also develop a plan to begin curtailing 
those firm customers in the event conditions worsen. Id. If lake 
levels decrease further, LCRA may declare a “Drought Worse 
than the Drought of Record” (DWDR) and cease providing 
interruptible water altogether if (1) the duration of the drought 
is more than 24 months, (2) inflows to the Lakes are less than 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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inflows during the Drought of Record, and (3) the total com-
bined storage of the Lakes drops below 600,000 acre-feet. Id. If 
a drought lasts for more than 36 months and LCRA declares a 
DWDR, interruptible stored water must be immediately cur-
tailed, eliminating the availability of stored water for inter-
ruptible uses until the levels of the Lakes (or a lake) rise or 
there is a substantial increase of water inflows. Id. In addition 
to complete curtailment of interruptible water, a DWDR 
requires LCRA to initiate a 20% curtailment of water to its firm 
customers, as well. See Proposal for Decision at 16. Unless and 
until LCRA declares a DWDR, however, it is obligated by the 
2010 WMP to provide at least some interruptible water to its 
downstream irrigation customers, such as the Rice Producers. 
See Final Order at 3. 

Indeed, although the TCEQ-approved 2010 WMP allows 
LCRA to begin curtailing the provision of interruptible stored 
water at combined storage levels below 1.4 maf, the cur-
tailment schedule still requires LCRA to provide interruptible 
stored water until a DWDR is declared. For example, when the 
combined storage of the Lakes is 1.15 maf, the 2010 WMP 
provides for diversion of approximately 195,000 acre-feet to 
interruptible irrigation customers, while at 600,000 acre-feet of 
combined storage the 2010 WMP provides for diversion of 
approximately 172,000 acre-feet for irrigation use. See LCRA’s 
Brief in Support of Application for Emergency Authorization at 
7, In re Application of LCRA for Emergency Authorization, No. 
2014-0124-WR (TCEQ filed Dec. 10, 2013) (Brief of LCRA). 
Thus, under the 2010 WMP, a decrease of almost 50% in the 
combined storage of the Lakes allows for curtailment of only 
around 12% of the amount of water diverted for downstream 
irrigation. The upshot of this curtailment schedule is that at 
lower levels of combined storage of the Lakes, providing the 
amount of water required by the 2010 WMP can actually 
deplete combined storage to below 600,000 acre-feet so as to 
cause LCRA to declare a DWDR. See id.  

The Lakes experienced such low storage levels in both 
2012 and 2013, and the forecast did not signal improvement on 
the horizon for 2014. On November 26, 2013, the Governor of 
Texas reissued an Emergency Disaster Proclamation, acknowl-
edging that “record high temperatures, preceded by signifi-
cantly low rainfall, have resulted in declining reservoir and 
aquifer levels, threatening water supplies and delivery systems 
in many parts of the state.” Id. at 10 (quoting Proclamation by 
the Governor of the State of Texas (Nov. 26, 2013)). In fact, as 
of 2013, annual inflows into the Lakes in four of the five pre-
ceding years were among the 10 lowest years of inflow on 
record. Id. at 11. Further, the inflows for the preceding 72-
month period were only about half that of the lowest 72-month 
inflow period associated with the Drought of Record, with 
2011 and 2013 being the two lowest years of inflow on record 
in the state. Id. These record low inflows have resulted in 
substantially decreased combined storage values for the Lakes. 
As a result, in September 2013, the combined storage level of 
the two lakes was 637,000 acre-feet, just 31% of capacity and 
barely above the level requiring a DWDR. Id. at 13. While that 
level had increased to 746,000 acre-feet by December 1, 2013, 
without an emergency order amending the 2010 WMP, LCRA 
would have been required to begin releasing over 170,000 acre-
feet of interruptible stored water in spring 2014 for use in agri-
cultural irrigation. See Proposal for Decision at 16–17.  

Request for Emergency Relief 
The Texas Water Code allows the TCEQ to enter an 

emergency order to amend an existing water right (including 
LCRA’s 2010 WMP) “if the commission finds that emergency 
conditions exist which present an imminent threat to the public 
health and safety . . . and there are no feasible practicable 
alternatives to the emergency authorization.” Tex. Water Code 
Ann. § 11.139(a). Indeed, LCRA had applied for and received 
emergency orders from TCEQ in both 2012 and 2013 allowing 
LCRA to deviate from the 2010 WMP by curtailing all 
interruptible stored water from the Lakes if the combined 
storage level of the Lakes fell below 850,000 acre-feet. See 
Final Order at 4. See also Brief of LCRA at 14. On December 
10, 2013, LCRA again made application for an emergency 
order, this time seeking permission to curtail all interruptible 
stored water to the Rice Producers when the combined storage 
of the Lakes was less than 1.1 maf. See Brief of LCRA. 
Further, LCRA requested new caps on the amount of 
interruptible water that it must provide to downstream irrigators 
even at higher combined storage levels. In its request, LCRA 
acknowledged that the 1.1 maf curtailment trigger was a more 
severe threshold than was contained in TCEQ’s two prior 
orders, but averred that this upward departure was “necessary 
in light of the prolonged and uncertain duration of the ongoing 
exceptional drought emergency that grips the lower Colorado 
River basin.” Id. at 22. LCRA insisted that the requested 
measures were necessary to prevent a DWDR, which, if 
declared, would pose an imminent threat to safety by requiring 
a 20% curtailment on firm customers, significantly reducing 
the amount of water available for municipal use and for use in 
generating electricity. Id. at 13.  

Based on LCRA’s submission, the TCEQ’s executive 
director granted LCRA’s request and issued a temporary 
emergency order—effective for 120 days with the possibility of 
a 60-day extension—allowing full curtailment at combined 
storage levels less than 1.1 maf. See Final Order at 1. The Rice 
Producers challenged the executive director’s order on the basis 
that it “departs unnecessarily from existing rights and prin-
ciples under the 2010 [WMP] and fails to avoid unnecessary 
harm to downstream water users.” Memorandum from the Col-
orado Water Issues Committee (CWIC) of the Rice Producers 
Legislative Group, to TCEQ, in support of CWIC’s Motion to 
Modify or Overturn the Order of the Executive Director (Feb. 
10, 2014). The Rice Producers did not assert that short-term 
curtailment of interruptible stored water was inappropriate; 
rather, the dispute centered primarily on whether the order 
should include curtailment triggers and caps on the amount of 
water provided and, if so, what those benchmarks should be. 
See Motion to Modify or Overturn the Order of the Executive 
Director, In re LCRA’s Application for Emergency Order to 
Amend Its Water Management Plan (TCEQ filed Feb. 10, 
2014). Specifically, the Rice Producers contend that the 
850,000 acre-feet curtailment trigger from the TCEQ’s prior 
emergency order was adequate to protect against a DWDR and 
that the new 1.1 maf trigger was “irrationally elevated.” Id. at 
2. Further, the Rice Producers contested the portion of the 
emergency order setting forth caps on interruptible stored water 
to be provided even at higher combined storage levels, arguing 
that such caps were arbitrary and capricious and therefore 
unjustifiable. Id. at 5. Finally, the Rice Producers complained 
that the order focused solely on curtailment of downstream 
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irrigation, without requiring any accompanying concessions or 
sacrifices by firm water customers. Id. at 12–13. 

The TCEQ referred the Rice Producers’ motion for a 
contested hearing before the State Office of Administrative 
Hearings (SOAH), and the matter was heard by a panel of two 
sitting administrative law judges (ALJ). See Proposal for 
Decision. In addition to LCRA and the Rice Producers, several 
of LCRA’s firm water customers, either individually or as a 
coalition, participated in the administrative hearing. Id. at 5–6. 
These firm water customers argued, contrary to both the Rice 
Producers and LCRA, that the 1.1 maf trigger point was 
inadequate to protect against the potential public health and 
safety harms that would be wrought by a DWDR. Id. at 19–20. 
The firm customers asserted that a higher curtailment trigger of 
1.4 maf was necessary to protect the potable water and 
production of electricity for the metropolitan areas in the 
Colorado River Basin. Id. In support of this contention, the 
firm customers pointed to historical swings in the combined 
storage levels of the Lakes, noting that it was not unprec-
edented for the Lakes to drop from 1.1 maf of combined stor-
age to nearly 600,000 acre-feet in a relatively short period of 
time. Id. The municipal water customers contended that health 
and safety consequences from water shortages are experienced 
long before the municipal water supply is completely depleted, 
and can damage water infrastructure such as piping storage 
tanks. Id. at 20. Finally, the firm customers offered evidence to 
show that they had already engaged in rigorous conservation 
efforts, without which the combined storage levels of the Lakes 
likely would have already dropped to levels requiring a 
DWDR. Id. at 23–25. 

Based on the evidence adduced by the parties at the 
administrative hearing, the ALJs issued their Proposal for 
Decision recommending that the TCEQ affirm the executive 
director’s emergency order, but increase the curtailment trig-
gers to 1.4 maf as advocated by the firm water customers. Id. at 
20. In their proposal, the ALJs rejected the Rice Producers’ 
arguments that a curtailment trigger of 850,000 acre-feet was 
adequate, finding instead that the severity of the prolonged 
drought conditions demanded the increased curtailment trigger 
to adequately protect the supply of stored water in the Lakes. 
Id. at 22. In addition, the ALJs ultimately disagreed with the 
argument made by the Rice Producers and the National Wild-
life Federation that the firm customers should be required to 
engage in more significant conservation efforts in order to alle-
viate the need for curtailment of interruptible stored water from 
the Lakes. Id. at 32. The ALJs recognized that there was some 
evidence that the LCRA’s firm customers could do more to 
conserve water, but concluded that further conservation could 
not be achieved immediately and that it was not a feasible and 
practicable alternative to the executive director’s emergency 
order. Id.  

The TCEQ, upon considering the Proposal for Decision, 
generally affirmed the executive director’s initial emergency 
order. The agency, however, sidestepped the controversy sur-
rounding an appropriate curtailment trigger, noting instead 

that given the current conditions, the current lake 
levels, the forecasted weather, and the limited time 
between the agenda meeting and the March 1, 2014 
trigger date [for the release of interruptible stored 
water to the Rice Producers] that there is no need to 

establish a specific combined storage level as a trigger 
for the emergency order.  

Final Order at 16. Moreover, the TCEQ expressed its desire to 
be circumspect in its relief by taking “only the action necessary 
to address the imminent threat to public health and safety.” Id. 
In accordance with that aim, the TCEQ omitted from its Final 
Order any references to curtailment triggers or caps on 
interruptible stored water that would otherwise have to be 
provided at higher combined storage levels. In lieu of any 
specific trigger, the Final Order amended the 2010 WMP to 
suspend LCRA’s obligation to provide interruptible stored 
water to the Rice Producers for the duration of the Final Order, 
which was through May 26, 2014, with the possibility of one 
60-day renewal. Id. at 17. To punctuate the limited nature of 
the relief granted, the Final Order expressly recites that it 
addressed the specific relief requested by LCRA and was not 
meant as precedent for subsequent amendments to the 2010 
WMP or any future requests for emergency relief. Id.  
Conclusion 

While the TCEQ declined to address appropriate cur-
tailment triggers or other more long-term amendments to the 
2010 WMP in the context of an emergency order, those matters 
are likely to be the subject of ongoing debate. In considering 
LCRA’s request for emergency relief, the TCEQ noted that 
LCRA was also pursuing a formal amendment to the 2010 
WMP, but that process would not be concluded in time to 
prevent the releases of water that were the subject of the 
emergency relief. Thus, the TCEQ recognized that the Final 
Order was merely a stopgap in the pursuit of a more permanent 
solution to the problem of allocation of stored interruptible 
water from the Lakes to downstream irrigation operations. 
Since the entry of the Final Order, however, TCEQ’s executive 
director has released the Draft Report, a draft proposal for 
consideration by the LCRA as a formal amendment to the 2010 
WMP. The Draft Report incorporates the strict 1.4 maf 
curtailment trigger and caps on total water provided under 
extraordinary drought conditions, as initially recommended 
in the ALJs’ Proposal for Decision. The Draft Report also 
recommends lower curtailment triggers for less severe drought 
conditions and normal conditions. Thus, while it was ultimately 
unnecessary for the TCEQ to set curtailment triggers during the 
emergency order proceedings, absent a drastic and unan-
ticipated change in current conditions, it appears the TCEQ will 
have to face that issue head-on in the coming months. 

 
FEDERAL 

(Kirk B. Maag, Oregon Reporter) 
 

 
BUREAU OF RECLAMATION WILL NOT APPROVE USE OF 
WATER FROM FEDERAL PROJECTS TO CULTIVATE 
MARIJUANA LEGAL UNDER STATE LAW 

The U.S. Bureau of Reclamation (Bureau) provides irri-
gation water to approximately 20% of the farmers in the 
western United States. According to the Bureau, the irrigation 
water it provides is used to produce 60% of the nation’s 
vegetables and 25% of the fruits and nuts. See Bureau, “Bureau 
of Reclamation - About Us,” http://www.usbr.gov/main/about/. 



page 6 WATER LAW NEWSLETTER 
 

From time to time, questions arise regarding the uses to which 
water provided through Bureau facilities can be put. 

In November 2012, voters in the State of Washington 
passed Initiative Measure No. 502 (Initiative 502), which 
legalized the cultivation of marijuana under state law in some 
circumstances. A similar citizens’ initiative in Colorado—
Amendment 64—also passed in November 2012. Initiative 502 
required the Washington State Liquor Control Board (WSLCB) 
to adopt rules to implement the initiative by December 2013, 
including new rules related to licensing marijuana producers, 
processors, and retailers. Initiative 502, § 10. The WSLCB 
started accepting license applications on November 18, 2013. 
See WSLCB, “Adopted Rules Highlights” (Feb. 27, 2014). The 
WSLCB issued the first licenses to produce and process 
recreational marijuana on March 5, 2014. See Press Release, 
WSLCB, “Liquor Control Board Issues First Recreational 
Marijuana Licenses” (Mar. 5, 2014). 

Despite the recent changes to state law in Washington and 
Colorado (and the potential for similar citizens’ initiatives in 
other states), the cultivation, possession, use, and sale of 
marijuana remains illegal under federal law. See Controlled 
Substances Act of 1970 (CSA), 21 U.S.C. §§ 801–904; 21 
C.F.R. §§ 1300.01–1321.01. This tension between state and 
federal law forced the Bureau to analyze whether water from its 
facilities can be delivered to contract holders who plan to grow 
marijuana legally under state laws. 

On May 16, 2014, the Bureau issued a temporary policy 
regarding the use of water from Bureau facilities for activities 
prohibited by the CSA—for example, growing marijuana. See 
Temporary Release, Reclamation Manual Policy, “Use of 
Reclamation Water or Facilities for Activities Prohibited by the 
Controlled Substances Act of 1970” (PEC TRMR-63 May 16, 
2014) (expires May 16, 2015). 

The first line of the policy emphasizes the key issue: “The 
[CSA] and its implementing regulations prohibit the cultivation 
of marijuana . . . .” Id. at 1 (emphasis added). The policy 
explains that the Bureau, as a federal agency, must uphold 
federal law. As such, the Bureau and its employees cannot (and 
will not) approve the use of Bureau water or facilities to 
facilitate the cultivation of marijuana. The policy, however, 
acknowledges that “[the Bureau] does not have a responsibility 
or designated role in actively seeking enforcement of the 
CSA.” Id. at 2. The policy also “does not apply to non-contract 
water commingled with contract water in non-Federal facil-
ities.” Id. 

Nevertheless, the policy provides that if Bureau employees 
become aware of Bureau water being used to cultivate 
marijuana, they must report such use to their regional director. 
The regional director will report this information to the U.S. 
Department of Justice (DOJ). A designated Bureau employee 
will document all activities and communications regarding 
known or potential uses of Bureau water for the cultivation of 
marijuana. Id. This information will presumably be turned over 
to DOJ. It remains to be seen whether DOJ will take en-
forcement action based on these reports. 

DOJ issued guidance on August 29, 2013, that provides 
some insight into how DOJ views the growing tension between 
state and federal laws regarding marijuana. See Memorandum 
from James M. Cole, Deputy Att’y Gen., DOJ, to U.S. Att’ys, 

“Guidance Regarding Marijuana Enforcement” (Aug. 29, 
2013). The guidance explained DOJ’s enforcement priorities 
related to marijuana. One of those priorities is to prevent the 
growing of marijuana on public lands. Id. at 2. Although that is 
somewhat different than using water from a federal facility to 
cultivate marijuana on private property, the 2013 guidance is a 
reminder that the federal government has not abandoned its 
enforcement of federal marijuana laws, particularly where 
federal property is involved. 

 
FEDERAL WATER QUALITY 

(Matt Bingham, Reporter) 
 

 
SUPREME COURT DENIES CERTIORARI IN CHALLENGE TO 
EPA’S RETROACTIVE VETO AUTHORITY 

On March 24, 2014, the U.S. Supreme Court denied the 
petition for certiorari from the decision of the U.S. Court of 
Appeals for the D.C. Circuit in the case of Mingo Logan Coal 
Co. v. EPA, 134 S. Ct. 1540 (2014) (mem.). The D.C. Circuit’s 
opinion upheld the U.S. Environmental Protection Agency’s 
(EPA) post-permit withdrawal authority over Clean Water Act 
§ 404 permits in the context of a West Virginia coal mine. 
Mingo Logan Coal Co. v. EPA, 714 F.3d 608 (D.C. Cir. 2013), 
rev’g 850 F. Supp. 2d 133 (D.D.C. 2012). See 33 U.S.C. 
§ 1344. This decision affirms EPA’s authority to veto section 
404 permits that were properly issued by the U.S. Army Corps 
of Engineers and introduces an element of uncertainty to 
permitted operations. If the case proceeds, it will now go back 
to the district court to address Mingo Logan Coal Company’s 
remaining claims under the Administrative Procedure Act as 
ordered by the circuit court. 

This Newsletter covered each stage of this case. For a 
discussion of the district court’s opinion, see Vol. XLV, No. 2 
(2012). For a discussion of the circuit court’s opinion, see Vol. 
XLVI, No. 2 (2013). 
 
DISTRICT COURT BACKS CORPS OVER “GRANDFATHER” 
PROVISIONS OF NATIONWIDE PERMIT 21 

On May 21, 2014, the U.S. District Court for the Northern 
District of Alabama granted summary judgment to the U.S. 
Army Corps of Engineers (Corps) and other defendants 
and intervenors in a case brought by environmental groups 
challenging the “grandfather” provisions of the Corps’ 
Nationwide Permit 21 (NWP 21) issued in 2012. Black Warrior 
Riverkeeper, Inc. v. U.S. Army Corps of Eng’rs, No. 2:13-cv-
02136-WMA, 2014 WL 2123200 (N.D. Ala. May 21, 2014). 
See Reissuance of Nationwide Permits, 77 Fed. Reg. 10,184 
(Feb. 21, 2012). See also Reissuance of Nationwide Permits, 72 
Fed. Reg. 11,092 (Mar. 12, 2007). The plaintiffs, Black 
Warrior Riverkeeper, Inc. and Defenders of Wildlife, claimed 
that making different requirements applicable to permittees 
who were previously authorized under the prior version of 
NWP 21 violated the Clean Water Act (CWA) and the National 
Environmental Policy Act of 1969 (NEPA). The court granted 
summary judgment to the defendants on each of the plaintiffs’ 
claims as well as on the defense of laches. 
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NWP 21 authorizes surface coal mining operations to 
discharge dredge and fill material into jurisdictional waters if 
certain operational requirements are met. The 2007 version of 
the permit did not include limits on the amount of wetlands or 
streams that could be filled. The 2012 version imposed a limit 
of one-half acre or 300 linear feet on new operations but did 
not make these limits applicable to “previously authorized . . . 
activities.” Id. at *3. Between May 2012 and April 2013, the 
district engineer for the Black Warrior River watershed granted 
41 reauthorizations under the new NWP 21. The plaintiffs filed 
their lawsuit on November 25, 2013. Id. at *4. 

The first issue addressed by the court was the defendants’ 
motion to dismiss for lack of subject matter jurisdiction based 
on the plaintiffs’ lack of standing. Although the court found it 
to be “a very close” question, it ultimately found that plaintiffs 
had standing to bring these claims. Id. at *5. Under Friends of 
the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 
528 U.S. 167 (2000), an organization has standing to sue on 
behalf of its members when the members themselves would 
have had standing to sue in their individual capacity. To sue 
under the Administrative Procedure Act (APA), an individual 
must establish both Article III standing and standing under the 
APA’s prudential principles. 2014 WL 2123200, at *5. The 
defendants argued that the plaintiffs’ concerns about water 
quality are not applicable to a section 404 permit and that their 
members could not show that their injuries resulted from the 
new NWP 21. Id. The court did not find binding authority for 
the former argument and disagreed with the latter because a 
vacatur of the 2012 permit could, at least partially, redress the 
plaintiffs’ injuries. Id. at *7. 

The court next considered the defendants’ motion to 
dismiss based on laches, the equitable doctrine that bars claims 
where there is an inexcusable delay in filing the claim that 
unduly prejudices the opposing party. Id. at *8. Because the 
plaintiffs provided no explanation, the court found that their 
wait until November to file the claim, after the majority of the 
reauthorizations were issued in January and February, was 
inexcusable. Id. at *9. The court found undue prejudice because 
many of the defendants had begun investing in their projects 
and entering into binding contracts in reliance on their 
coverage under NWP 21. Id. at *10. 

As an alternative ground to laches, the court considered 
each of the plaintiffs’ claims and concluded that summary 
judgment was also appropriate. The plaintiffs made two argu-
ments under the CWA. First, they argued that the new NWP 21 
effectively extended the 2007 permit in violation of the CWA’s 
five-year limit on general permits. The court dismissed this 
argument quickly by pointing out that the CWA “does not 
impose constraints on the content of general permits or require 
that general permits and their treatment of permittees change 
for each permit reissuance.” Id. Second, the plaintiffs argued 
that the grandfather provision violates the CWA’s prohibition 
on general permits covering activities with more than minimum 
cumulative environmental effects. The court again disagreed, 
finding that the Corps performed an appropriate analysis for the 
new permit and did not impermissibly rely on the 2007 permit 
or improperly consider post-permit compensatory mitigation. 
Id. at *11. 

Finally, the plaintiffs argued that the Corps’s finding of no 
significant impact under NEPA was “arbitrary and capricious 

because the Corps failed to properly analyze the cumulative 
effects of [the grandfather provision].” Id. at *16. Based on the 
same reasoning used in its CWA analysis, that the Corps’s 
NEPA determinations are given deference, the court rejected 
this argument and granted summary judgment to the defend-
ants. Id. 

The plaintiffs have already filed their notice of appeal to 
the U.S. Court of Appeals for the Eleventh Circuit. See Black 
Warrior Riverkeeper, Inc. v. U.S. Army Corps of Eng’rs, No. 
14-12357 (11th Cir. filed May 28, 2014). 

ALASKA 
(Thomas E. Meacham, Reporter)

 
 
ALASKA’S PROPOSAL TO EXTINGUISH PRIVATE INSTREAM 
FLOW RIGHTS IS EXTINGUISHED  

As previously reported, House Bill 77 (HB 77) was 
initially moving through the Alaska legislature in its 2013 
session with seemingly little opposition. See Vol. XLVII, No. 1 
(2014); Vol. XLVI, No. 2 (2013) of this Newsletter. Presented 
by Governor Sean Parnell as a necessary housecleaning and 
streamlining of procedures for the Alaska Department of 
Natural Resources (ADNR), HB 77 passed the House quickly 
with no opposition, but it stalled in the Senate Resources 
Committee at the end of the 2013 session. The bill came back 
for consideration by that committee in 2014. HB 77 would 
have broadened the ADNR Commissioner’s authority to issue 
general land use permits without prior public notice, and would 
have narrowed the spectrum of persons who could appeal a 
commissioner’s final decision to court. 

Most significantly from the public’s perspective, HB 77 
would have repealed the right of private individuals, Native 
tribes and corporations, and non-governmental entities to file 
for and obtain (at their own expense) the data necessary to 
support the issuance to them of a certificate of appropriation for 
an instream flow reservation (IFR), and it would have entirely 
nullified and extinguished the 35 private IFR applications 
presently awaiting adjudication by ADNR.  

Meanwhile, public awareness, publicity, and opposition to 
HB 77 were building to a remarkable level. Before the 2014 
legislative session began, ADNR scheduled several public 
meetings, at which opposition to HB 77 appeared to be almost 
unanimous. Along the way, the bill gained the uncom-
plimentary sobriquet of the “Silencing Alaskans Act.” In an 
unsuccessful response to mounting public opposition, ADNR 
prepared an amended version of the bill for consideration by 
the Senate Resources Committee. It would have retained the 
existing private right to file for an IFR certificate, but if issued, 
the certificate holder was required to be the state government. 
Regarding the 35 pending IFR applications, either they would 
be automatically assigned to the state after adjudication (with a 
new, later priority date), or if such an assignment were resisted, 
they would be extinguished, and only the filing fees refunded. 

This attempted compromise was unacceptable to the 
existing private IFR applicants and to the public. Several of the 
pending IFR applications, if processed and granted, will gain 
strategic priorities (measured from their filing dates) over later 
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possible water appropriation applications from mining interests 
whose proposed operations may well involve intensive di-
version and use of surface water, and in one instance, the 
dewatering of 12 miles of a salmon-bearing river on which IFR 
applications are presently pending adjudication by ADNR. 

The Alaska Senate held one hearing on the modified 
HB 77, which drew packed-house participants in at least six 
cities and villages linked by teleconference. The hearing 
concluded before more than a sample of the attendees could 
testify, but the Senate Resources Committee sensed the mood 
of many Alaskans, who continued to inundate the committee 
members with email messages and phone calls. The Senate 
Resources Committee chair, Sen. Cathy Giessel, announced 
within days that the modified HB 77 would go no further, and 
it was declared dead. See Press Release, Office of Senator 
Giessel, “Senator Giessel Kills House Bill 77” (Apr. 3, 2014). 
 

 
ARIZONA 

(Margaret R. Gallogly, Reporter) 
 

 
ARIZONA AGENCY URGES ACTION TO COMBAT EFFECTS OF 
LONG-TERM DROUGHT ON LAKE MEAD WATER LEVELS  

A recent presentation by staff to the Central Arizona 
Project (CAP) Board of Directors describes the impact 
of long-term drought on water levels at Lake Mead and 
the need for interstate cooperation to reduce that impact. See 
Tom McCann & Chuck Cullom, CAP, “Colorado River—
Drought Response and System Sustainability” (June 5, 2014) 
(CAP Board Presentation), http://www.cap-az.com/documents/
meetings/06-05-2014/18.%20web%20CR%20Work%20Study
%206-5-14%20final.pdf. The CAP Board Presentation explains 
a “structural deficit” in Lake Mead water levels resulting from 
the operation of the Colorado River under the interim 
guidelines established in December 2007. See Record of 
Decision, DOI, “Colorado River Interim Guidelines for Lower 
Basin Shortages and the Coordinated Operations for Lake 
Powell and Lake Mead” (Dec. 13, 2007) (Interim Guidelines). 
The CAP Board Presentation argues for taking counter-
measures, beyond those agreed upon in the Interim Guidelines, 
to reduce this structural deficit and its impact on Lake Mead. 

What is CAP’s explanation of the so-called structural 
deficit in Lake Mead water levels? Simply put, the amount of 
water released into Lake Mead from Lake Powell each year is 
not sufficient to cover the releases from Lake Mead, plus 
evaporation losses in Lake Mead and the Colorado River. In a 
typical water year, water releases from Lake Powell total 8.23 
million acre-feet (maf). Combined with the flow into Lake 
Mead directly from other tributaries and washes, the amount of 
water that flows into Lake Mead each “normal” year is 
approximately 9 maf. The U.S. Bureau of Reclamation (Rec-
lamation), however, releases some 9.6 maf out of Lake Mead in 
a typical year to meet delivery and regulatory obligations. In 
addition, the lake loses about 600,000 acre-feet each year to 
evaporation. The result is a deficit in Lake Mead operations of 
1.2 maf per year, enough for a net decline of 12 feet in lake 
levels each year. 

Prolonged drought on the Colorado River system has 
exacerbated this problem. Since 2000, there has only been one 
year (2011) when inflows into Lake Powell have been 
sufficient to trigger additional releases from Lake Powell under 
the Interim Guidelines. Between 2000 and 2011, Lake Mead’s 
levels steadily declined from approximately 1,220 feet to 1,080 
feet. After an uptick in water levels during 2011 due to 
additional releases from Lake Powell, Lake Mead’s water 
levels have continued to decline and are now projected by 
Reclamation to decline below the first shortage level of 1,075 
feet by May 2015, but recover by January 1, 2016, to about 
1,080 feet. See Reclamation, “Operation Plan for Colorado 
River System Reservoirs—June 2014 24-Month Study” 
(June 12, 2014), http://www.usbr.gov/lc/region/g4000/24mo.
pdf. Assuming that the drought continues for the next several 
years, given the structural deficit described above, maintaining 
Lake Mead levels above shortage levels will not be possible 
under the regimen described in the Interim Guidelines. 

The Interim Guidelines provide that a shortage condition 
occurs when the water elevation in Lake Mead is projected by 
the federal government to be at or below 1,075 feet as of 
January 1 of a particular year. There are three shortage tiers—
the first tier occurs when the water level is projected to be 
between 1,075 feet and at or above 1,050 feet; the second tier 
when water level is projected to be below 1,050 feet and at or 
above 1,025 feet; and the third tier when the water level is 
projected to be below 1,025 feet and at or above 1,000 feet. 
Water deliveries from Lake Mead are reduced based on the 
shortage tier then in effect. Arizona water users, primarily the 
CAP but also on-river users with later contracts, bear the brunt 
of each shortage, with Nevada and Mexico also sharing a 
portion. If Lake Mead is projected to fall below 1,000 feet, the 
Interim Guidelines require the Secretary of the Interior to 
consult with the Lower Basin States about further measures 
that may be taken. 

The CAP Board Presentation reasons that the United States 
and the Lower Basin States should not wait while Lake Mead’s 
water levels continue to fall towards the shortage levels, 
because the consequences of waiting are too great. The focus of 
the presentation is on water levels falling below 1,000 feet. 
Water levels below 1,000 feet would (1) impact the ability of 
the Southern Nevada Water Authority to withdraw water from 
Lake Mead, which is by far the largest source of water for 
southern Nevada; (2) reduce water deliveries through the CAP 
to municipal and Indian users, and along the Colorado River 
to other Arizona municipalities, potentially to zero; and 
(3) severely reduce hydropower production at the Hoover Dam. 
The CAP Board Presentation instead argues for a cooperative 
effort to reduce the structural deficit at Lake Mead, thereby 
improving the chances that Lake Mead will not fall below 
1,000 feet. A cooperative and proactive effort to address the 
structural deficit would be more beneficial to the Lower Basin 
States than the alternatives, which are described as allowing 
Lake Mead to fall below 1,000 feet or having the Secretary take 
unilateral action to preserve water levels in Lake Mead. 
Potential components of such a cooperative effort are identified 
in the CAP Board Presentation as agreement on how much to 
reduce the structural deficit, joint funding of water con-
servation and augmentation projects, and the United States’ 
efforts to reduce losses from the Colorado River system.  
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Although not discussed in the CAP Board Presentation, the 
wild card in any such cooperative effort is what will happen to 
water deliveries to those with senior priority. Would the State 
of California and others with present perfected rights to 
Colorado River water, including agricultural users in Arizona, 
be willing to bear some reduction in water deliveries in order to 
preserve water levels in Lake Mead? Those senior water users 
would likely have to be persuaded that the United States would 
act to protect municipal water supplies for cities in southern 
Nevada and central Arizona if Lake Mead levels dropped too 
low. If the senior water users are convinced that the United 
States would act, then the cooperative effort envisioned in the 
CAP Board Presentation would be potentially achievable. 
 

 
CALIFORNIA 

(Ronald B. Robie, Reporter) 
 

 
NINTH CIRCUIT CONSIDERS ESA IN TWO CASES: UPHOLDS 
BUREAU OF RECLAMATION IMPLEMENTATION OF BIOP FOR 
SACRAMENTO-SAN JOAQUIN DELTA AND HOLDS FEDERAL 
WATER CONTRACTS INVALID FOR ESA NONCOMPLIANCE 
Implementation of Biological Opinion  

In a long-awaited opinion, the U.S. Court of Appeals for 
the Ninth Circuit upheld the 2008 biological opinion (BiOp) of 
the U.S. Fish and Wildlife Service (FWS) that concluded that 
the long-term operations of the State Water Project and federal 
Central Valley Project (CVP) would jeopardize the continued 
existence of the delta smelt, a threatened species under the 
Endangered Species Act (ESA). The 168-page opinion, San 
Luis & Delta-Mendota Water Authority v. Jewell, 747 F.3d 581 
(9th Cir. 2014), reversed the district court opinion invalidating 
the BiOp. The decision is especially important since it may 
result in decreased water exports from the delta and deliveries 
to project contractors in Central and Southern California. 

A key ruling was that the district court should have limited 
its review to the administrative record and the four court-
appointed experts. See id. at 603–04. In so ruling, the circuit 
court reaffirmed established case law on the scope of review. 
Id. at 602–03 (citing Lands Council v. Powell, 395 F.3d 1019 
(9th Cir. 2005)). The district court had admitted 40 expert 
declarations from the plaintiffs alone. Appellants then offered a 
similar number of expert declarations. In affirming the BiOp, 
the circuit court limited itself to the administrative record and 
the court-appointed experts (as appropriate under Fed. R. Evid. 
706). Id. at 604. The circuit court criticized the district court for 
failing to “observe these rules.” Id. at 603. 

The circuit court referred to the 400-page BiOp as “a big 
bit of a mess.” Id. at 604. The circuit court said the tight 
deadlines imposed on the FWS resulted in the BiOp being “a 
jumble of disjointed facts and analyses.” Id. at 605. Never-
theless, the circuit court concluded the BiOp was “adequately 
supported by the record and not arbitrary and capricious.” Id. at 
606. Particularly, the circuit court found that the flow limits in 
the BiOp were supported by substantial evidence. Id. at 608. 
The circuit court methodically analyzed the many issues raised 
by plaintiffs and noted that “[o]ur deference to agency deter-
minations is at its greatest when that agency is choosing 

between various scientific models.” Id. at 610. The decision 
includes an extensive discussion of two sophisticated computer 
models utilized by the FWS. See id. at 617–21. More and more 
decision making is driven by these models. 

In a cross-appeal, the circuit court held first that FWS 
did not violate the ESA “by not separating discretionary 
from nondiscretionary actions when it set the environmental 
baseline . . . .” Id. at 638. It had been argued that only 
discretionary actions should be considered part of the agency’s 
action. Next, the circuit court held that the U.S. Bureau of 
Reclamation (Bureau), the operator of the CVP, did not violate 
the ESA by accepting the BiOp since it was not arbitrary and 
capricious. Id. at 604. Finally, the application of the National 
Environmental Policy Act (NEPA) was at issue. The federal 
defendants argued that the FWS was a consulting entity and 
was offering advice to the Bureau, which ultimately had to 
decide to adopt or reject the plan. Hence, NEPA did not apply 
to the FWS but did apply to the Bureau in implementing the 
plan. In this instance, the circuit court affirmed the district 
court holding that NEPA applied to the Bureau’s adoption of 
the BiOp. Id. at 642. 

The decision contained two opinions concurring in part 
and dissenting in part. One concurred in all of the majority 
opinion except the holding regarding NEPA; the other dis-
sented on a number of issues and concluded that the BiOp was 
legally flawed. See id. at 656–62.  
Water Services Contracts 

In a unanimous en banc decision, the Ninth Circuit 
reversed the district court and a prior three-member panel of 
the Ninth Circuit and held that the Bureau, operator of the 
CVP, violated the ESA in signing 41 water service contracts a 
decade ago. NRDC v. Jewell, 749 F.3d 776 (9th Cir. 2014). The 
prior Ninth Circuit decision was based on a lack of standing of 
the environmental plaintiffs. See NRDC v. Salazar, 686 F.3d 
1092 (9th Cir. 2012); Vol. XLV, No. 3 (2012) of this 
Newsletter. 

The 41 contracts were of two types: (1) diversion contracts 
and (2) delivery contracts. The diversion contracts originally 
were designed to secure water for the CVP. Under these 
contracts, senior state right holders did not object to Bureau 
diversion of water for the CVP. In return, the Bureau agreed 
not to challenge these senior water rights claims, and provided 
water from the CVP to these parties at discounted rates. The 
Bureau entered into the diversion contracts because federal law 
required it to comply with California’s water rights law. NRDC 
v. Salazar, 686 F.3d at 1095.  

The history of litigation regarding the contracts is quite 
convoluted. All 41 contracts came up for renewal in 2004 and 
2005. NRDC v. Jewell, 749 F.3d at 781. In 2003, the Bureau 
had prepared a biological assessment of the effect that the 
renewals would have on the delta smelt, an endangered fish 
that is endemic to the California River Delta. The Bureau also 
requested a consultation with the FWS. The FWS prepared a 
BiOp in 2005 that concluded that renewing the 41 contracts 
would not adversely affect the delta smelt. In reliance on this 
2005 BiOp, the Bureau renewed the 41 contracts. Id. at 780–81.  

After the contracts had been renewed, however, the district 
court rejected the 2005 BiOp and ordered the FWS and the 
Bureau to consult again. In 2008, the FWS issued a new BiOp. 
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This 2008 BiOp found that the CVP’s operations were likely to 
threaten the delta smelt and is the subject of the opinion 
discussed ante. Id. 

A coalition of conservationists sued the Bureau and 
the FWS, claiming that the Bureau’s renewal of the 41 
contracts had violated section 7(a)(2) of the ESA, 16 U.S.C. 
§ 1536(a)(2), because the Bureau had failed “to adequately 
consult with the FWS prior to renewing the Contracts.” NRDC 
v. Jewell, 749 F.3d at 781. Section 7(a)(2) requires federal 
agencies to “insure that any action authorized, funded, or 
carried out by such agency . . . is not likely to jeopardize the 
continued existence of any endangered species . . . .” 16 U.S.C. 
§ 1536(a)(2).  

The circuit court en banc found that the case was not moot 
because the 2008 BiOp explained that the Bureau’s plan had to 
be modified from what was envisioned in 2004 and 2005, and 
the BiOp identified a “reasonable and prudent alternative” that 
would avoid jeopardizing the smelt. NRDC v. Jewell, 749 F.3d 
at 782.  

The court also found that because the lawsuit was a 
challenge to the violation of a procedural right to participate in 
a process affecting one’s ultimate interests, one could assert 
that procedural right without meeting all the normal standards 
for traceability and redressability regarding the ultimate interest 
itself. Id. at 782–83. Thus, standing was found.  

Finally, the district court had found the Bureau’s discretion 
was “substantially constrained,” and therefore, consultation 
with the FWS under section 7(a)(2) of the ESA was not 
required. Id. at 784. The circuit court disagreed, holding the 
Bureau still had “‘some discretion’ to take action for the benefit 
of a protected species.” Id. (quoting Karuk Tribe of Cal. v. U.S. 
Forest Serv., 681 F.3d 1006, 1024 (9th Cir. 2012)). 

 

IDAHO 
(Linda B. Jones, Reporter) 

 
 
GOOD NEWS/BAD NEWS—UPDATE ON IDAHO’S 2014 WATER 
USE CURTAILMENT DIRECTIVES (EASTERN SNAKE RIVER 
PLAIN AQUIFER)  

Vol. XLVII, No. 1 (2014) of this Newsletter reported a 
possible curtailment of water use in the Eastern Snake River 
Plain. On January 28, 2014, the Director of the Idaho 
Department of Water Resources (IDWR) sent a notice warning 
holders of over 2,700 ground water rights that they could be 
subject to curtailment during the 2014 irrigation year (Nov. 1, 
2013 through Oct. 31, 2014). See Letter from Gary Spackman, 
Director, IDWR, to Water Right Holders, “Notice of Potential 
Curtailment of Ground Water Rights in the Eastern Snake Plain 
Aquifer” (Jan. 28, 2014) (Director’s Notice). The possibility of 
curtailment was the result of a delivery call by the Surface 
Water Coalition (SWC), which includes five irrigation districts 
and two canal companies, and would have applied to ground 
water rights for irrigation, commercial, industrial, municipal, 
non-exempt domestic uses, and other consumptive uses of 
water (but not non-consumptive water uses or culinary in-house 
uses). Water users, however, appear to have slipped past a 
curtailment order this year.  

“The Director is required to predict the extent of material 
injury reasonably likely to occur to members of the SWC 
during the 2014 water year as a result of depletions caused by 
the diversion of water under junior priority ground water 
rights.” Director’s Notice at 1. The first prediction was to occur 
in April 2014, following the issuance by the U.S. Bureau of 
Reclamation and U.S. Army Corps of Engineers of their Joint 
Forecast of runoff for the period of April 1, 2014, through July 
31, 2014. While over the winter months it looked like a 
curtailment might be necessary, the Director was able to 
provide early comfort to water users based on a preliminary 
prediction. In a letter dated March 4, 2014, to update the water 
rights holders affected by SWC’s call, the Director reported 
completion of preliminary curtailment predictions based on 
water supply conditions existing as of February 20, 2014. See 
Letter from Gary Spackman, to Water Right Holders, “Notice 
of Potential Curtailment of Ground Water Rights in the Eastern 
Snake Plain Aquifer” (Mar. 4, 2014). Based on these pre-
liminary predictions of carryover conditions and similar runoff 
forecasts, and fortuitous wet weather, the Director indicated 
“there is a better than 90% chance that no curtailment will be 
required.” Id. at 2. Accordingly, the Director informed water 
users that no further notice is anticipated this irrigation season. 
Id. That is good news for potentially affected water users.  

Another water right call reported on in the prior issue was 
the Rangen Call. That final order, dated January 29, 2014, was 
issued in response to a delivery call filed on December 13, 
2011, by Rangen, Inc. (Rangen). See Final Order Regarding 
Rangen, Inc.’s Petition for Delivery Call; Curtailing Ground 
Water Rights Junior to July 13, 1962, In re Distribution of 
Water to Water Right Nos. 36-02551 & 36-07694 (In re 
Rangen), No. CM-DC-2011-004 (IDWR Jan. 29, 2014) (Final 
Order). On February 4, 2014, the watermaster sent a notice of 
pending curtailment of ground water rights to affected water 
rights holders, instructing them to curtail or refrain from 
diverting ground water under the listed junior rights beginning 
at 12:01 a.m. on March 14, 2014. See Notice from Cindy 
Yenter, Watermaster, to Water Users, “Notice of Pending 
Curtailment of Ground Water Rights with Priority Dates Junior 
to July 13, 1962—Rangen Delivery Call” (Feb. 4, 2014). The 
curtailment order would have affected all consumptive ground 
water rights, but not de minimis domestic and stock watering 
uses. See Final Order at 42. However, on February 21, 2014, 
the Director granted a temporary stay of the curtailment order 
as it applied to members of Idaho Ground Water Appropriators, 
Inc. (IGWA), who had submitted a curtailment mitigation plan, 
pending a decision on the plan. See Order Granting IGWA’s 
Petition to Stay Curtailment, In re Rangen, No. CM-DC-2011-
004 (IDWR Feb. 21, 2014). Notices were sent on February 28, 
2014, informing those water rights holders who are not 
members of the IGWA that the curtailment order would be 
enforced against them as planned on March 14, 2014. See 
Letters from Brian Higgs & Cindy Yenter, Watermasters, to 
Water Users, “Notice of Stay of Curtailment Order—Rangen 
Delivery Call” (Feb. 28, 2014). 

After reviewing the IGWA’s mitigation plan, on April 11, 
2014, the Director issued an order approving certain proposals 
in the mitigation plan but disapproving others. See Order 
Approving in Part and Rejecting in Part IGWA’s Mitigation 
Plan; Order Lifting Stay Issued February 21, 2014; Amended 
Curtailment Order, In re Rangen, Nos. CM-MP-2014-001, 
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CM-DC-2011-004 (IDWR Apr. 11, 2014). The order lifted the 
stay, set out the portions of the mitigation plan that were 
approved and to be implemented (thus identifying water users 
that would not be curtailed), and, among other contingent 
directives, ordered certain ground water users with priority 
dates junior or equal to July 1, 1983, to curtail use of ground 
water effective on May 5, 2014.  

The orders and notice letters, as well as information 
about which users fall into which curtailment categories, 
may be found at http://www.idwr.idaho.gov/news/curtailment/
curtailment.htm. 

 

KANSAS 
(John C. Peck and Leland E. Rolfs, Reporters) 

 
 
COURT OF APPEALS ADDRESSES SCOPE OF REGULATORY 
AUTHORITY IN LONG-RUNNING DISPUTE OVER 
GROUNDWATER PERMIT APPLICATIONS 

In 2002 and 2003, Mary Clawson and the Clawson Land 
Partnership (collectively, Clawsons) filed 10 applications for 
permits to appropriate groundwater for irrigation use in Meade 
County, Kansas. The ensuing disputes between the Clawsons 
and the State are addressed by the Kansas Court of Appeals in 
Clawson v. State, 315 P.3d 896 (Kan. Ct. App. 2013). The chief 
engineer denied the permits in 2004, and the Clawsons 
requested a hearing on the dismissals, which was held in 
August 2005. Id. at 901. The chief engineer retired from the 
Division of Water Resources (DWR) in June 2007 without 
making a decision. Two years later, in May 2009, the new chief 
engineer issued an order to reopen the record, asserting that 
there was not enough information to determine whether 
approving the applications would impair senior water rights. 
Id. The Clawsons requested that the secretary of agriculture 
review the chief engineer’s order. Upon review, the secretary 
of agriculture ordered the chief engineer to approve the ap-
plications. Id. at 901–02. 

The chief engineer issued 10 permits, but conditioned the 
permits on adherence to a monitoring plan that required the 
installation of electronic rate loggers that record the pumping 
rate every 30 minutes throughout the irrigation season. Id. at 
902. “The chief engineer also reserved authority to review, 
modify, and expand the required monitoring plan . . . .” Id. In 
addition, “[t]he chief engineer retained jurisdiction ‘to make 
reasonable reductions in the approved rate of diversion and 
quantity authorized to be perfected, and such changes in other 
terms, conditions, and limitations set forth in this approval as 
may be deemed to be in the public interest.’  ” Id.  

The Clawsons requested an administrative review, which 
review was denied, so the Clawsons filed a petition for judicial 
review in district court. The district court approved the mon-
itoring plan, but found that the chief engineer could not retain 
jurisdiction to modify the terms of a permit after it was issued. 
The Clawsons filed a motion to alter or amend the district 
court’s decision, claiming the district court failed to address 
“[w]hether unlawful impairment occurs when a junior ground-
water right impacts a hydraulically connected senior surface 
water right, but the impact is not beyond a reasonable 
economic limit as required by [Kan. Stat. Ann. §§ 82a-

711, -711a].” Id. (first alteration in original). On review, the 
court held: “[N]o lawful impairment occurs unless a junior 
groundwater right impacts a senior water right beyond a rea-
sonable economic limit,” but found that the question of whether 
any impact on a senior right was beyond a reasonable economic 
limit in this case was not ripe. Id. (alteration in original). The 
DWR appealed, and the Clawsons cross-appealed. Id.  

The Kansas Court of Appeals affirmed the district court’s 
decision that the chief engineer could not retain jurisdiction to 
make reductions and other changes in the public interest. Id. at 
909. The court of appeals also affirmed the district court’s 
decision that the chief engineer has the statutory authority to 
impose a monitoring plan, but held that “[b]ecause of the 
unusual way the water appropriation permits were granted,” 
there was insufficient evidence in the record to determine 
whether the monitoring plan was reasonable. Id. at 910. 

Specifically, the appellate court held that Kansas statutes 
do not authorize the chief engineer to reevaluate a permit after 
it has been issued. If the chief engineer could do so, the court 
continued, “the permit would be meaningless.” Id. at 909. The 
court reviewed some basic principles of Kansas water law, 
noting that the chief engineer must approve applications made 
in good faith and in proper form unless approval would impair 
an existing water right or prejudicially and unreasonably affect 
the public interest. Id. at 904 (citing Kan. Stat. Ann. § 82a-
711). The court noted that perfected water rights are considered 
real property that remains subject to the principle of beneficial 
use, and that this doctrine has provided needed stability for 
landowners, water right holders, and the public. Moreover, 
“administrative agencies have no common-law powers,” and 
must look to authorizing statutes for power that is either 
express or clearly implied. Id. at 905. Kansas statutes do not 
give the chief engineer power to retain jurisdiction, and the 
chief engineer cannot do so by including such a provision in a 
permit. Id. at 906. The chief engineer has no more power than 
courts, which have inherent power to enforce judgments, but 
even courts cannot alter or amend final orders by merely stating 
that jurisdiction is retained. Id. 

The court went on to discuss whether the chief engineer 
has authority to modify permits during the “perfection” period, 
noting that approval of an application allows construction of 
diversion works and the application of water to the approved 
beneficial use within established time limits. Id. at 906–07 
(citing Kan. Stat. Ann. §§ 82a-712, -713, -714(c)(3); Kan. 
Admin. Regs. § 5-1-1(zz)). Thereafter, the extent of perfection 
is up to the applicant. The chief engineer’s only role is 
ministerial—i.e., to ensure that the appropriation is perfected in 
conformity with the approved application. Id. at 907. Finally, 
the court held that the chief engineer’s duty to protect senior 
water rights and the public interest is to be exercised prior to 
granting the permit for a new water appropriation right. Id. at 
908. Once the chief engineer finds that a proposed use would 
not impair existing rights and would not prejudicially and 
unreasonably affect the public interest, the chief engineer must 
approve the application. Id. (citing Kan. Stat. Ann. § 82a-
711(a)). 

Turning to the cross-appeal, the court noted that the 
Clawsons acknowledged that the chief engineer has statutory 
authority to require monitoring, but they argued that the 
“draconian monitoring plan . . . [is] an effective denial of the 
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Permit,” asserting that “no reasonable person would incur 
approximately $2,000,000 to drill and equip ten irrigation wells 
and the other requirements of the Monitoring Plan when the 
Chief Engineer has made it clear that he intends to shut the 
wells down and revoke the Permits.” Id. at 909. The court of 
appeals affirmed the district court’s holding that the inclusion 
of a requirement for electronic rate loggers in a monitoring plan 
was within the state engineer’s statutory authority. Id. at 910. 
Noting that there was no opportunity to develop a record 
regarding the reasonableness of the monitoring plan, the court 
of appeals remanded the matter for an administrative hearing 
on that issue. Id. at 910–11. 

Reporters’ Note: With permission of the Kansas Bar 
Association, this report is based in part on a similar report 
prepared for their June 2014 publication Annual Survey of the 
Law. The reporters thank David Traster of Foulston Siefkin, 
LLP, for assistance in preparing this report. Traster represented 
the Clawsons in this case. 
 

MONTANA 
(Holly Jo Franz and Ada C. Montague, Reporters) 

 
 
CLARIFICATION OF ABANDONMENT AND THE STANDARD OF 
REVIEW FOR WATER JUDGE AND WATER MASTER 
DECISIONS ON APPEAL 

In Heavirland v. State, 2013 MT 313, 372 Mont. 300, 311 
P.3d 813, the Montana Supreme Court considered an appeal of 
a water court judge’s decision to overturn a water master’s 
finding on abandonment. The supreme court reached the same 
conclusion as the water court judge, finding: (1) the decision of 
the court in 79 Ranch, Inc. v. Pitsch, 666 P.2d 215 (Mont. 
1983), applies retroactively to Montana’s statewide general 
stream adjudication; and (2) the claimants satisfied their burden 
of proof to rebut a presumption of abandonment. 

Loren and Sue Heavirland’s predecessor in interest filed a 
water right claim in Montana’s general stream adjudication. 
2013 MT 313, ¶ 5. As part of the adjudication process, the 
Montana Department of Natural Resources & Conservation 
added issue remarks to the claim that raised an issue of 
abandonment. Id. ¶ 6. Later review of the water right claim 
indicated that there was not enough evidence to determine 
whether irrigation had consistently occurred prior to 1973, and 
none of the historical data sources showed any ditches or canals 
that could transport the water from the claimed point of 
diversion to the claimed place of use. Id. ¶ 7. 

Due to the potential for abandonment of the water right, 
the water master joined the State of Montana in the 
adjudication as required by Mont. Code Ann. § 85-2-248(7). 
2013 MT 313, ¶ 8. The water master held an evidentiary 
hearing on the issue of abandonment and found that the water 
right was abandoned. Id. ¶ 9. In considering the evidence, the 
water master relied on 79 Ranch, an earlier case holding that 
“[a] long period of nonuse is strong evidence of an intent to 
abandon the water rights”; a continuous period of nonuse 
“raises the rebuttable presumption of an intention to abandon, 
and shifts the burden of proof onto the nonuser”; and satisfying 
the burden of proving non-abandonment requires proof of 

“some fact or condition excusing long periods of nonuse, not 
merely expressions of desire or hope.” Id. ¶ 19 (quoting 79 
Ranch, 666 P.2d at 218).  

The water master’s report concluded that a 20-year period 
of nonuse from 1962 to 1982 was sufficient to shift the burden 
and require the claimant to prove a lack of intent to abandon 
the right. Id. ¶ 9. The Heavirlands’ predecessor established that 
sometime between the late 1960s and early 1970s, his father 
installed three-phase power on the property in contemplation of 
providing the option of pivot irrigation to his son, who then 
took over the farm and in 1982 started irrigating with a center 
pivot. Id. ¶¶ 4, 5. The water master concluded that this 
information did not overcome the evidentiary burden to prove a 
lack of intent to abandon the water right claim. Id. ¶ 9.  

The Heavirlands objected to the water master’s findings 
and sought relief from the water court judge. They argued that 
the abandonment of water rights in the general stream 
adjudication should be governed only by law in place prior to 
July 1, 1973, and that the 79 Ranch analysis could not be 
applied retroactively. In the alternative, the Heavirlands argued 
that even if 79 Ranch applied retroactively they had provided 
enough evidence to overcome the rebuttable presumption of 
abandonment. Id. ¶ 10. The water judge ruled the 79 Ranch 
analysis could be applied retroactively, but found the evidence 
presented by the Heavirlands was sufficient to overcome their 
burden and prove the water right had not been abandoned. Id. 
¶ 11. The State disagreed and appealed the water judge’s 
decision to the Montana Supreme Court. 

In its analysis of the appeal, the Montana Supreme Court 
clarified the standards of review for a water court judge of a 
water master’s decision, and also for appeals of a water court 
decision. A water court judge “must accept the master’s 
findings of fact unless clearly erroneous.” Id. ¶ 13 (quoting 
Mont. R. Civ. P. 53(e)(2)). With regard to conclusions of law, a 
water court judge’s “standard of review is plenary.” Id. ¶ 14 
(quoting Geil v. Missoula Irrigation Dist., 2002 MT 269, ¶ 22, 
312 Mont. 320, 59 P.3d 398). When the Montana Supreme 
Court reviews a water court’s decision, it “applies the same 
standards of review . . . as it does to an appeal from a district 
court.” Id. ¶ 15 (quoting Mont. Trout Unlimited v. Beaverhead 
Water Co., 2011 MT 151, ¶ 16, 361 Mont. 77, 255 P.3d 179). 
When assessing whether the standard of review applied by the 
water court was correct, it is a question of law. Id. Therefore, in 
Heavirland, the Montana Supreme Court reviewed the question 
of abandonment de novo in order “to determine whether [the 
water court] correctly applied the clear error standard of review 
to the Water Master’s findings of fact and whether its 
conclusions of law are correct.” Id. 

The Montana Supreme Court came to the same conclusion 
as the water judge and water master regarding the retroactive 
application of 79 Ranch. The court determined that while the 
water rights claims are considered “existing rights” as of July 
1, 1973, the law protecting those existing rights includes post-
1973 precedent. Id. ¶ 21. The court then clarified that a finding 
of abandonment requires two elements: (1) nonuse and (2) 
intent to abandon. Id. ¶ 23. The court referred to prior case law 
holding that a long period of nonuse is “potent evidence” of an 
intention to abandon a water right. Id. (quoting Smith v. Hope 
Mining Co., 45 P. 632, 634 (Mont. 1896)). The court further 
clarified that: 
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Although the party alleging abandonment has his-
torically carried the burden of proving intent to aban-
don, the opposing party has always had to produce 
enough evidence to at least cast doubt on the existence 
of that intent. The court would then construe the 
circumstances surrounding the alleged abandon-
ment—as established by the evidence the parties set 
forth—to determine whether intent to abandon 
existed. 

Id. (citation omitted). 
According to the court, the more recent approach of 

construing long periods of nonuse as a rebuttable presumption 
of abandonment “is merely an incremental change from the 
earlier rule.” Id. ¶ 24. The court explained that water right 
claimants “should not rest their case without addressing the 
potent evidence of intent to abandon which arises from a long 
period of non-use.” Id. (quoting In re Musselshell River 
Drainage Area, 840 P.2d 577, 580 (Mont. 1992)). The court 
finished its analysis of this issue by concluding that “all civil 
decisions of this court apply retroactively to cases pending on 
direct review or not yet final” unless the decision clearly 
overrules past precedent or decides an issue of first impression, 
and thus the 79 Ranch ruling applies in the general stream 
adjudication. Id. ¶ 26 (quoting Dempsey v. Allstate Ins. Co., 
2004 MT 391, ¶ 31, 325 Mont. 207, 104 P.3d 483). 

In regard to the sufficiency of the evidence to prove a lack 
of intent to abandon, the court held that “the evidence of the 
conduct, acts, and intent of the parties claiming [the use] of the 
water” is controlling. Id. ¶ 31 (quoting Power v. Switzer, 55 P. 
32, 34 (Mont. 1898)). The court further stated that “intent to 
abandon need not be proved directly, but may be inferred from 
all the circumstances of the case.” Id. (quoting City & Cnty. of 
Denver v. Snake River Water Dist., 788 P.2d 772, 776 (Colo. 
1990)). The court then held that first-hand testimony from the 
previous owner regarding his father’s significant obstacles 
to irrigation, including infirmity and age, as well as the 
topography of the property coupled with the installation of 
three-phase power for future pivot irrigation, provided enough 
basis to find the water right was not abandoned. The State’s 
argument that the water court did not apply the required clear 
error analysis in its review of the water master’s decision was 
rejected, and the supreme court affirmed the water court’s 
ruling that the Heavirlands’ water right was not abandoned. Id. 
¶¶ 34–38. 
 
WATER COURSE DETERMINED NOT TO BE A DITCH; 
SUBJECTED TO STREAMBED PRESERVATION STATUTE 

City of Livingston v. Park Conservation District, 2013 MT 
234, 371 Mont. 303, 307 P.3d, 317, is an appeal by the City of 
Livingston (City) of a district court decision to uphold the Park 
Conservation District’s (PCD) determination that a particular 
side channel was part of the natural water course of the 
Yellowstone River. The decision subjects the side channel to 
Montana’s Natural Streambed and Land Preservation Act of 
1975, Mont. Code Ann. §§ 75-7-101 to -125, which requires a 
permit (310 permit) prior to any activity that physically alters 
or modifies the bed or banks of a perennially flowing stream. 
See Mont. Code Ann. §§ 75-7-103(6), -112. The PCD is the 
entity that reviews and approves applications for these permits 
on the Yellowstone River. 

The side channel serves as a point of diversion for water 
rights owned by the Heart K Ranch (Heart K). There is no 
headgate, but water flows into the side channel and to the water 
right holder’s property. 2013 MT 234, ¶ 3. In times of low 
flow, Heart K removes accumulated rocks, gravel, and other 
materials to ensure the channel continues to flow. In the past, 
the PCD has reviewed and approved the permits for Heart K’s 
maintenance within the channel. Id. The City owns land 
adjacent to the channel and believes the maintenance per-
formed by Heart K has harmed City property. The City con-
tended that the channel does not fall under the Act and 
petitioned the PCD for a declaratory ruling in April 2011. Id. 
¶¶ 3, 4. See Mont. Code Ann. § 75-7-125 (declaratory ruling 
statute). After an extensive review, the PCD issued a declara-
tory ruling in December 2011 finding that the channel is “a 
flood channel, high water channel, or side channel of the 
Yellowstone River, and is therefore subject to the Act.” 2013 
MT 234, ¶ 5. When the City appealed, the district court upheld 
the PCD’s decision. Id. ¶ 9. 

The Montana Supreme Court reached the same conclusion 
when it reviewed the PCD’s declaratory ruling. The standard of 
review for a conservation district’s declaratory ruling is to 
reverse it “if substantial rights of the appellant have been 
prejudiced because the decision violates constitutional or 
statutory provisions; is in excess of statutory authority; is 
affected by error of law; or is arbitrary or capricious, 
characterized by abuse of discretion or a clearly unwarranted 
exercise of discretion.” Id. ¶ 10 (citing Mont. Code Ann. § 75-
7-125(4)). In reviewing all of the evidence presented, the court 
determined that while some evidence in the record could 
support a different result, the City did not bear its burden to 
“show that the decision was ‘random, unreasonable, or 
seemingly motivated based on the existing record.’” Id. ¶ 16 
(quoting Silva v. City of Columbia Falls, 852 P.2d 671, 675 
(Mont. 1993)). 
 

NEBRASKA 
(Anthony Schutz and Sandra B. Zellmer, Reporters) 

 
 
SCORES OF PLAINTIFFS BRING SIGNIFICANT TAKINGS CASE 
RELATED TO MISSOURI RIVER FLOODING 

The most significant case currently affecting Nebraska 
is pending litigation in the U.S. Court of Federal Claims 
that involves takings claims made by landowners flooded 
by the Missouri River in 2011. See Complaint, Ideker 
Farms, Inc. v. United States, No. 1:14-CV-00183 (Fed. 
Cl. filed Mar. 5, 2014). The complaint can be found 
at http://www.missouririverflooding.com/SiteAssets/SitePages/
Pleadings/Complaint.pdf . Nearly 200 plaintiffs are seeking 
compensation—estimated to be in excess of $250 million—
from the U.S. Army Corps of Engineers (Corps) for flood 
damage to their land and their crops. See Marshall White, 
“Land owners sue over Missouri River flooding,” St. Joseph 
News-Press (Mar. 5, 2014). Lawsuits seeking damages from 
the federal government as a result of flooding typically face an 
uphill battle because the United States is immune from suit for 
negligent construction or handling of flood control structures 
under the sovereign immunity shield of the Mississippi River 
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Flood Control Act (Flood Control Act of 1928), 33 U.S.C. 
§ 702c. Unlike tort claims, Fifth Amendment takings claims, 
like those brought by the Ideker Farms plaintiffs, are not barred 
by this immunity provision. See Turner v. United States, 17 Cl. 
Ct. 832, 835 (1989) (“the immunity provision in 33 U.S.C. 
§ 702c does not extend to Fifth Amendment claims”), rev’d on 
other grounds, 901 F.2d 1093 (Fed. Cir. 1990). Courts, 
however, have found that federal floodplain management 
constitutes a regulatory taking in only the rarest of cases, 
regardless of whether the impact to private property occurs 
through flood control structures like dams and levees or 
through land use restrictions on construction. This is because 
the impact is neither a “permanent physical occupation” of the 
property by the government, nor excessive regulation that 
deprives property of all economically beneficial use or has 
otherwise gone too far in adversely affecting reasonable 
investment-backed expectations of the floodplain owners. 

The plaintiffs in Ideker Farms are attempting to bring their 
claims within the purview of a 2012 U.S. Supreme Court case, 
Arkansas Game & Fish Commission v. United States, 133 S. 
Ct. 511 (2012), where a landowner (the Arkansas Game and 
Fish Commission) prevailed on its claim that the Corps had 
physically taken a flowage easement over its land. The case 
raised a unique set of facts and the decision is a narrow one. 
There, the Corps opted to depart from its water control plan 
(WCP) for the dam in question over an eight-year period by 
releasing water at a slower rate than set out in the WCP, and 
then lengthening the periods of high release rates to reduce the 
accumulation, not because of any physical imperative (e.g., 
unusual amounts of rain or snow) but because farmers urged it 
to do so to keep their croplands dry for longer periods during 
harvests. Id. at 516. The deviation caused a dramatic increase 
in flooding in a wildlife management area owned by the state, 
causing widespread and permanent damage to its trees. The 
flooding was significant enough, for long enough periods, to 
change the character of the area and to substantially interfere 
with the state’s ability to use its land. Id. The Corps had 
effectively taken title to the land without going through the 
appropriate processes for exercising the government’s power of 
eminent domain.  

In contrast to the 2011 Missouri River flood, the Corps’s 
intentional flooding in Arkansas Game & Fish was the direct 
and proximate cause of the foreseeable destruction of the 
state’s property. The Corps deviated from its WCP in order to 
benefit the farmers, when it knew (or should have known) that 
the deviation would inevitably destroy the state’s land. In 
Arkansas Game & Fish the Corps created winners and losers, 
and the Supreme Court forced it to pay the loser. 

On the Missouri River, the 2011 flood made losers out of 
just about everyone. The Corps’s flood control structures were 
taxed to their limits by unprecedented amounts of snowmelt 
and rain. In April, Rocky Mountain snowpack was 140% of 
normal; later in the summer, rainfall was three to six times 
normal in the Upper Missouri River Basin. At Sioux City, Iowa 
(the demarcation between the upper and lower river), runoff 
during June 2011 measured 13.8 million acre-feet (maf), 
smashing the old 1952 record of 13.2 maf. S. Rep. No. 112-75, 
at 18 (2011). May 2011 was the third-wettest month ever 
documented on the Missouri River (10.5 maf). Id. See also 
Powerpoint, Nat’l Weather Serv., “The Historic Missouri River 

Flood of 2011” (Nat’l Severe Weather Workshop Mar. 1, 
2012). That water had to go somewhere, and once the dams 
were filled to capacity, it went downstream and into the 
floodplain.  

The plaintiffs in Ideker Farms argue that flooding on the 
Missouri River has increased as a result of a change to the 
Corps’s management policies in 2006 that prioritized envi-
ronmental interests over its flood control mission. Complaint at 
63. See Corps, Missouri River Mainstem Reservoir System 
Master Water Control Manual (rev. ed. Mar. 2006) (Master 
Manual). Specifically, they claim that the Corps kept the res-
ervoirs full in the spring to benefit recreation and endangered 
species, and that fuller reservoirs means less storage for 
floodwaters. Complaint at 54, 69.  

In the Flood Control Act of 1944, ch. 665, 58 Stat. 887, 
Congress directed the Corps to manage the system for seven 
purposes in addition to flood control: navigation, hydropower, 
water quality, water supply, irrigation, recreation, and fish 
and wildlife. See Master Manual at IV-1. These multiple 
purposes are reflected in the Master Manual, which states 
that “Congress did not assign a priority to these purposes.” 
Master Manual at VII-1. The evidence indicates that the 
Corps followed the Master Manual in 2011 and that its 
operations were dictated by abnormal snowmelt and rainfall, 
not by shifting priorities. See Corps, “Missouri River Mainstem 
Reservoir System—Summary of Actual 2011 Regulation,” at 1 
(July 2012). As stated by one Nebraska attorney, “The Ideker 
Farms case will be an interesting test case in the ongoing 
struggle between protecting the public from the environment 
and protecting the environment from the public.” Sean 
Minahan, “Hot Water Topics II: Farmers Join in Suit v. Corps 
of Engineers for Missouri River Flooding,” Midwest Agric. L. 
Guide Blog (May 19, 2014).  

For a more detailed analysis of federal flood control 
policies and how they have evolved over time, see Christine A. 
Klein & Sandra B. Zellmer, Mississippi River Tragedies: A 
Century of Unnatural Disaster (2014).  

 
LEGISLATIVE UPDATE 

Significant proposed legislation was reported in Vol. 
XLVII, No. 1 (2014) of this Newsletter. In addition to those 
bills, the Nebraska legislature considered approximately 20 
other pieces of water-related legislation in its 2014 session. 
Only a handful of those bills passed, and even fewer have any 
bearing on water allocation. The first is Legislative Bill 513, 
103d Leg., 2d Sess. (Neb. 2014), which changed the notice 
required before cease and desist orders could be issued by 
natural resources districts. See Neb. Rev. Stat. §§ 46-707(1)(h), 
-708(3). Natural resources districts have the authority to issue 
cease and desist orders to enforce rules and regulations adopted 
to conserve groundwater and control irrigation runoff. As 
amended, the statutes require only 3 days’ notice compared to 
the previous 10-day requirement. Id.  

The biggest successful legislative effort this session deals 
with water funding in Nebraska. See Legislative Bill 906, 103d 
Leg., 2d Sess. (Neb. 2014) (LB 906); Legislative Bill 1098, 
103d Leg., 2d Sess. (Neb. 2014) (LB 1098). That effort 
culminated in the creation of the Water Sustainability Fund, 
funded with $21 million for fiscal year 2014–2015 and $11 
million for each year thereafter, and placed the purse strings in 
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the hands of the newly reconfigured Natural Resources 
Commission. LB 906 §§ 7, 8; LB 1098 § 2 (amending Neb. 
Rev. Stat. § 2-1504). The legislation also requires basin-wide 
planning “[i]f a river basin . . . includes three or more natural 
resources districts that . . . have been or are required to develop 
an integrated management plan for all or substantially all 
(eighty-five percent) of the district . . . .” LB 1098 § 15(1). 

NEW MEXICO 
(Maria O’Brien, Reporter) 

 
 
PROTECTION OF ENDANGERED SPECIES CONTINUES TO 
CHALLENGE NEW MEXICO 

In Vol. XLVII, No. 1 (2014) of this Newsletter, the New 
Mexico report included an update regarding the threat of 
renewed litigation regarding Endangered Species Act (ESA) 
compliance vis-à-vis the Rio Grande silvery minnow and the 
southwestern willow flycatcher in the Rio Grande Basin. As 
described in the previous report, at the beginning of 2014 the 
WildEarth Guardians (WildEarth) served four notices of intent 
(NOI) on various federal agencies and the State of Colorado. 
Those NOIs included: (1) the January 9, 2014, NOI against the 
U.S. Army Corps of Engineers (Corps) for termination of 
formal section 7 consultation with the U.S. Fish and Wildlife 
Service (FWS) regarding the Corps’s discretionary activities 
within the middle Rio Grande that affected endangered species; 
(2) the January 21, 2014, NOI against the State of Colorado 
alleging the State had committed “take” under the ESA for 
failing to curtail water diversions in the San Luis valley, 
thereby diminishing flow of water into critical habitat for the 
silvery minnow and willow flycatcher in the middle Rio 
Grande downstream in New Mexico; and (3) the February 4, 
2014, NOIs naming the U.S. Bureau of Reclamation (Bureau) 
and the FWS, alleging various violations of sections 7 and 9 of 
the ESA. An NOI is a jurisdictional prerequisite to filing suit 
under the ESA against any federal agency. See, e.g., Southwest 
Ctr. for Biological Diversity v. U.S. Bureau of Reclamation, 
143 F.3d 515, 520 (9th Cir. 1998). The jurisdictional 60-day 
notice period has already passed with regard to the four NOIs 
filed early in 2014, but WildEarth has not yet filed suit.  
Supplemental NOI 

On May 9, 2014, WildEarth served a supplemental NOI 
against the Bureau alleging additional violations of sections 7 
and 9 of the ESA. See WildEarth, “Supplemental Notice of 
Intent to Sue the Bureau of Reclamation for Violations of the 
Endangered Species Act Related to its Water Management and 
River Maintenance Activities in the Middle Rio Grande Basin 
in New Mexico” (May 9, 2014) (Supplemental NOI). Suit 
based on the causes of action described in the Supplemental 
NOI can be brought any time after July 8, 2014. 

The Supplemental NOI specifically alleges that “the 
Bureau’s on-going consultation with the FWS does not include 
the Bureau’s authority to reduce water deliveries to the Middle 
Rio Grande Conservancy District . . . for the benefit of the 
minnow and the flycatcher.” Supplemental NOI at 2. The 
Supplemental NOI also states an additional allegation that the 
Bureau’s proposed actions to protect the silvery minnow for 

2014 are not based on the best available science, and thus 
violate the ESA. Id. at 3. 

The Supplemental NOI brings back to the forefront the 
issue that was the subject of extensive prior litigation—what 
actions of the Bureau and the Corps within the middle Rio 
Grande are discretionary such that they should be included 
within the scope of section 7 consultation? Despite a decade of 
litigation, this issue remains unresolved due to the vacatur on 
mootness grounds of prior decisions on this issue. The 
discretion issue will likely be the centerpiece of any litigation if 
suit is filed. While the issue of Bureau discretion to utilize San 
Juan-Chama Project water has been put to rest based on the 
Energy and Water Development Appropriations Act, 2005, 
Pub. L. No. 108-447, div. C, tit. II, § 205, 118 Stat. 2809, 2949 
(2004), the issue relating to the Bureau’s discretion over 
operations of the Middle Rio Grande Project or the Corps’s 
authority relating to its middle Rio Grande reservoirs remains 
unresolved. 
Section 7 Consultations—Next Steps?  

As noted in the prior report, the NOIs against the federal 
agencies generally relate to the failure to finalize a biological 
opinion (BiOp) to replace the expired 2003 BiOp. In 2011, in 
anticipation of the 2013 expiration of the 2003 BiOp, the 
Bureau and the Corps, in the context of a programmatic con-
sultation, each prepared biological assessments (BA) with 
regard to their respective water operations in the middle Rio 
Grande. The Corps originally submitted its BA to the FWS, but 
in November 2013 withdrew from consultation and informed 
FWS it would submit a revised BA regarding its middle Rio 
Grande water operations. On June 13, 2014, the Corps submit-
ted a letter to the FWS stating that after careful evaluation it 
had determined it had no discretionary actions on which to 
consult and that no revised BA would be forthcoming. See 
Letter from Kristopher T. Schafer, Corps, to Wally Murphy, 
FWS (June 13, 2014). The FWS has yet to issue a BiOp to 
replace the 2003 BiOp. 

Editor’s Note: The reporter serves as counsel to the 
Albuquerque Bernalillo County Water Utility Authority, which 
was an intervenor in the prior litigation. 
 

UTAH 
(L. Ward Wagstaff, Reporter) 

 
 
2014 UTAH LEGISLATURE ENACTS SEVERAL WATER-
RELATED BILLS, BUT DOES NOT RESOLVE DIFFICULT ISSUES 

The Utah legislature passed only a few water-related bills 
during its 2014 session. There was, however, much more going 
on behind the scenes, a situation that could be a new normal. 

Three bills proposed by the Executive Water Task Force 
passed easily through the legislature. House Bill 29 (County 
Recorder Index Amendments) requires county recorders to 
maintain an index of water right numbers that are specifically 
referenced in instruments recorded on or after May 13, 2014. 
See 2014 Utah Laws ch. 22 (amending Utah Code Ann. § 17-
21-6(1)(l)). The water rights index will greatly aid in title 
research of water rights.  
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House Bill 370 (Canal Safety Amendments) requires the 
state engineer to “inventory and maintain a list of all open, 
human-made water conveyance systems that carry 5 cubic feet 
per second or more,” including the physical characteristics of 
the conveyance system and notice of a management plan for 
the conveyance system. 2014 Utah Laws ch. 355, § 1 
(amending Utah Code Ann. § 73-5-7). It also allows the state 
engineer to contract with a local conservation district to 
provide technical support for a canal owner who is developing 
a management plan for the canal. Id. This legislation reflects 
the continuing concern over the safety of the many canals in 
Utah, an issue that came to the forefront in 2009 when a canal 
failure resulted in the deaths of three people. See Arrin N. 
Brunson & Melinda Rogers, “Mother and Two Children 
Missing After Logan Mudslide Destroys Home,” The Salt Lake 
Tribune (July 12, 2009). 

Senate Bill 17 (Water and Irrigation Amendments) con-
tains various amendments to the water code. See 2014 Utah 
Laws ch. 369 (amending Utah Code Ann. §§ 73-2-25,
 -3-18, -3-26, -3-29, -5-3). It requires that assignments of water 
right applications be recorded with the county recorder. Id. § 2 
(amending Utah Code Ann. § 73-3-18(6)). It clarifies when a 
well driller may be subject to penalties for drilling a well 
without a license and when a person may make emergency 
alterations to a natural streambed. Id. §§ 3, 4 (amending Utah 
Code Ann. §§ 73-3-26(1), -29(2)(b)). The bill also makes tech-
nical amendments to the authority of the state engineer to 
administer water rights pursuant to a court judgment or decree. 
Id. § 5 (amending Utah Code Ann. § 73-5-3). 

The 2014 session also included the passage of legislation 
aimed at federal land management agencies. Senate Bill 274 
(Water Jurisdiction Amendments) precludes a federal land 
management agency from requiring an applicant to transfer 
water rights to the agency as a condition for approval of a 
permit, approval, license, allotment, easement, right-of-way, or 
other land use occupancy agreement. See 2014 Utah Laws ch. 
420, § 1 (amending Utah Code Ann. § 73-3-31). It also directs 
that if a federal land management agency reduces grazing on an 
allotment, the state engineer shall hold the corresponding water 
right in trust until it can be used again for livestock watering, 
thus avoiding forfeiture for nonuse. Id. Water and grazing 
rights were also the subject of Senate Joint Resolution 4, which 
asserted that the State and livestock owners have the right to 
use the State’s livestock water rights that are located on federal 
land, including crossing federal land and grazing the livestock 
as necessary when accessing the water right. See S.J. Res. 4, 
60th Leg., Gen. Sess. (Utah 2014). 

For the Utah water community, however, the real story of 
the 2014 legislative session revolved around bills that did not 
pass. Senate Bill 211 (Water Rights Amendments) (SB 211) 
was the 2014 incarnation of Senate Bill 187 of 2012 and Senate 
Bill 109 of 2013. SB 211, like its predecessors, sought to 
address problems arising from two recent Utah Supreme Court 
decisions. In Salt Lake City Corp. v. Big Ditch Irrigation Co., 
2011 UT 33, 258 P.3d 539, the court held that a person who 
receives water under a contract can file a change application on 
the underlying water right. In Jensen v. Jones, 2011 UT 67, 270 
P.3d 425, it held that the state engineer does not have authority 
to consider a non-adjudicated forfeiture for nonuse as a factor 
in approving or rejecting a change application. For prior reports 

on these decisions, see Vol. XLIV, No. 3 (2011) of this 
Newsletter. SB 211 passed the Senate, but in the House it 
became entangled with House Bill 49 (Water Rights—Change 
Application Amendments), which sought to change the 
forfeiture procedure and to expand the rights of shareholders of 
irrigation companies to file change applications on water rights 
held in title by the irrigation company. In the end, neither bill 
passed, leaving the problems unresolved. The issues 
represented by these two bills, however, have created deep 
divides within the Utah water community, and it appears likely 
these battles will continue for some time. 

 

WASHINGTON 
(Amy K. Kelley, Reporter) 

 
 
LEGISLATURE PROMPTS INVESTIGATION OF WATER 
QUALITY TRADING POTENTIAL IN WASHINGTON 

The Washington legislature has acted to require inves-
tigation of a potential water quality trading program for the 
state. See S.H.B. 2454, 2014 Wash. Legis. Serv. ch. 73 (codi-
fied at Wash. Rev. Code § 89.08.0001 (effective June 12, 
2014)). Section 1 of the Act explains the reasons why the legis-
lature was motivated to explore such a program. It first 
explains that this “innovative approach” may be appropriate 
because “sources in a given watershed can have very different 
costs to control the same pollutant. Trading programs allow 
facilities facing higher pollution control costs to meet their 
regulatory obligations by purchasing environmentally equiv-
alent or superior pollution reductions from another source at a 
lower cost.” Id. § 1(1). The Act next observes that the U.S. 
Environmental Protection Agency has been “supportive” of 
other water quality trading programs, and has sent a “clear 
signal of federal support” for market-based approaches to the 
improvement of water quality. Id. § 1(2). Third, the Act indi-
cates approval of the voluntary nature of such programs. Id. 
§ 1(3). Fourth, after emphasizing that any water quality 
program should be “transparent” and “have real, accountable 
deductions in pollution inputs,” as well as being “defensible” 
and “enforceable,” the Act indicates that the state should 
“explore the option as a tool for achieving water quality goals 
and investigate whether this tool is viable given the specific, 
local water quality concerns facing Washington’s water bod-
ies.” Id. § 1(4). Finally, the legislature notes that the Wash-
ington State Department of Ecology (Ecology) has already 
produced a “draft” water quality trading framework. Id. § 1(5).  

The further investigative work mandated by the statute 
falls jointly on Ecology and the Washington State Conservation 
Commission (SCC), although the latter is the entity directed to 
make a report to the legislature by October 31, 2017. Wash. 
Rev. Code § 89.08.0001. The investigation and report will 
“explore whether there are potential buyers and sellers in 
Washington watersheds for a water quality trading program.” 
Id. § 89.08.0001(1). Assessment specifically is to include 
“watersheds in which total maximum daily loads have been 
produced.” Id. In the examination of the potential for a water 
quality trading program, the SCC “must coordinate [(not fur-
ther defined)] with Indian tribes, the department of agriculture 
and other state agencies, local governments, and other inter-
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ested stakeholders . . . .” Id. § 89.08.0001(2). The statute 
provides that Ecology must “concur” (also not further defined) 
with the SCC’s determination as to the “potential for a viable 
water quality trading program.” Id. 

 
 
 

 

 
 
 
 

What’s New 
 
 

Treatise on 
WYOMING WATER LAW 
by Lawrence J. MacDonnell 

 
This handy reference for practitioners and highly readable guide for all those interested in Wyoming 
water law includes the development of Wyoming water law from territorial days to the present; a 
detailed and comprehensive discussion of existing Wyoming water law, including statutory provisions, 
regulations, and court decisions; a description of Wyoming’s comprehensive administrative system, 
involving the Board of Control, the State Engineer, the division superintendents, and the hydrographer 
commissioners; and a discussion of the laws governing interstate rivers and the decisions establishing 
tribal and federal reserved water rights.  

MacDonnell has 30 years’ experience as a practitioner and scholar working on western water matters 
and recently retired as a professor at the University of Wyoming College of Law.  
 
April 2014/Softcover/245 pages 
Price: $60 ($48 to Foundation Members) 
http://www.rmmlf.org/WyomingWaterLaw-OrderForm.pdf 

 
 

Symposium on 
WYOMING’S BIG HORN RIVER 

GENERAL STREAM ADJUDICATION 
September 10–12, 2014 

 
The University of Wyoming College of Law and Wyoming Law Review are hosting a 1½-day 
symposium on the 37-year-long Big Horn River General Stream Adjudication on September 10–12, in 
Riverton, Wyoming. The program includes a field trip to a canal on the Wind River Reservation. The 
symposium is sponsored by more than a dozen University of Wyoming entities. Several papers by 
symposium presenters will be published subsequently in a special issue of the Wyoming Law Review, 
with the support of a grant from the Rocky Mountain Mineral Law Foundation. Contact Jason Robison, 
jrobison8@uwyo.edu. 
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Upcoming Programs 
 

Oil & Gas Law Short Course 
October 20–24, 2014 ● Houston, Texas 

Federal Onshore Oil & Gas Pooling and Unitization 
October 28–29, 2014 ● Westminster, Colorado 

Mining Law Short Course 
November 3–7, 2014 ● Westminster, Colorado 

Energy & Mineral Development in Indian Country 
November 6–7, 2014 ● Tucson, Arizona 

Preparing for the Rapidly Expanding Law of Climate Change 
January 22–23, 2015 ● New Orleans, Louisiana 

Core Course on International Oil & Gas Law 
March 16–20, 2015 ● Bangkok, Thailand 

Nuts and Bolts of Mineral Title Examination 
April 9–10, 2015 ● Denver, Colorado 

International Mining and Oil & Gas Law, Development, and Investment 
April 20–22, 2015 ● Cartagena, Colombia 

Enhanced Oil Recovery: Sustainable Management of Mature Oil Fields 
May 7–8, 2015 ● San Antonio, Texas 

61st Annual Rocky Mountain Mineral Law Institute 
July 16–18, 2015 ● Anchorage, Alaska 

International Oil & Gas Law, Contracts & Negotiations: Part 1 
October 5–9, 2015 ● Houston, Texas 

International Oil & Gas Law, Contracts & Negotiations: Part 2 
October 12–16, 2015 ● Houston, Texas 

 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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COMPLETION OF THE SNAKE RIVER 
BASIN ADJUDICATION 

(Linda B. Jones, Idaho Reporter)

On August 25, 2014, Idaho closed the door on the Snake 
River Basin Adjudication (SRBA) after 27 years of wrangling 
with claims, objections, director’s reports, hearings, basin-wide 
issues, settlements, and partial decrees. See Final Unified De-
cree, In re SRBA, No. 39576 (Idaho Dist. Ct. Twin Falls Cnty. 
Aug. 25, 2014). The SRBA was the largest legal proceeding in 
the history of Idaho, and one of the largest water rights adjudi-
cations in the history of the country.  

Judge Eric Wildman signed the Final Unified Decree, 
bringing the SRBA to an end, at a signing ceremony and recep-
tion befitting the event. The ceremony was part of a two-day 
conference celebrating the conclusion of the SRBA, entitled 
Understanding the SRBA—A Foundation for Idaho & National 
Water Policy. The first day included reflections concerning 
why the SRBA was necessary, what worked in the process and 
what did not, major basin-wide issues, achievements and chal-
lenges, roles of key players (including Native American tribes, 
the United States, and the Idaho Department of Water Re-
sources (IDWR)), and a retrospective for other western states. 

continued on page 2 

GOVERNOR SIGNS COMPLEX 
GROUNDWATER MANAGEMENT 

LEGISLATION 
(Ronald B. Robie, California Reporter)

Effective January 1, 2015, California will have a ground-
water management regulatory scheme in place designed to 
eliminate overdraft and enable operation of California’s vast 
groundwater reserves on a sustainable basis. It will not, howev-
er, rely on a permit program like nearly all western states, but 
rather primarily on local management entities with backup by 
the State Water Resources Control Board (Board) in the event 
of noncompliance. See Senate Bill 1168 (SB 1168), 2014 Cal. 
Legis. Serv. ch. 346; Assembly Bill 1739 (AB 1739), 2014 Cal. 
Legis. Serv. ch. 347; Senate Bill 1319, 2014 Cal. Legis. Serv. 
ch. 348. (Due to the interconnectedness of the three bills, cita-
tions in this report will be to the statutory sections that will be 
added or amended by the new laws.) 

The complex legislation can be found primarily in new 
sections of the California Water Code. See SB 1168 § 3 (to be 
codified at Cal. Water Code §§ 10720–10728.6); AB 1739 § 10 
(to be codified at Cal. Water Code §§ 5200–5209). 

continued on page 4 

STATE ENGINEER ALLOCATES GROUNDWATER TO REPLACE 
DECREASED SPRING FLOW 

(John R. Zimmerman, Nevada Reporter) 

In an unprecedented decision, the Nevada State Engineer 
approved permits to use groundwater to make up for decreased 
spring flows caused by existing groundwater pumping. See In 
re Applications to Appropriate the Public Waters of the 
Diamond Valley Hydrographic Basin, Ruling No. 6290 (Nev. 
Office of the State Eng’r Aug. 15, 2014) (Diamond Valley 
Ruling). The decision is unique because the State Engineer has 
generally treated groundwater and surface water as separate 
sources for the purpose of allocating water rights.  

In Nevada, groundwater rights are allocated and adminis-
tered by the State Engineer according to the perennial yield 
concept. See Nev. Rev. Stat. § 534.110(7). The Nevada De-
partment of Conservation & Natural Resources (DCNR) de-

fines perennial yield as “the maximum amount of groundwater 
that can be salvaged each year over the long term without de-
pleting the groundwater reservoir.” DCNR, “Nevada Water 
Law 101,” http://dcnr.nv.gov/documents/documents/nevada-
water-law-101/. The basin at issue in this case is severely over-
appropriated because, while the perennial yield is only 30,000 
acre-feet annually (afa), the State Engineer has allocated over 
130,000 afa of groundwater rights. Diamond Valley Ruling at 
10–11. The State Engineer intentionally over-allocated ground-
water rights in the basin because most of the applications were 
to irrigate lands on which entries had been filed under the De-
sert Land Act of 1877 (Desert Land Act), 43 U.S.C. §§ 321– 

continued on page 5 
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SNAKE RIVER BASIN 
(continued from page 1) 

The signing ceremony, dinner, and reception were attended by 
over 440 water users, elected officials, tribal leaders, attorneys, 
the current and past governors, the current and past IDWR di-
rectors, the current and past attorneys general, and the current 
and prior SRBA judges and special masters. All gathered to 
watch Judge Wildman sign the Final Unified Decree and to 
celebrate the accomplishment. U.S. Supreme Court Justice An-
tonin Scalia was the keynote speaker at the ceremony, calling 
completion of the SRBA a “great state triumph.” Justice Scalia 
praised Idaho for its accomplishment in becoming the first state 
to finalize such a large and complex water rights adjudication. 

The second day of the conference included a water policy 
panel hosted by former Governor Dirk Kempthorne. Panelists 
included Chief Allan, Chairman of the Coeur d’Alene Tribe; 
Michael Bogert, former counselor to the Secretary of the Inte-
rior; Mike Connor, Deputy Secretary of the Interior; Larry 
Craig, U.S. Senator (retired); Bob Iacullo, Executive Vice Pres-
ident of United Water; Ted Kulongoski, former Governor of 
Oregon; and Arturo Sarukhan, Mexico’s former Ambassador to 
the United States. The panel discussed the policy and politics 
of water from a national and global perspective, including the 
future of water policy in the United States and Indian Country. 
The Beginning 

The SRBA officially commenced on June 17, 1987 with 
the filing of a petition in the Twin Falls County District Court 
by A. Kenneth Dunn, then-director of the IDWR. The petition 
called for a general adjudication of all rights arising under state 
and federal law to the use of surface and ground waters from 
the Snake River Basin water system and for the administration 
of such rights. The court approved the director’s petition, and 
the SRBA formally commenced on November 19, 1987. The 
impetus for the SRBA, however, had occurred several years 
before with the settlement of the “Swan Falls Controversy.” 
That controversy involved a dispute between the State of Idaho 
and Idaho Power Company about entitlement to water in the 
Snake River, which resulted in litigation before the Idaho Su-
preme Court. See Idaho Power Co. v. State, 661 P.2d 736 (Ida-
ho 1983). In 1984, a settlement was negotiated that resulted in 
the Swan Falls Agreement, signed on October 25, 1984, by 
then-Governor John Evans, then-Idaho Attorney General Jim 
Jones, and then-chairman and CEO of Idaho Power Company 
James Bruce. In general terms, the Swan Falls Agreement sub-
ordinated a certain flow of Idaho Power Company’s hydropow-
er rights to upstream consumptive uses in exchange for certain 
guaranteed minimum flows and the development of a compre-
hensive plan for managing the watershed. A key part of the 
settlement was the “Framework for Final Resolution of Snake 
River Water Rights Controversy” (Framework). The Frame-
work concluded that “the State should commence a general 
adjudication of the entire Snake River Basin in Idaho.” The 
purposes of the SRBA were to determine the nature, extent, and 
priority of all outstanding claims to water rights; to establish 
minimum stream flow rights; to quantify federal and Indian 
water rights; and to establish an efficient water market system. 
At the time, it was understood that a general adjudication 
would “take many years” (it was thought it would take approx-
imately 10 years to complete) and that the “costs would be sub-
stantial” (estimated at the time to be $28 million). See Frame-

work at 6. See also Vol. XLVI, No. 3 (2013) of this Newsletter. 
The time, complexity, and cost of the SRBA far exceeded what 
anyone had envisioned at the outset. It took 27 years and cost 
more than $93 million. Idaho was not the first state in the West 
to commence a general adjudication, but it is the first state to 
have completed an undertaking of such scale.  
The Scope of the SRBA 

The Snake River Basin boundary runs from Yellowstone 
National Park at the Wyoming border, west to the Oregon bor-
der, and north to Clearwater County, Idaho. It encompasses 
87% of the State of Idaho, and includes approximately 3.5 mil-
lion irrigated acres. See Conference Materials at 8. The SRBA 
included federal, state, and tribal water rights claims as well as 
water rights claims for domestic uses, stock water, irrigation, 
dairies, fish producers, municipalities, mining, mineral pro-
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cessing, manufacturing, hydropower, and a multitude of others. 
The unforeseen time and expense can be attributed, at least in 
part, to the fact that significantly more claims than expected 
were filed in the SRBA: the projections assumed that 114,026 
water right claims would be filed, but more than 180,000 
claims were actually filed. See Vol. XLVI, No. 3 (2013) of this 
Newsletter. Nearly 160,000 water rights were ultimately adju-
dicated by the SRBA court. The Final Unified Decree, includ-
ing its 10 attachments, exceeds 250,000 pages.  
What Made the SRBA Successful? 

Panelists at the conference attributed the SRBA’s success 
primarily to cooperation and trust among the players. Once the 
procedures for the SRBA were established and the process 
commenced, the parties and their attorneys were willing to look 
for ways to make it happen instead of challenging the process. 
When difficulties or uncertainties arose, the claimants and their 
attorneys, the legislature, the IDWR, and the court each looked 
for and found ways to cooperate and move forward. The IDWR 
started as a party to the SRBA but was ultimately removed as a 
party. The conference panelists concluded that this was a 
change that was an important turning point. Because it was no 
longer a party to the SRBA, the IDWR was able to communi-
cate more freely and work with the court to exchange critical 
information on the water claims being adjudicated. The IDWR 
also was able to work with the water claimants to file infor-
mation and conduct field investigations in a non-adversarial 
context. The IDWR’s neutral posture in the SRBA facilitated 
resolving many issues. 

One speaker at the conference, Randy Stapilus (edi-
tor/publisher of the Snake River Basin Adjudication Digest and 
co-editor of the book Through the Waters—An oral history of 
the Snake River Basin Adjudication (2014)), describes how 
luck also played a role in the SRBA. See “The SRBA: Why 
Did It Work in Idaho?” Twin Falls Times-News (Sept. 1, 2014). 
Luck came in the form of technology developments. Given the 
hundreds of millions of pages that needed producing, copying, 
distributing, and storing, developments in electronic document 
management turned a seemingly impossible situation into an 
orderly and almost easy process. Id. Without this bit of luck, 
the SRBA could have been buried in a mountain of its own 
paper. Moreover, the SRBA judges played a key role in the 
SRBA’s success. Id. Five judges presided over the SRBA. The 
first, Judge Daniel Hurlbut, was well-suited and key to creating 
the architecture of the court and firmly establishing the process. 
Id. The last and current judge, Judge Eric Wildman, having 
worked as the SRBA court’s counsel before becoming the 
court’s judge, was well-educated in the details of how the 
SRBA worked and knew how to tie up all the ends. Id. 
SRBA Accomplishments 

The SRBA established the nature and extent of each of the 
water rights in the Snake River Basin (with the exception of de 
minimis domestic and stock water claims), providing a frame-
work for future administration of water rights in the basin. One 
commenter at the conference characterized the SRBA as a 
guide to “what to fight about going forward.” Indeed, the 

SRBA defined and refined the process for resolving those 
fights. The SRBA forced numerous current and future water 
issues to the forefront, requiring the parties to address those 
issues during the SRBA. For example, the SRBA process 
helped refine the boundaries of the Eastern Snake River Plain 
Aquifer and helped determine how ground water and surface 
water would be administered together. Thus, while the primary 
thrust of the SRBA was an adjudication of water rights, it also 
helped the State develop policies, tools, and procedures to re-
solve future water issues. 

Not the least of the accomplishments of the SRBA was 
that the State, the United States, and four Native American 
tribes (the Nez Perce, the Northwestern Band of the Shoshone 
Nation, the Shoshone-Bannock, and the Shoshone-Paiute) par-
ticipated, negotiated, and became parties to settlement agree-
ments and consent decrees. These tribal consent decrees recog-
nized, identified, and quantified water rights belonging to these 
sovereignties, and each is included in the Final Unified Decree. 
The United States was joined as a party pursuant to the 1952 
McCarran Amendment, 43 U.S.C. § 666. For an interesting 
history of our water rights priority system, the history of the 
McCarran Amendment, and the adjudication process in gen-
eral, see Gregory J. Hobbs, Jr., “Priority: The Most Misunder-
stood Stick in the Bundle,” 32 Envtl. L. 37 (2002).  

Part of the SRBA process was the confirmation that many 
areas in the Snake River Basin are fully appropriated, meaning 
new users and new uses will need to purchase or lease a water 
right to use water. Reviewed claims in the SRBA helped set a 
dollar value on water rights. While the SRBA did not create 
Idaho’s Water Supply Bank (Bank) or water rental pools, an-
other result of the SRBA is increased use of the Bank and 
pools. See IWRB, “History of the Water Supply Bank,” 
http://www.idwr.idaho.gov/WaterManagement/WaterRights/W
aterSupply/history_of_bank.htm. The use of water rental pools 
in Idaho dates back to the 1930s. The Bank was formalized by 
the state legislature in 1979, putting into effect a 1976 policy 
recommendation of the state water plan to create a water supply 
bank. Id. The Bank is administered by the Idaho Water Re-
source Board (IWRB). In 1979, the IWRB created the commit-
tee of nine, a water district advisory committee to administer 
the Bank in the Upper Snake River Basin (designated as Water 
District 01 and including an area from the Wyoming border to 
the Milner diversion dam near Twin Falls). Id. In 1988 a sec-
ond bank was created for the Boise River drainage basin. Id. 
Rental pools have served other parts of the state over time. The 
Bank now is divided into two categories—the IWRB’s water 
supply bank and local rental pools. With the SRBA, the use of 
the Bank has grown and the value of water rights has become 
more transparent. Earlier this year, the IWRB released proce-
dural guidance regarding changes in renting from and leasing 
into the Bank. 

Another major accomplishment that did not originate with 
the SRBA but was enhanced by it was the implementation and 
fine tuning of conjunctive management of surface and ground 
water, most notably in the Eastern Snake River Plain Aquifer. 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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See IDWR, “Conjunctive Management Rules Proposed Bound-
ary Changes for the Eastern Snake River Plain Aquifer,” 
http://www.idwr.idaho.gov/WaterInformation/GroundWaterMa
nagement/Petition/default.htm. See also Rules for Conjunctive 
Management of Surface and Ground Water Resources, Idaho 
Admin. Code r. 37.03.11.001–.050. Computer models, includ-
ing the Eastern Snake Plain Aquifer Model (ESPAM), and in-
teractive mapping systems also were developed, expanded, and 
fine-tuned as the SRBA progressed, creating tools for future 
management of water. For information about interactive map-
ping, see IDWR, “Interactive Maps,” http://www.idwr.idaho. 
gov/GeographicInfo/MapServer/mapserver.htm. These and 
other technological and informational developments, along 
with technology that allowed the orderly processing and storing 
of mountains of data and information, created a more manage-
able system for administering water rights moving forward. 
New rules and models helped us through the SRBA, and the 
SRBA pushed us to make these and other improvements in how 
we manage, identify, and characterize water and water rights. 

Another benefit the SRBA brought was the expansion of 
the IDWR’s online water rights database and improvements to 
the IDWR’s website in general. The IDWR’s researchable 
water rights database is a user-friendly water rights search 
mechanism for finding all water rights appropriated and 
adjudicated in the state, with details about the elements, 
pedigree charts, maps, scanned background documents, water 
supply bank information, and general provisions from the 
SRBA decree. The IDWR’s main website has information 
about Idaho’s comprehensive aquifer management planning, 
conjunctive administration of ground and surface water, and 
water rights administration (including responses to calls and 
curtailment). 

From the seeming chaos that was Idaho’s pre-SRBA water 
rights situation came an ordered system for addressing water 
rights moving forward, with tools to assist in water manage-
ment and allocation. See Conference Materials, Gerald 
Schroeder, Senior Justice, Idaho Supreme Court, “Answering 
the Calls” (observations and comments drawn from 13 years 
sitting on the Idaho Supreme Court when a number of signifi-
cant SRBA issues were resolved and from his time as a hearing 
officer in the SRBA). Justice Schroeder’s concluding statement 
was: “While it sounds simple, it has been a monumental under-
taking that has been equally monumental in its results.”  
Conclusion 

Had Idaho known at the outset that the SRBA would take 
27 years, not 10, and cost $93 million, not $10 million, would 
Idaho still have done it? Probably. The anticipated benefits 
have been achieved, and many more benefits that could not 
have been anticipated have been realized. The water issues 
facing Idaho 30 years ago are largely the same as those it faces 
today—i.e., how will Idaho preserve, prioritize, and allocate a 
scarce and critical resource? Water is paramount to the econo-
my of the state, indeed the West, and to our very lives. From 
here forward, the need for water and prudent water manage-
ment will be increasingly critical as we face uncertainty in 
times of growth, drought, and climate change. Post SBRA, 
management decisions concerning allocation of a scarce re-
source may not be any less contentious, but the allocation and 
ownership of water, the priority of competing uses, and the 

rules and processes for resolving disputes regarding administra-
tion of the water in the Snake River Basin will be much clearer. 

What’s next? Even before the SRBA was being wrapped 
up, Idaho commenced another adjudication of water rights in 
the northern part of the state. See News Release, IDWR, 
“IDWR Commences Northern Idaho Adjudication” (Jan. 8, 
2009). This first phase covers the Coeur d’Alene-Spokane Riv-
er Basin, and the Coeur d’Alene-Spokane River Basin Adjudi-
cation (CSRBA) commenced on November 12, 2008. See 
Commencement Order, In re CSRBA, No. 49576 (Idaho Dist. 
Ct. Twin Falls Cnty. Nov. 12, 2008). Phase two will cover wa-
ter rights in the Palouse River Basin and phase three will cover 
the Lake Pend Oreille and Priest Lake Basins. For more infor-
mation about the Northern Idaho Adjudication, see IDWR, 
“Northern Idaho Adjudication,” http://www.idwr.idaho.gov/ 
WaterManagement/NorthIdAdju/default.htm. 

Editor’s Note: Reporter Linda B. Jones attended the two-
day conference celebrating the conclusion of the SRBA, and 
the description of conference proceedings is based on her per-
sonal observations and the conference materials. 

GROUNDWATER MANAGEMENT 
(continued from page 1)

Under the new laws, the California Department of Water 
Resources (Department) is required to designate groundwater 
basins as high, medium, low, or very low priority. Cal. Water 
Code § 10722.4(a). Basins that are designated as high or 
medium priority, and that are also designated as being subject 
to critical conditions of overdraft, must be managed under a 
“groundwater sustainability plan” (Sustainability Plan) by 
January 31, 2020. Id. § 10720.7(a)(1). If not subject to critical 
conditions of overdraft, the deadline for management under a 
Sustainability Plan is January 31, 2022. Id. § 10720.7(a)(2). 
Basins designated as low or very low priority are authorized 
but not required to be managed under a Sustainability Plan. Id. 
§ 10720.7(b).

The entity to manage these basins is called a “groundwater 
sustainability agency” (Agency). Agency is defined as one or 
more “local public agenc[ies] that [have] water supply, water 
management, or land use responsibilities within a groundwater 
basin.” Id. § 10721. A combination of local agencies may form 
an Agency through a joint powers agreement, a memorandum 
of agreement, or other legal agreement. Id. § 10723.6(a). If an 
area overlying a basin is not within the management area of an 
Agency, the County will be presumed to be the Agency for the 
area. Id. § 10724(a). 

Agencies that adopt a Sustainability Plan consistent with 
requirements in the laws discussed below will have broad 
management powers. Id. § 10725. Agencies could require well 
registration, measurement of extractions, and the filing of 
annual extraction reports. Id. §§ 10725.6, .8. They could also 
regulate extractions through well spacing requirements, limits 
on extractions, and establishment of extraction allocations. Id. 
§ 10726.4(a).

The sustainability goal for an Agency is to operate the 
basin within the sustainable yield, which is “the maximum 
quantity of water . . . that can be withdrawn annually from a 
groundwater supply without causing an undesirable result.” Id. 



WATER LAW NEWSLETTER page 5 

§ 10721(v). Undesirable results, as defined in the new laws, are
not limited to traditional overdraft conditions but include: 

(1) Chronic lowering of groundwater levels . . . . 
(2) Significant and unreasonable reduction of under-
ground storage.  
(3) Significant and unreasonable seawater intrusion.  
(4) Significant and unreasonable degraded water 
quality . . . . 
(5) Significant and unreasonable land subsidence that 
substantially interferes with surface land uses. 
(6) Depletions of interconnected surface water that 
have significant and unreasonable adverse impacts on 
beneficial uses of the surface water.  

Id. § 10721(w). This latter provision is the first time California 
statutes have recognized the connection between ground and 
surface water. 

The Department is charged with adopting regulations for 
evaluating Sustainability Plans and implementation of the 
plans. Id. § 10733.2(a)(1). The laws also require the Depart-
ment to review the agencies’ Sustainability Plans to ensure they 
conform to the requirements of the laws. Id. § 10733. 

The Board has a somewhat complicated backup regulatory 
authority. This authority kicks in if:  

(1) no local agency has elected to be an Agency for a ba-
sin by June 30, 2017;  

(2) in any high- or medium-priority basin in a critical 
condition of overdraft, a Sustainability Plan has not 
been adopted for the entire basin by January 31, 2020, 
or the Department determines that an adopted Sustain-
ability Plan is inadequate or is not being implemented 
in a manner to meet the sustainability goal; 

(3) in any high- or medium-priority basin not in a critical 
condition of overdraft, a Sustainability Plan for the en-
tire basin has not been adopted by January 31, 2022, 
or (a) after January 31, 2022, the Department deter-
mines that an adopted Sustainability Plan is inade-
quate or is not being implemented in a manner to meet 
the sustainability goal and the Board “determines that 
the basin is in a condition of long-term overdraft”; or 
(b) after January 31, 2025, the Department determines 
that an adopted Sustainability Plan is inadequate or is 
not being implemented in a manner to meet the sus-
tainability goal and the Board “determines that the ba-
sin is in a condition where groundwater extractions re-
sult in significant depletions of interconnected surface 
waters.”  

Id. § 10735.2(a). 
Under these various scenarios the Board can designate 

these basins “probationary basins” and, in consultation with the 
Department, adopt an interim plan for regulation of groundwa-
ter extractions. See id. §§ 10735.4, .6, .8. The interim plan must 
identify actions necessary to correct conditions of long-term 
overdraft or significant depletions of interconnected surface 
waters. Id. § 10735.8(b)(1). The interim plan will include a 
time schedule for actions and a description of necessary moni-
toring. Id. § 10735.8(b)(2), (3). It may also include restrictions 
on extractions, a physical solution, or principles and guidelines 

relating to administration of rights to interconnected surface 
waters. Id. § 10735.8(c). The Board is also required to include 
in the interim plan a Sustainability Plan, or elements of a Sus-
tainability Plan, that the Board determines complies with the 
sustainability goal, and may include in the interim plan ele-
ments of an adjudication action that it determines to be reliable. 
Id. § 10735.8(e). 

The legislation addresses integration of the new require-
ments with the existing legal regime. California has a signifi-
cant number of groundwater basins that have already been ju-
dicially adjudicated. They would apparently be unaffected by 
the new laws. Also, in some basins, judicial proceedings are 
currently underway for adjudication. See id. § 10720.8. The 
new laws recognize that judicial adjudications may still be 
commenced in basins subject to the new laws. Also, all existing 
laws relating to groundwater remain in effect. 

There was substantial opposition to these legislative pro-
posals, including from the California Farm Bureau Federation, 
which continued even after final passage in the legislature. 
However, major water organizations such as the Association of 
California Water Agencies supported them, and Governor Ed-
mund G. Brown, Jr. supported the legislation. Although the 
new laws are rather convoluted and a far cry from regulatory 
programs over groundwater in most western states, the signifi-
cance of even this step cannot be understated. It is clear, how-
ever, that the legislation will not produce quick resolution of 
California’s serious groundwater problems. The “planning and 
implementation horizon” of the laws is defined as “a 50-year 
time period over which a groundwater sustainability agency 
determines that plans and measures will be implemented in a 
basin to ensure that the basin is operated within its sustainable 
yield.” Id. § 10721(q). The groundwater Sustainability Plans 
mandated by the new laws require specific information to 
achieve the sustainability goal for the basin within 20 years. Id. 
§ 10727.2(b). Thus the target for achieving sustainability could
be nearly 2040 (and the overall implementation “horizon” ex-
tends even later), a significant time from now. Considering the 
significant adverse effects on groundwater that have occurred 
as a result of decades of lack of management, and especially 
during the current extreme drought, it is hoped the process will 
not take as long as the laws allow. 

DECREASED SPRING FLOW 
(continued from page 1)

323, 325, 327–329, and based on the experience of the State 
Engineer in other basins in the state, only 18% of those 
applications were successful. Diamond Valley Ruling at 11. In 
the basin at issue, however, most of the Desert Land Act entry 
applications were successful. Id. Accordingly, the basin is 
being over-pumped and the groundwater table is decreasing at 
an alarming rate. 

The applications at issue in the Diamond Valley Ruling 
sought State Engineer approval to use groundwater to replace 
the flow of several springs located on the perimeter of the 
basin. Id. at 13. Evidence presented to the State Engineer 
showed that the spring flows had decreased significantly or 
stopped entirely because of groundwater pumping. Notably, the 
spring water rights were based on so-called claims of vested 
water rights, which are claims that water rights were 
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established prior to enactment of Nevada’s water law in 1905 
by diversion of water with the intent to apply it to beneficial 
use, and the actual beneficial use of water within a reasonable 
time. See id. at 16. Most claims of vested water rights to major 
surface water sources in Nevada have been adjudicated by the 
courts; the vested claims at issue in this case, however, were 
not. See id. at 13. This is significant because an issue in the 
case was whether the State Engineer had authority to allocate 
groundwater rights to make up for reduced spring flows where 
the water rights at issue had not yet been adjudicated. 

The State Engineer laid the groundwork for submission of 
the above-described applications by issuing an order applicable 
to the entire basin, which stated that applications could be filed 
to “appropriate groundwater to mitigate senior surface water 
rights that have been impacted by groundwater pumping under 
junior water rights.” Id. at 13–14. See Nev. Office of the State 
Eng’r, Order No. 1226 (Mar. 26, 2013). The State Engineer 
concluded that he had authority to act on such applications un-
der the statutory water law, which proscribes the impairment of 
vested rights, and as part of his “administrative/quasi-judicial” 
capacity to protect all water rights. Diamond Valley Ruling at 
18. See Nev. Rev. Stat. § 533.085. Additionally, the State En-
gineer relied on Nev. Rev. Stat. § 534.110(6), which allows 
him to regulate a groundwater basin based on priority if there is 
not enough water for “all permittees and vested-right claim-
ants.” Diamond Valley Ruling at 19. Lastly, the State Engineer 
concluded that he had implied authority to act on such applica-
tions based on his duty to protect existing rights and that an 
additional source of authority existed through his inherent po-
lice powers. Id. at 20–22. The State Engineer made clear in his 
decision, however, that approval of the applications, including 
priority, diversion rate, season, and manner of use, was “merely 
preliminary” and subject to a final court adjudication. Id. at 18. 

The State Engineer considered the historical evidence of 
spring flow, expert testimony, and U.S. Geological Survey 
reports, found that groundwater pumping by junior 
appropriators had caused a reduction in flow of the springs at 
issue, and granted the groundwater applications. See id. at 22. 
In granting the applications, the State Engineer rejected the 
argument that granting the applications was prohibited because 
there was no unappropriated groundwater available in the 
basin, and found that the applications were “not requesting a 
‘new’ appropriation of groundwater, but rather [were] 
requesting a new method of obtaining the groundwater that 
formerly discharged at the springs . . . .” Id. at 56. This finding 
is at odds with Nevada’s traditional approach of treating 
groundwater as a separate source from surface water, which 
approach the State Engineer stated was “fading” based on the 
understanding that “groundwater and surface water are 
hydrologically connected.” Id. at 58 (citing Cappaert v. United 
States, 426 U.S. 128 (1976); United States v. Orr Water Ditch 
Co., 600 F.3d 1152 (9th Cir. 2010)). 

In granting the applications, the State Engineer did not 
give the applicants the right to pump a volume of groundwater 
equal to the historical spring flows; rather, applicants’ 
groundwater use was limited to the amount of groundwater 

needed to yield the same crop production as was historically 
produced by irrigating with the springs. See id. at 61–62. In 
other words, the State Engineer found that groundwater 
pumping was more efficient because it was not dependent on 
the natural flow of the springs and could be used with more 
efficient irrigation practices (i.e., center-pivot instead of flood 
irrigation). Thus, the State Engineer, through witness 
testimony, expert reports, and his own expertise, calculated the 
duty of groundwater needed to produce the same size crop as 
was historically produced by the spring flows. Interestingly, in 
determining how much water had been appropriated under the 
claims of vested rights, the State Engineer concluded that the 
doctrine of relation back required the water to be put to 
beneficial use prior to enactment of Nevada’s statutory water 
law. Id. at 59. Accordingly, the State Engineer did not give the 
vested right claimants credit for water put to beneficial use 
after 1905, even if prior to that date the claimant diverted the 
water from the springs with the intent to apply it to beneficial 
use. Id. 

As stated above, because the State Engineer made clear he 
was not adjudicating the claims of vested rights, the right to use 
the groundwater under the applications will be somewhat 
uncertain until a court adjudicates the claims. Even though the 
State Engineer repeatedly referred to the vested claims as 
senior and having a “better claim” to the water, he stated that it 
would violate the water law to adjudicate the priority of the 
vested claims. Id. at 57. Accordingly, the State Engineer 
concluded that the priority date of the groundwater applications 
is the date they were filed—March 2012. Id. at 58. The State 
Engineer then stated that the permits to be issued under these 
applications should reflect the preliminary finding regarding 
the priority date of the pre-statutory vested claims. Id. at 58–59. 
This statement raises a question regarding how the State 
Engineer will respond if another groundwater user with a better 
priority date than the applications at issue complains that it is 
being adversely impacted by the new rights. This uncertainty 
also could negatively affect the value of the land, and the 
unadjudicated nature of the permits to use groundwater could 
make it more difficult to secure financing. Furthermore, 
because adjudications often take decades to accomplish and are 
expensive, the vested claimants and other groundwater right 
holders may not seek to have the rights adjudicated. 

The State Engineer’s decision in this situation, although 
limited to a specific groundwater basin, is significant because it 
tosses aside the bright-line rule that groundwater and surface 
water are separate water sources. Additionally, allowing an 
impacted surface water user to take groundwater may be a 
more practical approach than the alternative of stopping any 
groundwater pumping that affects the springs at issue, which 
would create a substantial economic hardship on existing 
groundwater irrigators. This decision has been appealed to the 
Nevada district court. Thus, the State Engineer’s decision to 
allow groundwater use to replace spring flow, even where the 
rights to use water from the springs have not been adjudicated, 
will be decided by the courts. 
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FEDERAL WATER QUALITY 
(Matt Bingham, Reporter) 

FOURTH CIRCUIT SIDES WITH ENVIRONMENTALISTS,
REJECTS COAL MINER’S “PERMIT SHIELD” DEFENSE 

On July 11, 2014, the U.S. Court of Appeals for the Fourth 
Circuit affirmed a grant of summary judgment on claims that 
A & G Coal Corporation (A & G) violated the Clean Water Act 
(CWA), 33 U.S.C. §§ 1287–1387, by discharging selenium 
without authorization to do so under a National Pollutant Dis-
charge Elimination System (NPDES) permit. Southern Appala-
chian Mountain Stewards v. A & G Coal Corp., 758 F.3d 560 
(4th Cir. 2014). A & G argued that it had not committed viola-
tions because it was operating in compliance with a valid per-
mit and therefore was protected by the CWA’s “permit shield.” 
The Fourth Circuit rejected A & G’s arguments, finding that 
the company had not provided all of the necessary information 
in its permit application. 

This case involved A & G’s Kelly Branch Surface Mine 
(Kelly Branch) in Wise County, Virginia. The Virginia De-
partment of Mines, Minerals and Energy (DMME) issued 
A & G an individual NPDES permit for its surface water dis-
charges from the mine in 2010. Id. at 561. In its permit applica-
tion, A & G identified over two dozen discharge points and 
included water quality information about those outfalls. The 
outfalls that were the subject of this case were two artificial 
ponds that A & G identified as discharging to a tributary of 
Callahan Creek. The company indicated these outfalls would 
contain “surface runoff” and, for one of the ponds, “ground 
water.” Id. at 562. The application did not mention selenium 
and, as a result, neither did the permit. Id. 

By sampling the water flowing out of the two subject 
ponds, the plaintiff environmental groups discovered that the 
mine was discharging selenium, which was not authorized by 
A & G’s NPDES permit. The groups then sued A & G for vio-
lations of the CWA, seeking declaratory and injunctive relief as 
well as civil penalties. Id. 

In its defense, A & G argued that it had disclosed in its 
permit application all of the contaminants of which it was 
aware or that it had reason to believe were present in the dis-
charges from its Kelly Branch operations. Because it was oper-
ating in compliance with a valid permit, A & G argued that it 
qualified for the CWA’s permit shield. Id. See 33 U.S.C. 
§ 1342(k). The plaintiffs argued, and the court agreed, that
A & G had not met its disclosure obligations at the permit ap-
plication stage and therefore was not entitled to the protection 
of the permit shield. 

The appellate court’s analysis turned on an earlier Fourth 
Circuit decision in which a permittee successfully invoked the 
permit shield to avoid CWA violations. See Piney Run Preser-
vation Ass’n v. Cnty. Comm’rs of Carroll Cnty. Md., 268 F.3d 
255 (4th Cir. 2001). In Piney Run, the circuit court created a 
two-part test to determine whether a permittee qualifies for the 
permit shield: 

We therefore view the NPDES permit as shielding its 
holder from liability under the [CWA] as long as 

(1) the permit holder complies with the express terms 
of the permit and with the [CWA’s] disclosure re-
quirements and (2) the permit holder does not make a 
discharge of pollutants that was not within the reason-
able contemplation of the permitting authority at the 
time the permit was issued. 

Id. at 259. In that case, the court determined that the permittee 
had “adequately disclosed” its discharges and that the “dis-
charges were within the reasonable contemplation” of the per-
mitting authority. Because the defendant met both prongs of the 
court’s newly created test, the court held that the permittee’s 
challenged discharges were authorized by its NPDES permit. 

A & G made three arguments as to why it satisfied both 
prongs of the Piney Run test for the availability of a permit 
shield. First, A & G cited a federal regulation for the argument 
that it was required to identify in its application only contami-
nants that it “knows or has reason to believe . . . will be present 
in the discharges from any outfall.” Southern Appalachian, 758 
F.3d at 565 (quoting 40 C.F.R. § 122.21(g)(vi)(B)). To the con-
trary, the court held that the “application instructions unequiv-
ocally require that an applicant submit an analysis of total sele-
nium discharged as part of the permit application.” Id. at 566. 
A & G’s argument would, in the court’s opinion, “turn[] the 
presumptions of the CWA on their head” by “subtly ab-
solv[ing] the applicant of the need to provide the mandated 
information to the permitting authority.” Id. 

Next, A & G cited a U.S. Environmental Protection Agen-
cy (EPA) policy memorandum from 1995 in support of its ar-
gument that its disclosures to the DMME were adequate. See 
EPA, “Revised Policy Statement on Scope of Discharge Au-
thorization and Shield Associated with NPDES Permits” (Apr. 
11, 1995) (1995 Policy Statement). This memorandum provid-
ed that “the permit shield applies to those ‘[p]ollutants not 
identified as present but which are constituents of wast-
estreams, operations or processes that were clearly identified in 
writing during the permit application process . . . .’” Southern 
Appalachian, 758 F.3d at 567–68 (alteration in original) (quot-
ing 1995 Policy Statement at 3). The court disagreed that this 
provision applied to A & G, primarily because “the same doc-
ument states very clearly that ‘[t]he availability of the . . . per-
mit shield is predicated upon . . . a permittee’s full compliance 
with all applicable application requirements . . . .’” Id. at 568 
(alteration in original) (quoting 1995 Policy Statement at 2). 
Further, A & G’s interpretation of the memorandum was con-
tradicted by the EPA’s own interpretation in a prior case before 
the Environmental Appeals Board. Id. (citing In re Ketchikan 
Pulp Co., 7 E.A.D. 605, 1998 WL 28964 (EAB 1998)). 

A & G’s third argument went to the second prong of the 
Piney Run test—whether the discharge of selenium from the 
subject outfalls was within the reasonable contemplation of the 
DMME. On this point, A & G argued that there was a genuine 
issue of material fact as to “whether the DMME anticipated 
that the coal company would discharge selenium” and that 
summary judgment was, therefore, inappropriate. Id. at 568–69. 
The court held that it was unnecessary for it to decide this point 
since it had already found that A & G failed to satisfy Piney 
Run’s first prong. However, it noted “the lack of consistency 
that plagues A & G’s argument. . . . [since] A & G has asserted 
repeatedly that it had no reason to believe that it would dis-
charge selenium . . . .” Id. at 569. 
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In conclusion, the court restated its finding that A & G 
had failed to meet its disclosure obligations at the permit 
application stage and was not entitled to the protections of the 
CWA’s permit shield. “To allow the [permit shield] defense in 
these circumstances would tear a large hole in the CWA, whose 
purpose it is to protect the waters of Appalachia and the nation 
and their healthfulness, wildlife, and natural beauty.” Id. The 
Fourth Circuit affirmed the district court’s grant of summary 
judgment in favor of the plaintiffs. Id. at 570. 

ALASKA 
(Thomas E. Meacham, Reporter)

NINTH CIRCUIT HOLDS IN FAVOR OF FEDERAL AUTHORITY
OVER NAVIGABLE WATERS IN ALASKA’S NATIONAL PARKS 

A panel of the U.S. Court of Appeals for the Ninth Circuit 
has held that navigable waters within federal conservation 
system units (CSU) established or enlarged by the Alaska 
National Interest Lands Conservation Act (ANILCA), Pub. L. 
No. 96-487, 94 Stat. 2371 (1980), are subject to the jurisdiction 
of the United States, through the various federal agencies 
charged with these units’ administration. See Sturgeon v. 
Masica, 768 F.3d 1066 (9th Cir. 2014); United States v. Wilde, 
No. 13-30360, 2014 WL 4959151 (9th Cir. Oct. 6, 2014). 

These cases were both originally decided in favor of the 
United States in separate decisions by the U.S. District Court 
for the District of Alaska. See Sturgeon v. Masica, No. 3:11-cv-
0183-HRH, 2013 WL 5888230 (D. Alaska Oct. 30, 2013); 
United States v. Wilde, No. 4:10-cv-21 RRB, 2013 WL 
6237704 (D. Alaska Dec. 3, 2013). See also Vol. XLVII, No. 1 
(2014) of this Newsletter. The Ninth Circuit panel affirmed 
both district court decisions and adopted the legal reasoning 
earlier articulated by Judge H. Russel Holland in the Sturgeon 
case.  

In both Wilde and Sturgeon, the appellants argued that 
because the State of Alaska had, since statehood in 1959, 
owned the beds of the two rivers involved (the Yukon and the 
Nation, respectively) by virtue of the 1953 Submerged Lands 
Act (SLA), 43 U.S.C. §§ 1301–1315, the federal government 
lacked authority to manage surface uses on these waterways as 
they flowed through CSUs that had later been established under 
ANILCA. Also involved in the lower court proceedings was 
the interpretation of section 103(c) of ANILCA, 16 U.S.C. 
§ 3103(c), which sought to define the legal effect of CSUs
having been established around and adjacent to preexisting 
state, Native corporation, and privately owned land (i.e., non-
federal “inholdings”). The State of Alaska had intervened as a 
plaintiff in Sturgeon, and pursued the appeal as a co-appellant, 
alleging that its proprietary and sovereign rights had been 
infringed by the need to comply with federal permits and 
requirements in order to conduct the State’s anadromous fish 
surveys on particular navigable rivers within CSUs. 

The Ninth Circuit’s decision in the Wilde appeal was brief 
and was issued “not for publication.” It upheld James Albert 
Wilde’s earlier misdemeanor criminal conviction on the basis 
that National Park Service (NPS) agents had authority to stop 
him on the Yukon River for a boating safety check under NPS-

wide regulatory provisions, and that they were not confined to 
CSU-specific regulations whose application on “non-public” 
(i.e., non-federal) lands was arguably constrained by section 
103(c) of ANILCA. See Wilde, 2014 WL 4959151, at *1. 

The Ninth Circuit’s more expansive (30-page) decision in 
the Sturgeon appeal explained that ANILCA § 103(c) con-
tained a clear differentiation between CSU-specific regulations 
(which that section stated were to be applicable solely to the 
federally owned lands within CSUs, and thus would be inappli-
cable to non-federal lands lying within CSUs) and the more 
general NPS (and other federal) regulations that were nation-
wide in scope, and which, by section 103, were to apply equal-
ly to non-federal inholdings within CSUs. See Sturgeon, 768 
F.3d at 1076–77. In applying this interpretation of section 
103(c), the Ninth Circuit sidestepped the consistent claim by 
the appellants that by virtue of the SLA, the State had received 
title both to the submerged lands beneath navigable waterways 
and to the water column itself. It held that even if such a claim 
were assumed to be valid, the language of section 103(c) clear-
ly authorizes nationwide NPS regulations to be applied to all 
non-federally owned lands and waters within the exterior 
boundaries of a CSU. Id. at 1077–78. 

The Ninth Circuit panel by its silence declined to apply the 
reasoning of the district court in the Wilde decision. That court 
had held that the federal reserved water rights doctrine, a key 
element in the federal subsistence jurisdiction decisions in the 
Katie John series of cases, see Alaska v. Babbitt, 72 F.3d 698, 
702–03 (9th Cir. 1995), John v. United States, 247 P.3d 1032, 
1038–40 (9th Cir. 2001), John v. United States, 720 F.3d 1214, 
1226 (9th Cir. 2013), was not confined to subsistence jurisdic-
tion cases and provided the United States with a cognizable 
property interest in the navigable river at issue in Wilde. See 
Wilde, 2013 WL 6237704, at *4–5. It was this property interest 
that, in the Katie John cases, had been held to be sufficient 
support for federal regulatory jurisdiction within CSUs on the 
theory that these waters were in fact “federally owned” to some 
degree, to the extent that they were not excluded from federal 
regulation by section 103(c). 

The Ninth Circuit panel in Sturgeon vacated the lower 
court’s judgment regarding co-appellant State of Alaska, hold-
ing that the State lacked standing under either its proprietary or 
its “sovereign interest” claims, and remanded with instructions 
that its lawsuit be dismissed for lack of jurisdiction. Sturgeon, 
768 F.3d at 1075. 

Editor’s Note: The reporter participated in the preparation 
of amicus briefs for the National Parks Conservation Associa-
tion in both the Wilde and Sturgeon appeals. 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

FEDERAL ENVIRONMENTAL CHALLENGE TO COLORADO
RIVER WATER AGREEMENT FAILS 

The U.S. Court of Appeals for the Ninth Circuit has reject-
ed National Environmental Policy Act of 1969 (NEPA), 42 
U.S.C. §§ 4321–4347, and Clear Air Act (CAA), id. §§ 7401–
7671q, challenges to the implementation agreement agreed to 
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by the Secretary of the Interior following the execution of 
agreements to limit California’s use of Colorado River water 
and transfer water to the Southern California Coastal Plain. See 
Cal. ex rel. Imperial Cnty. Air Pollution Control Dist. v. U.S. 
Dep’t of the Interior, 767 F.3d 781 (9th Cir. 2014). In Imperial 
County, the appellate court affirmed the district court’s grant of 
summary judgment to the federal defendant and various water 
districts who were parties to the agreement. 

The underlying environmental issue in the litigation was 
the impact on the Salton Sea, an inland body of water that is 
fed primarily from agricultural runoff, which would be reduced 
in size as a result of the lining of canals and transfer of the con-
served water from the Imperial and Coachella Valleys to 
coastal Southern California. Additionally, there will be air pol-
lution impacts from the increased Salton Sea shoreline.  

In 1999 several California water districts negotiated so-
called “Quantification Settlement Agreements” in which the 
districts agreed to reduce Colorado River water usage and cap 
certain California priorities, and to authorize the transfer of up 
to 300,000 acre-feet of water primarily to the San Diego area. 
Id. at 788. The instant litigation involved the impacts of chang-
ing places of delivery (the implementation agreement environ-
mental impact statement (EIS)). There was separate litigation 
over the transfer EIS, as well as state environmental impact 
reports. 

The district court granted summary judgment on the 
ground that the plaintiffs did not have standing to sue and al-
ternatively rejected NEPA (but not CAA) claims on the merits. 
Id. at 789. The court of appeals found standing and also af-
firmed on the merits as to both NEPA and the CAA. The appel-
late court held, inter alia, that preparation of two EISs did not 
constitute improper segmenting, and that the Secretary’s deci-
sion not to issue a supplemental EIS when certain changes were 
made to mitigation strategies was not an abuse of discretion. Id. 
at 795–97. As to the CAA challenge, the appellate court found 
that the implementation agreement EIS took the required “hard 
look” at air quality impacts from the project. Id. at 798–99. 

FEDERAL CIRCUIT HOLDS WATER CONTRACTORS HAVE
“EXPECTANCY” CLAIMS 

In Stockton East Water District v. United States, 761 F.3d 
1344 (Fed. Cir. 2014), the U.S. Court of Appeals for the 
Federal Circuit held that U.S. Bureau of Reclamation (Bureau) 
water contractors can assert “expectancy” claims for water that 
the Bureau did not deliver. The factual basis for the dispute 
arises from passage of the Central Valley Project Improvement 
Act (CVPIA), Pub. L. No. 102-575, 106 Stat. 4706 (1992), 
which dedicated 800,000 acre-feet per year (afy) of yield of the 
Central Valley Project to environmental purposes. Stockton, 
761 F.3d at 1347. Plaintiff water districts Stockton East and 
Central San Joaquin Water Conservation District (Central) had 
executed water service contracts with the Bureau in 1983 for up 
to 80,000 afy of water, but a conveyance system to serve them 
was not completed until 1993. Water delivered to Stockton East 
and Central varied from year to year. After Central sued for 
breach of contract, the Federal Circuit held the contract was 
breached from 1999 through 2004. Id. (citing Stockton E. 
Water Dist. v. United States, 583 F.3d 1344 (Fed. Cir. 2009)). 
See Vol. XLIII, No. 1 (2010) of this Newsletter. Ultimately on 
remand, the trial court awarded cover damages of $149,950 to 

Central. This was then appealed and resulted in the instant 
decision. 

The appellate court in its opinion focused on the nature of 
the breach. The contract required the Bureau to “make 
available” 56,000 afy of water, the minimum allocations 
provided for in the contract. The Bureau said in 1993 that it 
would not be able to meet these minimums. It repeated this 
every year through 1999. Central did not request the minimum 
amount during that period although some quantities were 
delivered. The appellate court faulted the trial court for 
focusing on the fact that less water was taken rather than the 
impact of the Bureau’s breach. The court concluded that 
“[b]ecause the trial court did not take into account the effect of 
[the Bureau’s] announcements on the expectations of the 
district and the agricultural community it served . . . ,” it 
remanded for determination of expectancy damages. Stockton, 
761 F.3d at 1353. 

TWO CALIFORNIA COURT OF APPEAL DECISIONS
STRENGTHEN STATE REGULATION OF WATER RIGHTS 

Two recent decisions from the California Court of Appeal, 
First District, Division 1, confirm greater authority of the State 
Water Resources Control Board (Board) over water rights in 
the state. See Light v. State Water Res. Control Bd., 173 Cal. 
Rptr. 3d 200 (Ct. App. 2014); Millview Cnty. Water Dist. v. 
State Water Res. Control Bd., 177 Cal. Rptr. 3d 735 (Ct. App. 
2014).  
Light v. State Water Resources Control Board 

In Light, the appellate court approved a regulation adopted 
by the Board that was designed to protect salmon fisheries from 
reductions in flow in the Russian River stream system caused 
by simultaneous stream withdrawals by agricultural users for 
frost protection. Light, 173 Cal. Rptr. 3d at 207 (citing Cal. 
Code Regs. tit. 23, § 862). The regulation called for “water 
demand management program[s]” to be adopted by individual 
diverters or groups of diverters and submitted annually for 
Board approval. Id. (alteration in original) (quoting Cal. Code 
Regs. tit. 23, § 862(a)). These programs “may include alterna-
tive methods for frost protection, best management practices, 
better coordination of diversions, [and] construction of off-
stream storage facilities . . . .” Id. at 208 (quoting Cal. Code 
Regs. tit. 23, § 862(c)(4)). Of particular significance is that the 
management programs control the activities of holders of water 
rights to—riparian, appropriative, and hydraulically connected 
groundwater. 

As to appropriative rights, the Board does not issue 
permits and licenses for diversions prior to 1914, and it has 
essentially no jurisdiction over riparian rights. See id. at 209. 
Nonetheless, the appellate court reversed the trial court and 
upheld the regulation on the basis that it was in furtherance of 
the Board’s authority to regulate all water users under section 
100 of the California Water Code and article X, section 2 of the 
California Constitution, which provides in part  

The right to water or to the use or flow of water in or 
from any natural stream . . . is and shall be limited to 
such water as shall be reasonably required for the 
beneficial use to be served, and such right does not 
and shall not extend to the waste or unreasonable use 
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or unreasonable method of use or unreasonable 
method of diversion of water.  

Id. at 210 (emphasis added) (quoting Cal. Const. art. X, § 2). 
This provision has long been held applicable to all water used 
in the state, whatever the basis of the right. Id. (citing Peabody 
v. City of Vallejo, 40 P.2d 486, 491 (Cal. 1935)). The regula-
tion was based upon the Board’s conclusion that “a diversion of 
water that is harmful to salmonids is an unreasonable use of 
water if the diversion can be managed to avoid the harm.” Id. at 
213 (quoting Board, “Notice of Preparation and Public Scoping 
Meeting Memo.,” at 2 (Oct. 27, 2010)).  

This case is not the first time that use of water for frost 
protection has been regulated by the Board. Nearly 40 years 
earlier the Board adopted a regulation providing that direct 
diversion for frost protection on the Napa River was an 
unreasonable method of diversion within the meaning of the 
constitutional provision. The result of promulgation of that 
regulation was Napa River users installed off-stream storage to 
avoid simultaneous dewatering of the stream during frost 
periods. This regulation was upheld in People ex rel. State 
Water Resources Control Board v. Forni, 126 Cal. Rptr. 851, 
857 (Ct. App. 1976). However, the 1976 decision seemed 
to provide that a court was required to determine the 
unreasonableness of a diversion. The appellate court in the 
instant case concluded that “Forni construed the Board’s 
authority too narrowly.” Light, 173 Cal. Rptr. 3d at 214. 
Subsequent to Forni, the California Supreme Court adopted the 
public trust doctrine for navigable waters and their tributaries. 
See Nat’l Audubon Soc’y v. Super. Ct., 658 P.2d 709 (Cal. 
1983). The appellate court in the instant case relied on the 
public trust doctrine in its ruling citing to the statement in 
National Audubon that “[t]he state has an affirmative duty to 
take the public trust into account in the planning and allocation 
of water resources, and to protect public trust uses whenever 
feasible.” Light, 173 Cal. Rptr. 3d at 212 (alteration in original) 
(quoting Nat’l Audubon, 658 P.2d at 728). The court also relied 
on California Trout, Inc. v. State Water Resources Control 
Board, 255 Cal. Rptr. 184 (Ct. App. 1989), which “rejected the 
contention that the judiciary is vested with sole authority over 
unreasonable use . . . .” Light, 173 Cal. Rptr. 3d at 214. 

In invalidating the current regulation, the trial court held 
the Board’s authority to implement the constitutional provision 
was limited to pursuing enforcement actions (at least as 
to riparian users), but the appellate court disagreed and 
concluded broadly that “[e]fficient regulation of the state’s 
water resources in these circumstances demands that the Board 
have the authority to enact tailored regulations.” Id. at 217. 

This case is also significant for other reasons. The 
appellate court upheld the regulation against arguments that it 
could not be applied to riparian and pre-1914 appropriators, 
and that it violated the rule of priority. Id. at 217–19. It upheld 
limitations on agricultural uses of water to protect fisheries in 
circumstances such as those in the case. Id. at 224–25. Finally, 
the court’s decision also rejected a series of additional argu-
ments, including that the regulation violated the California 
Environmental Quality Act. Id. at 225–26. The opinion is an 
excellent exposition on the status of the regulation of water 
rights in the modern era. 

Millview County Water District v. State Water Resources 
Control Board 

Millview involved the Board’s issuance of a cease and 
desist order (Order) substantially restricting the plaintiff’s 
diversion of water under a pre-1914 water right on the basis 
that it had been largely forfeited by lack of use between 1967 
and 1987. This case also involved the Russian River.  

The Board issued the Order pursuant to section 1831 of the 
California Water Code after a hearing. Under this section, the 
Board is authorized to issue cease and desist orders to prevent 
the violation or threatened violation (in this case) of the 
prohibition against the unauthorized diversion or use of water. 
Millview, 177 Cal. Rptr. 3d at 745–46. The plaintiff responded 
by filing a petition for writ of mandate to set the Order aside. 
Id. at 742. The trial court granted the writ. Id. On appeal, there 
were two issues: whether the Board had authority to limit 
appropriation under a pre-1914 right and whether there was 
substantial evidence of the adverse use. The court of appeal 
found the Board had the authority to issue the Order but the 
evidence supporting the Order was insufficient. In so finding 
the appellate court enunciated a “clash of rights” rule in 
evaluating whether a forfeiture of a right has occurred. Id. at 
751–56.  

The Board’s Order resulted from a citizen complaint fol-
lowed by a Board staff investigation. The water right in ques-
tion dated to 1913. Id. at 740. Exemplifying the difficulty of 
proving continued use of 100-year-old water rights, testimony 
of a 90-year-old was used to prove past use. Id. Over the years 
the right was held by various owners, and the first voluntary 
filing with the Board of a statement of use was in 1967. Id. at 
741. Forfeiture of water rights is governed by section 1241 of 
the California Water Code, with a five-year period of nonuse 
for pre-1914 rights. Id. at 743. This case was strictly a forfei-
ture case and did not involve the “reasonable use” doctrine of 
article X, section 2 of the California Constitution addressed in 
Light.  

As to the Board’s authority to issue the Order, the ap-
pellate court noted that in Young v. State Water Resources 
Control Board, 161 Cal. Rptr. 3d 829 (Ct. App. 2013), the 
Board’s authority to issue cease and desist orders against pre-
1914 right holders and riparians was confirmed. Millview, 177 
Cal. Rptr. 3d at 747. That appellate decision came after the trial 
court found a lack of jurisdiction. In the instant case, the 
appellate court concluded that “[t]he Legislature’s intent to 
expand the Board’s authority into territory formerly occupied 
by the courts is made clear from the progression of legislation 
in this area.” Id. at 748 (citing various changes strengthening 
section 1831). 

As to the sufficiency of the evidence, the plaintiff made a 
number of claims about pre-1914 rights that the court rejected. 
The appellate court reaffirmed that  

the scope of a pre-1914 claim is not determined by the 
amount claimed or the amount diverted, but by the 
amount actually used by the claimant. Further, a 
claimant’s use rights are limited to the season and 
even the time of day or week when the claimant actu-
ally used the water.  
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Id. at 750–51. This ruling is consistent with practice in western 
states, but these kinds of arguments are sometimes raised 
because litigation of these old rights is infrequent and such 
rights are not regulated by statutory provisions in many 
respects; thus the law is not always clear. 

The appellate court noted that the plaintiff did not contend 
that the Board’s finding that the annual use under the right was 
243 acre-feet was an abuse of discretion, and the court found 
no error in the Board’s conclusion. However, the Board’s 
forfeiture finding limited the plaintiff’s right to 15 afy as the 
amount actually used. It was this finding that the court found 
was not supported by the evidence. Id. at 752. To come to this 
conclusion the court held that “forfeiture of a water rights claim 
does not occur ‘in the abstract,’ merely because an appropriator 
uses less water than the maximum claimed appropriation for a 
five-year period.” Id. In coming to this conclusion the appellate 
court held that “forfeiture requires a conflicting claim” and 
“there is no policy reason for finding a forfeiture until an 
alternative use has been asserted. The purpose of the forfeiture 
doctrine is to free unused water for beneficial use.” Id. at 753. 
The appellate court, however, stated that “[a]lthough the 
principle appears not to be announced explicitly by earlier 
California decisions, we have not located any finding of a 
forfeiture in the absence of an existing or potential competing 
claim.” Id. In a footnote the court states that “[t]he cases are too 
numerous to list in the text.” Id. at 753 n.19 (citing five cases as 
examples). 

The court made it clear, however, that forfeiture is not the 
same as adverse possession, which is an independent doctrine. 
“[S]ection 1241 declares a forfeiture after five years of nonuse, 
without regard for the permissiveness of any actual adverse 
use.” Id. at 754. 

Having enunciated the need for a “clash of rights” to 
sustain a forfeiture, the court recognized it was necessary to 
indicate how to determine the nature of a conflicting claim. It 
found instructive a decision by the Idaho Supreme Court. See 
Sagewillow, Inc. v. Idaho Dep’t of Water Res., 70 P.3d 669 
(Idaho 2003). Idaho follows a “resumption of use” doctrine 
holding that a period of nonuse does not constitute a forfeiture 
if the appropriator resumes “the use of the water prior to [a] 
claim of right by a third party.” Millview, 177 Cal. Rptr. 3d at 
754 (quoting Sagewillow, 70 P.3d at 674).  

The appellate court in the instant case concluded that this 
is actually what happens under California law, although 
nowhere previously explicitly stated. “[A] California rights 
holder whose water use falls below the full appropriation for 
five years or more may nonetheless resume full use at any time 
if no conflicting claim has been asserted in the meantime.” Id. 
at 754–55.  

In general terms, a conflicting claim has been asserted 
if another claimant has actually appropriated the water 
otherwise covered by the original claim and has 
perfected that appropriation by making beneficial use 
of the surplus water, or has attempted to appropriate 
the water by instituting proceedings to establish a right 
. . . by seeking a permit from the Board to appropriate 
the surplus water or by commencing a legal action for 
a declaration of rights.  

Id. at 755. Applying this rule, the court did not find substantial 
evidence to support the finding of forfeiture. Id. The appellate 
court said that “[t]he Board’s 1998 finding that the Russian 
River was fully appropriated is certainly suggestive, but it, too, 
fails to demonstrate the existence of a conflicting claim, at least 
standing alone.” Id. Under this new ruling the Board will need 
to modify its methodology in analyzing such forfeiture issues. 
The appellate court added that the public trust uses could be 
considered by the Board in such analysis although they “may 
offer difficult issues of proof.” Id. at 756 (citing Cal. Trout, 
Inc. v. State Water Res. Control Bd., 153 Cal. Rptr. 672, 675 
(Ct. App. 1979)). 
 
STATE BOARD UNDERTAKES EXTENSIVE DROUGHT WATER 
RIGHT MANAGEMENT ACTIONS 

During the extreme drought of 2014, the Board was very 
active in taking emergency actions. The stage was set when the 
Governor declared a state of emergency due to severe drought 
conditions on January 17, 2014, see Proclamation No. 1-17-
2014, which resulted in the suspension of a number of statutes, 
including those governing the Board and the California 
Environmental Quality Act. 

The Board adopted its emergency regulations on July 15, 
2014. See Board, Resolution No. 2014-0038 (July 15, 2014) 
(Res. 2014-0038) (adopting Cal. Code Regs. tit. 23, §§ 863–
865). The Board is authorized to adopt such regulations to 

prevent the waste, unreasonable use, unreasonable 
method of use, or unreasonable method of diversion, 
of water, to promote water recycling or water conser-
vation, to require curtailment of diversions when wa-
ter is not available under the diverter’s priority of 
right, or . . . to require reporting of diversion or use or 
the preparation of monitoring reports. 

Cal. Water Code § 1058.5(a)(1). This statute largely mirrors the 
language in section 100 of the California Water Code and arti-
cle X, section 2 of the California Constitution. 

The emergency regulations called for education efforts by 
urban water suppliers as well as efforts to increase local sup-
plies, including using graywater, improving leak detection, and 
evaluating rate structures to reduce use. See Res. 2014-0038 at 
4. Specific emergency regulations governing individuals pro-
hibit, for example, home landscape irrigation with runoff into 
the street, washing cars with hoses without shut-off nozzles, 
and washing driveways and sidewalks. Cal. Code Regs. tit. 23, 
§ 864(a). Violations are infractions subject to a $500 fine. Id. 
§ 864(b). Urban water suppliers are required to limit their cus-
tomers to landscape irrigation two days a week or implement 
another mandatory water conservation measure that achieves a 
comparable reduction in consumption. Id. § 865(c). Urban sup-
pliers are required to submit monthly reports to the Board com-
paring 2014 use to that of 2013. Id. § 865(d). 

In January 2014, the Board notified water users statewide 
of the possible need for the Board to issue “curtailment 
notices” to junior water right holders, due to insufficient flows, 
including insufficient flows for fisheries. See Board, “Notice of 
Surface Water Shortage and Potential for Curtailment of Water 
Right Diversions” (Jan. 17, 2014). Orders have been issued for 
a number of watersheds: Scott River (May 16); Sacramento and 
San Joaquin River (May 27); Russian River (May 27); and Eel 
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River (June 30). See Board, “Notices of Water Availability 
(Curtailment and Emergency Regulations),” http://www.swrcb. 
ca.gov/waterrights/water_issues/programs/drought/water_avail
ability.shtml. 

Finally, the Board approved several emergency change 
petitions from the California Department of Water 
Resources for the State Water Project and from the Bureau 
for the Central Valley Project. See Board, “State Water 
Board Drought Year Water Actions—State Water Project 
and Central Valley Project Temporary Urgency Change 
Petitions,” http://www.swrcb.ca.gov/waterrights/water_issues/ 
programs/drought/tucp.shtml. These rulings eased obligations 
on the projects to release flows into the San Francisco 
Bay/Sacramento-San Joaquin Delta Estuary. 

Any enforcement actions undertaken by the Board on 
unadjudicated streams are complicated by the existence of 
riparian rights and pre-1914 appropriative rights, both of which 
are outside the Board’s permitting authority and largely 
unknown. 

COLORADO 
(William A. Paddock, Reporter) 

LEGISLATIVE RESPONSE TO SOUTH PLATTE RIVER BASIN 
FLOODS OF SEPTEMBER 2013 
Relocated Surface Water Diversions Are Not a “Change of 
Water Right” 

The epic floods in northeast Colorado in September 2013 
not only rearranged the physical stream systems, but they also 
prompted some rearrangement of legal standards governing 
water rights diverted therefrom. House Bill 14-1005 (HB 14-
1005), 69th Gen. Assemb., 2d Reg. Sess. (Colo. 2014) (effec-
tive May 15, 2014) (amending Colo. Rev. Stat. §§ 37-86-111, 
-92-103), clarified the requirements applicable to a change of 
point of diversion of a water right. Prior to the 2013 floods, 
Colo. Rev. Stat. § 37-86-111, first enacted in 1881, was a little 
used statute that permitted a ditch owner to extend the head of 
the ditch upstream when the channel had become so cut out, 
lowered, turned aside, or otherwise changed from any cause to 
prevent the ditch from receiving the water to which it is entitled 
from the stream. The priority of the water right was unaffected 
by the extension of the ditch upstream. The utility of this stat-
ute was limited, however, due to the requirements of id. §§ 37-
92-103(5) and 37-92-302 that defined this activity as a change 
of point of diversion that required approval of the water court 
before it could be effective. 

The 2013 floods made massive changes to stream channels 
and destroyed many diversion structures, requiring that the 
diversions be replaced and relocated to effect the diversion of 
the water to which the ditches were entitled. HB 14-1005 
amended section 37-86-111 to provide that when a natural 
stream channel had become so cut out, lowered, turned aside, 
or otherwise changed from any cause to prevent the ditch from 
receiving the inflow to which it is entitled, the owner thereof 
may “relocate the head of the ditch . . . to such distance to the 
stream that supplies it as may be necessary for securing a suffi-
cient flow of water into the ditch . . . .” Id. § 37-86-111(1) (em-

phasis added). The only restriction is that “the relocation must 
not physically interfere with . . . any [other] absolute or decreed 
conditional water right.” Id. Importantly, the statute now pro-
vides that the relocation of a surface diversion structure in 
compliance with that section does not require an application to 
the water court for approval of a change in point of diversion. 
Id. § 37-86-111(2). HB 14-1005 also made a corresponding 
amendment to section 37-92-103(5) to exclude this type of 
change in point of diversion from the statutory definition of 
change of water right.  
CWCB to Study the Effects of Invasive Species 

The floods also spawned considerable concerns about the 
proliferation of invasive species, particularly phreatophytes 
such as tamarisk, along the South Platte, a river that is already 
seriously water short in most years. Senate Bill 14-195, 69th 
Gen. Assemb., 2d Reg. Sess. (Colo. 2014) (effective June 6, 
2014) (amending Colo. Rev. Stat. § 37-60-115(9)), authorizes 
and directs the Colorado Water Conservation Board (CWCB) 
to “conduct at least the preliminary stages of a comprehensive 
study to evaluate the growth and identification of phreatophytes 
along the South Platte river in the aftermath of the September 
2013 flood.” Colo. Rev. Stat. § 37-60-115(9)(a). The objectives 
of the study are (1) to determine the relationship between 
elevated ground water levels and nonbeneficial consumptive 
use by phreatophytes, and (2) to utilize that data collected 
“to develop a cost analysis for the removal of unwanted 
phreatophytes along the South Platte river.” Id. The final report 
on this study is due by December 31, 2016.  
Creation of “Stream Restoration Account” 

The floods placed great financial strains on local govern-
ment budgets to deal with the aftermath of the floods and the 
need for watershed cleanup and stream channel restoration. 
Senate Bill 14-179, 69th Gen. Assemb., 2d Reg. Sess. (Colo. 
2014) (effective May 17, 2014) (amending Colo. Rev. Stat. 
§ 37-60-123.2), provided some modest funding to assist with
this process. The bill amended section 37-60-123.2 to authorize 
the CWCB to make grants for watershed cleanup and stream 
channel restoration and appropriated $2.5 million to fund the 
grant program. Colo. Rev. Stat. § 37-60-123.2(2). The stream 
restoration grant program will be terminated on July 1, 2015. 
Id. § 37-60-123.2(2)(e). 
Funding to Repair Water Infrastructure 

The floods also damaged many wastewater treatment 
plants and public drinking water systems. To help address these 
damages, House Bill 14-1002, 69th Gen. Assemb., 2d Reg. 
Sess. (Colo. 2014) (effective May 17, 2014) (codified at Colo. 
Rev. Stat. § 25-8-608.7), added a new section to the Colorado 
Water Quality Control Act to establish a natural disaster grant 
fund. Its purpose is to provide grant funding to  

local governments, including local governments ac-
cepting grants on behalf of and in coordination with 
not-for-profit public water systems, for the planning, 
design, construction, improvement, renovation, or re-
construction of domestic wastewater treatment works 
or public drinking water systems that have been im-
pacted, damaged, or destroyed in connection with a 
natural disaster . . . . 

Colo. Rev. Stat. § 25-8-608.7(2)(a). The legislative priority for 
the 2014–15 fiscal year and, as needed, the 2015–16 fiscal year 
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is for grants to be made to eligible local governments that 
“have domestic wastewater treatment works, public drinking 
water systems, or on-site wastewater treatment systems that 
[were] impacted, damaged, or destroyed in connection with the 
flood of September 2013 . . . .” Id. § 25-8-608.7(2)(c). The 
grants are intended to “restore the facilities’ compliance with 
[the Water Quality Control Act] or the Colorado primary drink-
ing water regulations.” Id. 

THE COLORADO WATER PLAN—LEGISLATIVE OVERSIGHT 
As anyone who has been conscious for the past six months 

is painfully aware, politics, like football, is a contact sport in 
which gaining and holding ground is of utmost importance. In 
May 2013 Colorado Governor John Hickenlooper issued an 
executive order directing the CWCB to commence work on the 
“Colorado Water Plan,” to submit a draft no later than Decem-
ber 2014, and to complete the plan by December 2015. See 
Executive Order D 2013-005 (May 14, 2013). See also Vol. 
XLVI, No. 2 (2013) of this Newsletter. 

The Governor’s order did not create an express role for the 
General Assembly in the state water plan process. To ensure 
it was not left out, the General Assembly adopted (and the 
Governor signed) Senate Bill 14-115 (SB 14-115), 69th Gen. 
Assemb., 2d Reg. Sess. (Colo. 2014) (effective May 15, 2014) 
(amending Colo. Rev. Stat. §§ 37-60-106, -98-101, -98-103). 
SB 14-115 amended Colo. Rev. Stat. § 37-60-106, which 
contains the duties of the CWCB, to authorize the CWCB to 
adopt and update a state water plan, and directed that in 
carrying out its authority pursuant to section 37-60-106 and 
the Governor’s executive order, the CWCB must comply with 
certain procedural requirements, including reporting to and 
consulting with the General Assembly’s water resources review 
committee. See id. § 37-60-106(u). 

The legislation points out that the state constitution vests 
all legislative power in the General Assembly. In the exercise 
of this power, the General Assembly “[f]inds that the primary 
purpose of a state water plan is to determine state policy re-
garding the optimal conservation and development of Colora-
do’s water resources” and that “the general assembly is primar-
ily responsible for guiding the development of state water 
policy.” Id. § 37-60-106(u)(II)(A), (B). From that premise the 
General Assembly 

[d]eclares that enactment of this paragraph (u) is 
necessary to protect the interests of the public in the 
state’s water resources and that in enacting this 
paragraph (u), the general assembly intends to engage 
the people of the state in a public dialogue regarding 
optimum state water policy; affirm its delegation of 
policy-making authority to the [CWCB], subject to 
direction by the general assembly . . . . 

Id. § 37-60-106(u)(II)(C). SB 14-115 goes on to establish a 
comprehensive consultation process between the water re-
sources review committee and the CWCB on the development 
of the state water plan and significant amendments to it. Id. 
§ 37-60-106(u)(III). It also establishes a procedure for annual
review of the state water plan or its amendments, id. § 37-60-
106(u)(IV), and concludes by saying that “[a] state water plan 
. . . is only a policy, is not a rule, and does not have the force or 
effect of law,” id. § 37-60-106(u)(V).  

GETTING TOUGH IN DESIGNATED GROUND WATER BASINS 
Ground water management districts are local governmental 

entities created for the purpose of managing the use of ground 
water within a subdivision of a designated ground water basin. 
Management districts are entitled to adopt and enforce regula-
tions to ensure the proper conservation of designated ground 
water within the management district. See Colo. Rev. Stat. 
§ 37-90-131. Well permits for the use of designated ground
water are issued by the ground water commission (Commis-
sion), id. § 37-90-107, and the terms of the well permits were 
historically enforced by the Commission or the state engineer. 
See id. §§ 37-90-130, -111.5 (2013). Management districts 
could only enforce the terms of permits for small capacity 
wells. Id. § 37-90-130(4)(a) (2013). 

House Bill 14-1052 (HB 14-1052), 69th Gen. Assemb., 2d 
Reg. Sess. (Colo. 2014) (effective Mar. 21, 2014) (amending 
Colo. Rev. Stat. §§ 37-90-130, -111.5), expands the enforce-
ment authority of management districts. It amended section 37-
90-130(4)(a) to allow management districts to enforce compli-
ance with the terms and conditions of all types of well permits 
for designated ground water, the management districts’ rules 
and regulations, and any order they issue concerning a well’s 
allowed use of ground water. It also authorized management 
districts to use section 37-90-111.5 to bring actions in the dis-
trict court to enjoin the use of ground water made in violation 
of their orders or rules and regulations, and to recover and re-
tain civil penalties for any such violations. HB 14-1052’s dele-
gation of ground water authority to management districts ena-
bles local management districts to play a greater role in 
enforcement by allowing them to bring enforcement actions 
that historically could only be brought by the Commission or 
the state engineer. Since the boards of directors of management 
districts are composed of resident agriculturalists who own and 
actively farm or ranch land within the management district, 
designated ground water users may now have more reasons 
than ever to mend their fences. 

DOING MORE WITH LESS—WATER EFFICIENT PLUMBING
FIXTURES 

Section 1 of Senate Bill 14-103 (SB 14-103), 69th Gen. 
Assemb., 2d Reg. Sess. (Colo. 2014) (effective Aug. 6, 2014) 
(codified at Colo. Rev. Stat. §§ 6-7.5-101 to -103), is a 
commonsense water conservation measure. As of September 1, 
2016, it prohibits the sale of new low-efficiency plumbing 
fixtures in Colorado. Colo. Rev. Stat. § 6-7.5-102(1). It defines 
a low-efficiency plumbing fixture as a “plumbing fixture[] that 
is not a watersense-listed plumbing fixture.” Id. § 6-7.5-101(1). 
Watersense-listed plumbing fixtures are those that have been 
tested and accredited under the EPA-sponsored WaterSense 
program or an analogous successor program that certifies 
water-efficient products. Id. § 6-7.5-101(2). 

The fixtures that are subject to this legislation are bath-
room fixtures including faucets, shower heads, flushing urinals, 
and tank-type toilets or tank-type water closets. Id. § 6-7.5-
101(1). The bill expressly provides that it does not preempt 
more restrictive provisions adopted by any city, county, or city 
and county that prescribes additional or more restrictive water 
conservation measures in the sale, installation, or use of plumb-
ing fixtures if such measures meet the WaterSense require-
ments. Id. § 6-7.5-102(2). 
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Effective September 1, 2016, SB 14-103 also repeals 
superseded provisions of Colo. Rev. Stat. §§ 37-96-103 
(landscaping of public projects) and 37-35.7-107 (water-smart 
homes option). See SB 14-103 §§ 2, 3 (repealing Colo. Rev. 
Stat. §§ 37-96-103(7), 38-35.7-107(1)(a)(I)). 

 

MINNESOTA 
(Matthew B. Seltzer and Evan C. Berquist, Reporters) 

FEDERAL DISTRICT COURT REMANDS WATER QUALITY
STANDARDS VARIANCE FOR IRON ORE NUGGET
PRODUCTION FACILITY; EPA DISAPPROVES VARIANCE ON
REMAND 

The U.S. Environmental Protection Agency (EPA) recent-
ly asked a federal district court to remand and vacate the agen-
cy’s own decision approving a water quality standards variance 
for Mesabi Nugget Delaware, LLC’s (Mesabi Nugget) iron ore 
production operation in northern Minnesota. See WaterLegacy 
v. EPA, 300 F.R.D. 332 (D. Minn. 2014). The court remanded
the decision but denied the agency’s request to vacate the vari-
ance while remand was pending. Id. at 346. The court found 
that it was presented with no evidence that the EPA’s 2012 
decision to approve the variance to Mesabi Nugget was un-
sound. Id. The court also cited the hardship that would result to 
Mesabi Nugget if the variance were vacated immediately. Id. 

The plaintiffs in the case—environmental groups and Indi-
an tribes—alleged that the variance endangered wild rice and 
fish in the region. They also argued that the permit’s unusually 
long length of nine years violated a five-year cap on variances 
provided in the Clean Water Act. See 40 C.F.R. pt. 132, app. F. 

Mesabi Nugget operates a commercial-scale iron nugget 
production facility in Hoyt Lakes, Minnesota. An adjacent 
plant processes wastewater from the production facility. From 
2005 to 2010, the wastewater treatment plant operated with a 
permit and variance granted by the Minnesota Pollution Con-
trol Agency (MPCA) under the National Pollutant Discharge 
Elimination System (NPDES). See 33 U.S.C. §§ 1311(a), 
1342(a)(1). When that five-year variance expired in 2010, 
Mesabi Nugget ceased production and applied for a new vari-
ance. WaterLegacy, 300 F.R.D. at 336.  

In October 2012, the MPCA granted Mesabi Nugget a 
new variance from Minnesota’s water quality standards. Id. at 
337. See Order, In re Reissuance of NPDES/SDS Permit No. 
MN0067687 (MPCA Oct. 24, 2012). The temporary variance 
gave Mesabi Nugget until 2021 to comply with Minnesota 
requirements regulating four pollutants: hardness, bicarbonates, 
total dissolved solids, and specific conductance. See id. at 4. 
The variance left in place a Minnesota water quality standard 
limiting sulfate in the area waters, which are used for the 
production of wild rice. Id. at 14–15. In December 2012, the 
EPA approved the MPCA’s grant of the variance, pursuant to 
33 U.S.C. § 1313(c) and 40 C.F.R. § 131.5. WaterLegacy, 300 
F.R.D. at 337. 

On remand, the EPA disapproved the grant of the variance, 
saying that the MPCA failed to demonstrate why a nine-year 
term was necessary under the circumstances. See Notice of 
Action on Remand, WaterLegacy, 300 F.R.D. 332 (No. 13-

1323), ECF No. 51. See also Basis for EPA’s Disapproval of 
Minnesota Variance Granted to Mesabi Nugget at 5, Water-
Legacy, 300 F.R.D. 332 (No. 13-1323), ECF No. 51-2. The 
EPA rejected the plaintiffs’ claim that the variance violated the 
five-year limit under the CWA because that limit applies to 
“variances from the criteria to protect human health, aquatic 
life, and wildlife,” not to variances that “relax Minnesota’s 
Industrial Water Supply and Agricultural Irrigation use desig-
nations and criteria,” as was the case here. Id. at 3.  The MPCA 
defended its decision to grant the variance, stating that the 
nine-year term was necessary to give Mesabi Nugget enough 
time to develop “a set of [wastewater] treatment technologies 
that cannot simply be bought off the shelf.” Press Release, 
MPCA, “Minnesota says EPA wrong to reverse Mesabi Nugget 
variance decision” (July 29, 2014).  

STATE TRIAL COURT RULES THAT PUBLIC TRUST
DOCTRINE PROVIDES A PRIVATE CAUSE OF ACTION TO
PROTECT SURFACE WATER OF NAVIGABLE LAKE FROM
EFFECTS OF NEARBY GROUNDWATER PUMPING  

Over the objections of the Minnesota Department of Natu-
ral Resources (MDNR), the Ramsey County District Court re-
cently ruled on cross-motions for summary judgment and found 
that the public trust doctrine provides a private cause of action 
to protect the surface water within a lake from the effects 
of nearby municipal groundwater pumping. See Order, White 
Bear Lake Restoration Ass’n ex rel. State v. MDNR, No. 62-
CV-13-2414 (Minn. Dist. Ct. Ramsey Cnty. Aug. 29, 2014). 
The question of whether the MDNR violated the public trust 
doctrine in the issuance and administration of groundwater 
appropriation permits for the municipalities, as well as issues 
under the Minnesota Environmental Rights Act (MERA), 
Minn. Stat. §§ 116B.01–.13, is set for trial in March 2015. 

White Bear Lake is a large body of water that is surround-
ed by homes and heavily used by both homeowners and mem-
bers of the public for boating, fishing, and other recreational 
purposes. It is located in the Twin Cities metropolitan area, in 
the northern suburbs of St. Paul. For a lake of 2,400 acres, 
White Bear Lake has a very small watershed. In recent years, 
there has been a major decline in the lake’s water level. Be-
tween 2003 and 2011, the lake level went down approximately 
five feet. See Order at 8. The lake reached its lowest recorded 
water level on January 10, 2013. Id. at 3. At the present time, 
exposed lakebed extends from the normal shoreline for hun-
dreds of feet in some locations. Among other harms, this has 
led to the growth of invasive noxious weeds in exposed areas, a 
reduction in fish habitat, and the loss of recreational opportuni-
ties. Id. at 8. 

The Prairie du Chien-Jordan Aquifer, one of the primary 
aquifers providing drinking water for the Twin Cities, underlies 
White Bear Lake. According to a 2011 U.S. Geological Survey 
(USGS) study, groundwater appropriation by 10 municipalities 
in the vicinity of White Bear Lake has doubled in the last 20 
years under MDNR permits. The USGS found that the recent 
and precipitous decline in the level of White Bear Lake was 
likely caused by high-capacity groundwater pumping and the 
associated decline in the aquifer. Id. at 6–7. 

Two citizens’ groups have sued MDNR in the Ramsey 
County District Court, alleging that MDNR’s management of 
groundwater appropriation permits for the municipalities has 
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resulted in lower water levels in the Prairie du Chien-Jordan 
Aquifer, and consequently in White Bear Lake, in violation of 
MERA and the public trust doctrine. MERA allows a citizen 
to sue in the name of the state for protection of natural re-
sources from pollution, impairment, or destruction. Minn. Stat. 
§ 116B.03, subd. 1.

In the recent ruling, the district court denied the parties’ 
cross-motions for summary judgment under MERA based upon 
the presence of genuine issues of material fact. Order at 9–10. 
The issues for trial under MERA include, among others, 
whether the actions of MDNR violate Minnesota’s environ-
mental quality standards, whether the actions of MDNR have 
caused a material adverse impact to White Bear Lake, and 
whether there are feasible and prudent alternatives that would 
be more protective of the lake. Id. at 10–11. 

Regarding the public trust claims brought by the White 
Bear Lake Homeowners’ Association (Homeowners’ Associa-
tion), the district court determined a number of important issues 
as a matter of law. First, the court found that White Bear Lake 
was used or usable for commerce at the time of Minnesota’s 
statehood in 1858 under the federal test of navigability. Id. at 
13–14. Consequently, title to the lakebed is held in trust by the 
State for the people of Minnesota. Second, the court deter-
mined that, because the lakebed is held in trust by the State, the 
surface water within the lake is also protected by the public 
trust doctrine. Id. at 14–15. The court based this conclusion on 
long-standing Minnesota Supreme Court precedents. Id. (citing 
State v. Kuluvar, 123 N.W.2d 699 (Minn. 1963); Herschman v. 
State, 225 N.W.2d 841 (Minn. 1975); Pratt v. State, 309 
N.W.2d 767 (Minn. 1981)). Additionally, the court found that 
the applicability of the public trust doctrine to surface water is 
reflected in Minnesota statutes. Id. at 15 (citing Minn. Stat. 
§ 103A.201, subd. 1). Based on those findings, the court ruled
that  

summary judgment is granted [to] the Homeowners’ 
Association as to the question of whether the public 
trust doctrine affords a common law cause of action to 
protect the public’s use rights to the water and lakebed 
of White Bear Lake. 

However, whether [MDNR’s] management of 
water appropriation permits or its management of this 
resource actually violated its fiduciary duty to the 
public remains a fact question [for trial]. 

Id. at 16. 
Editor’s Note: Reporter Matthew B. Seltzer is a member 

of the team at Stinson Leonard Street LLP that represents 
White Bear Lake Homeowners’ Association in the litigation. 

NEBRASKA 
(Anthony Schutz and Sandra B. Zellmer, Reporters) 

CASE LAW DEVELOPMENTS 
The most significant recent Nebraska developments have 

been on the litigation front, with two reported decisions from 
the Nebraska Supreme Court, discussed below, and the U.S. 
Supreme Court hearing oral arguments on October 14, 2014, in 

the long-running Nebraska v. Kansas dispute on the Republi-
can River. Prior reports have discussed the Special Master’s 
decisions that will be the subject of the Court’s review, so we 
offer no further description here. See Vol. XLVII, No. 1 (2014) 
of this Newsletter. 
Purchaser’s Material Breach of Delivery Contract 
Precludes Contractual Claims Against Supplier 

In Weber v. North Loup River Public Power & Irrigation 
District, 854 N.W.2d 263 (Neb. 2014), the Nebraska Supreme 
Court concluded that an irrigation district was not liable on a 
breach-of-contract theory for failing to deliver irrigation water 
to the district’s customers. William and Dixie Weber were cus-
tomers of the district and, in 2010, allegedly suffered decreased 
crop yields as a result of the district’s failure to deliver irriga-
tion water. The district failed to deliver water because heavy 
rains in spring 2010 damaged its diversion dam. Id. at 267. 

The lower court concluded that the Webers’ claim failed 
because they failed to pay the district for delivery. Payment 
was a condition precedent to the district’s duty to deliver water, 
excusing the district’s performance. Id. at 269–70. The Nebras-
ka Supreme Court affirmed on that ground. Additionally, both 
the lower and the reviewing courts concluded that the Webers 
could not excuse their fulfillment of the condition on anticipa-
tory-breach grounds. Id. at 273–74. According to the court, the 
Webers’ nonpayment constituted a material breach; thus, the 
anticipatory-breach claim was “without merit as a matter of 
law.” Id. at 274. 
Failure of Senior Appropriator to Protect Its Rights Does 
Not Constitute Abandonment 

In In re 2007 Administration of Appropriations of Waters 
of Niobrara River, 851 N.W.2d 640 (Neb. 2014), the Nebraska 
Supreme Court was faced with the question of whether a senior 
appropriator’s failure to call for water constituted abandonment 
of its water right. The court concluded it did not. For a discus-
sion of the prior decisions in this proceeding, see Vol. XLVI, 
No. 3 (2013) of this Newsletter. 

At issue was the appropriation held by the Nebraska Public 
Power District (NPPD) for hydropower generation at Spencer 
Dam on the Niobrara River. In 2007, NPPD called for water 
under that appropriation, sparking a great deal of controversy. 
In the case before the court, the controversy consisted of a dis-
pute concerning how one may establish nonuse or statutory 
forfeiture under Nebraska law. The junior appropriators 
claimed that NPPD’s failure to call or enter into subordination 
agreements concerning water use at any time before the 2007 
call could be used to establish abandonment under the com-
mon-law doctrine of nonuse. Id. at 646. The court disagreed, 
concluding that the failure to call did not show intent to aban-
don, as required by the case law. Id. (citing State v. Nielsen, 79 
N.W.2d 721, 728 (Neb. 1956)). The court went on to conclude 
that there was sufficient evidence of full use to refute any claim 
of statutory forfeiture, which requires a 10-year period of con-
tinuous nonuse. Id. at 507 (citing Neb. Rev. Stat. § 25-202). 

The court’s opinion drew a lengthy dissent that took issue 
with the court’s failure to hold NPPD’s feet to the fire. See 
id. at 650–56 (Connolly, J., dissenting). To Judge Connolly, 
Spencer Dam’s appropriation for nearly all of the river’s flow 
means that NPPD would now enjoy the power to shut down 
nearly all other users on the river (or demand compensation 
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from higher-preference juniors) during the irrigation season. 
The dissent was especially troubled by that because, among 
other things, the 60 years leading up to the call involved no 
administration that approached such a level of shutdown. The 
dissent stressed that NPPD should have been expected to 
protect its rights and thus should be held to have lost part of 
them by its failure to act for so long. Id. at 654–55. 

OREGON 
(Kirk B. Maag, Reporter) 

OREGON COURTS CLARIFY ALTERNATIVE PERMIT
APPLICATION PROCESS FOR SMALL RESERVOIRS 

In Oregon, any person who intends to store water in a res-
ervoir must obtain a water right permit from the Oregon Water 
Resources Department (OWRD). See Or. Rev. Stat. 
§ 537.130(1)–(2). In 1995, the Oregon legislature enacted a law
that provides an alternate (i.e., expedited) permit application 
process for qualifying reservoirs. See id. § 537.409. As a 
threshold matter, a reservoir owner may rely on the alternate 
process if the reservoir: 

(a) Has a storage capacity of less than 9.2 acre-feet or 
a dam or impoundment structure less than 10 feet in 
height; 
(b) Does not injure any existing water right; 
(c) Does not pose a significant detrimental impact to 
existing fishery resources as determined on the basis 
of information submitted by the [Oregon] Department 
of Fish and Wildlife [(ODFW)]; and 
(d) Is not prohibited under [Or. Rev. Stat. § 390.835, 
which prohibits the construction of dams and reser-
voirs within scenic waterways]. 

Id. § 537.409(1). An application under the alternate process 
must “provide sufficient information to demonstrate compli-
ance with [these four] criteria.” Id. § 537.409(2). 

Within 60 days after receipt of an application, OWRD 
must provide public notice of that application. Id. § 537.409(4). 
Within 60 days after public notice is provided, “any person 
may submit detailed, legally obtained information in writing, 
requesting [OWRD] to deny the application for a permit on the 
basis that the reservoir: (a) Would result in injury to an existing 
water right; or (b) Would pose a significant detrimental impact 
to existing fishery resources.” Id. § 537.409(5). Upon receipt of 
a request that an application be denied, OWRD must conduct 
“a public interest review of the reservoir application.” Id. 
§ 537.409(6). The review is limited to issues related to: “(a)
Water availability; (b) Potential detrimental impact to existing 
fishery resources; and (c) Potential injury to existing water 
rights.” Id. 

A recent opinion by the Oregon Court of Appeals and the 
underlying circuit court opinion interpreted and clarified cer-
tain procedural and substantive aspects of section 537.409. See 
Noble v. OWRD, 330 P.3d 688 (Or. Ct. App. 2014), aff’g Hilli-
son v. Lytle, No. CV 10-010-159, 2011 WL 10669677 (Or. Cir. 
Ct. Clackamas Cnty. Jan. 11, 2011). In 2011, the circuit court 
interpreted the statute as requiring the applicant to “proffer 

credible data that demonstrate[s] compliance with all statutory 
eligibility criteria.” Noble, 330 P.3d at 692 (quoting Hillison, 
2011 WL 10669677, at *5). This interpretation conflicted with 
OWRD’s practice of allowing applicants to submit applications 
without proffering any evidence of compliance and then seek-
ing such evidence from staff in other state departments (e.g., 
the ODFW and the Oregon Department of Environmental 
Quality (ODEQ)) and through OWRD’s own review of the 
application. Based on the circuit court’s interpretation, OWRD 
revised its application forms to require applicants to proffer 
evidence sufficient to demonstrate compliance with the four 
statutory criteria. 

On review, the court of appeals held that OWRD is author-
ized to process an application under the alternative reservoir 
statute, even if the reservoir poses a potential detrimental im-
pact to existing fishery resources. Id. at 693–95. OWRD, how-
ever, is prohibited from processing an application under the 
alternative reservoir statute if OWRD determines the reservoir 
would pose a significant detrimental impact to existing fishery 
resources. Id. at 697. A more detailed summary of the two 
opinions follows. 

A reservoir owner, Robert Lytle, submitted an application 
under the alternate process. Id. at 690. OWRD solicited com-
ments on the application from ODFW and ODEQ. Property 
owners located upstream and downstream of the reservoir (Pe-
titioners) requested that OWRD deny the application on the 
grounds that the reservoir would injure existing water rights 
and pose a potential detrimental impact to existing fisheries. 
OWRD rejected Petitioners’ request and, based on the com-
ments provided by ODFW and ODEQ and its own review of 
the application, issued a final order approving Lytle’s request 
and issuing a permit for the reservoir. Id. The permit included 
conditions that OWRD determined were necessary to prevent 
injury to existing water rights and to avoid significant detri-
mental impacts to existing fishery resources. Id. at 691. 

Petitioners sought judicial review of the final order, con-
tending that OWRD’s issuance of the final order was unlawful 
for various reasons, including: 

(1) The application did not contain sufficient information 
to demonstrate that the reservoir (a) does not injure 
existing water rights, and (b) does not pose a signifi-
cant detrimental impact to existing fishery resources; 

(2) OWRD erroneously interpreted the statute to require a 
showing of no “significant” detrimental impact to 
existing fishery resources when the correct standard is 
no “potential” detrimental impact; and 

(3) The final order’s determination that the permit, as 
conditioned, would not injure existing water rights or 
pose a significant detrimental impact to existing fish-
ery resources was not supported by substantial evi-
dence. 

Id. at 692. 
In a letter opinion dated January 11, 2011, the circuit court 

ruled on the issues presented in Petitioners’ petition for review 
and declaratory judgment. See Hillison, 2011 WL 10669677. 
The circuit court concluded OWRD erred when it processed the 
application under the alternate process because the application 
“did not proffer credible data that demonstrated compliance 
with all statutory eligibility criteria.” Id. at *5. Rather than 
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process the application, OWRD should have denied the 
application as substantively deficient. Id. Based on this error, 
the circuit court remanded the case to OWRD for further action 
consistent with its letter opinion. Id. at *6. The circuit court, 
however, also held that substantial evidence in the record 
supported OWRD’s conclusion that the permit, as conditioned, 
would not injure existing water rights or pose a significant 
detrimental impact to existing fishery resources. Id. at *5. The 
circuit court did not address Petitioners’ argument that OWRD 
cannot approve an application under the alternative process 
unless OWRD determines there is no potential detrimental 
impact to existing fishery resources. See id. 

OWRD did not appeal the circuit court’s holding that an 
applicant must proffer credible evidence that demonstrates 
compliance with the statutory eligibility criteria. Petitioners, 
however, appealed, contending OWRD erred when it issued the 
final order because the reservoir poses a potential detrimental 
impact to existing fishery resources. See Noble, 330 P.3d at 
693. In rejecting Petitioners’ contention, the court of appeals 
explained: “Based on the plain language of [section] 537.409, 
we conclude that the applicable standard for approval or denial 
of a reservoir permit under that statute is whether the reservoir 
poses a ‘significant detrimental impact’ to existing fishery re-
sources.” Id. at 693–94 (emphasis added). The court of appeals 
noted that the only reference in section 537.409 to “potential 
detrimental impact” is contained in section 537.409(6). That 
subsection, however, “does not require a finding that a reser-
voir poses no potential detrimental impact; instead, it limits the 
scope of any [public interest] review conducted pursuant to 
subsection (5) to certain issues, including those ‘pertaining to 
. . . [p]otential detrimental impact . . . .’” Id. at 693–94 (second 
alteration in original). Subsections (1) and (5), which refer to 
“significant detrimental impacts,” provide the correct standard 
under which OWRD must review applications under the alter-
nate process. Id. at 694. 

Petitioners also contended the circuit court erred when it 
held that OWRD’s final order was supported by substantial 
evidence. The court of appeals held “that the circuit court cor-
rectly concluded that substantial evidence supported 
[OWRD’s] findings regarding injury to water rights and detri-
mental impacts to fishery resources.” Id. at 697. 

SOUTH DAKOTA 
(Sean M. Kammer, Reporter) 

LEGISLATIVE UPDATE 
The South Dakota legislature has made some minor 

changes to the state code’s Water Rights title in the last couple 
years. In 2012, for instance, it amended the definition of 
“domestic use” to include “[u]se of water not exceeding 
eighteen gallons per minute on an average daily basis for 
livestock in a confinement operation . . . .” S.D. Codified Laws 
§ 46-1-6(7). That is the same quantitative limitation applied to
other household uses. See id. In that same session, the 
legislature repealed the state’s weather modification laws, 
originally passed in 1953, as obsolete. See H.B. 1013, 2012 
S.D. Sess. Laws 474 (Ch. 215) (repealing S.D. Codified Laws 
§§ 46-3A-1 to -30). 

In 2014, the legislature passed a law regarding the priority 
dates of applications to appropriate water from aquifers already 
deemed fully appropriated. See H.B. 1015, 2014 S.D. Sess. 
Laws 412 (Ch. 214) (codified at S.D. Codified Laws §§ 46-
2A-7 to -7.7). With the purported objective of making the 
application process more equitable, the legislation essentially 
provided a mechanism for applicants to apply for 
appropriations within 30 days and receive a common priority 
date. See S.D. Codified Laws § 46-2A-7.2. The water board 
then creates a priority list by “using a random selection 
process” that will determine priority in the event water 
becomes available in the future. Id. § 46-2A-7.4. To facilitate 
the determination as to whether water has become available 
from an aquifer deemed fully appropriated, the legislature 
directed the water board to hold a public hearing “at least once 
every five years to determine [if] unappropriated water is 
available.” Id. § 46-2A-7.5. 

TEXAS 
(Emily Willms Rogers, Reporter) 

FIFTH CIRCUIT REVERSES DISTRICT COURT IN ARANSAS
PROJECT V. SHAW 

On June 30, 2014, the long-awaited decision by the U.S. 
Court of Appeals for the Fifth Circuit in Aransas Project v. 
Shaw, 756 F.3d 801 (5th Cir. 2014) (per curiam), rev’g 930 F. 
Supp. 2d 716 (S.D. Tex. 2013), was announced, reversing the 
district court’s judgment that (1) had found that the Texas 
Commission on Environmental Quality’s (TCEQ) failure to 
properly manage freshwater inflows caused an unlawful take of 
the whooping crane in violation of the Endangered Species Act 
of 1973 (ESA), 16 U.S.C. §§ 1531–1544; (2) prohibited the 
TCEQ from issuing new water rights permits in the Guadalupe 
or San Antonio river basins; and (3) required the TCEQ to seek 
an incidental-take permit from the U.S. Fish and Wildlife 
Service (FWS). The Fifth Circuit’s per curiam opinion 
concluded that the district court misapplied proximate cause 
analysis and that the injunction prohibiting new water rights 
and requiring an incidental-take permit was an abuse of 
discretion. Aransas Project, 756 F.3d at 805–06. A report on 
the district court decision can be found in Vol. XLVI, No. 2 
(2013) of this Newsletter. 

The Aransas-Wood Buffalo flock of whooping cranes 
travels over 2,400 miles from the Wood Buffalo National Park 
in Canada to the Aransas National Wildlife Refuge (Refuge) in 
Texas each year to spend the winter. In 1941, the flock had 
been reduced to only 15 individuals, and the species was listed 
as threatened with extinction by the U.S. Department of the 
Interior in 1967. See 32 Fed. Reg. 4001 (Mar. 11, 1967); Wade 
Harrell & Mark Bidwell, “Report on Whooping Crane Recov-
ery Activities (2012 breeding season–2013 spring migration),” 
at 1 (Sept. 2013) (unpublished) (Recovery Report), http:// 
www.fws.gov/uploadedFiles/WCRecoveryActivitiesReport_
Sept-April2013_24Sept2013_Sub_508%20(1).pdf. With ongo-
ing recovery efforts, the flock has rebounded to almost 300 
individuals. See id. at 1–2. 
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In the winter of 2008–2009, Texas suffered a severe 
drought. During this time period, four crane carcasses were 
recovered in the Refuge, with emaciation determined to be 
among the causes of death for the two that were examined. See 
Aransas Project, 756 F.3d at 806. “Using aerial surveys, the 
[Refuge’s] biologist concluded that nineteen other cranes died 
during that season.” Id. With news of the crane mortalities, The 
Aransas Project (TAP) was formed with the objective of pro-
tecting the habitat of the crane. Id. 

This case originated with TAP’s complaint that “the 
[TCEQ’s] actions and failures to act in managing water diver-
sions in the San Antonio and Guadalupe River systems violated 
the ESA by harming and harassing cranes in the flock and 
causing the deaths of twenty-three cranes.” Id. Suing the TCEQ 
under the citizen suit provision of the ESA, 16 U.S.C. § 1540, 
TAP claimed that the TCEQ’s actions of authorizing water 
rights permits in the Guadalupe and San Antonio river basins 
led to a significant reduction in freshwater inflows into San 
Antonio Bay, and this reduction, along with the drought, 
caused increased salinity in the bay. Aransas Project, 756 F.3d 
at 807. This increased salinity allegedly “decreased the availa-
bility of drinkable water and caused a reduction in the abun-
dance of blue crabs and wolfberries,” which are primary food 
sources for whooping cranes. Id. Further, this reduction in food 
sources “caused the cranes to become emaciated and to engage 
in stress behavior, such as denying food to juveniles and flying 
farther afield in search of food . . . .” Id. This, it was claimed, in 
turn caused further emaciation, increased predation, and ulti-
mately the death of 23 cranes. Id.  

The Guadalupe-Blanco River Authority, the San Antonio 
River Authority, and the Texas Chemical Council intervened as 
defendants in the case. After an eight-day bench trial, the dis-
trict court sided with TAP, adopting its proposed fact findings 
verbatim; declared that the TCEQ had violated the ESA; and 
granted TAP’s request for an injunction. Id. The TCEQ and the 
intervenors appealed. 

The Fifth Circuit, in reversing the district court’s decision, 
addressed four points of error raised by the appellants: (1) TAP 
did not have standing to sue, id. at 808; (2) the district court’s 
failure to invoke the Burford abstention doctrine was an abuse 
of discretion, id. at 809; (3) the district court “misapplied prox-
imate cause when it held the [TCEQ] responsible for remote, 
attenuated, and fortuitous events following [its] issuance of 
water permits,” id. at 817; and (4) the district court’s injunction 
abused its discretion, id. at 823. See Burford v. Sun Oil Co., 
319 U.S. 315 (1943). 

With respect to the claim regarding TAP’s standing, the 
Fifth Circuit said “[t]here is little doubt that TAP alleged suffi-
cient facts concerning the components of standing to justify 
pursuing [the] litigation.” Aransas Project, 756 F.3d at 809. 
The court declined to dismiss the case for lack of standing.  

Addressing next the Burford abstention doctrine, the court 
found that the district court did not abuse its discretion in de-
clining to abstain from ruling in this case. The Burford absten-
tion doctrine requires a federal court to 

decline to interfere with the proceedings or orders of 
state administrative agencies: (1) when there are diffi-
cult questions of state law bearing on policy problems 
of substantial public import whose importance trans-

cends the result in the case then at bar; or (2) where 
the exercise of federal review of the question in a case 
and in similar cases would be disruptive of state ef-
forts to establish a coherent policy with respect to a 
matter of substantial public concern.  

Id. (internal quotation marks omitted) (quoting New Orleans 
Pub. Serv., Inc. v. Council of City of New Orleans, 491 U.S. 
350, 361 (1989)). 

The court of appeals took up each of the five factors gov-
erning whether to abstain. The first factor, “whether the cause 
of action arises under federal or state law,” id. at 810 (quoting 
Wilson v. Valley Elec. Membership Corp., 8 F.3d 311, 314 (5th 
Cir. 1993)), was clear and weighed against abstention because 
the cause of action arose under the ESA. Id. The court found 
that the second factor, “whether the case requires inquiry into 
unsettled issues of state law or into local facts,” id. (quoting 
Wilson, 8 F.3d at 314), weighed against abstention because 
(1) the TCEQ would not be violating state law to comply with 
the injunction; and (2) the district court, in order to make a de-
cision, was not required to “engage complex issues of state law 
or weigh state policy decisions.” Id. at 811. The third factor, 
“the importance of the state interest involved,” id. at 810 (quot-
ing Wilson, 8 F.3d at 314), weighed against abstention, accord-
ing to the court, because both the state’s interest in managing 
its water supplies and the federal interest in protecting endan-
gered species were strong interests. Id. at 811–12. The court 
found the fourth factor, “the state’s need for a coherent policy 
in [the regulation of a finite natural resource],” id. at 810 (quot-
ing Wilson, 8 F.3d at 314), weighed in favor of abstention be-
cause “[f]ederal intervention could easily upset that delicate 
balancing.” Id. at 812. Finally, the court held that the fifth fac-
tor, “the presence of a special state forum for judicial review,” 
id. at 810 (quoting Wilson, 8 F.3d at 314), “weigh[ed] against 
abstention, because it is not evident that [the] TCEQ or the 
state courts have authority to provide TAP the type of relief it 
seeks.” Id. at 813. In its analysis of the fifth factor, the court 
further noted that while the TCEQ, under Tex. Water Code 
Ann. § 11.0235(c), may include in new water rights environ-
mental flow conditions to ensure fresh water inflows into the 
bays and estuaries, this authority does not extend to existing 
water rights. Aransas Project, 756 F.3d at 813. Thus, after 
weighing each of the Burford abstention doctrine factors, the 
Fifth Circuit upheld the district court’s decision to decline to 
abstain. Id. 

The court then addressed the issue of proximate cause. Re-
lying on the U.S. Supreme Court case Babbitt v. Sweet Home 
Chapter of Communities for a Great Oregon, 515 U.S. 687 
(1995), the court declared that “[p]roximate cause and foresee-
ability are required to affix liability for ESA violations.” 
Aransas Project, 756 F.3d at 817. “[T]he ESA prohibits ‘takes’ 
so long as they are ‘foreseeable rather than merely accidental.’” 
Id. (quoting Sweet Home, 515 U.S. at 700). In comparing the 
causation chain in this case to several other ESA cases where 
there was a close connection between the destruction of habitat 
and the killing of an endangered species, the court found that 
the district court failed to engage in proximate cause analysis. 
Id. at 819–20. In evaluating the chain of events, the court of 
appeals noted that “[e]very link of this chain depends on mod-
eling and estimation,” and that the district court failed to estab-
lish that the TCEQ could have reasonably foreseen that its wa-
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ter rights permitting actions would have the result of killing 23 
cranes. Id. at 820.  

The court highlighted a number of contingencies outside 
TCEQ’s control and outside human control that affect the chain 
of causation. First, the TCEQ cannot control the amount of 
water that will be diverted from the state’s rivers and streams 
that flow to the San Antonio Bay. Id. at 822. TCEQ issues wa-
ter rights that allow permit holders to withdraw water from 
rivers and streams but does not compel these withdrawals. Id. 
Additionally, in Texas, domestic and livestock users do not 
need permits to withdraw water within the limits provided by 
the Texas Water Code. Id. (citing Tex. Water Code Ann. 
§ 11.142). Second, nature itself affects the salinity within the 
bays. Weather, tides, and temperature, including extreme 
drought, are unpredictable contingencies. Id. Thus, the court 
found that these contingencies were “the essence of unforesee-
ability.” Id. at 823. Given these contingencies, “[f]inding prox-
imate cause and imposing liability on the [TCEQ] in the face of 
multiple, natural, independent, unpredictable and interrelated 
forces affecting the cranes’ estuary environment goes too far.” 
Id. Thus, the court found that “proximate cause and foreseea-
bility [were] lacking as a matter of law.” Id.  

Turning to the district court’s granting of injunctive relief, 
the court noted that its reversal of the TCEQ’s liability requires 
the vacating of injunctive relief, and no additional discussion 
was necessary. Id. Nevertheless, the court found that the district 
court erred in granting the injunctive relief using a “relaxed” 
standard. Id. “The court’s power to order injunctive relief de-
pends, as in all other cases, on whether the plaintiffs have es-
tablished by a preponderance of the evidence that there is ‘a 
reasonably certain threat of imminent harm to a protected spe-
cies.’” Id. at 824 (quoting Defenders of Wildlife v. Bernal, 204 
F.3d 920, 925 (9th Cir. 2000)). The district court’s only finding 
regarding future imminent harm was a restatement of the 
standard with no additional findings to show a reasonably cer-
tain threat of imminent harm. Id. The district court focused 
almost exclusively on 2008–2009, with no other evidence of 
harm in subsequent years. Id. The court noted that “[i]njunctive 
relief for the indefinite future cannot be predicated on the 
unique events of one year without proof of their likely, immi-
nent replication.” Id. 

On July 28, 2014, TAP filed a petition for rehearing en 
banc. The appellants filed a joint response to that petition on 
August 27, 2014. 

The reversal of the district court’s decision allows the 
TCEQ to move forward with its obligation to review and issue 
water right permit applications that meet the state law require-
ments outlined in chapter 11 of the Texas Water Code. While 
this case is a “win” for the TCEQ and water rights holders, it 
does not foreclose the possibility of future ESA claims regard-
ing the state’s water rights permitting program where the chain 
of causation is not so tenuous. With the recent listing of several 
aquatic species as endangered or threatened, Texas could again 
see challenges to its water rights permitting program, particu-
larly where increased water diversions and water impound-
ments are the likely causes for the species’ decline. See 
“USFWS Endangered Species Act Listing Workplan—FY13 - 
FY18 MDL packages and other court settlement agreements,” 
http://www.fws.gov/endangered/improving_esa/FY13-18_ESA 
_Listing_workplan.pdf.  

Editor’s Note: The reporter’s firm represented an amicus 
curiae in the Aransas Project litigation. 
 
 

UTAH 
(Jonathan R. Schutz, Reporter) 

 
 
UTAH SUPREME COURT UPHOLDS IRRIGATION COMPANIES’ 
BROAD AUTHORITY TO LIMIT SHARE TRANSFERS 

In Paul Southam v. South Despain Ditch Co., 2014 UT 35, 
the Utah Supreme Court upheld South Despain Ditch Compa-
ny’s (Despain) significant restrictions on share transfers. Des-
pain was a Utah non-profit corporation. Despain’s bylaws in-
cluded the following restrictions on share transfers: 
(1) directors must approve and record all share transfers; (2) a 
prospective shareholder must be able to physically connect to 
Despain’s water infrastructure; and (3) shares could only be 
sold at the price determined by Despain’s board of directors, 
$1,100. Id. ¶ 3. 

In 2005, a Despain shareholder determined to sell its 
shares at auction. Despain informed the shareholder of the 
transfer restrictions and that it would not recognize any sale of 
shares that violated the restrictions. The shareholder sold the 
shares for $1,945 per share to a party who could not connect to 
Despain’s system, and Despain’s board did not approve the 
transfer. Id. ¶ 4. 

The plaintiff was the successor in interest to the purchaser. 
Despain refused to issue new stock certificates or recognize 
him as a shareholder. Id. ¶ 5. The plaintiff sued for breach of 
contract, breach of fiduciary duty, violation of the Utah Re-
vised Nonprofit Corporation Act (RNCA), Utah Code Ann. 
§§ 16-6a-101 to -1705, and unlawful restraint on alienation. 
The district court granted summary judgment in favor Despain, 
upholding Despain’s transfer restrictions. Southam, 2014 UT 
35, ¶ 7.  

All of the plaintiff’s claims depended on his status as a 
shareholder. Because the plaintiff had taken ownership of his 
shares in contravention of Despain’s restrictions, the issue was 
whether the restrictions were valid. The plaintiff argued that the 
restrictions were unlawful. The Utah Supreme Court affirmed, 
upholding Despain’s restrictions. Id. ¶¶ 10–11. 

The court held that the case was governed by section 606 
of the RNCA, which states: 

(1) Unless otherwise provided by the bylaws, a mem-
ber of a nonprofit corporation may not transfer: 

(a) a membership; or  
(b) any right arising from a membership. 

(2) Where transfer rights have been provided, a re-
striction on transfer rights may not be binding with re-
spect to a member holding a membership issued prior 
to the adoption of the restriction, unless the restriction 
is approved by the affected member. 

Utah Code Ann. § 16-6a-606. Pursuant to section 606, the court 
held that 

shares in a nonprofit are presumptively nontransfera-
ble—in that the lack of a bylaw provision for transfer 
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is the equivalent of a prohibition on transferability. . . . 
[and] restrictions on transfer in a nonprofit’s bylaws 
are subject to a single statutory limitation—that such 
restrictions are not retroactively binding (absent con-
sent) on shareholder interests acquired before their 
adoption. 

Southam, 2014 UT 35, ¶ 13. 
The plaintiff argued that Despain’s transfer restrictions 

were contrary to the beneficial use elements of Utah water law. 
The court held that this argument was “foreclosed or preempted 
by the clear, comprehensive terms of section 606 of the 
[RNCA].” Id. ¶ 14. “By expressly endorsing a legislative pre-
sumption of the general nontransferability of nonprofit shares, 
section 606 leaves little room for a judicial determination that 
more limited restrictions are void as contrary to public policy.” 

Id. ¶ 17 (citation omitted). The court finally held that “the 
transferability of South Despain’s shares is regulated specifi-
cally and comprehensively by section 606 of [the RNCA], and 
not by our common law water cases.” Id. ¶ 18. 

The plaintiff also argued that the restrictions contravened 
the rules regarding restrictions on the alienability of real prop-
erty interests. Id. ¶ 20. Again, the court cited to the RNCA, 
stating that the transferability of shares is “regulated specifical-
ly and comprehensively by section 606 of the [RNCA], and not 
by common law property rules.” Id. ¶ 23. 

This case is significant because it explicitly recognizes 
irrigation companies’ broad powers to regulate share transfers 
and holds that the lack of a bylaw addressing share transfers is 
equivalent to a restriction. 
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MONTANA V. WYOMING 
SPECIAL MASTER ISSUES SECOND 

INTERIM REPORT 
(David F. Palmerlee, Wyoming Reporter)

In 2007, Montana sued Wyoming in the U.S. Supreme 
Court under the Court’s original jurisdiction, alleging viola-
tions of the Yellowstone River Compact (Compact), 65 Stat. 
663 (1951). See Montana v. Wyoming, No. 137, Orig. (U.S. 
filed Jan. 31, 2007). Montana v. Wyoming was initially ad-
dressed in Vol. XLII, No. 3 (2009) of this Newsletter, which 
reported on the Special Master’s opinion from June 2, 2009, 
and on the supplemental opinion from September 4, 2009. The 
case was again addressed in Vol. XLIV, No. 2 (2011) of this 
Newsletter, which reported on the U.S. Supreme Court’s opin-
ion issued on Montana’s exceptions to the Special Master’s 
First Interim Report. Montana v. Wyoming, 131 S. Ct. 1765 
(2011). See First Interim Report of the Special Master, Mon-
tana v. Wyoming, No. 137, Orig. (U.S. Feb. 10, 2010) (First 
Interim Report). This report discusses the Second Interim Re-
port of the Special Master (Liability Issues), Montana v. Wyo-
ming, No. 137, Orig. (U.S. Dec. 29, 2014) (Second Interim 
Report), which contains the Special Master’s recommendations 
regarding Wyoming’s liability under the Compact for water use 
in past years. 
Background 

Brief coverage of some background developments assists 
understanding of the Special Master’s Second Interim Report. 
The validity of Montana’s claims in the case is, in large part, 
tested in terms of the doctrine of appropriation. That is so be-
cause article V(A) of the Compact provides: “Appropriative 
rights to the beneficial uses of the water of the Yellowstone 
River System existing in each signatory State as of January 1, 
1950, shall continue to be enjoyed in accordance with the laws 
governing the acquisition and use of water under the doctrine 
of appropriation.” 65 Stat. at 666 (emphasis added). As a re-
sult, many of the Special Master’s recommendations rely on the 
doctrine of appropriation in addition to the specific terms of the 
Compact. 

Montana initially asserted two types of claims. It generally 
alleged that Wyoming refused to curtail consumption of water 
in excess of Wyoming’s consumption as it existed as of Janu-
ary 1, 1950 (the date of the Compact). See Bill of Complaint 
¶ 8, Montana v. Wyoming,  No. 137, Orig.  (U.S. Jan. 31, 2007), 

continued on page 2 

KANSAS V. NEBRASKA 
U.S. SUPREME COURT ORDERS PARTIAL 

DISGORGEMENT OF PROFITS 
AND REFORMATION OF 

ACCOUNTING PROCEDURES 
(Anthony Schutz and Sandra Zellmer, Nebraska Reporters)

The U.S. Supreme Court has issued an opinion in Kansas 
v. Nebraska, No. 126, Orig., 2015 WL 751358 (U.S. Feb. 24,
2015), adopting all of the Special Master’s recommendations. 
See Report of the Special Master, Kansas v. Nebraska, No. 
126, Orig. (U.S. Nov. 15, 2013). See also Vol. XLVII, No. 1 
(2014) of this Newsletter. The case concerns the Republican 
River Compact (Compact) and Nebraska’s noncompliance in 
the 2005–2006 accounting period by consuming some 70,869 
acre-feet of water to which it was not entitled. 

Three aspects of the Special Master’s recommendations 
were disputed before the Court: (1) the character of Nebraska’s 
breach, (2) the use of disgorgement as a remedy for that breach, 
and (3) reformation of the Compact’s accounting procedures to 
remedy an oversight in the States’ 2002 settlement concerning 
the same Compact. These three issues fragmented the Court. 
While all of the Justices agreed that Nebraska had “knowingly” 
violated the Compact and the 2002 settlement agreement, three 
dissented from the Court’s use of disgorgement as a remedy, 
and four dissented from the Court’s modification of the 
accounting procedures. Each aspect of the case is discussed 
below. 
Nebraska’s Violation 

As is the case in many other arenas, not all wrongdoers are 
equally wrong. By the time this case got to the Court, everyone 
agreed that Nebraska had consumed 70,869 acre-feet of water 
that it should not have. But, in order to figure out what remedy 
was appropriate, it was necessary to characterize the level of 
Nebraska’s wrongdoing. Given the weakness associated with 
Nebraska’s regulatory efforts in the years following the 2002 
settlement, and given how unlikely it would have been for Ne-
braska to have stayed in compliance under those regulations, 
the Special Master and the Court concluded that “Nebraska 
‘knowingly exposed Kansas to a substantial risk’ of receiving 
less water than the Compact provided, and so ‘knowingly 
failed’ to comply with the obligations that agreement im-
posed.” Kansas v. Nebraska, 2015 WL 751358, at *9 (quoting 
Report of the Special Master  at 130, 112).  The Court added 

continued on page 6 
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MONTANA V. WYOMING 
(continued from page 1) 

2007 WL 4947613. This allegation was primarily aimed at in-
creased irrigation efficiencies through sprinkler irrigation in 
Wyoming. It also alleged that Wyoming had developed new 
uses and storage after January 1, 1950, in violation of article V 
of the Compact. Id. ¶¶ 9–11. This allegation was aimed at Wy-
oming water rights with a post-1950 priority date. 

The Special Master addressed Montana’s irrigation effi-
ciency claim, among other things, in his First Interim Report. 
Montana took exception to that recommendation in 2010. After 
considering the exception, the Supreme Court decided that 
Wyoming’s pre-1950 water users could increase their irrigation 
efficiency without violating the Compact. Montana v. Wyo-
ming, 131 S. Ct. at 1779. Thus, Montana lost its principal claim 
at this early stage in the proceedings. Furthermore, the Court 
recognized that “[Montana’s] downstream pre-1950 users can-
not stop Wyoming’s upstream pre-1950 users from fully exer-
cising their water rights.” Id. at 1772. Essentially, under the 
Compact, all of Wyoming’s pre-1950 water rights are senior to 
all of Montana’s pre-1950 rights. 

The Court recommitted another exception Montana raised 
in response to the First Interim Report, which took issue with 
the Special Master’s recommendation that Montana must first 
remedy a shortage of water to its pre-1950 users by curtailing 
its post-1950 uses if doing so would not prejudice Montana’s 
other rights under the Compact. Id. at 1771 n.2. Accordingly, 
the extent of Montana’s intrastate regulation responsibilities 
was still at issue in the case. 

Several other issues addressed in the First Interim Report 
were resolved because neither State took exception to the Spe-
cial Master’s recommendations. Those recommendations there-
fore informed development of the case as it moved forward. A 
few of the most important recommendations included the fol-
lowing:  

(1) Article V(A) of the Compact protects pre-1950 appro-
priations in Montana from post-1950 appropriations in 
Wyoming if that use prevents sufficient water from 
reaching Montana to satisfy its pre-1950 rights. First 
Interim Report at 37. Wyoming had previously argued 
that pre-1950 rights were not subject to the Compact. 

(2) Montana cannot demand that Wyoming release water 
from storage when that water is stored in priority. Id. 
at 42–43. Montana had demanded that Wyoming re-
lease all water stored under post-1950 priorities, re-
gardless of when that water was stored. 

(3) With regard to Montana’s groundwater claims, “the 
Compact protects pre-1950 uses in Montana from in-
terference by at least some forms of groundwater 
pumping that date from after January 1, 1950 where 
the groundwater is hydrologically interconnected to 
the surface channels of the Yellowstone River and its 
surface tributaries.” Id. at 51. Montana asserted that 
groundwater pumped as a result of coal bed methane 
(CBM) production in Wyoming depleted surface wa-
ters in violation of the Compact. Wyoming had previ-

ously argued that the Compact did not reach ground-
water. 

With these early, accepted recommendations in hand, 
along with the Supreme Court’s decision related to irrigation 
efficiencies, the States began to prepare for trial. Following the 
Supreme Court’s decision, the States agreed to bifurcate the 
proceedings into two phases: a liability phase and a remedy 
phase. See Second Interim Report at 26. Wyoming filed multi-
ple summary judgment motions before and after discovery ar-
guing that, under the doctrine of appropriation, Montana could 
not claim damages for years in which Montana failed to notify 
Wyoming that it was receiving insufficient water to satisfy its 
pre-1950 rights. Id. at 27–28. The Special Master agreed with 
Wyoming, which led to a reduction of years for which Montana 
could seek liability, and the quantity of water for which Wyo-
ming could be liable. Id. Montana and Wyoming both filed 
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additional summary judgment and pre-trial motions that further 
narrowed and defined the remaining issues. Id. at 30–34. 
Summary of the Remaining Issues 

After extensive discovery, narrowing of issues through 
pre-trial motions, and Montana’s voluntary dismissal of its 
Powder River claims, trial began on the liability issues in 
Billings, Montana on October 16, 2013, and ended on Decem-
ber 4, 2013. Id. at 34. The following issues remained for trial: 

 Only the Tongue River remained at issue. 
 Liability was at issue for only nine years—1987-

1989, 2000-2004, and 2006—although [the Spe-
cial Master] reserved the right to allow Montana 
to prove liability in other years . . . . 

 . . . Montana could prove the amount of water in-
volved in any violation only in the four years for 
which it had presented expert testimony regarding 
post-1950 uses in Wyoming: 2001, 2002, 2004, 
and 2006. 

Id. at 34.  
To establish Wyoming’s violation of article V(A) of the 

Compact in any given year, the States agreed that Montana had 
the burden of proving that:  

(1) Montana provided adequate notice to Wyoming 
that Montana was receiving insufficient water to enjoy 
its pre-1950 appropriative rights (assuming that notice 
is required at all, which Montana disputes), 
(2) Montana did not receive sufficient water to enjoy 
its pre-1950 rights,  
(3) Wyoming allowed post-1950 storage or use of wa-
ter while Montana was suffering a pre-1950 shortage, 
and  
(4) Wyoming’s post-1950 storage or use reduced the 
amount of water available to Montana at the Stateline 
of the Tongue River between Wyoming and Montana.  

Id. at 35. The States disagreed on whether Montana also had 
the burden to prove that “(1) shortages at the Stateline injured 
pre-1950 appropriators in Montana, and (2) Montana engaged 
in intrastate regulation sufficient to ensure that post-1950 Mon-
tana appropriators were not receiving water at the time viola-
tions of Article V allegedly occurred.” Id. at 36. The balance of 
this article discusses the Special Master’s examination of the 
remaining issues and his conclusions.  
Notice 

Wyoming’s liability first hinged upon Montana providing 
notice that its pre-1950 water rights suffered water shortages. 
Ruling on Wyoming’s earlier summary judgment motions, the 
Special Master concluded that “Montana bears the burden of 
proof at trial of proving that it provided adequate notice, the 
timing of that notice, and if relevant, that it acted with due dili-
gence in learning of pre-1950 deficiencies and notifying Wyo-
ming of those deficiencies.” Mem. Op. Regarding Wyoming’s 
Mot. for Partial Summ. J. (Montana’s Supplemental Evidence) 

at 14, Montana v. Wyoming, No. 137, Orig. (U.S. Dec. 22, 
2012). This notice requirement does not appear in the Compact 
itself, but instead flows from application of the doctrine of ap-
propriation. 

The doctrine of appropriation “typically requires senior 
appropriators to notify junior appropriators when they are short 
of water if they wish junior appropriators to reduce their diver-
sions – an action known as ‘calling the river.’” Second Interim 
Report at 49. Junior appropriators are entitled to use water so 
long as the water is not needed by downstream senior appropri-
ators. Requiring a “call” for water prevents waste, and is there-
fore central to the doctrine of appropriation. Id. Junior 
appropriators, in this case Wyoming post-1950 rights, would 
have no way to know that they need to reduce their diversions 
if not told by the senior appropriators, in this case Montana’s 
pre-1950 rights. Id. at 50. 

Wyoming conceded early on that Montana made a call for 
water in both 2004 and 2006. Id. at 67. Therefore, the major 
focus at trial concerning notice dealt with the other seven years 
still at issue. Montana originally contended it had provided 
notice in 15 years. Id. at 66. Although the Special Master found 
that notice need not take any particular form, be given to any 
particular Wyoming water official, or even be in writing, he 
concluded that Montana did not provide adequate notice for 
any years other than 1981, 2004, and 2006. Id. at 97–99. He 
found that Wyoming was not liable for damages resulting from 
the 1981 call because the pre-1950 right upon which Montana 
based its call, the Tongue River Reservoir, filled that year. Id. 
at 98.  

Montana sent call letters to Wyoming in both 2004 and 
2006. Id. at 67. For 2006, the Special Master found that the 
date of Montana’s call was the date of its letter, or July 28. Id. 
at 95. With regard to 2004, even though Montana sent a call 
letter on May 18, the Special Master found that Montana made 
an earlier call during an April 14 meeting of the Compact 
Commission’s Technical Committee. Id. at 92. At that meeting 
Montana informed Wyoming that the water level of the Tongue 
River Reservoir was “extremely low” and might not fill even to 
its original capacity. Id. at 91–92. Furthermore, Montana asked 
Wyoming how it would respond if Montana made a call for 
post-1950 storage in Wyoming, and told Wyoming it would 
send “a letter stating our concerns and needs.” Id. at 91. The 
Special Master found that this interaction was sufficient to sat-
isfy the call requirement under the doctrine of appropriation. 
Id. at 98. Accordingly, he concluded that Montana’s call in 
2004 was made on April 14, not on the date of Montana’s call 
letter more than a month later. 

The remainder of the Second Interim Report examines 
whether, after the call dates in 2004 and 2006, Montana was 
injured by post-1950 water use in Wyoming. See id. at 99. 
Shortages of Water for Pre-1950 Rights in Montana 

Montana next had the burden to prove that it did not re-
ceive sufficient water to enjoy its pre-1950 rights after the call 
dates in 2004 and 2006. Id. There are two types of pre-1950 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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Tongue River water rights in Montana—storage rights in the 
Tongue River Reservoir and direct flow rights. Id. The Special 
Master found that there was not enough water in either year to 
satisfy either type of right. 

Tongue River Reservoir Storage Rights. “The Tongue Riv-
er Reservoir is the major defining feature of the Tongue River 
basin in Montana,” but it has changed significantly over time. 
Id. The Special Master found that the reservoir’s total capacity 
was 72,500 acre-feet when it was first built in 1937. Id. at 102 
n.29. At the time the States entered into the Compact in 1950, 
the reservoir had a reduced capacity of 69,400 acre-feet due to 
sedimentation. Id. at 103. Also in 1950, only 32,000 acre-feet 
of water was under contract for use out of the reservoir, and 
evidence showed that only about 12,000 acre-feet was actually 
being used. Id. at 133. Montana entered into a compact with the 
Northern Cheyenne Tribe in 1991 that settled the Tribe’s feder-
al reserved water rights claims to the Tongue River. Id. at 104. 
Through the Northern Cheyenne Compact, the Tribe has a right 
to 20,000 acre-feet of Tongue River Reservoir water in addition 
to the 7,500 acre-feet it had contracted for since 1938. Id. at 
105. In 1999, to implement its compact with the Tribe, Mon-
tana rehabilitated the Tongue River Reservoir and enlarged it to 
a capacity of 79,071 acre-feet. Id. at 105–06.  

Montana and Wyoming disagreed considerably about the 
extent of the pre-1950 Tongue River Reservoir storage right. 
Montana argued that it had a right to store 127,324 acre-feet, 
which is an amount stipulated to by parties to the Tongue River 
general stream adjudication in Montana. Id. at 106. That 
amount allows for one complete fill and a partial refill of the 
reservoir’s current day capacity. Id. Wyoming argued that the 
reservoir had a right to store only that amount that was being 
placed to beneficial use at the time of the Compact in 1950. Id. 
at 133. The Special Master found that the reservoir had a right 
to store at least 32,000 acre-feet each year, in addition to car-
ryover storage, and that it failed to store that amount in either 
2004 or 2006. Id. at 161.  

The States also disagreed with regard to the propriety of 
Montana’s wintertime storage practices. The amount of water 
Montana allowed to flow past the reservoir in 2004 and 2006 
(42,000 and 54,000 acre-feet, respectively) “exceeded, by or-
ders of magnitude, the amounts of water that Montana claims 
Wyoming owed it under Article V(A).” Id. at 144. Lower by-
passes would have allowed the reservoir to fill to capacity in 
both years. Id. Montana asserted that it was not obligated to 
operate the reservoir contrary to its current operating rules, 
which require wintertime bypass flows of at least 175 cubic 
feet per second (cfs) and a maximum wintertime carryover of 
45,000 acre-feet. Id. at 144–47. Wyoming asserted that Mon-
tana must catch all available flow for storage in the winter 
months, except 75 cfs needed to satisfy downstream, senior 
appropriators. Id. at 147. Wyoming felt that the “burden of 
Montana’s discretionary operational decisions falls on Mon-
tana.” Id. (quoting Post-Trial Brief at 27, Montana v. Wyoming, 
No. 137, Orig. (U.S. Mar. 31, 2014)). The Special Master 
found that Montana’s operational practices in 2004 and 2006 
were reasonable and consistent with its historical practices. Id. 
at 157. Additionally, he found that Wyoming failed to prove 
that Montana’s practices were wasteful but noted that Wyo-
ming was free to challenge those practices with specific evi-
dence in the future. Id.  

Montana Direct Flow Rights. Montana also claimed that 
its pre-1950 direct flow rights were short of water in both 2004 
and 2006. The Special Master noted that these rights “are legal-
ly more straightforward than storage rights, but factually less 
clear.” Id. at 162. Montana was required to show not only that 
its pre-1950 rights received less water than they were entitled 
to receive, but also that they needed additional water. Id. A 
showing that they needed the water was necessary because 
“Article V(A) of the Compact does not guarantee Montana any 
set flow of water at the Stateline.” Id. The doctrine of appropri-
ation as incorporated by the Compact, and the concept of bene-
ficial use, requires that senior appropriators have actual need of 
the water before they can call for it to a junior appropriator’s 
detriment. Id. at 163. 

Montana was able to produce little documentary evidence 
of water use and needs in 2004 or 2006. Id. Appointed Mon-
tana water commissioners did not save most of their water 
measurement notes from those years, and the notes that were 
available were not highly reliable. Id. at 164. Therefore, Mon-
tana asked an expert witness to estimate the water demand of 
Montana’s pre-1950 appropriators during the years in question. 
Id. However, the expert’s demand model suffered from various 
deficiencies such as overestimating irrigated acreage by as 
much as 15%, overstating typical demand of irrigation rights, 
and understating return flows. Id. at 166–68. As a result, the 
Special Master concluded that the expert’s model could not be 
used to determine whether Montana’s pre-1950 rights were 
short of water. Id. at 170.  

Nevertheless, the Special Master concluded that Montana’s 
pre-1950 direct flow rights were short of water during the no-
tice periods. Id. at 175. He based his conclusion on affidavits 
filed with the call letters, storage releases from Tongue River 
Reservoir, the testimony of water users, and testimony of Mon-
tana water managers. Id. at 171–74. According to the Special 
Master, this evidence, coupled with the extremely low flows 
during periods of 2004 and 2006, showed that pre-1950 appro-
priations were, more likely than not, short of water during peri-
ods of 2004 and 2006. Id. at 175. 
Post-1950 Uses in Wyoming 

Because Montana had shown that its pre-1950 rights were 
short of water, it then had to prove that post-1950 rights in 
Wyoming used water, and the extent of that use, during the 
notice periods. Id. at 176. Montana claimed that three types of 
post-1950 water use in Wyoming violated the Compact: 
“(1) direct diversions of water for post-1950 uses, (2) post-
1950 storage of water, and (3) withdrawals of hydrologically 
connected groundwater during CBM production.” Id. at 178. 
The Special Master found that Wyoming directly diverted and 
stored water under post-1950 rights during the notice periods, 
but Montana failed to prove that CBM water withdrawals re-
duced Tongue River flows. Id.  

Wyoming Post-1950 Direct Flow Rights. The Special Mas-
ter first recognized that Wyoming’s post-1950 direct flow uses 
are unlikely to significantly impact Montana. Id. at 178. That is 
because there are relatively small numbers of post-1950 rights 
in Wyoming, those rights are often already curtailed through 
Wyoming’s tight regulatory system at times when Montana 
needs water, and many of those rights are unable to divert as 
stream flows drop on tributaries. Id. at 178–79. However, there 
are a few post-1950 rights in Wyoming on the lower end of the 
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Tongue River and its tributary Prairie Dog Creek that are not 
typically subject to regulation because they are below senior 
calling rights in Wyoming. Id. at 179. After considering Mon-
tana’s evidence of water use presented through remote sensing, 
evidence of regulation, and evidence of alternative water 
sources that supplied some of these rights, the Special Master 
concluded that Wyoming post-1950 direct flow appropriators 
diverted and used at least 204 acre-feet of water in 2004, and 
62 acre-feet of water in 2006 during the notice periods. Id. at 
180–87. That use represented irrigation of 212 acres during 
those periods. See id. at app. D, tbl.D-1.  

Wyoming Post-1950 Storage Rights. Unlike Montana, 
Wyoming does not have a single, large reservoir in the Tongue 
River Basin. There are 11 reservoirs, six of which have post 
1950-storage rights, that the States had previously agreed were 
large enough to report to the Compact Commission, three res-
ervoirs that supply a single user, and 19 smaller reservoirs with 
post-1950 storage rights. Id. at 187–88. In total, there is ap-
proximately 11,000 acre-feet of post-1950 storage rights in the 
Tongue River Basin in Wyoming. But not all water stored un-
der these rights in 2004 and 2006 violated the Compact. 

As the Special Master found in his First Interim Report, 
“[w]ater that is stored ‘in priority’ (i.e., when there is no call by 
a senior appropriator) has been legally stored and can be subse-
quently used at any point, even if it is used when senior appro-
priators need water.” Id. at 188. Therefore, only water stored 
under post-1950 rights after the call dates in 2004 and 2006 
violated the Compact. Determining the amount of this storage, 
especially in 2004, proved difficult for a couple of reasons. 
First, many of Wyoming’s reservoirs are inaccessible during 
the winter months because of their location high in the Big 
Horn Mountains. Thus, no measurements exist of storage that 
occurred during that time. Id. Also, in 2004, Wyoming had 
measured accrued storage in its Compact reservoirs when Mon-
tana sent its call letter on May 18, but had no measurements for 
April 14. Id. at 192. Second, Wyoming did not maintain de-
tailed records of the smaller reservoirs like it did for the Com-
pact reservoirs. Id. at 193–94. Accordingly, the Special Master 
had to estimate the amount of storage that occurred after April 
14 in 2004, and Montana claimed evaporation losses for those 
reservoirs without records. Id. at 192, 196. The Special Master 
found that Wyoming stored 1,260 acre-feet of water after Mon-
tana’s call on April 14. Id. at 199. 

The Special Master found that Wyoming did not store any 
water under post-1950 rights in 2006. Id. Montana’s call on 
July 28 that year was simply too late in the season and any 
storage had already taken place.  

CBM-Related Groundwater Extraction. Lastly, Montana 
claimed that the withdrawal of groundwater associated with 
CBM production in Wyoming depleted the flows of the Tongue 
River and therefore violated the Compact. Id. at 200. Accord-
ing to the Special Master, the fact that neither Montana nor 
Wyoming currently administers CBM-produced groundwater 
in conjunction with surface water does not dictate whether the 
Compact covers its production. Id. at 207–08. “Because CBM 
groundwater production is not automatically exempt from the 
Compact,” the Special Master went on to analyze whether its 
production in Wyoming resulted in material depletions of usa-
ble Tongue River flow. Id. at 208.  

Attempting to prove material depletions of the Tongue 
River flow, a Montana expert employed a groundwater model 
developed by the Bureau of Land Management (BLM) to study 
CBM-related groundwater impacts in the Powder River Basin 
in Wyoming. Id. at 212. The expert concluded that CBM 
groundwater production in Wyoming depleted Tongue River 
flows by 413 acre-feet in 2004, and 666 acre-feet in 2006. Id. 
Wyoming had sought to exclude this expert testimony before 
trial, asserting that it was unreliable. Id. at 32. Although the 
Special Master allowed the testimony, he ultimately agreed 
with Wyoming. Id. He cited four reasons why the BLM model 
and the expert’s testimony were not reliable to show Tongue 
River depletions: (1) the BLM developed the model to assess 
regional impacts in the Powder River Basin, not to predict de-
pletions to Tongue River stream flow; (2) the model failed to 
account for changes in evapotranspiration due to declining 
groundwater levels; (3) the model was not calibrated to Tongue 
River base flows; and (4) the recharge rate (return flows result-
ing from surface discharge of CBM-produced water) calculated 
by the expert was not supported by the evidence. Id. at 212–18. 
Accordingly, the Special Master found that Montana failed to 
prove it was injured by CBM groundwater production in Wy-
oming. Id. at 219. 
Other Wyoming Defenses 

Wyoming asserted defenses in addition to those described 
above. Wyoming argued that Montana must show that it en-
gaged in sufficient intrastate regulation to ensure that post-1950 
Montana appropriators were not receiving water during the 
notice period in 2004 and 2006. Id. at 222. That is, Montana 
could not call for pre-1950 water and allow post-1950 appro-
priators to use it. Wyoming also argued that Montana failed to 
prove that post-1950 storage or diversions in Wyoming actually 
caused harm to individual pre-1950 appropriators in Montana. 
Id. at 224.  

The Special Master found in favor of Montana on both 
issues. He concluded that Montana “has shown that it had in 
place a system, albeit imperfect, to prevent junior appropriators 
from taking water out of priority in both 2004 and 2006.” Id. at 
223. He also concluded that Wyoming had the burden to prove 
that providing additional water to Montana would have been 
futile, and in any event the evidence supported finding that the 
depleted flow caused loss of storage in the Tongue River 
Reservoir, which lies just 15 miles across the state line. Id. at 
224–27. 
Wyoming’s Liability 

Ultimately, the Special Master recommended that the Su-
preme Court find Wyoming not liable for violating the Com-
pact for 13 of the 15 years claimed by Montana. Id. at 231. He 
concluded that Wyoming did violate the Compact in 2004 and 
2006 by diverting and/or storing water under post-1950 rights 
after Montana made a call. After making adjustments for con-
veyance losses to the state line, he recommended that the Su-
preme Court find Wyoming liable to Montana in the amount of 
1,300 acre-feet for 2004, and 56 acre-feet for 2006. Id. at 231.  
Conclusion 

As the Special Master and Wyoming noted, for an inter-
state water dispute, there was a remarkably small amount of 
water at issue in this case. Furthermore, the Special Master 
signaled that he was not likely to grant Montana injunctive 
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relief during the remedies phase of the case and thus install 
some kind of administrative scheme for the future. Id. at 229. 
Instead, the Special Master implied multiple times that perhaps 
the best solution in this case would be for the Compact Com-
mission to develop procedures for implementing article V(A) 
of the Compact. See, e.g., id. at 47–49. Now that Montana and 
Wyoming have some guidance from the Special Master and the 
Court regarding some of their historic disagreements, perhaps 
they will accept that invitation and shape a solution for the fu-
ture that does not involve lengthy and expensive litigation. 

 
 
KANSAS V. NEBRASKA 
(continued from page 1) 

language of recklessness to the mix as well: “[S]aid another 
way, Nebraska recklessly gambled with Kansas’s rights, con-
sciously disregarding a substantial probability that its actions 
would deprive Kansas of the water to which it was entitled.” Id. 
The Court rejected Nebraska’s arguments concerning the retro-
spective calculations necessary in Compact administration and 
its characterizations of its efforts at compliance. Id. at *8. The 
nature of Nebraska’s wrongdoing did not, however, rise to the 
level of a deliberate breach. Id. at *10. 
Disgorgement 

The character of Nebraska’s wrongdoing proved to be a 
point of contention concerning Kansas’s remedies. All of the 
Justices agreed that Nebraska should pay Kansas’s damages of 
$3.7 million. In addition, all agreed that injunctive relief was 
inappropriate, especially given Nebraska’s more recent efforts 
at compliance, as well as the availability of disgorgement as a 
remedy going forward “as the equities warrant.” Id. at *13. The 
propriety of disgorging part of Nebraska’s gain ($1.8 million, 
to be precise), however, drew a 6-3 split from the Court. 

To the majority of the Court, disgorgement was an appro-
priate remedy given Nebraska’s conduct because it “appropri-
ately reminds Nebraska of its legal obligations, deters future 
violations, and promotes the Compact’s successful administra-
tion.” Id. at *11. The main concern, of course, was that Ne-
braska’s gains were vastly larger than Kansas’s losses. Given 
those circumstances, it would be difficult for a damage award 
alone to deter future violations. A future breach and the subse-
quent payment could make more sense to Nebraska than actual-
ly sending the water to Kansas. 

To the dissenters, this point about efficient breach proved 
too much. That is, absent a deliberate breach, there would be no 
reason to suspect opportunism was afoot. Id. at *22 (Thomas, 
J., dissenting). Note, however, that it could be the case that 
Nebraska would use opportunism and the likelihood of a dam-
ages-only remedy to do what it had done in the past—make a 
somewhat half-hearted effort at compliance (or recklessly 
gamble, as the Court put it). 

More generally, the disgorgement dissenters—Justices 
Thomas, Scalia, and Alito—remained unconvinced of the 
Court’s equitable power to order disgorgement. Indeed, Justice 
Scalia was so unimpressed with the Court’s use of the Restate-
ment (Third) of Restitution and Unjust Enrichment § 39 that he 
authored a separate dissent, decrying the Restatement’s authors 
as revisionists, at least with regard to the section the Court 

used. Kansas v. Nebraska, 2015 WL 751358, at *18 (Scalia, J., 
dissenting). 
Reformation 

The disgorgement dissenters were joined by the Chief Jus-
tice for a dissent concerning reformation of the accounting pro-
cedures under the Compact and the 2002 settlement. See id. at 
*26 (Thomas, J., dissenting). Here, the Special Master and the 
Court were placed in the unenviable position of undertaking an 
understanding of groundwater modeling, water accounting, and 
Compact allocations in the Republican River Basin.  

Explaining all of this would take this Newsletter too far 
afield. The short version of the dispute is simply that the parties 
did not anticipate that the accounting procedures would charge 
Nebraska for as much water use as it did. And it is clear that 
the excess water use was not governed by the Compact at all 
(the water originated in another basin). Given this state of af-
fairs, the Court concluded that the Special Master’s solution 
(modifying the way in which the groundwater model was used 
in the accounting procedures) was an appropriate remedy. But 
the Court was somewhat reluctant: “In another case, with an-
other history, we might prefer to instruct the parties to figure 
out for themselves how to bring the Accounting Procedures 
into line with the Compact. But we doubt that further discus-
sion about this issue will prove productive.” Id. at *17 (citation 
omitted). 

The dissenters were unconvinced. Relying on general 
principles of contract law, they concluded that reformation 
would be available only upon mutual mistake geared at the 
written expression. Id. at *26 (Thomas, J., dissenting). In such 
cases, reformation would be available to reform the writing to 
the agreement. Id. (citing Restatement (Second) of Contracts 
§ 155). To the dissenters, there simply was no agreement as 
to this matter. Instead, it was “not a mistake in writing, but 
in thinking.” Id. at *27. For that, the dissenters concluded, 
reformation was not the remedy. Id. 
Conclusion 

In the end, the most interesting aspect of the disagreement 
between the Court and the dissenters (either on the subject of 
disgorgement or reformation) regarded the scope of the Court’s 
equitable power in compact-dispute cases. To the Court, this 
power was broad and encompassed the Special Master’s rec-
ommendations. To the dissenters, this power should be narrow-
er, in the nature of resolving a contract dispute. But, in the end, 
the Court’s broad notion of equitable compact dispute resolu-
tion remains, and it could have interesting impacts on dispute 
resolution going forward. 
 

 
FEDERAL WATER QUALITY 

(Adam DeVoe, Reporter, and 
Dietrich Hoefner, Guest Reporter) 

 
 
NINTH CIRCUIT FURTHER LIMITS THE CLEAN WATER ACT’S 
“PERMIT SHIELD” DEFENSE 

The Clean Water Act’s (CWA) “permit shield” provision, 
33 U.S.C. § 1342(k), was discussed in Vol. XLVII, No. 3 
(2014) of this Newsletter, which reported on the U.S. Court of 
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Appeals for the Fourth Circuit’s rejection of a permit-shield 
defense in Southern Appalachian Mountain Stewards v. A & G 
Coal Corp., 758 F.3d 560 (4th Cir. 2014). That case made the 
defense contingent on an operator’s complete disclosure of 
discharges during the National Pollutant Discharge Elimination 
System (NPDES) permit application phase. The U.S. Court of 
Appeals for the Ninth Circuit has now issued a related decision 
in Alaska Community Action on Toxics v. Aurora Energy 
Services, LLC, 765 F.3d 1169 (9th Cir. 2014), which requires 
operators to be in full compliance with the terms of their permit 
to secure the defense. 

The permit-shield defense typically shields a permit holder 
from liability when the permit holder is in compliance with 
the permit: “Compliance with a permit issued pursuant to this 
section shall be deemed compliance, for purposes of [the en-
forcement and citizen-suit provisions of the CWA], with sec-
tions [relating to effluent and discharge criteria].” 33 U.S.C. 
§ 1342(k). In general, this defense protects permit holders from 
changes in U.S. Environmental Protection Agency (EPA) regu-
lations during the life of the permit. Alaska Cmty. Action, 765 
F.3d at 1171. 

In Alaska Community Action, the Ninth Circuit held that 
the operator of a coal landing facility in Seward, Alaska, vio-
lated the CWA when its conveyor system spilled coal into Res-
urrection Bay, despite the fact that the operator was covered 
under a general permit for stormwater discharges. In the deci-
sion below, the district court found that, because the operator 
complied with the express terms of the permit and adequately 
disclosed information about the facility, the residual discharges 
from the conveyor system were covered by the permit-shield 
defense in the CWA. See Alaska Cmty. Action on Toxics v. 
Aurora Energy Servs., 940 F. Supp. 2d 1005, 1015 (D. Alaska 
2013). The district court found that “the regulatory agencies not 
only knew about the discharges, but, in fact, actively regulated 
them under the existing Permit.” Id. at 1022. On appeal, the 
plaintiffs argued that the permit shield did not apply to these 
facts because the discharges in question were not specifically 
permitted by the general permit. 

The Ninth Circuit noted that the general permit required 
that the operator eliminate all non-stormwater discharges not 
authorized by an NPDES permit. Alaska Cmty. Action, 765 
F.3d at 1172. Because of this explicit permit language, the 
court reasoned, the operator was not covered by the permit-
shield defense because it was not in compliance with the gen-
eral permit. The court also noted that this analysis applied even 
though the permit in question was a general, and not individual, 
permit: “Here, the express terms of the General Permit prohibit 
defendants’ non-stormwater coal discharges, thus defendants 
would not be shielded from liability. As our outcome would be 
the same regardless of whether Piney Run’s analysis applies to 
general permits, we need not decide whether it does.” Id. at 
1174 (citing Piney Run Preservation Ass’n v. Cnty. Comm’rs of 
Carroll Cnty. Md., 268 F.3d 255 (4th Cir. 2001)). 

The Ninth Circuit’s decision, in effect, turned on the fact 
that the general permit prohibits all discharges that are not spe-
cifically allowed. Under this reasoning, the discharge of coal 
from the conveyor belts into Resurrection Bay was prohibited 
by the permit, thus rendering the operator out of compliance 
and ineligible for the permit shield defense. 

This case further limits the extent to which permit holders 
are protected under the permit shield provision of the CWA. 
Appalachian Mountain Stewards required complete disclosure 
of discharges during the permit application stage for protection 
under the permit shield provision. This case further narrows the 
defense by requiring strict adherence to the terms of a permit. 
Read together, the cases make clear that simply holding a per-
mit is insufficient to secure the defense—an operator must 
meet other obligations throughout the application and permit 
period in order to be protected. 

 
D.C. CIRCUIT UPHOLDS THE ENHANCED COORDINATION 
PROCESS UNDER THE CLEAN WATER ACT 

In National Mining Ass’n v. McCarthy, 758 F.3d 243 (D.C. 
Cir. 2014), the U.S. Court of Appeals for the D.C. Circuit re-
jected a challenge to the controversial Enhanced Coordination 
Process (ECP) used by the EPA and the U.S. Army Corps of 
Engineers (Corps) on certain mining-related permits issued 
under section 404 of the CWA, 33 U.S.C. § 1344. The decision 
also rejected a challenge to a final guidance document issued 
by the EPA in 2011 that recommended more stringent conduc-
tivity conditions for issuing NPDES permits under section 402 
of the CWA, 33 U.S.C. § 1342. 

The district court held that both the ECP and the final 
guidance document were unlawful under the CWA and the 
Surface Mining Control and Reclamation Act of 1977. Id. at 
253. The D.C. Circuit reversed on the substance of the first 
issue related to the ECP, and found that the second issue, the 
final guidance document, was not a reviewable agency action 
under the Administrative Procedure Act (APA). Id. 

The EPA and Corps originally implemented the ECP in 
2009 to speed up resolution of 108 outstanding section 404 
permit applications for coal mining. The process entails earlier 
and more frequent communication between the EPA and the 
Corps, which share jurisdiction over the issuance of section 404 
permits. Rather than wait for the end of the Corps’s considera-
tion of a permit application to exercise its oversight power un-
der section 404(c), the EPA, under the ECP, essentially begins 
exercising this power earlier in the process through informal 
communication with the Corps. 

The parties challenging the ECP alleged that because the 
CWA spells out specific circumstances where the EPA is to be 
involved with the section 404 process, “Congress silently in-
tended to restrict EPA’s involvement in the Corps’ permitting 
process outside of those four circumstances.” Id. at 249. The 
D.C. Circuit, however, disagreed, and held that the statute’s 
silence does not result in “an implicit ban on inter-agency con-
sultation and coordination,” especially because “this kind of 
inter-agency consultation and coordination is commonplace 
and often desirable.” Id. Similarly, the court rejected the argu-
ment that the ECP is a legislative rule that should have gone 
through the notice-and-comment rulemaking process. Id. at 
250. Because the ECP is clearly a procedural rule that does not 
affect the rights or interests of parties, the court held, it is not a 
legislative rule under INS v. Chadha, 462 U.S. 919 (1983). 
Nat’l Mining, 758 F.3d at 250 (citing 5 U.S.C. § 553(b)(3)(A)). 

The plaintiffs also challenged a final guidance memoran-
dum issued by the EPA that recommends more stringent condi-
tions for issuing section 402 NPDES permits. Specifically, 
the memo recommended that EPA staff consider conductivity 
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levels identified in scientific studies during the permitting pro-
cess for mining projects. The plaintiffs argued that the memo 
exceeds EPA’s authority under the CWA. Id. at 248. The court 
accepted the EPA’s defense, however, and held that because 
the memo does not purport to create legally binding obliga-
tions, it is not yet a reviewable agency action under the APA. 
While not reviewable at this point, the court noted, the memo 
may be challenged in the future if it is applied in a specific 
permit application. Id. at 253. 

This decision gives the EPA significant capability to con-
fer with the Corps early in the section 404 permit process. 
While the ECP at issue here was related to a number of specific 
coal-mining projects, it is possible we will see this practice 
extended to other section 404 permit processes. The preserva-
tion of the final guidance memorandum on conductivity may 
only be temporary, as the court implicitly invited parties to 
seek further review after the guidance has been applied to add 
conditions to or deny a particular permit. 

ARIZONA 
(Margaret R. Gallogly, Reporter)

 
 
RECENT PROGRESS ON ARIZONA INDIAN WATER RIGHTS 
SETTLEMENTS  

Tribal, federal, state, and private interests in Arizona have 
had great success in settling tribal water rights claims. Tribal 
lands account for a significant percentage of the total land area 
within the state, and resolution of these claims has been 
important to providing water security and reliability for all 
water users, including mining interests. This report provides an 
update on recent progress made to settle the water rights claims 
of the White Mountain Apache Tribe (WMAT) and the 
Hualapai Indian Tribe (Hualapai Tribe). 
White Mountain Apache Tribe 

In 2010, Congress approved the White Mountain Apache 
Tribe Water Rights Quantification Act of 2010 (WMAT Set-
tlement Act), as part of an overall settlement of a number of 
claims encompassed by the Claims Resolution Act of 2010, 
Pub. L. No. 111-291, 124 Stat. 3064. A previous report summa-
rized the WMAT Settlement Act, the WMAT Water Rights 
Quantification Agreement dated January 13, 2009, and the 
conditions that needed to be satisfied before the settlement 
would become final and enforceable. See Vol. XLIV, No. 1 
(2011) of this Newsletter. Once all of the implementation con-
ditions have been satisfied, the Secretary of the Interior will 
publish a statement to that effect in the Federal Register, and 
the date of that publication will be the enforceability date of the 
WMAT Settlement Act. If the Secretary does not publish the 
statement of findings by April 30, 2021, then the Act will be 
automatically repealed as of May 1, 2021. See WMAT Settle-
ment Act § 309(d). 

Since the last update, the settling parties have taken several 
important steps towards meeting the conditions for 
enforceability of the settlement under the WMAT Settlement 
Act. In 2012, the Arizona legislature appropriated $2 million 
towards funding the construction of a rural water system on 
the WMAT reservation. In addition, the parties executed an 

Amended and Restated WMAT Water Rights Quantification 
Agreement dated November 1, 2012 (WMAT Agreement), 
including the waivers and releases of claims by the WMAT and 
the United States as trustee for the WMAT, and the Central 
Arizona Project (CAP) water lease agreements attached as 
exhibits to the WMAT Agreement. Most recently, on 
December 18, 2014, the Maricopa County Superior Court 
Judge presiding over the Gila River and Little Colorado River 
(LCR) general stream adjudications issued a judgment and 
decree in each adjudication approving the WMAT Agreement 
and decreeing the water rights described in the settlement 
agreement to the WMAT and the United States as trustee for 
the WMAT. See Maricopa County Superior Court, “Arizona 
General Stream Adjudication Bulletin” (Sept.–Dec. 2014), 
http://www.superiorcourt.maricopa.gov/SuperiorCourt/General
StreamAdjudication/AdjudicationBulletin/index.asp. 

With the issuance of the judgments and decrees in the Gila 
River and LCR adjudications, the WMAT and other settling 
parties are now very close to completing all of the requirements 
for enforceability of the settlement. The remaining conditions 
to be satisfied include final reallocation of CAP water supplies 
to the WMAT in accordance with the WMAT Settlement Act 
and WMAT Agreement, completion of environmental compli-
ance, and issuance of a record of decision approving construc-
tion of the WMAT rural water system. 
Hualapai Indian Tribe 

On December 16, 2014, President Barack Obama signed 
into law the Bill Williams River Water Rights Settlement Act 
of 2014 (Hualapai Settlement Act), Pub. L. No. 113-223, 128 
Stat. 2096. The Hualapai Settlement Act approves two sepa-
rate, but related, water rights settlement agreements among the 
Hualapai Tribe, the United States as trustee for the Hualapai 
Tribe, its members and allottees, several U.S. Department of 
the Interior agencies, the Arizona Game and Fish Commission, 
and the only private party to the settlement, Freeport Minerals 
Corporation (Freeport). Id. § 2. In addition to a settlement of 
certain claims to water rights of the Hualapai Tribe in the Bill 
Williams River watershed, the legislation achieves other im-
portant purposes, including securing contributions from Free-
port to fund a water study and to enable the Hualapai Tribe’s 
acquisition of Colorado River water rights in order to advance a 
future settlement of its water claims. Id. 

With respect to the Hualapai Tribe’s water rights, the set-
tlement provides for a final settlement of certain claims to wa-
ter rights in the Bill Williams River watershed among the 
Tribe, the United States, and Freeport. In addition to the 
Hualapai Tribe’s main reservation, which is comprised of near-
ly one million acres in northwest Arizona along the Colorado 
River, the United States holds several smaller reservation and 
allotment parcels in trust for the Tribe or certain allottees near 
Wikieup, Arizona in the Bill Williams River watershed. The 
Tribe also owns lands and water rights in the Wikieup area. 
Freeport operates a copper and molybdenum mine in the region 
and uses water from the Wikieup area in support of its opera-
tions. Under the settlement, the Tribe and the United States, as 
trustee for the Tribe, its members, and the allottees, agreed not 
to object to Freeport’s water rights and uses in the Bill Wil-
liams River watershed for its mining operations. In return, 
Freeport agreed not to object to certain water rights and uses 
asserted by the Hualapai Tribe and the United States, to limit 
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expansion of certain water uses, to contribute $1 million to the 
Tribe for use in a study of water project alternatives, and to 
provide a contribution to an economic development fund for 
the Tribe. 

The Hualapai Settlement Act and related agreements place 
certain limits on the Hualapai Tribe’s use of the funds contrib-
uted to the economic development fund. The funds may only 
be used by the Tribe to facilitate settlement of its claims for 
rights to Colorado River water. Specifically, the Tribe may 
only use the funds to acquire Colorado River water rights or to 
otherwise facilitate the use of water on the main Hualapai Tribe 
reservation. Id. § 5(d)(1). In addition, the Hualapai Tribe may 
only use the Colorado River water rights it acquires off the 
main Hualapai Tribe reservation for irrigation of acquired ap-
purtenant land or for underground water storage purposes in 
accordance with federal and state law. Id. § 5(d)(2). 

In addition to the settlement of claims between the Huala-
pai Tribe and Freeport, the Hualapai Settlement Act and the 
agreements it approves provide for other important benefits for 
the Bill Williams River watershed. For example, the settlement 
provides for a partial settlement of water rights claims between 
Freeport and other parties to the settlement. Id. § 6. In addition, 
the settlement facilitates a donation of the Planet Ranch to the 
Arizona Game and Fish Department and a lease of that proper-
ty and certain water rights to the U.S. Bureau of Reclamation 
(Reclamation) for a 50-year period for the purposes of advanc-
ing the Lower Colorado River Multi-Species Conservation 
Program (LCR MSCP). Planet Ranch is a historic farming 
property with certificated water rights located along the Bill 
Williams River directly upstream of the Bill Williams River 
National Wildlife Refuge. 

Similar to the WMAT Settlement Act, the Hualapai Set-
tlement Act requires the Secretary of the Interior to publish in 
the Federal Register a statement of findings that certain condi-
tions have been satisfied before the settlement will become 
final and enforceable. Id. § 9. The deadline for the Secretary to 
publish this statement of findings is December 15, 2015, unless 
the Tribe, the Secretary, and Freeport agree to extend that dead-
line after providing reasonable notice to the State of Arizona. If 
the Secretary fails to meet the deadline to publish the statement 
of findings, the Hualapai Settlement Act provides that it is re-
pealed effective the later of December 31, 2015, or 14 days 
after the extended date agreed to by the Tribe, the Secretary, 
and Freeport. Id. 

Overall, the Hualapai Settlement Act is a great example of 
tribal, federal, state, and private interests coming together to 
achieve multiple goals in a single settlement. By working with 
Freeport to resolve water security concerns for its mining oper-
ations, tribal, federal, and state negotiators were able to secure 
important non-federal monetary contributions to resolve the 
Hualapai Tribe’s water rights claims in the Bill Williams River 
watershed and provide a stepping stone towards a final resolu-
tion of the Tribe’s claims to water rights for Colorado River 
water. In addition, federal and state negotiators were able to 
secure rights to an important environmental property that will 
help advance LCR MSCP goals and avoid interruption to water 
storage and delivery operations on the Colorado River. 

 
 
 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
NINTH CIRCUIT AGAIN UPHOLDS ENDANGERED SPECIES ACT 
WATER PROJECT RESTRICTIONS 

In San Luis & Delta-Mendota Water Authority v. Locke, 
Nos. 12-15144 et al., 2014 WL 7240003 (9th Cir. Dec. 22, 
2014), the U.S. Court of Appeals for the Ninth Circuit upheld a 
2009 Biological Opinion (BiOp) by the National Marine Fish-
eries Service (Service) for the protection of salmon in the Sac-
ramento-San Joaquin Delta (Delta). The effect of the 
unanimous decision is to keep in place limits on pumping from 
the Delta by the State Water Project (SWP) and the federal 
Central Valley Project (CVP). 

The district court had invalidated the BiOp after receiving 
a large number of extra-record declarations. See id. at *8. The 
appellate court held the district court did not give the Service 
the substantial deference it was due, and upheld the BiOp in its 
entirety as not being arbitrary and capricious. The court held 
that in substituting the analysis in the extra-record declarations 
for the declarations in the administrative record, the district 
court went beyond the exceptions for admission of additional 
evidence in Lands Council v. Powell, 395 F.3d 1019 (9th Cir. 
2004). San Luis, 2014 WL 7240003, at *10. The court found 
that the Service “used the best scientific data available, even if 
that science was not always perfect.” Id. at *13. 

This was the second case in 2014 in which the Ninth Cir-
cuit upheld a BiOp involving the Delta. Protections for the del-
ta smelt were the subject of San Luis & Delta-Mendota Water 
Authority v. Jewell, 747 F.3d 581 (9th Cir. 2014), cert. denied. 
See Vol. XLVII, No. 2 (2014) of this Newsletter. The trial court 
opinion in that case also included extensive extra-record evi-
dence. 

Large areas of California are served by the CVP and the 
SWP, and water districts serving those areas (such as the 
Westlands Water District and the Metropolitan Water District 
of Southern California), as well as the State, opposed the BiOp 
and participated in the litigation. Environmental groups sup-
ported the BiOp and participated on the side of the federal gov-
ernment. 
 
CALIFORNIA VOTERS PASS $7.5 BILLION WATER BOND ACT 

On November 4, 2014, a $7.5 billion water bond act was 
approved by the voters of California. See Water Quality, Sup-
ply, and Infrastructure Improvement Act of 2014, Cal. Water 
Code §§ 79700–79798. The bond funds are hoped to leverage 
additional local and regional funds for substantially greater 
investment in water projects and programs. See Ass’n of Cal. 
Water Agencies, “Facts about Proposition 1” (Nov. 2014). 

Strongly supported by Governor Edmund G. Brown, Jr., 
the largest single component of the bond—$2.7 billion—is for 
water storage projects connected to the Bay-Delta watershed. 
Although specific projects are not designated, it is expected 
that two surface storage projects will be proposed, as well as 
groundwater storage projects. The next largest category is 
$1.89 billion for habitat and watershed programs, including 
state flood management, which is earmarked for $395 million 
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of this amount. Groundwater protection and cleanup programs 
are eligible for $900 million funding, including funds to 
develop “groundwater sustainability plans” under the new 
groundwater law enacted by the legislature in 2014. See Vol. 
XLVII, No. 3 (2014) of this Newsletter. Additionally, $810 
million is designated for water conservation, stormwater 
capture, and other programs that increase local and regional 
water supplies. This includes $510 million allocated to specific 
regions of the state. Water recycling and salt removal projects 
are eligible to receive $725 million. Safe drinking water and 
clean water programs, particularly for disadvantaged 
communities, are eligible for $520 million in funding. 

 

COLORADO 
(William A. Paddock, Reporter) 

 
 
APPLICATION OF ISSUE PRECLUSION TO A SUCCESSIVE 
CHANGE OF A WATER RIGHT 

Wolfe v. Sedalia Water & Sanitation District, 2015 CO 8, 
involves a successive change of use of a portion of the Stephen 
Sump No. 1/Ball Ditch water right (Water Right). The Ball 
Ditch water right was originally decreed for 3 cubic feet per 
second (cfs) from West Plum Creek for irrigation use, with a 
priority date of April 19, 1872. In 1976 the Stephen Sump No. 
1 was decreed “as an alternate point of diversion for 0.4286 cfs 
of the 3 cfs Ball Ditch water right.” Id. ¶ 4. Thereafter, Owens 
Brothers Concrete Company (Owens Concrete) acquired 27.1% 
of the Water Right and filed an application in Case No. 
83CW364 to change the use of the Water Right from irrigation 
use to use in an augmentation plan to replace out-of-priority 
stream depletions from a tributary well intended to supply a 
concrete plant. Id. ¶ 5. 

A 1986 decree in Case No. 83CW364 (1986 Decree) quan-
tified the historical beneficial consumptive use for the Water 
Right as 13 acre-feet annually based on the historical irrigation 
of 8.1 acres. That decree also approved a change in use of the 
Water Right to allow it to be used in Owens Concrete’s aug-
mentation plan. Id. The state and division engineers (collective-
ly, Engineers) were parties to this case and consented to the 
entry of a stipulated decree. No party appealed and the stipulat-
ed decree became a final judgment. Thereafter, Owens Con-
crete did not use the changed Water Right for augmentation 
purposes because a pump test showed that the well, the out-of-
priority depletions from which were to be augmented with the 
13 acre-feet, would not produce sufficient groundwater for 
Owens Concrete’s needs. As a consequence, Owens Concrete 
left its 13 acre-feet of historical consumptive use in the stream 
for 24 years and never claimed credit for it under its augmenta-
tion plan. Id. ¶ 6. 

To supplement its water supply, in 2008 the Sedalia Water 
and Sanitation District (Sedalia) purchased the Water Right. In 
2010 Sedalia filed an application to change the Water Right for 
use under its augmentation plan. Id. ¶ 7. The Engineers filed a 
statement of opposition to Sedalia’s application. Sedalia and 
the Engineers settled all issues in Sedalia’s application except 
one: whether the water court should re-quantify the annual his-
torical consumptive use of 13 acre-feet of water quantified in 
the 1986 Decree. Id. ¶ 8. The parties filed cross-motions for 

summary judgment. Sedalia argued that the doctrine of issue 
preclusion barred reexamination of the historical consumptive 
use of the Water Right. The Engineers asserted that the amount 
of historical consumptive use of a water right determined in a 
change decree must be re-quantified each time another change 
is sought and, therefore, the Water Right must be re-quantified 
(and reduced) in determining the historical consumptive use of 
the Water Right to take into account the 24 years of nonuse 
after the 1986 Decree. See id. ¶ 30. 

The water court ruled that the Engineers could not re-
litigate the historical consumptive use of the Water Right as 
determined in the 1986 Decree, and that the quantity of histori-
cal consumptive use remained available for use in Sedalia’s 
augmentation plan. Id. ¶ 29. The water court reasoned that to 
hold otherwise would be a de facto finding of abandonment of 
part of the Water Right without affording Sedalia an opportuni-
ty to rebut the presumption of abandonment that arises from a 
lengthy period of nonuse. Id. Conversely, the water court held 
that the Engineers could raise the issue of abandonment at trial. 
The Engineers advised the water court that they would not as-
sert that Sedalia had abandoned its interest in the Water Right. 
In response, Sedalia filed a motion for entry of its proposed 
decree, and after denying the Engineers’ motion for reconsider-
ation, the water court entered the proposed decree. Id. ¶ 9. The 
appeal followed. 

The Colorado Supreme Court began its analysis with a dis-
cussion of the elements of claim preclusion and issue preclu-
sion and the importance of those doctrines as “a cornerstone of 
stability and reliability of Colorado water rights.” Id. ¶ 14. It 
recited the familiar law that issue preclusion bars the same par-
ties or those in privity with a party from re-litigating an issue 
on which a court has previously entered a final decision. Id. 
¶ 16. It described the four criteria that must be met for issue 
preclusion to apply as: 

(1) the issue is identical to an issue actually litigated 
and necessarily adjudicated in the prior action; (2) the 
party against whom estoppel is sought was either a 
party to the prior action or in privity with a previous 
party; (3) a final judgment was entered on the merits 
in the prior proceeding; and (4) the party against 
whom estoppel is sought had a full and fair opportuni-
ty to litigate the issues in the prior proceeding. 

Id. 
The court then discussed the function of and standards for 

quantification of historical consumptive use in change proceed-
ings and observed that “[d]ue to the ‘unique nature of water 
law, the litigation . . . raises complex problems [in the applica-
tion] of claim and issue preclusion.’” Id. ¶ 23 (quoting Farmers 
High Line Canal & Reservoir Co. v. City of Golden, 975 P.2d 
189, 198 (Colo. 1999)). It stated that because of these complex 
problems, “a water court must tailor the traditional analytical 
framework employed to determine whether a previous action 
operates as a bar to a current claim . . . .” Id. By way of expla-
nation, the court stated that “[t]ension exists between the man-
date requiring courts to give preclusive effect to purportedly 
final decrees entered in previous actions and the need to leave 
the courthouse door open to petitioners who allege new injury 
as a result of another’s enlarged use.” Id. (quoting Farmers 
High Line, 975 P.2d at 198). In Farmers High Line, the court 
held that while claim preclusion would bar a challenge to the 
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original decree, it “would not bar a water court ‘from consider-
ing new claims of injury based on allegations of changed cir-
cumstances.’” Id. (emphasis added) (quoting Farmers High 
Line, 975 P.2d at 203). 

The court, after describing the general framework and pur-
pose of augmentation plans, then turned to the water court’s 
ruling that issue preclusion prevented the Engineers from seek-
ing a re-quantification of the Water Right in Sedalia’s augmen-
tation plan. The court agreed that the rules of issue preclusion 
were relevant to the historical consumptive use quantification 
of the Water Right in the 1986 Decree, and that the Engineers 
could not re-litigate that quantification in this case. Id. ¶ 29. 
However, the court held that issue preclusion did not bar an 
inquiry into whether the post-decree nonuse of the Water Right 
that occurred after entry of the 1986 Decree was unjustified and 
warranted re-quantification of the historical consumptive use. 
Id. The court explained that the requirements of issue pre-
clusion were not met because the issue of post-decree nonuse 
was not identical to an issue actually considered in the original 
change case, could not have been litigated in 1986, and there-
fore could not be precluded in the current proceeding. Id. Ra-
ther, it held that post-decree changes in circumstances, such as 
an extended period of “unjustified nonuse,” allow the water 
court to inquire whether the period used to quantify the histori-
cal use of the underlying water right should be reconsidered. 

The court’s rationale appears to be largely based on its de-
cision in Williams v. Midway Ranches Property Owners Ass’n, 
938 P.2d 515 (Colo. 1997). Midway Ranches involved a change 
in shares of a mutual ditch company. In that case a change of 
previously unchanged shares was challenged on the grounds 
that it would constitute an enlarged use of water. There the 
court applied the doctrine of claim preclusion to prevent re-
litigation of the prior determination of the per share historical 
consumptive use for the water rights of the ditch company. In 
Midway Ranches the court explained that claim preclusion did 
not bar the water court from addressing circumstances that may 
have changed subsequent to the previous adjudication. Id. at 
525. This “changed circumstances” exception to claim preclu-
sion was applied to the question of issue preclusion in this case. 
See Sedalia, 2015 CO 8, ¶ 34. The result is that the water court 
is now required to determine whether the prolonged nonuse by 
Owens Concrete was a changed circumstance that could require 
re-quantification of the historical consumptive use. The court 
explained that it “reach[ed] this conclusion because the record 
contain[ed] no factual findings or rulings on the issue of 
whether Owens Concrete’s alleged nonuse of the water right 
was justified.” Id. 

Finally, the court pointed out that Colorado law (1) 
excuses periods of nonuse for certain reasons; and (2) does not 
rigidly require that for every year a water right owner does not 
use a water right, the nonuse must be counted against its 
historical consumptive use. Id. ¶¶ 38, 39. Rather, it stated that 
the water court has discretion to select a representative period 
of time of exercise of the water right when calculating the 
amount of historical consumptive use available in a change of 
water rights. Id. ¶ 39. 

The court’s decision is problematic for practitioners, and 
probably a source of joy for law school professors, who will 
undoubtedly use it to torment and perplex law students. It is 
problematic for practitioners because it does not provide an 

analytic framework or standards for applying the changed cir-
cumstances exception to the doctrine of issue preclusion. The 
changed circumstances exception in Farmers Highline ad-
dressed an allegation of post-decree enlarged use of a changed 
water right that was causing injury to other water rights. The 
changed circumstances in Midway Ranches allows a party to 
assert that application of the historical consumptive use deter-
mined in a prior change of shares in a mutual ditch company 
would result in injury in a new change proceeding involving 
shares not previously changed. In both of these cases the 
changed circumstances inquiry was directed to preventing inju-
ry to water rights. Here, however, the court stated that junior 
water rights have no right to continue to enjoy the “gratuity” 
they received from Owens Concrete’s nonuse of the Water 
Right; in other words, they would not be injured by the exercise 
of the Water Right for its decreed use. Id. ¶ 34. Thus, if unjus-
tified nonuse is a changed circumstance that justifies re-
quantification of the historical consumptive use of a water 
right (presumably reducing the historical consumptive use), 
then the basis for such a reduction would appear to be aban-
donment, not injury. Readers will have to stay tuned because 
this will certainly be an issue that the court will have to address 
in the future. 

Editor’s Note: The reporter’s firm filed an amicus brief in 
the Sedalia case. 
 
DETERMINATION OF THE LAWFUL HISTORICAL USE OF A 
WATER RIGHT 

The Widefield Water and Sanitation District and the City 
of Fountain (collectively, Widefield) are located in El Paso 
County, Colorado, just south of Colorado Springs, Colorado. 
The appeal in Widefield Water & Sanitation District v. Witte, 
2014 CO 81, 340 P.3d 1118, involves an application to change 
senior surface water rights historically used on the H20 Ranch 
to Widefield. In particular, Widefield sought to change portions 
of the water rights decreed to the Bell Ditches Nos. 1, 2, and 3 
(Bell Ditches), which were originally adjudicated in 1896 by 
the decree of the Fremont County District Court (1896 Decree). 
That decree specifically described the lands that the Bell Ditch-
es were appropriated to irrigate, 350 acres of which were locat-
ed on the H20 Ranch. In 1977 these same water rights were 
changed for use in a plan for augmentation to supply water to a 
planned ski resort (1977 Decree). The 1977 Decree condition-
ally approved the change of water rights, but required that spe-
cific conditions be satisfied before the decree would become 
effective. The 1977 Decree determined that the Bell Ditches 
had historically irrigated 462 acres on the H20 Ranch, some 
112 acres more than the acreage identified in the 1896 Decree. 
Id. ¶ 4. 

The proposed ski resort never came to fruition, and as a 
consequence the developer sold its interest in the H20 Ranch 
and the Bell Ditches. In 1995 Mountain Cliffe, the then owner 
of the H20 Ranch and the Bell Ditches, filed a new change of 
water rights application in which it sought “to return the [Bell 
Ditches] to irrigation use on ‘the lands they were historically 
used to irrigate’ prior to the 1977 Decree.” Id. ¶ 5. In 1996 the 
water court granted Mountain Cliffe’s application, vacating the 
1977 Decree after finding that it had not become effective be-
cause a number of the requirements in it had not been satisfied 
(1996 Decree). Id. The 1996 Decree also stated that the water 
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rights for the Bell Ditches were changed so that they may be 
used only for purposes of irrigation on the lands upon which 
water diverted in their exercise was historically used prior to 
the entry of the 1977 Decree. Id. 

Widefield acquired the Bell Ditches in 2007, and in 2008 
filed the change of water application that was the subject of this 
appeal. Widefield conducted an analysis of the historical con-
sumptive use (HCU) of the water rights in order to quantify the 
amount of water that it could change without causing injury to 
other water rights. Widefield quantified the HCU from irriga-
tion of the 462 acres on the H20 Ranch that were found to be 
irrigated by the 1977 Decree, rather than the 350 acres that 
were identified in the 1896 Decree. The state and division en-
gineers (collectively, Engineers) filed a motion for determina-
tion of law, asserting that Widefield’s HCU analysis must be 
based on the 350 acres identified in the 1896 Decree, rather 
than the 462 acres claimed by Widefield. Id. ¶ 6. The water 
court agreed with the Engineers, ruling that the 1996 Decree 
intended to vacate the 1977 Decree and restore the Bell Ditches 
to their use as originally decreed. The water court also ruled 
that the 1996 Decree made no new HCU findings, and there-
fore implicitly limited the water rights to their original decreed 
uses. Accordingly, the water court determined that Widefield’s 
HCU analysis must be based on the lands decreed to be irrigat-
ed by each of the Bell Ditches by the 1896 Decree. Id. ¶ 7. The 
water court certified the ruling as final judgment for purposes 
of appeal. 

On appeal, Widefield first argued that principles of issue 
preclusion barred the water court from reexamining determina-
tions made in the 1977 Decree and the 1996 Decree regarding 
the acreage irrigated, and resulting HCU, of the changed water 
rights. Id. ¶ 10. As in Wolfe v. Sedalia, above, the Colorado 
Supreme Court rejected the claim preclusion argument, reason-
ing that (1) the 1977 Decree never went into effect because its 
owner failed to satisfy the requirements or conditions precedent 
to its effectiveness; and (2) the purpose of the 1996 Decree was 
simply to vacate the 1977 Decree and confirm Mountain 
Cliffe’s ownership of the water rights. Id. ¶¶ 12–14. The court 
explained that issue preclusion only applies where “the issue 
sought to be precluded is identical to an issue actually and nec-
essarily determined in a prior proceeding.” Id. ¶ 11 (quoting 
Burlington Ditch Reservoir & Land Co. v. Metro Wastewater 
Reclamation Dist., 256 P.3d 645, 668 (Colo. 2011) (en banc)). 
The court held that the issue of the HCU of the water rights 
was not actually and necessarily determined in any prior pro-
ceeding, because the 1977 Decree never took effect, and there-
fore issue preclusion could not apply. Id. ¶ 12. 

The court then turned to the question of whether Wide-
field’s change of water rights should be based upon the 462 
acres found to be actually irrigated in 1977 or the 350 acres 
described in the original 1896 adjudication of the water rights. 
The court restated the familiar law that “[t]he amount of water 
available for use under the changed right . . . is subject to a 
calculation of historical beneficial consumptive use lawfully 
made under the decreed prior appropriation.” Id. ¶ 20 (quoting 
Burlington Ditch, 256 P.3d at 662). Under this principle, the 
HCU analysis of a decreed right may only consider water ap-
plied to acreage authorized by the relevant decree, which, in 
turn, is the water lawfully used on the land for which the ap-
propriation was made. Id. ¶ 21. Thus, the court held that Wide-

field’s change of water rights could only be based upon the 
HCU of the Bell Ditches resulting from irrigation of the acre-
age described in the 1896 Decree. Id. ¶ 27. 

Editor’s Note: The reporter’s firm filed an amicus brief in 
the Widefield case. 
 
GRAYWATER—COMING SOON FROM A BATHTUB NEAR YOU 
(AN UPDATE ON GRAYWATER REUSE) 

In 2013 the Colorado General Assembly enacted legis-
lation authorizing the use of “graywater” and authorized Colo-
rado’s Water Quality Control Commission (Commission) to 
enact regulations to govern the use of graywater. See H.B. 
13-1044, 2103 Colo. Legis. Serv. ch. 228. The Act defined 
graywater as: 

that portion of wastewater that, before being treated 
or combined with other wastewater, is collected from 
fixtures within residential, commercial, or industrial 
buildings or institutional facilities for the purpose of 
being put to beneficial uses authorized by the commis-
sion in accordance with section 25-8-205(1)(g). 
Sources of graywater may include discharges from 
bathroom and laundry room sinks, bathtubs, showers, 
laundry machines, and other sources authorized by 
rule. 

Colo. Rev. Stat. § 25-8-103(8.3). The Act authorized the 
Commission to promulgate control regulations “[t]o describe 
requirements, prohibitions, and standards for the use of gray-
water for nondrinking purposes, to encourage the use of gray-
water, and to protect public health and water quality.” Id. 
§ 25-8-205(1)(g)(I). It limited the place of use of such systems 
to cities and counties that had adopted a resolution or ordinance 
allowing the use of graywater, and provided the government 
adopting the resolution or ordinance had exclusive authority for 
its enforcement. Id. § 25-8-205(1)(g)(II). It further limited the 
use of graywater “in accordance with the terms and conditions 
of the decrees, contracts, and well permits applicable to the use 
of the source water rights or source of water and any return 
flows therefrom,” and specified that “no use of graywater shall 
be allowed that would not be allowed under such decrees, con-
tracts, or permits if the graywater ordinance or resolution did 
not exist.” Id. § 25-8-205(1)(g)(III). 

The legislation also amended various well permit statutes 
to allow groundwater diverted by the wells to be used 
in graywater systems. See id. §§ 37-90-105, -90-107, -90-137,  
-92-602(1.5). It also amended the Water Rights Determination 
and Administration Act of 1969 to provide that water users 
supplied by a municipal provider may use graywater and install 
graywater treatment works if the use of graywater is limited 
to the confines of the operation that generates the graywater, 
is used for purposes that are permissible under the 
municipality’s or water district’s water rights, and is used in 
compliance with any control regulation adopted by the 
Commission. Id. § 37-92-102(7). 

The primary difficulty with graywater use in Colorado is 
that it constitutes a reuse of water that will typically reduce the 
quantity of water that returns to the stream system for use by 
others. A water right permits one use of water diverted and thus 
reuse of graywater appears to conflict with one of the principal 
tenets of Colorado water law that after a user has made its 
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decreed beneficial use of the water, the user must allow the 
unconsumed portion to return to the stream system. See, e.g., 
Water Supply & Storage Co. v. Curtis, 733 P.2d 680 (Colo. 
1987); Pulaski Irrigating Ditch Co. v. City of Trinidad, 203 P. 
681 (Colo. 1922). In Water Supply & Storage, the court held 
that as to tributary waters, an appropriator had no right to 
recapture and reuse the water after its first use unless it had 
expressly appropriated the right to do so when the water 
right was initiated. (The court in that case made clear the same 
rule did not apply to transmountain or imported water, 
which the importer has the right to recapture and reuse.) 
The majority of the tributary water rights in Colorado, 
however, do not carry any right to recapture and reuse the 
return flows. Thus, on its face the graywater statute would 
apply to a very limited category of water rights. See Colo. Rev. 
Stat. § 25-8-205(1)(g)(III). 

That is not quite how the State Engineer appears to view 
the situation. See Div. of Water Res., Colo. Dep’t of Nat. Res., 
“Administrative Position for Graywater Reuse” (Sept. 7, 2011). 
With respect to water users supplied by municipal water sup-
pliers, the State Engineer’s position is that 

the Division of Water Resources does not regulate the 
reuse of gray water within the municipal system. If 
water is reused or re-circulated as a part of residential, 
commercial, or industrial operations, and that reuse or 
recirculation takes place within the confines of that 
operation, that is, there is no reuse of water that leaves 
the site, there is no water rights conflict. This is based 
on the assumption that the water right allows Munici-
pal uses, or Residential, Commercial, and Industrial 
uses, and due to the fact that, if certain reuse or recir-
culation systems are used in a residential, commercial, 
or industrial operation, they are by definition Residen-
tial, Commercial, or Industrial uses.  

Id. at 2 (emphasis added). While this may savor of reasoning in 
a circle, in the State Engineer’s view if you are a residential, 
commercial, or industrial customer of a municipal water sup-
plier, and are resourceful enough to recapture and fully con-
sume all of the graywater on your property, that is a lawful use 
of the water for such purposes, even though the municipality 
may have no right to recapture and reuse such water. 

This rationale seems to be limited to graywater, because 
later in his position paper the State Engineer states: 

Gray water can be distinguished from warm-up 
water, or wasted potable water allowed to run down 
the drain before it reaches a desired temperature. 
Warm up water is not considered to be the same as 
gray water and instead should be regarded the same as 
first use water, subject to its restrictions. Warm-up 
water that has not been used for bathing or dishwash-
ing is generally free from bacteria and other pathogens 
if it is captured before it reaches the drain. Amounts of 
wasted warm-up water can be significant in homes 
where water heaters are located a considerable dis-
tance from showers or tubs and where no recirculation 
system is installed. Catching this water in a bucket and 
using it to water plants can contribute to home water 
conservation savings. 

Id. at 3. From this, the position of the State Engineer seems to 
be that if you have used the water once (that is, have added 
bacteria or pathogens) you may reuse it as graywater, but if you 
did not use it before you captured it you are limited to the tradi-
tional standard of only one use, except perhaps if you capture it 
in a bucket to water plants. 

It is true, meanwhile, that Colorado law is not utterly clear 
on the question of recapture and reuse of water as demonstrated 
by the law of “wastewater.” Under Colorado law, wastewater is 
typically thought of as water that runs off the lower end of an 
irrigated field. While a down-gradient user can appropriate and 
use the wastewater, he cannot compel the up-gradient irrigator 
to continue providing it. See, e.g., City of Boulder v. Boulder & 
Left Hand Ditch Co., 557 P.2d 1182 (Colo. 1977). Instead, so 
long as he was acting in good faith, the up-gradient water user 
could construct facilities on his property to recapture and reuse 
that water or change the place where it flows off the property, 
all without regard to the down-gradient user. The same rule has 
been applied to the change in location of discharge of treated 
municipal effluent. See Metro Denver Sewage Disposal Dist. 
No. 1 v. Farmers Reservoir & Irrigation Co., 499 P.2d 1190 
(Colo. 1972). Thus, the State Engineer’s view that a municipal 
water user may recapture and reuse graywater on his own prop-
erty may be predicated on his understanding of the law of 
wastewater, but does not much help explain his view on 
“warm-up water.” 

All of this is now coming to the fore as the Commission 
has formed a stakeholder group to try to come up with a control 
regulation for graywater reuse. See Colo. Dep’t of Pub. Health 
& Env’t, “Graywater,”  https://www.colorado.gov/pacific/cdphe/ 
wq-graywater. Under the draft control regulation the indoor use 
of graywater is largely limited to flushing of toilets and the 
outdoor use of graywater appears largely limited to subsurface 
irrigation. And while Colo. Rev. Stat. § 25-8-205(1)(g)(III) 
requires that the graywater use be in compliance with the 
underlying water rights decrees, there does not seem to have 
been any study of whether the increased consumption of water 
within a graywater system results in a corresponding reduction 
in demand for water by the underlying water rights, or whether 
it simply allows those water rights to serve more customers and 
consume more water to the detriment of other water right 
owners. 

One of your reporter’s early mentors described the practice 
of water law as an exercise in pie-cutting. There is only one 
pie, and no matter how you slice it, the pie never gets any 
bigger; the slices just get rearranged. The pie in Colorado does 
not get bigger, because total consumption in the state is largely 
constrained by its obligations to downstream states under 
interstate compacts and equitable apportionment decrees. Thus, 
graywater reuse in Colorado is just another exercise in 
rearranging the slices of the pie, and we do not know who will 
end up getting a smaller slice. 
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GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

 
 
MICHIGAN COURT OF APPEALS AFFIRMS GROUNDWATER 
DISCHARGE PERMIT FOR MINING OPERATION 

In National Wildlife Federation v. Department of Envi-
ronmental Quality, 856 N.W.2d 394 (Mich. Ct. App. 2014), 
the Michigan Court of Appeals affirmed a lower court ruling 
that the grant of a groundwater discharge permit to a mining 
company by the Michigan Department of Environmental Quali-
ty (MDEQ) was proper where the company’s activities did not 
involve “discharges” or were exempt under state administrative 
rules. 

In February 2006 Kennecott Eagle Minerals Company 
(Kennecott) “submitted applications to the [MDEQ] for a non-
ferrous metallic mineral mining permit and a groundwater dis-
charge permit.” Id. at 396. The MDEQ issued both permits to 
Kennecott in December 2007. The National Wildlife Federa-
tion (NWF) requested administrative hearings on both permits. 
NWF argued that the mine was in danger of collapse and that 
the mine’s activities would result in “excessive acid rock drain-
age, either of which would result in serious damage to the ar-
ea’s environment and natural resources, including the Salmon 
Trout River.” Id. at 397 (footnote omitted). The permits were 
affirmed at the administrative level, and NWF appealed to the 
circuit court. The circuit court also affirmed the permits, and 
NWF then appealed to the court of appeals. Id. 

Kennecott’s permit to discharge, under part 31 of the 
Michigan Natural Resources and Environmental Protection 
Act (Part 31), Mich. Comp. Laws §§ 324.3101–.3134, covers 
“storm water coming into contact with potentially polluting 
materials at the surface of the mine site, drainage water collect-
ed from the development rock storage area, and water pumped 
out of the mine to enable mining operations.” NWF, 856 
N.W.2d at 400–01. NWF asserted that “the Part 31 permitting 
process should have also covered Kennecott’s plans to recircu-
late utility water within the mine, to backfill the mine cavity in 
time by returning development rock to it, and to reflood the 
mine upon the completion of operations.” Id. at 401 (footnote 
omitted). 

The court adopted the opinion of the administrative law 
judge (ALJ) regarding Kennecott’s alleged unpermitted dis-
charges. Id. at 404. The ALJ had determined that the disputed 
mining activities were not discharges, or were exempt from 
permitting for other reasons: 

Concerning utility water, Mich. Admin. Code, R. 
323.2201(i) defines “discharge” as “any direct or indi-
rect discharge . . . into the groundwater or on the 
ground” of waste, waste effluent, wastewater, pollu-
tant, cooling water, or a combination of those 
things. . . . “[D]ischarge” means “a flowing or issuing 
out.” . . . [Since Kennecott’s] “utility water is cycled 
through the mining operation in closed-loop fashion,” 
and since “[t]here is no discharge of utility water,” 
there is no need for a discharge permit. 

Id. at 403 (internal quotation marks omitted) (third alteration in 
original). 

The court further held that the processes of backfilling and 
reflooding the mine were exempt from the permit pursuant to 
Michigan’s administrative rules where Kennecott’s activities 
either were authorized under a different permitting program, 
were “inert” as defined by the administrative rules, or were not 
“injurious,” as determined by MDEQ. Id. (citing Mich. Admin. 
Code r. 323.2210(w), (x), (y)). 
 

IDAHO 
(Linda B. Jones, Reporter) 

 
 
IDAHO IS MOVING TOWARD NPDES PRIMACY 

Vol. XLVII, No. 3 (2014) of this Newsletter reported on 
the completion of the Snake River Basin Adjudication in Idaho. 
Completing that process, which took 27 years, was a major 
milestone in Idaho water law. This report focuses on another 
lengthy process concerning Idaho’s waters—Idaho’s quest for 
primacy over the National Pollutant Discharge Elimination 
System (NPDES) program under section 402 of the Clean Wa-
ter Act (CWA), 33 U.S.C. § 1342. The question of whether the 
State should apply for primacy has been a topic of discussion 
and study for well over 15 years. The 2014 Idaho legislature 
finally put wheels on this train, and now we can see a light, 
albeit distant, at the end of the tunnel.  

Idaho is one of only four states that have not assumed pri-
macy for the NPDES program. The NPDES program is the 
wastewater discharge permitting program added to the CWA in 
1972, with the goal of eliminating the discharge of pollutants 
into surface water. Under the program, all “point sources” dis-
charging “pollutants” into “waters of the United States” are 
required to obtain permits that limit what can be discharged, 
ensuring that the discharge does not harm water quality or pub-
lic health. Id. While the general parameters of the NPDES pro-
gram sound logical, the details of what is a point source, a 
pollutant, and a water of the United States quickly become 
complex. Point sources generally include discrete conveyances 
such as pipes, ditches, channels, and tunnels, but also include 
vessels and other floating craft, and concentrated animal feed-
ing operations. The term “pollutant” is defined broadly and 
includes any type of industrial, municipal, and agricultural 
waste, even heat and turbidity (particles in water). The term 
“waters of the United States” is interpreted broadly to include 
nearly all surface waters, with the scope of its reach having 
been litigated as long as the NPDES program has been in exist-
ence. The U.S. Environmental Protection Agency (EPA), Re-
gion 10 administers this program and issues NPDES permits in 
Idaho, with the Idaho Department of Environmental Quality 
(IDEQ) being responsible for certifying that all permits meet 
Idaho’s water quality standards and for performing inspections 
of permitted facilities. Stakeholders in Idaho have been con-
templating assuming primacy since at least the 1990s. Now, 
after years of studying and evaluating the pros and cons, Idaho 
is moving forward. 
The History—Study, Analyses, and Reporting 

In June 2000, IDEQ formalized dialog that had been ongo-
ing for some time about whether the State should seek primacy 
for the NPDES permit program by appointing a steering com-
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mittee to evaluate the issue with interested parties. The steering 
committee evaluation was the second phase (following the ini-
tial background studies) in a phased process, with subsequent 
phases identified to develop the capacity of IDEQ to run the 
program, outline funding strategies, draft rules, and prepare 
final authorizing legislation. In its decision analysis report from 
2001, the steering committee focused on the scope, estimated 
cost and requirements, as well as the advantages, disad-
vantages, and uncertainties of assuming the program, and rec-
ommended that IDEQ proceed to Phase 3, interaction with the 
state legislature to secure resources to continue the process. See 
IDEQ, “Decision Analysis Report 1—National Pollutant Dis-
charge Elimination System Program Review,” at 2 (Jan. 2001). 
In 2002, IDEQ issued its second decision analysis report, 
which dug deeper into the costs, benefits, and fee structure 
for the program. See IDEQ, “Decision Analysis Report 2—
National Pollutant Discharge Elimination System Program Re-
view” (Nov. 2002). 

In 2005, House Bill 176 (codified at Idaho Code Ann. 
§§ 39-175A to -175C), formally authorized IDEQ to develop 
information and to evaluate the costs and benefits to the State 
of assuming primacy for the program. Following this authoriza-
tion, the steering committee issued a decision analysis report 
that revised and updated the State’s list of NPDES permittees, 
the estimated costs of the program, funding options, and the 
schedule for program implementation. See IDEQ, “Decision 
Analysis Report 3—National Pollutant Discharge Elimination 
System Program Review” (Dec. 2005). IDEQ continued to 
develop information and ponder the question for another seven 
years. While the proposal was largely supported by all stake-
holders and state leaders, costs and funding were critical and 
the economy was sagging during that period, and the process 
was all but tabled. Eventually, the State’s quest for primacy 
picked up steam again. In September 2012 IDEQ made a pitch 
to Idaho’s Natural Resources Interim Committee, outlining and 
updating the earlier studies and findings, the status, and the 
remaining steps, costs, and timing to achieve primacy. Funding 
to continue the process was presented as the critical step. 
Authorization to Move Toward Primacy—and Miles to Go 

Finally, in 2014, the Idaho legislature passed House Bill 
406 (amending Idaho Code Ann. §§ 39-108, -117, -175A, 
175C), which revised the Idaho Code to, among other things, 
direct IDEQ to seek authorization from EPA for a state-
operated NPDES permitting program. See Idaho Code Ann. 
§ 39-175C(1). With this, and some initial funding, the legis-
lature directed IDEQ to submit an application to EPA by 
September 1, 2016. Id. 

To meet this mandate, IDEQ is required to (1) develop a 
funding strategy (which IDEQ sees as a combination of state 
general funds, federal funds, and user fees to fund the estimated 
annual cost of $2.7 million); (2) demonstrate the capability of 
delivering the NPDES program (which will include hiring and 
training the anticipated 26 staff positions needed to run the 
program); (3) develop rules for the Idaho Pollutant Discharge 
Elimination System (IPDES) program (which must, in Idaho, 
be no more stringent than EPA’s rules and, to be approved for 
primacy, no less stringent than EPA’s rules); (4) prepare guid-
ance documents; (5) revise state statutes as needed to provide 
ample authority for permits, a hearing process, inspections, and 
enforcement; and (6) negotiate a memorandum of agreement 

with EPA. See IDEQ, “Idaho Pollutant Discharge Elimination 
System Program Development,” http://deq.idaho.gov/permitting/ 
water-quality-permitting/npdes/ipdes-program-development. 
aspx. Needless to say, momentum has picked up. 

IDEQ commenced a negotiated rulemaking process on De-
cember 2, 2014, with monthly meetings scheduled thereafter. 
See IDEQ, “Idaho Pollutant Discharge Elimination System 
Program: Docket No. 58-0125-1401—Negotiated Rulemak-
ing,”  http://deq.idaho.gov/laws,-rules,-etc/deq-rulemakings/ 
docket-no-58-0125-1401.aspx. The first meeting was informa-
tional, with no draft rules presented. IDEQ’s strategy and time-
line for completing the application by September 2016 was 
discussed and a path forward was established. The second ne-
gotiated rulemaking meeting was held January 23, 2015. The 
agenda included discussions of authorities, confidentiality of 
information, provisions of the federal program that could be 
incorporated by reference, definitions, and a program analysis. 
The target for completing the negotiated rulemaking is June 
2015, with the proposed rules to be presented to the Idaho 
Board of Environmental Quality in November 2015, following 
a public comment period. The final rules are scheduled to be 
presented to the state legislature in its 2016 session, in time to 
be approved and included in the September 2016 application to 
EPA. As IDEQ and stakeholders develop the rules, IDEQ is 
working to move forward with each of the other components of 
the application (see above), not the least of which is developing 
a permit fee proposal to generate some of the funds. A large 
and critical part of the 2016 legislature’s final approval will 
concern funding. 

It is anticipated that, if no material issues are identified and 
Idaho meets its goal of submitting the application by Septem-
ber 2016, Idaho’s quest for primacy over the NPDES program 
could be approved by EPA in 2018. IDEQ proposes to then 
phase implementation over six years, likely starting with mu-
nicipal permits. Also included will be individual industrial 
permits (for major and minor facilities), general permits, 
stormwater permits, and permits covering federal facilities, 
agricultural facilities, aquaculture facilities, and others. Cur-
rently, Idaho has 904 NPDES permits, which include 135 mu-
nicipal, 81 industrial, 94 aquaculture, 4 confined animal 
feeding operation/suction dredging, and 590 stormwater per-
mits. See News Release, C.L. “Butch” Otter, Governor of Ida-
ho, “Governor Hails Water Legislation Successes” (Mar. 7, 
2014). See also IDEQ, “Idaho Pollutant Discharge Elimination 
System Program Analysis,” at 5 (Jan. 2015),  http://deq.idaho. 
gov/media/1118571/58-0125-1401-ipdes-program-analysis.pdf. 
There is an extensive backlog of expired NPDES permits 
in Idaho. See EPA, “Permit Status Report for Non-Tribal In-
dividual Major Permits,” at 3 (Mar. 2013), http://www.epa.gov/ 
npdes/pubs/grade_2013.pdf. IDEQ will need to be prepared to 
pick up these permittees and others. 

So, after more than 15 years of study, another two years to 
apply, and an anticipated two years for EPA to approve, once 
the program is approved Idaho will join the ranks of states with 
primacy and will be able to start implementing the IPDES pro-
gram. This CWA program is the last major environmental pro-
gram over which Idaho has not taken primary responsibility 
from the federal government. Primacy will give IDEQ the op-
portunity, within the formal bounds of the federal program, to 
develop and implement a state program with a sensitivity to 
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local issues and impacts and a more comprehensive, holistic 
manner that looks at watersheds and both point sources and 
nonpoint sources. With local permitting, inspections, and en-
forcement, it is hoped that service to the regulated community 
will be more consistent and timely. While the light in the tunnel 
is still in the distance, we are moving toward it and this will be 
another long-time-coming milestone for Idaho. 
 

 
Peter Barton 

(Guest Reporter) 

 

IDAHO WATER QUALITY REGULATORY UPDATE 
There are a number of regulatory changes and processes 

underway in Idaho that will affect Idaho water quality law. 
Below is a brief summary of ongoing rulemaking proceedings 
and the proposed changes and processes. These rulemaking 
proceedings are being undertaken by the Idaho Department 
of Environmental Quality (IDEQ), and interested persons 
may join the discussions and provide comments. IDEQ’s web-
site provides a summary of the rulemakings, links to the pend-
ing rules and related materials, and the current status. See 
http://forums.idaho.gov/laws,-rules,-etc/deq-rulemakings.aspx. 
IDEQ Policy on Water Quality Mixing Zones (Docket No. 
58-0102-1401) 

IDEQ’s current mixing zone policy, found at Idaho Ad-
min. Code r. 58.01.02.060, was adopted in 1991 and contains 
language that is outdated and/or no longer relevant. The most 
recent negotiation meeting was July 10, 2014, and comments 
on the proposed revised rule ended on October 3, 2014. IDEQ 
presented the final proposal to IDEQ’s Board of Environmental 
Quality (Board) on November 19, 2014, and the proposal now 
goes before the 2015 Idaho legislature. If adopted, or if the 
legislature adjourns without acting on it, the proposed rule be-
comes final. 
Temporary Rule to Modify IDEQ’s Antidegradation 
Implementation Rule (Docket No. 58-0102-1301) 

Idaho has an antidegradation policy, though until 2011 it 
did not have a rule implementing that policy, both of which 
are required under the Clean Water Act. In 2011, Idaho passed 
an antidegradation implementation rule by modifying several 
Idaho regulations and related portions of several Idaho 
statutes. Later in 2011, EPA approved Idaho’s new anti-
degradation rule. In 2012, an environmental group brought suit 
in the U.S. District Court for the District of Idaho to challenge 
part of EPA’s approval. See Greater Yellowstone Coal. v. EPA, 
No. 4:12-cv-00060 (D. Idaho dismissed Sept. 3, 2013). In 
2013, after a remand by that court, EPA decided to disapprove 
“the water quality standards provision that exempts, from 
Tier II antidegradation review, those activities or discharges 
determined to be insignificant (de minimus exemption).” 
IDEQ, “Water Quality:  Docket No. 58-0102-1301—Temporary/ 
Pending  Rule,”  https://www.deq.idaho.gov/laws,-rules,-etc/deq- 
rulemakings/docket-no-58-0102-1301.aspx. IDEQ responded 
with a temporary rulemaking to address the gap in the 
antidegradation implementation rule created by EPA’s targeted 
disapproval. The temporary rule, modifying Idaho Admin. 
Code r. 59.01.02.052, has been adopted by the Board and was 

effective June 4, 2014. The rule will be reviewed by the 2015 
Idaho legislature and will become final upon approval or 
adjournment of the legislature without acting on it.  
Evaluation of Local and Regional Fish Consumption 
Information (Docket No. 58-0102-1201) 

This evaluation of fish consumption information is “to 
determine whether Idaho’s statewide criteria are protective 
of designated uses and, if the current criteria are not 
protective, to determine appropriate new criteria.” IDEQ, 
“Water Quality: Docket No. 58-0102-1201—Negotiated 
Rulemaking,” https://www.deq.idaho.gov/laws,-rules,-etc/deq-
rulemakings/docket-no-58-0102-1201.aspx. In 2012, EPA 
disapproved IDEQ’s 2006 submittal, which was based on 
EPA’s nationally recommended fish consumption rate of 17.5 
grams per day. EPA’s “disapproval affects 167 of Idaho’s 
revised human health criteria for 88 toxic pollutants.” Id. The 
most recent negotiation meeting was December 3, 2014, with 
additional meetings scheduled for March 12, 2015, April 21, 
2015, and June 18, 2015. “Upon conclusion of negotiations, 
[IDEQ] intends to publish a proposed rule for public 
comment.” Id. 
ESA BiOp Regarding Water Quality Standards for Toxics 

Another matter relevant to Idaho water quality standards is 
the release on May 7, 2014, of the National Marine Fisheries 
Service (NMFS) biological opinion (BiOp) and letters of con-
currence on the effects of approving the Idaho water quality 
standards for toxic substances. See NMFS, “Endangered Spe-
cies Act Section 7(a)(2) Biological Opinion and Magnuson-
Stevens Fishery Conservation and Management Act Essential 
Fish Habitat (EFH) Consultation” (May 7, 2014). The NMFS 
concludes that approving the Idaho water quality standards for 
toxic substances would likely jeopardize the existence of the 
Snake River spring/summer Chinook salmon, Snake River fall 
Chinook salmon, Snake River sockeye salmon, and Snake Riv-
er Basin steelhead, and result in the destruction or adverse 
modification of these species’ designated critical habitat. Id. 
 

MONTANA 
(Holly Jo Franz and Ada C. Montague, Reporters) 

 
 
DISPUTE OVER GROUNDWATER WELL CLARIFIES THE 
EFFECT OF POST-1973 AMENDMENTS TO WATER RIGHT 
CLAIMS 

In Nelson v. Brooks, 2014 MT 120, 375 Mont. 86, 329 
P.3d 558, the Montana Supreme Court considered an appeal of 
a Montana Water Court judge’s decision to overturn a water 
master’s findings on a disputed groundwater well. The supreme 
court reached the same conclusions as the water court judge, 
finding the clear error standard of review was properly applied 
to the water master’s findings of fact, and that the water court 
judge’s conclusions of law were also correct. 

In Nelson, a well was drilled and used by a mining opera-
tion in the 1950s on a mill site located on land owned by the 
Bureau of Land Management. Ownership of the well was sub-
sequently transferred to a neighboring rancher. The rancher 
filed a statement of claim for the well claiming a January 1, 
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1954, right to 100 gallons per minute (gpm) for stock use with-
in the mill site boundaries. Id. ¶ 12. 

Randall and Ila Mae Brooks purchased the ranch in 1990. 
They claim that at the time of purchase, the well was not used 
at the claimed mill site but rather was used to provide water to 
a barn on the ranch, for a bathroom and kitchen, and for stock 
use on the ranch. In 1993, the Brookses began using the well 
for domestic uses at another location where they eventually 
built a new home. Id. ¶ 13. The Brookses did not file an appli-
cation with the Montana Department of Natural Resources and 
Conservation (DNRC) for this change in use. Id. ¶ 14. 

In 2002, Ernest Nelson purchased the mill site and suc-
ceeded to two statements of claim for wells located on the mill 
site with priority dates of December 31, 1954. These claims 
were adjudicated in a separate water court proceeding, and Nel-
son was decreed two groundwater rights for a combined flow 
not to exceed 100 gpm. Id. ¶¶ 15, 16. 

The Brooks received a DNRC issue remark stating that the 
Brookses’ claim and Nelson’s groundwater claims “appeared to 
be duplicate claims for the same historic appropriation of water 
due to the similarity in priority dates and point of diversion. 
The remarks also stated that ‘ownership of [the] right may be 
questionable [because t]he place of use appears to be on federal 
land.’” Id. ¶ 17 (second alteration in original). Nelson filed an 
objection to the Brookses’ groundwater well claim. Prior to the 
hearing, the Brookses filed a motion seeking to amend the 
place of use to their current home, the priority date to 1953, the 
type of right from filed to use, and the flow rate to 10 gpm. 
Id. ¶ 18. 

At the hearing, Nelson argued he was the owner of the 
Brookses’ claimed well and had already been adjudicated the 
100 gpm associated with that well. Nelson also alleged that if 
the Brookses had any water right, it was an exempt groundwa-
ter right with a priority date of 2005, which he claimed was 
when they started using water at their new home. Id. ¶ 19. 

The water master ruled the groundwater claim belonged to 
the Brookses and granted their requested amendments to the 
place of use, the priority date, the type of right, and the flow 
rate. Id. ¶ 21. Nelson objected to the water master’s report. The 
water judge ruled there was no evidence to support the amend-
ed priority date and reverted the date back to January 1, 1954. 
Id. ¶ 22. The water judge also found there was no evidence 
supporting pre-1973 use at the Brookses’ new home. The judge 
noted that any changes to a water right made after July 1, 1973, 
must be approved by DNRC. Id. ¶ 23. The judge rejected all of 
Nelson’s other objections and ruled the water master’s decision 
to amend the type of right was harmless error since Mont. Code 
Ann. § 85-2-234(6) does not require a water court decree to 
distinguish the type of right. 2014 MT 120, ¶ 24. 

The Brookses also objected to the water master’s report 
and requested that domestic use be added as a purpose of the 
right. The water judge accepted this argument based on evi-
dence of pre-1973 domestic use. Id. ¶ 25. 

Nelson appealed to the supreme court, arguing it was not 
harmless error to amend the type of right; the statement of 
claim was repudiated by the Brookses’ attempt to amend it, and 
thus they were not entitled to the prima facie proof statute; 
there was no evidence of domestic use; and Nelson was the 
owner of the well by virtue of the rights granted to him in the 

earlier adjudication. Id. ¶ 26. After reiterating the standard of 
review that applies when a water judge overturns a water mas-
ter, the supreme court considered Nelson’s arguments. 

The court first disposed of Nelson’s argument that he had a 
previously adjudicated right to the Brookses’ claimed well. The 
court noted that rather than raising this contention as an issue, 
Nelson presented it as a given fact. Nelson characterized the 
issue as whether the water court appropriately granted the 
Brookses a senior claim to a previously adjudicated well. The 
water court, however, held that Nelson’s claims as adjudicated 
in the prior case were not for the same well as that claimed by 
the Brookses. Since no argument was presented on why the 
water court was incorrect in finding the three wells were not 
the same, the supreme court found no reason to reverse the 
water court’s finding. Id. ¶ 31. 

Nelson also argued that by filing the motion to amend, the 
Brookses repudiated the original statement of claim, resulting 
in the burden of proof shifting to them. The supreme court 
found that Nelson failed to present argument on why the filing 
of a motion to amend was a repudiation of the original claim, 
and noted that “[n]othing in the record indicates [the Brookses] 
abandoned use of the claim, transferred the claim, or in any 
other respect repudiated their right to the claim.” Id. ¶ 33. 

The court went on to explain that a motion to amend “is 
judged against the original claim to determine if sufficient evi-
dence supports the requested amendment.” Id. ¶ 34. Citing a 
prior decision, the court stated that even in the face of an 
amendment “the originally filed [statement of] claim [is] con-
sidered prima facie proof of its contents, and the claimants had 
the burden to prove the requested amendment . . . by a prepon-
derance of the evidence.” Id. ¶ 34 (citing Weinheimer Ranch, 
Inc. v. Pospisil, 2013 MT 87, ¶ 28, 369 Mont. 419, 299 P.3d 
327). So, for instance, since the Brookses could not prove the 
requested amended priority date, the originally claimed priority 
date remained in effect. Since a motion to amend is not treated 
as a repudiation of the original claim, Nelson must also prove 
his objections by a preponderance of the evidence to overcome 
the prima facie proof of the statement of claim. 

Regarding Nelson’s claim that the water court erred by 
amending the type of right from filed to use, the supreme court 
began its analysis by observing that the Water Court Claim 
Examination Rules regarding the type of water right “are only 
applicable to the DNRC when examining claimed rights prior 
to issuance of a decree.” Id. ¶ 40. The Water Right Adjudica-
tion Rules contain no similar provisions that require a water 
master or water judge to consider the appropriate type of right 
during adjudication. Id. Mont. Code Ann. § 85-2-234(6) also 
does not require a final decree to identify the type of right. 
Since the failure to accurately reflect the type of right would 
not substantively change Nelson’s position with respect to the 
well or otherwise impact his other water rights, the supreme 
court agreed that it was harmless error. 2014 MT 120, ¶ 40. 

In considering whether the purpose of the Brookses’ water 
right should include domestic use, the supreme court noted that 
“[t]hough the Brooks did not originally claim domestic use 
through an objection to their own claim prior to hearing, the 
transcript reveale[d] that domestic use was discussed through-
out by all parties.” Id. ¶ 44. The court found that Nelson’s own 
briefing and testimony at hearing supported domestic use oc-
curring prior to 1973. From that evidence, the supreme court 
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could not conclude that the water judge’s findings regarding 
domestic use were clearly erroneous. Id. ¶ 45. 

Nelson also argued that his mining company owned the 
mining claim where the Brookses’ well is located and therefore 
it could be inferred that the mining company was also the own-
er of the well. Id. ¶ 47. The court ruled that a water right is a 
usufructuary right to make use of the water, and “the ownership 
of land where water has its source does not necessarily give 
exclusive right to such waters so as to prevent others from ac-
quiring rights therein.” Id. ¶ 48 (quoting Woodward v. Perkins, 
147 P.2d 1016, 1019 (Mont. 1944)). As a result, Nelson’s claim 
of ownership of the mining claim was not dispositive of the 
ownership of the water right to use the well. Id. 
 
APPEAL OF WATER COURT RULING CLARIFIES 
EVIDENTIARY STANDARDS FOR OBJECTORS IN WATER 
RIGHT CLAIMS ADJUDICATION 

In Marks v. 71 Ranch, LP, 2014 MT 250, 376 Mont. 340, 
334 P.3d 373, the Montana Supreme Court considered an ap-
peal of a Montana Water Court judge’s decision to overturn a 
water master’s findings on a claimant’s points of diversion and 
places of use for several senior water rights. The Montana Su-
preme Court’s decision clarifies how various forms of evidence 
should be used to contest or defend a water right claim, as con-
sidered by the court in an appeal of a water judge’s ruling. 

The case deals with four water rights on Confederate 
Creek held by 71 Ranch, LP (71 Ranch) in Broadwater County, 
Montana. The rights have a priority date of 1866 and a com-
bined flow rate of 385 miner’s inches (7.7 cubic feet per second 
(cfs)), and were decreed by the district court in 1940. The de-
cree identified a point of diversion and place of use located in 
the lower reaches of Confederate Creek. Id. ¶¶ 4, 5. 

In 1950, the place of use was sold to the United States, 
which flooded the land as part of the construction of the Can-
yon Ferry Dam. As part of the transaction, the water rights 
were severed from the land and retained by the seller. Id. ¶ 6. In 
1982, statements of claim were filed for the water rights de-
scribing a new diversion point and place of use located in the 
upper reaches of Confederate Creek. Id. ¶ 7. This upper point 
of diversion was also used by 71 Ranch’s predecessor to divert 
other water rights not at issue in this case. Id. ¶ 8. 

Donald C. Marks filed an objection to the water right 
claims. Marks’ water rights are located between the former 
downstream location and the claimed upstream location of 71 
Ranch’s water rights. Id. ¶ 9. The water master dismissed 
Marks’ objections and ruled the point of diversion and place of 
use for 71 Ranch’s rights were changed between the issuance 
of the 1940 district court decree and July 1, 1973. Id. ¶ 10. 
Marks filed objections to the water master’s report, and the 
water judge upheld the water master’s findings of fact and con-
clusions of law. Id. ¶ 11. Marks then appealed to the supreme 
court. 

On appeal, Marks challenged the water court’s conclusion 
that he failed to present sufficient evidence to rebut 71 Ranch’s 
claimed point of diversion and place of use. Since a statement 
of claim is prima facie proof of its content, the court held the 
burden of proof was on Marks “to prove by a preponderance of 
the evidence that the elements of the original claim do not ac-
curately reflect the beneficial use of the water right as it existed 

prior to July 1, 1973.” Id. ¶ 15 (quoting Nelson v. Brooks, 2014 
MT 120, ¶ 37, 375 Mont. 86, 329 P.3d 558). Marks made three 
arguments in support of his objections. First, Marks argued 71 
Ranch’s water rights were not beneficially used at the upstream 
location prior to July 1, 1973. Second, he argued the upper and 
lower portions of Confederate Creek have different water sup-
ply sources. Third, he argued 71 Ranch’s rights were aban-
doned. Id. ¶ 17. 

“Prior to 1973, an appropriator could change the place of 
use and point of diversion of a water right so long as the appro-
priator beneficially used the water right at the new location and 
did not cause injury to other appropriators.” Id. ¶ 18. Marks 
conceded he was not injured prior to 1973, but alleged that was 
because insufficient water was delivered to the upstream loca-
tion to justify a finding that the rights were beneficially used. 
Id. ¶ 19. Marks pointed to water commissioner records for var-
ious days in June 1957, June 1958, June and July 1959, the 
entire 1962 irrigation season, and May, June, and July 1966 to 
support his argument. The records show no more than 360 
miner’s inches were delivered to the upstream point of diver-
sion. Since 71 Ranch’s other water rights exceed this amount, 
Marks argues there would have been considerably more water 
delivered if the rights at issue had been beneficially used in the 
upstream location. Id. 

The water master reasoned that the water commissioner 
records alone were of limited value in proving the maximum 
flow rate actually diverted at the upstream location, since they 
did not include the total amount of water delivered during the 
irrigation season, did not include diversions during high flows 
when no commissioner was appointed, did not disclose stream 
flow conditions to show whether more than the allocated 
amount was available, and did not disclose whether the deliv-
ery of more water was ever called on or refused. Id. ¶ 20. 

The supreme court concluded the water master “did not 
misinterpret the effect of the water commissioner records” 
since “water commissioners are usually appointed when there 
is insufficient flow to satisfy all rights on a source,” and the 
records generally reflect diversions in times of shortage. Id. 
¶ 21. The court also ruled that in the absence of any flow data 
for the years reflected in the commissioner’s records, “the rec-
ords had little probative value concerning whether the [rights] 
were beneficially used at the upstream location.” Id. 

In support of his argument that the upper and lower por-
tions of Confederate Creek are separate water sources, Marks 
testified that the lower portion of Confederate Creek dries up 
and usually stays dry during the summer months. Id. ¶ 24. The 
commissioner testified similarly but conceded that water does 
flow in the lower portion of the stream during spring runoff. Id. 
¶ 25. The water master rejected Marks’ argument based on the 
1940 district court decree that described Confederate Creek as 
a single, unified water system. Id. ¶ 26. The supreme court 
found the decree to be “the most objective evidence of Confed-
erate Creek’s characteristics prior to July 1, 1973.” Id. ¶ 27. In 
upholding the water master’s ruling, the court also pointed to 
evidence that neither Marks nor the commissioner had 
knowledge of the creek prior to 1973, and neither measured the 
water or professed to be a hydrologist. Id. 

Finally, Marks’ argument of abandonment was similar to 
his contention that the rights were not used at the upstream 
location and relied on the water commissioner records. Because 
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those records were found to be inadequate, standing alone, to 
prove nonuse, the court upheld the water master’s decision that 
Marks failed to present sufficient evidence to prove abandon-
ment. Id. ¶ 30. 
 
DISSENTING OPINION RAISES QUESTIONS ABOUT THE SCOPE 
OF AUTHORITY OF A WATER COURT JUDGE IN REVIEWING A 
WATER MASTER DECISION 

In a 4-3 decision, the Montana Supreme Court addressed 
whether the Montana Water Court judge abused his discretion 
in reversing a water master’s decision. See Skelton Ranch, Inc. 
v. Pondera Cnty. Canal & Reservoir Co., 2014 MT 167, 375 
Mont. 327, 328 P.3d 644. The justices agreed on the majority 
of the points raised on appeal; however, in regard to whether 
the water judge improperly substituted his view of the evidence 
in rejecting the water master’s determination of the dimensions 
of a flume, the majority of the justices agreed that the review 
was proper, while three justices dissented. The case raises 
questions about the authority of a water judge when rejecting a 
water master’s decision. 

The case addresses the rights of two claimants, Skelton 
Ranch, Inc. (Skelton) and Gregory W. Duncan, to divert water 
from the South Fork of Dupuyer Creek in the Two Medicine 
River Basin into Gansman Coulee for irrigation in the Teton 
River Basin. Id. ¶ 7. The water is diverted through a common 
ditch referred to as the Thomas ditch, which runs through Dun-
can’s property and then onto Skelton’s property. Duncan and 
Skelton filed statements of claim based on various notices of 
appropriation dated between 1895 and 1913. The Pondera 
County Canal & Reservoir Company (Pondera), which diverts 
water from Dupuyer Creek, filed notices of intent to appear on 
the Duncan and Skelton claims. Id. ¶ 8. 

In 1908, the head of the Thomas ditch washed out and was 
replaced by a successive series of flumes that limited the 
amount of water that could be diverted. The water master con-
cluded that the original flume was built around 1912. “The 
1912 flume washed out several times and was completely re-
built in 1931. The 1931 flume was significantly larger than the 
1912 flume.” Id. ¶ 9. The water master granted certain water 
rights based upon the capacity of the pre-1931 flumes and im-
plied a new 1931 water right based on the capacity of the 1931 
flume. The water master concluded that the claimed flow rates 
in excess of the flumes’ capacities had been abandoned or nev-
er perfected. Id. 

The determination of the flume’s original capacity was 
complicated by the repairs and improvements that took place 
over the years. Id. ¶ 10. The testimony regarding the capacity 
of the original flume was taken primarily from documents 
compiled by Pondera in the early 1900s “after it began investi-
gating the water rights in the area to determine the viability of 
attempting to obtain land under the Federal Carey Land Act.” 
Id. ¶ 11. All of the parties acknowledged that these documents 
“were created—at least in part—in anticipation of litigation of 
the water rights on Dupuyer Creek. . . . [T]he claimants moved 
to exclude these documents because they were prepared in an-
ticipation of litigation and containing self-serving declara-
tions,” but the water master “determined they were admissible 
as ancient documents.” Id. 

The documents contained estimates of the width, depth, 
and slope of the flumes from 1912 through the 1920s. Id. ¶ 12. 

The parties presented expert testimony regarding the capacities 
of the various flumes based on calculations using Manning’s 
formula. Id. ¶ 13. In determining the capacity of the pre-1931 
flume, the water master used the width and depth from Pon-
dera’s 1920 report and the slope from Pondera’s 1912 report. 
This resulted in a flow rate of 7.6 cfs, which was almost double 
the flow rate that was calculated by relying solely on the fig-
ures contained in Pondera’s 1912 report. Id. ¶ 14. 

The experts used two different formulas to calculate the 
capacity of the 1931 flume—Manning’s formula for an outlet-
controlled structure and the formula for an inlet-controlled 
structure. If the structure was 300 feet long or greater, the ex-
perts agreed Manning’s formula would best determine the 
flume’s capacity. Id. ¶ 13. The experts’ calculations ranged 
from 20 to 21.97 cfs if the flume was inlet-controlled. If the 
flume was outlet-controlled, the expert estimates varied almost 
300% depending on the different slopes and roughness coeffi-
cients used. There was no reliable slope information after 1931. 
Using the slope from the 1912 report, the water master used 
Manning’s formula to calculate a much larger flow rate capaci-
ty than the experts’ estimates for an inlet-controlled structure. 
Id. ¶ 15. 

The water judge determined that the water master “misap-
prehended the effect of the evidence,” and rejected the findings 
regarding the capacities of the two flumes. Id. ¶ 16. The water 
judge ruled the water master should not have used the dimen-
sions from the 1920 report with the slope from the 1912 report. 
Id. ¶ 17. Regarding the 1931 flume, the water judge held the 
water master “committed clear error by relying on a formula 
that depended heavily on slope when the factual record con-
tained no slope measurement for the [later] flume.” Id. ¶ 18. As 
a result, the water judge significantly reduced the amount of 
water decreed to the claimants. Id. ¶ 23. 

The claimants appealed the ruling to admit the Pondera 
historical documents, the water judge’s rejection of the water 
master’s rulings regarding the flume capacities, the water 
judge’s determination that portions of the water rights had been 
abandoned or never perfected, and the ruling that the claimants 
did not acquire any water rights by adverse use. The supreme 
court unanimously upheld the water judge’s decision on all 
issues except the issue of the capacity of the flumes, which was 
upheld on a 4-3 decision. The unanimous rulings will be ad-
dressed first. 

The claimants argued Pondera’s historical documents were 
admissible only to the extent that they contained statements 
against interest because, regardless of their age, the documents 
did not antedate the present controversy and a motive for mis-
representation already existed when the documents were creat-
ed. Id. ¶ 35. The water master admitted the documents under 
the ancient documents exception to hearsay. The water master 
ruled that even though Pondera may have had a tendency to 
minimize competing appropriations, all of the documents 
should not be excluded as inadmissibly self-serving. Id. ¶ 33. 
The supreme court affirmed and held there is no per se rule that 
all documents generated in anticipation of litigation must be 
excluded. Id. ¶ 35. The court ruled the water master did not 
abuse his discretion in admitting the documents under the an-
cient document hearsay exception. Id. ¶ 36. 

Regarding perfection and abandonment, the claimants ar-
gued the 1895 right was perfected in the ditch before it washed 
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out and the subsequent efforts to continually repair and expand 
the flume showed the claimants’ lack of intent to abandon their 
perfected water rights. Id. ¶ 49. The supreme court determined 
the water judge’s ruling regarding the lack of perfection on 
Skelton’s land was based on his property not being listed in the 
1895 notice of appropriation. Id. ¶ 51. The supreme court also 
determined that while Duncan’s land was listed in the 1895 
notice, the property was conveyed to Duncan’s predecessor by 
a deed that specifically conveyed rights other than the 1895 
right. Based on this evidence, the court upheld the water 
judge’s decision. Id. 

The claimants contended that if they had lost their interest 
in the 1895 appropriation, they reacquired the right through 
adverse possession. Id. ¶ 58. “In order to acquire a water right 
by adverse use, the claimant must show that the use has been 
continuous for the statutory period, exclusive, open, under a 
claim of right, hostile, and an invasion of another’s rights, 
which the latter had a chance to prevent.” Id. ¶ 59. The water 
master concluded and the supreme court agreed that adverse 
possession did not apply to Skelton’s claim because Duncan’s 
predecessor used all or close to all of the water carried in the 
earlier flume. Id. ¶ 61. 

The water master also held Duncan was not entitled to any 
portion of the 1895 appropriation based on adverse use because 
there was insufficient evidence to show Duncan’s use was ex-
clusive or hostile. Id. ¶ 62. Noting that “[a] reviewing Court 
cannot substitute its own judgment for the trier of fact,” the 
supreme court gave “due regard . . . to the [water master’s] 
ability to judge the credibility of the witnesses” and upheld the 
ruling regarding adverse use. Id. ¶ 63. 

On the issue of the water judge reversing the water mas-
ter’s findings regarding flume capacities, the majority of the 
supreme court stated that “after an exhaustive review of the 
record supporting the [water master’s] factual determinations 
regarding historic flow rates, [the water judge] determined that 
the [water master] had misapprehended the effect of the evi-
dence.” Id. ¶ 39. The majority found the water master intro-
duced error into his calculation by using the dimensions of the 
1920 flume and the slope of the 1912 flume. Id. ¶ 40. Regard-
ing the 1931 flume, the majority upheld the water judge’s de-
termination that using “a slope-dependent formula, where no 
evidence of slope exists, [was] clearly erroneous . . . .” Id. ¶ 41. 

“Having determined that the [water judge] correctly reject-
ed the [water master’s] findings as clearly erroneous,” the ma-
jority went on to “evaluate the [water judge’s] replacement 
findings for clear error.” Id. ¶ 44. Based on the record before 
the water court, the majority ruled the water judge “depended 
on reliable expert testimony to determine the capacities of the 
two flumes and associated water rights.” Id. ¶ 47. 

The dissenting opinion pointed out that while the Pondera 
documents were admissible, the water master “determined that 
their self-serving characteristics were a matter of ‘weight or 
credibility.’” Id. ¶ 67 (Baker, J., concurring in part and dissent-
ing in part). “The [water master’s] findings reflect that he took 
Pondera’s measurements into consideration but did not accept 
the varying measurements at face value in assessing the 
flume’s capacity.” Id. ¶ 68. The water master found the “slight 
increases in the size of the flume between 1912 and 1922 . . . 
‘may reflect some increase in the size of the flume or a range of 
error in the size estimates,’” and determined there was no rea-

son to give the 1912 report more weight than any other meas-
urements. Id. According to the dissenting opinion, all of the 
variables used by the water master in his calculations were 
found in the Pondera reports. Id. 

The dissent stated that a water judge “does not have unfet-
tered discretion in reviewing a [water master’s] findings” and 
that a water judge “must regard the [water master’s] findings as 
‘presumptively correct.’” Id. ¶ 69. “Differences of opinion or 
interpretation regarding evidentiary issues cannot constitute 
clear error. . . . [and] ‘[w]hen a reader reasonably can deduce 
two or more inferences from the facts, the reviewing court 
lacks power to substitute its deductions for those of the finder 
of fact.’” Id. (second alteration in original) (quoting Weinhei-
mer Ranch, 2013 MT 87, ¶ 19). The dissent also argued that if 
the flume’s capacity was steadily increasing, there was “no 
basis for refusing to grant the claimants a corresponding in-
crease in their water rights for each documented measurement.” 
Id. ¶ 71. 

As to the 1931 capacity calculations, the dissent pointed 
out that “every expert witness and most of Pondera’s reports 
applied Manning’s equation.” Id. ¶ 73. The dissent pointed to 
evidence that Manning’s equation is appropriate for longer 
flumes, and the flume at issue was measured at 400 feet and 
337 feet. Id. ¶ 74. According to the dissent, the water judge 
“ignored evidence in the record that the flume was of sufficient 
length to apply Manning’s equation.” Id. ¶ 77. 

The dissent concluded that, at most, the evidence support-
ed different conclusions, which is not enough to demonstrate 
clear error. Id. ¶ 78. 

Editor’s Note: Reporter Holly Jo Franz argued the case 
for the claimants and appellants. 
 

OREGON 
(Kirk B. Maag, Reporter) 

 
 
WATERWATCH TALLIES SECOND VICTORY RELATED TO 
EXTENSIONS OF TIME FOR PERFECTING MUNICIPAL WATER 
RIGHTS 

In Oregon, the holder of a municipal water use permit must 
complete construction of proposed works and fully apply water 
to beneficial use within 20 years from the date on which the 
permit was issued. Or. Rev. Stat. § 537.230(2). The Oregon 
Water Resources Department (OWRD) may allow an extension 
of time to complete construction and to apply the water to 
beneficial use under the following conditions: 

(1) The permit holder shows “good cause” for the exten-
sion; 

(2) OWRD conditions the extension of time such that the 
permit holder may not divert water beyond the maxi-
mum rate diverted before the extension unless the 
permit holder submits a water management conserva-
tion plan that is approved by OWRD; and 
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(3) OWRD finds that “the undeveloped portion of the 
permit is conditioned to maintain . . . the persistence 
of fish species listed as sensitive, threatened or endan-
gered under state or federal law.” 

Id. 
The Oregon Court of Appeals has analyzed the third 

condition—the “fish persistence” requirement—in two fairly 
recent cases. In the first case, the court held that the “the 
undeveloped portion of the permit” refers to the portion of the 
permit that was undeveloped as of the expiration of the 
development deadline in the permit or last-issued extension. 
WaterWatch of Oregon, Inc. v. Water Res. Dep’t, 316 P.3d 330, 
344 (Or. Ct. App. 2013). See Vol. XLVII, No. 1 (2014) of this 
Newsletter. In the second case, which is the topic of this report, 
the court interpreted the phrase “maintain . . . the persistence of 
[listed] fish species.” WaterWatch of Oregon, Inc. v. Water 
Res. Dep’t, 268 Or. App. 187, 205 (2014) (alteration in 
original) (quoting Or. Rev. Stat. § 537.230(2)(c)). The court 
concluded the phrase means that OWRD must condition final 
orders that approve permit extensions “to maintain long-term 
population health of listed fish species.” Id. at 211 (emphasis 
added). 

In the more recent case, the court reversed three OWRD 
final orders and remanded those orders to OWRD. Each of the 
final orders approved applications for extensions of time to 
develop municipal water use permits (a total of eight different 
permits). The City of Lake Oswego, the South Fork Water 
Board, North Clackamas County Water Commission, and 
Sunrise Water Authority (collectively, Municipalities) each 
hold (or jointly hold) one or more of the relevant permits. 

WaterWatch of Oregon, Inc. (WaterWatch), an environ-
mental organization focused on instream flow issues, sought 
judicial review of the final orders on various grounds, with its 
primary argument being that the final orders failed to condition 
further development of the permits to maintain the persistence 
of listed fish species. Id. at 190. As noted above, OWRD 
cannot approve an extension application unless it conditions the 
undeveloped portion of the permit “to maintain . . . the 
persistence of fish species listed as sensitive, threatened or 
endangered under state or federal law.” Or. Rev. Stat. 
§ 537.230(2)(c). OWRD must base its fish persistence finding 
on existing data and advice from the Oregon Department of 
Fish and Wildlife (ODFW). Id. 

As required, OWRD solicited advice from ODFW 
regarding the Municipalities’ extension applications. Water-
Watch, 268 Or. App. at 195. “ODFW identified target 
streamflows for fish persistence for each season (persistence 
flows) and advised [OWRD] to condition the undeveloped 
portion of each of the permits to ‘maintain persistence of listed 
fish species consistent with the recommended flows.’” Id. at 
195–96. As recommended by ODFW, the key persistence flows 
for the segment of the Clackamas River at issue were 650 cubic 
feet per second (cfs) from July 1 to September 15 and 800 cfs 
from September 15 to November 30. Id. at 196–98. 

OWRD issued proposed final orders to approve the 
extension applications, and ODFW concurred that the 
conditions were consistent with ODFW’s advice to OWRD. Id. 
at 198–99. WaterWatch protested the proposed final orders, 
and after a contested case hearing, OWRD issued final orders 

with slightly modified conditions. Id. at 202–03. WaterWatch 
filed a petition for review with the court. Id. at 203–04. 

The most significant issues addressed by the court were: 
(1) whether OWRD correctly interpreted the fish persistence 
requirement, and (2) whether OWRD’s ultimate determination 
regarding fish persistence was supported by substantial 
evidence and reason. 

On the first issue, the court held that OWRD’s inter-
pretation of the fish persistence requirement was consistent 
with the underlying statute. Id. at 211. Under OWRD’s 
interpretation, OWRD must condition permits to maintain long-
term population health of listed fish species, even if the 
conditions allow for some short-term negative effects to habitat 
and individual fish in low-flow years. Id. at 210–11. In 
contrast, under WaterWatch’s interpretation, “the statute does 
not allow for any decline in [fish] persistence, even if short 
term.” Id. at 211. The court rejected WaterWatch’s inter-
pretation because it was inconsistent with the legislature’s 
policy, based primarily on the legislative history of the fish 
persistence requirement. Id. 

On the second issue, the court held that OWRD’s finding 
regarding fish persistence was not supported by substantial 
evidence. Id. at 231. The main problem identified by the court 
was that OWRD failed to explain how the conditions included 
in the final order would maintain the persistence of listed fish. 
See id. at 223. The key conditions required that: 

(1) The Municipalities must meet annually with ODFW to 
devise a strategy to maximize fishery benefits that 
could be derived from releases of upstream stored wa-
ter. In the absence of agreement between the Munici-
palities and ODFW, ODFW must develop such a 
strategy. However, the Municipalities are not required 
to take any actions to further the strategy unless they 
consent to do so. 

(2) If persistence flows are not met from September 
through June, the Municipalities cannot divert the en-
tire undeveloped portion of each permit. The allowed 
diversion under the undeveloped portion of each per-
mit is reduced in proportion to the amount by which 
the persistence flows are not met (i.e., the lower the 
flow, the greater the limitation on use of the undevel-
oped portion of the permit). 

Id. at 203. 
With respect to the first condition, the court observed that 

the condition did not actually require any releases of upstream 
stored water and instead specified that any other actions are 
strictly voluntary. Id. at 219. Moreover, the court observed that 
OWRD found that upstream stored water might not be 
available for release every year. Id. The court also observed 
that any such releases would often be limited to the fall. Id. In 
short, the court concluded that the first condition did not 
guarantee that any water would be made available to support 
fish persistence, particularly in the summer. See id. 

The second condition does not apply in July or August. Id. 
at 220. ODFW anticipated that this is one of the periods of time 
when persistence flows would not be satisfied. Id. The court 
explained that “the curtailment condition does not ensure that 
persistence flow levels will be met or that actual diversions will 
be reduced, because the proportional curtailment may only 
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require the municipal party to not divert an amount of water 
already not being diverted under the undeveloped portion of the 
permit.” Id. Based on the record, the court concluded that “the 
conditions do not ensure that persistence flows will ever be met 
during the summer months.” Id. The court also concluded that 
“the conditions may not ensure that persistence flows are met 
during the critical fall months.” Id. 

The court explained that it could not “discern why 
[OWRD] . . . concluded that the conditions are sufficient . . . .” 
Id. at 222. Similarly, the court observed that the final orders 
failed to “explain how the municipal parties’ diversions of the 
undeveloped portions of their permits as allowed under the 
conditions will not contribute to a long-term failure to meet the 
persistence flows.” Id. OWRD “failed to connect the dots 
between its finding of what is necessary to maintain fish 
persistence—long-term meeting of persistence flows—with 
how the conditions ensure that the diversion of the undeveloped 
portions of the municipal parties’ permits do not contribute to 
the long-term failure to meet persistence flows.” Id. at 223. 

Despite WaterWatch’s success in getting these final orders 
remanded, it remains to be seen whether this case will cause 
OWRD to impose more stringent conditions on future munici-
pal permit extensions. The alternative is that remand was mere-
ly the result of OWRD’s failure to provide sufficient rationale 
to support its fish persistence determination, which could be 
cured through final orders with more thorough rationales. 
Moreover, WaterWatch’s position that OWRD cannot allow for 
any decline in fish persistence, even in the short term, was 
clearly rejected by the court of appeals.  
 

TEXAS 
(Emily Willms Rogers, Reporter) 

 
 
WATERMASTER APPOINTED FOR BRAZOS RIVER BASIN 

In response to a petition by water right holders in Texas’s 
Brazos River Basin (Basin), the Texas Commission on Envi-
ronmental Quality (TCEQ) found that low river flows and im-
proper diversions by junior water rights holders threatened the 
ability of senior water rights holders to obtain the full benefits 
of their water rights. See Order Granting Petition, In re Petition 
for the Appointment of a Watermaster in the Brazos River Ba-
sin, TCEQ Docket No. 2013-0174-WR, SOAH Docket No. 
582-13-3040 (Apr. 21, 2014) (Final Order). In order to protect 
the rights of these senior water right holders, and to ensure the 
effective management of water rights along the Brazos River, 
the TCEQ ordered the appointment of a watermaster, an inde-
pendent official charged with gathering river data and allocat-
ing the available water supply to rights holders in the basin. 
However, while recognizing that senior water rights were 
threatened throughout the Basin, which is divided into an upper 
and lower basin, the TCEQ found that a watermaster was need-
ed for the lower basin only. Id. at 12–13. 
Petition for Appointment of a Watermaster 

Pursuant to Texas law, upon the 
petition of 25 or more holders of water rights in a river 
basin or segment of a river basin or on its own motion 
the [TCEQ] may authorize the [executive director] to 

appoint a watermaster for a river basin or segment of a 
river basin if the [TCEQ] finds that the rights of senior 
water rights holders in the basin or segment of the 
basin are threatened. 

Id. at 10 (quoting Tex. Water Code Ann. § 11.451). Here, a 
group of aligned downstream senior water rights holders in the 
Basin (Petitioners) petitioned the TCEQ for the appointment of 
a watermaster to ensure that senior water rights were not in-
fringed by unauthorized diversion by junior right holders up-
stream. See Proposal for Decision, In re Petition for the 
Appointment of a Watermaster in the Brazos River Basin, 
TCEQ Docket No. 2013-0174-WR, SOAH Docket No. 582-13-
3040 (Dec. 17, 2013). The TCEQ referred the matter to the 
State Office of Administrative Hearings (SOAH) for a contest-
ed case hearing before two administrative law judges (ALJ). 
Several water rights holders who had initially signed in support 
of the petition subsequently withdrew. Id. at 1. Several munici-
pal water districts and individuals appeared at the contested 
hearing in opposition to the appointment of a watermaster for 
the Basin (Protestants). In addition to the Petitioners and the 
Protestants, several entities participated as neutral parties. The 
TCEQ’s Office of Public Interest Counsel and the TCEQ’s 
Executive Director also participated as parties. See id. at 3–4. 

The ALJs held a contested hearing in which both the Peti-
tioners and the Protestants presented evidence on the potential 
appointment of a watermaster. After the hearing, the ALJs is-
sued their Proposal for Decision setting forth their analyses and 
legal conclusions in support of the appointment of a water-
master for the Basin. As a threshold matter, the ALJs had to 
decide whether the TCEQ maintained jurisdiction to enter an 
order appointing a watermaster. See id. at 5–14. The Protestants 
challenged such jurisdiction on the basis that, although the peti-
tion was initially supported by more than 25 water right holders 
as required by statute, the subsequent withdrawal of some wa-
ter right holders from the petition brought the number of Peti-
tioners below 25, thereby divesting the agency of jurisdiction to 
appoint a watermaster. Id. at 10–11. The ALJs rejected this 
contention, finding that Tex. Water Code Ann. § 11.451 only 
required 25 right holders to support a petition at the time the 
petition was filed, not at the time of the decision appointing 
a watermaster. Id. at 12. Thus, the ALJs ruled that jurisdiction 
to consider and appoint a watermaster vested at the time the 
petition was filed, supported as it was by 25 right holders, and 
that such jurisdiction was not lost simply because some of the 
original supporters subsequently withdrew from the petition. 
Id. at 14. 
Threats to Senior Water Rights 

Having found jurisdiction, the ALJs then turned to the 
merits of the appointment of a watermaster. In addressing the 
ultimate issue of whether the rights of senior water rights hold-
ers are threatened so as to merit the appointment of a water-
master, the ALJs first considered the issue of what constitutes a 
threat to senior water rights, as that term is undefined in the 
statute. See id. at 15–22. The Petitioners argued that the ele-
ment of threatened water rights should be satisfied by the mere 
possibility of harm to a senior water rights holder’s ability to 
fully exercise its right in priority, but does not require a show-
ing of actual harm. Id. at 15–16. They pointed to a prior TCEQ 
decision appointing a watermaster for the Concho River Basin 
in which the TCEQ held that a threat “implies a set of circum-
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stances creating the possibility that senior water rights holders 
may be unable to fully exercise their rights—not confined to 
situations in which other people or groups convey an actual 
intent to harm such rights.” Id. at 16. In their opposition, the 
Protestants asserted that such a definition sets the bar too low, 
and that the appointment of a watermaster under the statute 
should require a clear showing of actual circumstances in 
which a senior water right holder was unable to acquire ade-
quate water under its rights despite having used all existing 
enforcement procedures. Id at 17–18. The ALJs eschewed the 
stricter standard supplied by the Protestants and agreed with the 
Petitioners that a watermaster could be appointed upon the 
showing of a possibility of harm to the rights of senior water 
right holders. Id. at 20. The ALJs cautioned, however, that this 
standard would be satisfied only by a real—as opposed to 
merely hypothetical or remote—possibility of harm. Id. at 22. 

In determining whether the evidence adduced in the ad-
ministrative hearing established the possibility of harm suffi-
cient to appoint a watermaster, the ALJs noted that Texas water 
law follows the prior appropriation doctrine, which prioritizes 
water right holders based on the principle of “the first in time is 
the first in right.” Id. at 23 (quoting Tex. Water Code Ann. 
§ 11.027). Each water right issued by the State is given a priori-
ty date. Id. A particular water right is “senior” to those other 
rights having later priority dates and “junior” to water rights 
with an earlier priority date. Id. In times of water shortage, the 
prior appropriation doctrine allocates water to rights holders 
based on the seniority of their individual water rights. Each 
water right holder may make its authorized diversion only if 
sufficient water would still be available to satisfy all down-
stream water rights that are senior to it. Thus, all water rights in 
Texas are issued subject to senior and superior water rights in 
the Basin, thereby imposing on each right holder the obligation 
to ensure that its own water usage does not result in more sen-
ior rights going unsatisfied. Id. at 23–24. 

Without a watermaster, the prior appropriation doctrine is 
either self-enforced through the so-called “honor system” or 
enforced by TCEQ staff on an ad hoc basis in response to prior-
ity calls by senior water rights holders. See id. at 25. In their 
proposal for decision, the ALJs discussed some of the draw-
backs and benefits associated with these enforcement mecha-
nisms. For example, the evidence showed that while the honor 
system is inexpensive to implement, it is frequently ineffective 
because water right holders have no reliable way of knowing 
how much of the water flowing by is theirs and how much they 
must allow to pass on to senior right holders downstream. See 
id. at 25–26. Under the honor system, there is no one with the 
overall responsibility of monitoring river conditions and the 
volume of available water, or to anticipate water shortages and 
warn rights holders as those shortages arise. Id. As a result, it 
can be difficult to determine whether a water rights holder is 
violating the law or actually adhering to the honor system and 
respecting more senior water rights. Id. 

Similarly, the ALJs cited evidence illustrating the limited 
efficacy of relying solely upon TCEQ staff to enforce the prior 
appropriation doctrine. See id. at 26–27. The ALJs felt that one 
significant weakness of TCEQ enforcement was that the TCEQ 
did not proactively enforce the prior appropriation doctrine on 
a day-to-day basis, but only in response to a specific complaint 
or “priority call” by a water right holder claiming to be the vic-

tim of unlawful diversions by junior water right holders up-
stream. Id. A priority call is made by a senior water right holder 
asking TCEQ to notify upstream junior right holders to cease 
diverting water in order to allow water to flow downstream to 
satisfy the senior water right. Id. Upon receiving a priority call, 
TCEQ staff analyzes water availability in the Basin to deter-
mine if suspending junior rights would actually cause addition-
al water to be available to the downstream senior right holder. 
Id. at 27. If staff determines that a suspension of junior water 
rights would aid in fulfilling downstream senior rights, TCEQ’s 
Executive Director issues a suspension or adjustment order 
suspending the junior rights until such time as the senior right 
has received the water to which it is entitled. Id. In reviewing 
the evidence, the ALJs questioned the viability of TCEQ en-
forcement as a means of protecting senior water rights, citing 
extended response times for the TCEQ to investigate a priority 
call and issue a suspension. See id. at 29, 39–41. 

Ultimately, the ALJs concluded that under the current sys-
tem, senior water rights in the Basin were threatened. Id. at 41. 
In reaching this conclusion, the ALJs credited expert testimony 
that “senior water right holders in the Basin have less access to 
the water to which they are legally entitled and junior water 
rights holders and those who are located far upstream have 
more.” Id. at 40. Specifically, the evidence demonstrated sever-
al instances in which junior water right holders made illegal 
diversions of water in contravention of senior rights down-
stream. Id. As a result, downstream holders of more senior wa-
ter rights had been forced to make multiple priority calls. Id. at 
39–40. Further, the evidence showed that once a priority call 
was made, the TCEQ could take as long as 41 days to investi-
gate and issue a suspension order to protect the senior right 
holder making the call. Id. at 29. Even when such an order was 
eventually entered, the evidence showed that a number of jun-
ior right holders continued to divert water in violation of a 
TCEQ suspension order requiring them to cease doing so. Id. at 
34. As a result, despite making a priority call, some down-
stream senior right holders were nevertheless forced to spend 
as much as $9 million to purchase additional water on an inter-
ruptible basis to fill the needs that should have been satisfied 
by their water rights. Id. at 30. Based on this evidence, the 
ALJs decided that the rights of senior water right holders in the 
basin were threatened, as required by statute for the appoint-
ment of a watermaster. Id. at 41. 
Determining Necessity for the Appointment of a 
Watermaster 

The second issue addressed by the ALJs in determining 
whether to recommend a watermaster was whether “a need 
exists for appointment of a watermaster” in the Basin. Id. 
(quoting Tex. Water Code Ann. § 11.452(a)). As with the term 
“threat,” “need” is not a defined term under the Texas Water 
Code, and once again the Petitioners and the Protestants disa-
greed as to what constituted a sufficient need for the appoint-
ment of a watermaster under the statute. The Petitioners argued 
that where senior water rights are threatened, a need for a wa-
termaster exists. Id. at 43. The Protestants, on the other hand, 
proposed a more demanding “need requirement,” including a 
cost/benefit analysis and a showing that a watermaster could 
actually provide a benefit that the existing system could not. Id. 
at 42–43. The ALJs declined to adopt either position, opting 
instead to employ the plain, dictionary meaning of the term 
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“need” and therefore holding that “if the evidence shows that 
appointment of a watermaster in the Basin would be desirable 
or useful for the proper management of water rights in the Ba-
sin, then a watermaster is ‘needed’ in the Basin.” Id. at 44. 

The ALJs found that the evidence in the contested hearing 
demonstrated that watermasters are able to respond more 
capably to water shortages and illegal diversions than TCEQ 
staff can in those areas where no watermaster program exists. 
Id. One of the primary benefits of watermasters is their ability 
to obtain real-time data on stream flow and diversions within 
the Basin. Id. Generally, the TCEQ receives a legally mandated 
water report only once a year and such reports are made in the 
year following the diversion. Id. By contrast, watermasters can 
require each diverter of water to install a meter to measure 
water diversions as they occur and can obtain more frequent 
reports about upcoming diversions by water right holders in the 
basin. Id. at 44–45. This ability to gather more current and 
specific data on water usage empowers a watermaster to 
respond more quickly to shortages and illegal diversions and, 
more importantly, to actually anticipate and proactively 
manage future water shortages to minimize the risk to senior 
water right holders. Id. Thus, unlike the TCEQ, which can take 
days or weeks to respond to a priority call, a watermaster has 
the potential to identify and address unlawful diversions within 
a matter of hours. Id. at 49–50. For example, the evidence 
showed that a watermaster could lock up pumps for violations 
and allocate flows among priority users during water shortages. 
Id. at 45. In addition to simply having better real-time 
information, the testimony before the ALJs showed that 
watermasters were more effective at managing water supply 
because they traditionally have a full-time staff focused 
exclusively on monitoring and enforcing water rights. Id. at 48. 
The TCEQ, on the other hand, generally had to divert staff 
members from their other, regular duties and assign them 
additional enforcement responsibilities. Id. 

These benefits notwithstanding, the Protestants countered 
that the TCEQ was doing an adequate job enforcing priority 
calls, and the added benefits of a watermaster, if any, were 
outweighed by the additional costs and bureaucracy that would 
be shouldered by all right holders within the Basin. Id. at 50–
53. Indeed, the evidence showed that the appointment of a wa-
termaster could cost water right holders in the basin as much as 
$793,008 annually. Id. at 53. Further, the Protestants argued 
that a watermaster would not be effective in all cases. First, the 
Protestants contend that in many years there is sufficient water 
flowing in the Basin to meet the needs of all water rights. Id. at 
50. Second, the Protestants believe that in many instances the 
suspension of junior water rights upstream would not produce 
additional water to a downstream senior water right holder due 
to that water being legitimately siphoned off by other senior 
right holders located in between the two (this scenario is re-
ferred to as a “futile call”). Id. at 52. For these reasons, the 
Protestants asserted, there was not a sufficient need for a wa-
termaster to justify the additional costs attendant thereto. 

The ALJs disagreed and found that the evidence estab-
lished that there was a need for a watermaster in the Basin, and 
that any resulting cost increases were far outweighed by the 
benefits a watermaster could provide. The ALJs reasoned that a 
watermaster’s ability to gather more precise water data and 
dedicate a full-time staff to target specific shortage issues 

meant that “a watermaster would likely manage water rights in 
the Basin better than the existing [TCEQ] Regular Staff can.” 
Id. at 57. The ALJs also dismissed the Protestant’s concerns 
regarding the additional costs of a watermaster. While ac-
knowledging the overall costs of the program, the ALJs pointed 
out that the evidence showed that those costs translated into a 
relatively small increase when spread across all the rights hold-
ers in the basin. Id. Furthermore, relying on evidence showing 
that the costs of a watermaster program were comparable to the 
cost incurred by the TCEQ in enforcing water rights in the ba-
sin, the ALJs concluded that it was more equitable for those 
costs to be borne by water rights holders in the basin, rather 
than by the citizens of Texas as a whole. Id. at 57–58. There-
fore, the ALJs concurred with the Petitioners and found that 
there was ample need for a watermaster in the Basin. 
Appointment for the Whole Basin or the Lower Basin Only 

Having determined that senior water rights were threatened 
and a watermaster was necessary, the ALJs next considered 
whether a watermaster should be appointed for the entire Basin, 
or if the appointment should be limited to the lower basin. 
Some of the Protestants challenging the petition for a water-
master held water rights only in the upper basin. These upper 
basin right holders argued that even if a watermaster was ap-
pointed, the watermaster’s jurisdiction should not extend to the 
upper basin. See id. at 58. The upper basin right holders con-
tended that their area received significantly lower rainfalls and 
therefore less water flows and storage to be managed. Id. at 59. 
They posited, therefore, that a watermaster appointment that 
did not include the upper basin would not adversely affect the 
enforcement of senior water rights downstream. Id. The Peti-
tioners argued to the contrary, noting that Possum Kingdom 
Lake, the upper reservoir of the lower basin, was entirely de-
pendent upon flows from the upper basin. Id. at 61. Therefore, 
according to the Petitioners, a basin-wide watermaster was 
necessary to prevent more junior water right holders above 
Possum Kingdom Lake from improperly impounding or divert-
ing water that should go downstream, thereby negatively im-
pacting the senior water rights holders in the lower basin. Id. at 
61–62. The ALJs agreed that the watermaster appointment 
should encompass the entire Basin. They explained that senior 
water rights were threatened throughout the entirety of the Ba-
sin and the efficacy of a watermaster would be hampered by 
limiting the data and tools at his discretion to the lower basin 
alone. Id. at 66–68. As such, the ALJs issued their Proposal for 
Decision to the TCEQ recommending that the appointment of a 
watermaster was necessary to protect senior water rights in 
the Basin, and that such appointment should be for the entire 
Basin. 
TCEQ’s Final Order and Motions for Rehearing 

On April 9, 2014, the TCEQ considered whether, and to 
what extent, to adopt the ALJs’ Proposal for Decision. The 
TCEQ concurred with the ALJs’ findings that senior water 
rights were threatened throughout the Basin, and that the ap-
pointment was necessary, but did not agree that the appoint-
ment should cover the entire basin. See Final Order at 12–13. 
In its Final Order, the TCEQ stated that it had “determined that 
a watermaster with jurisdiction in the Upper Basin was not 
demonstrated as needed.” Id. at 12. It appears that in reaching 
this conclusion, the TCEQ credited hearing testimony from its 
Executive Director that TCEQ staff had been effective in en-
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forcing senior water rights in the upper basin and could contin-
ue to do so in the future. Id. at 13. As such, the TCEQ conclud-
ed that the costs of implementing a watermaster in the upper 
basin were not justified by a commensurate need for the addi-
tional enforcement capabilities provided by a watermaster. 

Since the issuance of the TCEQ’s Final Order, both the 
Protestants and the Petitioners have filed motions for rehearing, 
which were denied by operation of law. See Letter from Anne 
Idsal, General Counsel, TCEQ (June 18, 2014) (stating that the 
deadline for the TCEQ to act on the motions had passed). No 
parties appealed the TCEQ’s decision. Since its decision in 
April 2014, the TCEQ has held a series of public meetings to 
provide information about the program and to answer ques-
tions. Effective January 1, 2015, the TCEQ appointed a water-
master (Brazos Watermaster) and is forming the Brazos River 

Advisory Committee, which will report to the Executive Direc-
tor of the TCEQ.  See TCEQ, “Brazos Watermaster,” https://www. 
tceq.texas.gov/permitting/water_rights/wmaster/brazos-river-
watermaster. The advisory committee, among other duties, will 
provide recommendations about water administration and dis-
tribution activities that benefit water rights holders. Id. With 
the addition of the Brazos Watermaster, Texas now has four 
watermaster programs: Brazos Watermaster, Concho River 
Watermaster, Rio Grande Watermaster, and South Texas Wa-
termaster. See TCEQ, “Watermasters,” http://www.tceq.texas.gov/ 
permitting/water_rights/wmaster/wmaster.html. 

Editor’s Note: The reporter’s law firm represented a neu-
tral party in this case. 

What’s New 

THE NEVADA LAW OF MINING 
by Earl M. Hill 

The Foundation is pleased to announce that our newest book, The Nevada Law of Mining, is now available. 
Authored by one of Nevada’s most experienced mining lawyers, Earl M. Hill, this book should be part of the 
library of every lawyer, landman, landowner, miner, and other professional concerned with mining and mineral 
rights in Nevada. 

Coverage includes federal and state requirements for mining claim location procedures; maintenance of 
unpatented mining claims; adverse possession of mining claims; brief history of the development of federal 
statutes relating to mining law in Nevada; and selected state statutes and rules. 

January 2015/Hardcover/187 pages 
Price: $155 ($125 to Foundation Members) 

$75 (bulk orders of at least 10 copies to the same address) 
Order form and table of contents available at http://www.rmmlf.org/NLM-OrderForm.pdf 

61st ANNUAL INSTITUTE 
July 16–18, 2015 

Join us in Anchorage for our 61st Annual Institute. Among the northernmost cities on Earth, Anchorage features 
dozens of parks and 122 miles of paved bike paths, all with a backdrop of the salmon-rich waters of Cook Inlet 
and the 5,000-foot-plus peaks of Chugach State Park. Warmed by a maritime climate and a summer sun that 
doesn’t set until 11:00 pm, visitors can spend the day fishing Ship Creek downtown, hiking the nearby 
mountains, photographing glaciers, visiting museums and theaters, dining at fine restaurants, and enjoying a city 
with one of the highest concentrations of microbreweries per capita in the country. Dozens of wilderness 
adventures are within a quick drive from downtown, and a short plane ride opens up endless adventures. 

The Annual Institute opens with the General Session on Thursday morning. That afternoon and for the 
remainder of the conference, attendees can choose among the Mining, Oil & Gas, Water, Public Lands, 
Environmental, International, and Landman’s Sections. See https://www.rmmlf.org/confrnce/AI61news.pdf for 
details. 
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Upcoming Programs 
 
 

Nuts and Bolts of Mineral Title Examination 
April 9–10, 2015 ● Denver, Colorado 

International Mining and Oil & Gas Law, Development, and Investment 
April 20–22, 2015 ● Cartagena, Colombia 

Enhanced Oil Recovery: Sustainable Management of Mature Oil Fields 
May 7–8, 2015 ● San Antonio, Texas 

Natural Resources Law Teachers Institute 
May 27–29, 2015 ● Salt Lake City, Utah 

61st Annual Rocky Mountain Mineral Law Institute 
July 16–18, 2015 ● Anchorage, Alaska 

Mining Agreements: Contracting for Goods, Services, and People 
September 22–25, 2015 ● Vancouver, British Columbia 

International Oil & Gas Law, Contracts & Negotiations: Part 1 
October 5–9, 2015 ● Houston, Texas 

International Oil & Gas Law, Contracts & Negotiations: Part 2 
October 12–16, 2015 ● Houston, Texas 

Federal Oil & Gas Law Leasing Short Course 
October 19–22, 2015 ● Westminster, Colorado 

Oil & Gas Law Short Course 
October 19–23, 2015 ● Westminster, Colorado 

 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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UTAH LEGISLATURE PASSES SIGNIFICANT 
LEGISLATION REGARDING CHANGE 

APPLICATIONS 
(L. Ward Wagstaff, Utah Reporter)

The 2015 Utah legislature passed a number of water-
related bills, but three bills, House Bill 25, House Bill 58, and 
House Bill 43 4th Substitute, are notable because they address 
issues that the legislature in past years was unable to resolve. 
House Bill 25 

In 2011, the Utah Supreme Court held that the State Engi-
neer did not have authority to consider nonuse of a water right 
when approving or denying a change application. See Jensen v. 
Jones, 2011 UT 67, 270 P.3d 425. See also Vol. XLIV, No. 3 
(2011) of this Newsletter. The court held that the list of condi-
tions in Utah Code Ann. § 73-3-8(1) that guide the State Engi-
neer in the change application process does not include 
forfeiture, and therefore the State Engineer could not deny a 
change application based on nonuse, even if the water right 
clearly had not been used for a long period of time. Jensen, 
2011 UT 67, ¶ 13. The decision meant that an applicant could, 
in effect, revive a water right after years or even decades of 
nonuse simply by filing a change application. If another party 

continued on page 2 

FINAL RULE ON WATERS OF THE 
UNITED STATES 

(Dietrich Hoefner, Federal Water Quality Guest Reporter)

On May 27, 2015, the U.S. Environmental Protection 
Agency (EPA) and the U.S. Army Corps of Engineers (Corps) 
(collectively, Agencies) released a prepublication version of the 
much-anticipated final rule defining the scope of “waters of the 
United States” (WOTUS) for purposes of administering the 
Clean Water Act (CWA), 33 U.S.C. §§ 1251–1387. See EPA & 
Corps, “Prepublication Version of the Clean Water Rule” (May 
27, 2015) (Rulemaking). See also Definition of “Waters of the 
United States” Under the CWA, 79 Fed. Reg. 22,188 (proposed 
Apr. 21, 2015). The CWA regulates “navigable waters,” which 
are defined as “waters of the United States.” 33 U.S.C. 
§ 1362(7). The new rule affects the permitting and compliance
processes for sections 404 (dredge and fill), 402 (National Pol-
lution Discharge Elimination System), 311 (spill prevention 
and response programs), 401 (state certification), and 303 (wa-
ter quality standards) of the CWA. 

The rule, which was last updated in 1986, has long been 
the subject of litigation, and the U.S. Supreme Court has 
opined several times on the proper scope of the Agencies’ 
CWA jurisdiction. The new rule update incorporates those deci- 

continued on page 3 

TEXAS DROUGHT CURTAILMENT RULES FOUND TO EXCEED AUTHORITY 
(Emily Willms Rogers, Texas Reporter) 

In April 2015, a Texas Court of Appeals ruled in favor of 
the Texas Farm Bureau (Bureau) in its lawsuit challenging the 
Texas Commission on Environmental Quality (TCEQ) rules 
regarding the administration of water rights during drought. See 
TCEQ v. Tex. Farm Bureau, No. 13-13-00415-CV, 2015 WL 
1544586 (Tex. App.—Corpus Christi-Edinburg Apr. 2, 2015).  

The issues and disputes in this case arise out of the Texas 
legislature’s 2011 enactment of Tex. Water Code Ann. 
§ 11.053. The law was intended to clarify the TCEQ’s authority
over water rights during times of drought. As required by the 
legislation, the TCEQ adopted its drought rules in April 2012. 
See 37 Tex. Reg. 3096 (Apr. 27, 2012) (codified at 30 Tex. 
Admin. Code §§ 36.1–.8). Under these rules, the TCEQ could 
enforce the priority calls of senior water right holders and cur-

tail junior upstream rights to make water available for seniors. 
See 30 Tex. Admin. Code § 36.3. In passing these rules, how-
ever, the TCEQ gave its Executive Director authority to exempt 
certain junior water rights from curtailment on the basis of pub-
lic health concerns because the water is needed for municipal 
or electric power generation purposes. Id. § 36.5(c). In its re-
sponse to comments on the rules, the TCEQ stated that: 

The executive director may decide not to suspend 
junior municipal and power water rights when issuing 
an order to protect senior water rights based on public 
health and welfare concerns. . . . The commission be-
lieves that this action is part of its police powers to pro- 
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UTAH LEGISLATION 
(continued from page 1) 

opposed such a water right, it would have to file a private ac-
tion for forfeiture, and it would then bear not only the burden 
of proof but also the expense of the litigation. 

The Jensen decision caused consternation within the water 
community because traditionally, the State Engineer limited 
change applications to the quantity that historically was benefi-
cially used. See, e.g., Steven E. Clyde, “Utah Legislature Clos-
es Out Its 2015 General Sessions by Passing Three Important 
Water Bills,” 19 W. Water L. & Pol’y Rptr. 164, 164 (Apr. 
2015) (discussing the role of the State Engineer prior to Jen-
sen). Almost immediately after the Jensen decision, a number 
of stakeholders began working on a legislative remedy. There 
was, however, opposition to any State Engineer authority to 
consider nonuse, with the result that bills introduced in 2012, 
2013, and 2014 did not pass. See S. 187, 59th Leg., Gen. Sess. 
(Utah 2012); S. 109, 60th Leg., Gen. Sess. (Utah 2013); S. 211, 
60th Leg., Gen. Sess. (Utah 2014). 

After the 2014 legislative session ended without progress 
on this issue, a group of stakeholders met to find a way around 
the impasse. The result was House Bill 25 (HB 25), which 
passed late in the 2015 general session. See H.R. 25, 2015 Utah 
Laws ch. 245 (amending Utah Code Ann. §§ 73-2-27, 73-3-3, 
73-3-8) (effective May 12, 2015). HB 25 does not allow the 
State Engineer to forfeit a water right. Rather it requires the 
State Engineer to consider whether a change application will 
cause “quantity impairment,” which means a reduction in the 
water available to supply an existing water right. See Utah 
Code Ann. § 73-3-3(1)(b). There is a corresponding rebuttable 
presumption of quantity impairment if the water identified in 
the change application has not been diverted and beneficially 
used for a period of at least seven consecutive years. Id. § 73-3-
8(6)(c). The State Engineer, however, may not consider quanti-
ty impairment unless that issue is raised in a timely protest, or 
unless the State Engineer provides notice of that issue within 
90 days from the date of the change application to both the 
applicant and the owner of a specific water right that may expe-
rience quantity impairment. See id. § 73-3-8(6)(d), (e).  

Two other provisions of HB 25 are noteworthy. It provides 
that the State Engineer may approve a change application with 
conditions that prevent the change from depleting more water 
than the prior use. Id. § 73-3-8(5)(c). In addition, HB 25 codi-
fies the applicant’s right to consult with the Division of Water 
Rights (DWRi) to discuss potential problems related to a 
change application before filing it. Id. § 73-3-3(2). 

HB 25 goes a long toward clarifying and standardizing 
how nonuse may affect a change application. First, common 
sense suggests that it is always a good idea to consult with the 
DWRi before filing an application. Second, even though an 
applicant should be aware of whether the water right has actu-
ally been used, the process established by HB 25 provides a 
much better basis for assessing the risks associated with a 
change application on a water right that has not been used. The 
applicant should have an idea early in the process whether the 
State Engineer or another water user intends to raise nonuse as 
an issue. This feature of the process should also benefit pro-
spective buyers of such water rights. HB 25 brings more clarity 

to the process and balances the interests of the applicant in 
seeking value from the water right and the interests of water 
users whose rights might be impaired by the resumption in use 
of a long-dormant water right. HB 25 also defines with consid-
erable specificity the State Engineer’s duties and authority in 
that process. The applicant and potentially affected water users 
should therefore have a better understanding of what the pro-
cess can and cannot do with regard to questionable water 
rights, allowing them to adjust their expectations accordingly. 
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House Bill 58 
A second Utah Supreme Court decision from 2011 held 

that an entity that received water under a contract could file a 
change application on the water rights upon which the contract 
was based, without the consent of the owner of record of the 
water right. See Salt Lake City Corp. v. Big Ditch Irrigation 
Co., 2011 UT 33, 258 P.3d 539. See also Vol. XLIV, No. 3 
(2011) of this Newsletter. This ruling threatened the stability of 
many contractual relationships based on water exchanges. See, 
e.g., Big Ditch, 2011 UT 33, ¶ 4 n.3 (“According to the City, 
between 1888 and 1984, [Salt Lake City] entered into thirty-
two such ‘exchange agreements’ with area agricultural water 
users.”). The court focused on the statute that authorizes “[a]ny 
person entitled to the use of water” to file a change application. 
Id. ¶ 52 (quoting Utah Code Ann. § 73-3-3(2)(a) (2010)). The 
court held that the term “person entitled to the use of water” 
includes entities that receive water under a contract. Id. ¶¶ 52, 
58. The Big Ditch decision, therefore, could allow the party 
receiving the water, in effect, to unilaterally change the terms 
of the contract by filing a change application. 

House Bill 58 (HB 58) was passed to address the problems 
caused by the Big Ditch decision. See H.R. 58, 2015 Utah Laws 
ch. 251 (amending Utah Code Ann. § 73-3-3) (effective May 
12, 2015). HB 58 reinstates the previous limits by clarifying 
that the term “person entitled to the use of water” means: 

(i) the holder of an approved but unperfected appli-
cation to appropriate water; 

(ii) the record owner of a perfected water right; 
(iii) a person who has written authorization from [the 

record owner of the application or water right] to 
file a change application on that person’s behalf; 
or 

(iv) a shareholder in a water company who is author-
ized to file a change application in accordance 
with [Utah Code Ann. § 73-3-3.5]. 

Utah Code Ann. § 73-3-3(1)(b). 
HB 58 should clarify who is authorized to file change ap-

plications and eliminate the need for the State Engineer to ana-
lyze water contracts to determine if the applicant has the right 
to file the change application. Most importantly, it protects the 
water rights that are the basis for delivery of water under a con-
tract and thus protects the contractual relationship itself. 
House Bill 43, 4th Substitute 

The Utah Supreme Court held in 1993 that shareholders in 
a mutual water company did not have authority to file a change 
application on the company’s water right without the compa-
ny’s permission, but that the company could not unreasonably 
withhold permission. See East Jordan Irrigation Co. v. Mor-
gan, 860 P.2d 310 (Utah 1993). Subsequently, the Utah legisla-
ture enacted Utah Code Ann. § 73-3-3.5 to provide a process 
whereby a shareholder could seek the company’s consent to 
file a change application. The statute provided that the share-
holder could submit a written request to the company. Id. § 73-

3-3.5(2) (2014). The company could then approve the request, 
approve the request with conditions, or deny the request. Id. 
§ 73-3-3.5(3)(b) (2014). If the company did not respond within 
120 days, the failure to respond was considered a denial of the 
request. Id. § 73-3-3.5(3)(c) (2014).  

House Bill 43, 4th Substitute (HB 43S4), arose from a 
concern that a mutual water company could deal unfairly with a 
shareholder by simply not responding to the shareholder’s re-
quest. See H.R. 43, 4th Sub., 2015 Utah Laws ch. 249 (amend-
ing Utah Code Ann. §§ 73-1-4, -2-27, -3-3, -3-3.5) (effective 
May 12, 2015). The shareholder’s only recourse then would be 
to either give up the application or to file a lawsuit against the 
water company. HB 43S4 changes the presumption so that the 
company’s inaction is considered consent and the shareholder 
can then file the change application. See Utah Code Ann. § 73-
3-3.5(3)(c). It also provides that the shareholder and the com-
pany may, by mutual consent, negotiate for a buyout of the pro-
rata share of the company’s water right, effectively converting 
the shares to an independent water right. Id. § 73-3-3.5(10). 

By changing the presumption of the company’s inaction 
from denial to consent, HB 43S4 shifts a portion of the burden 
from the shareholder to the water company. At the same time, 
it fosters a collaborative process by requiring the shareholder to 
furnish a complete set of information to the mutual water com-
pany so it is better positioned to make an informed decision. 
See id. § 73-3-3.5(2). The specificity and balance of the new 
process should benefit both the shareholder and the water com-
pany in dealing with a prospective change application. 

 
 
FINAL RULE ON WATERS OF THE U.S. 
(continued from page 1) 

sions, including the “significant nexus” standard from Justice 
Kennedy’s concurring opinion in Rapanos v. United States, 547 
U.S. 715 (2006), a decision that has been a source of confusion 
and headaches for those attempting to determine the jurisdic-
tional status of a water. 

The new rule sets up a three-tiered system for determining 
whether a particular water is a WOTUS: certain waters are cat-
egorically (or per se) jurisdictional, certain waters will be eval-
uated on a case-by-case basis using the significant nexus 
standard, and some waters are categorically non-jurisdictional. 
This three-tiered approach is designed, the Agencies say, to 
give the regulated community more certainty about when CWA 
permits will be required, see Rulemaking at 78, and should 
reduce the complexity of jurisdictional determinations done by 
the Agencies. Id. at 22. The approach stands in contrast to the 
existing structure, which, through a combination of rule, guid-
ance documents, and case law, tends to require time-consuming 
case-by-case analysis for all but the most clear-cut instances.  
Categorically Jurisdictional Waters Under the New Rule 

The new rule retains four categories of waters that are al-
ways jurisdictional (“per se” jurisdictional waters): (1) waters 
that are used, were used, or may be susceptible to use in inter-

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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state or foreign commerce, including tidal waters (“traditional 
navigable waters” (TNW)); (2) interstate waters including in-
terstate wetlands; (3) territorial seas; and (4) impoundments of 
any WOTUS. See id. at 81–85 (explaining that no change is 
made to 33 C.F.R. § 328.3(a)(1)–(3) waters). These categories 
are relatively non-controversial, and mostly comprise waters 
that fit the common-sense definition of a “navigable water.”  

The new rule adds two categories that are modifications of 
what appeared in the old rule, and are the source of much of the 
controversy regarding the new rule. They are (1) tributaries of 
any TNW, interstate water, or territorial sea; and (2) all waters 
adjacent to either a TNW, interstate water, territorial sea, im-
poundment of a WOTUS, or tributary of a TNW. These catego-
ries differ from the old rule insofar as the old rule covered a 
broader set of tributaries, but a narrower set of adjacent waters. 
See 33 C.F.R. § 328.3(a)(5), (7) (1993). The details of the 
“tributary rule” and “adjacent waters” rule are discussed below. 

The Tributary Rule. Tributaries of TNWs, interstate wa-
ters, or territorial seas (or impoundments of any such waters) 
are automatically jurisdictional under the new rule when they 
meet the following definition: 

[A] water that contributes flow, either directly or 
through another water . . . that is characterized by the 
presence of the physical indicators of a bed and banks 
and an ordinary high water mark. These physical indi-
cators demonstrate there is volume, frequency, and 
duration of flow sufficient to create a bed and banks 
and an ordinary high water mark, and thus to qualify 
as a tributary. A tributary can be a natural, man-
altered, or man-made water and includes waters such 
as rivers, streams, canals, and ditches not excluded 
under paragraph (b) of this section. 

Rulemaking at 205–06. 
The key factor for identifying tributaries will thus be the 

presence of a bed, banks, and ordinary high water mark 
(OHWM). The rule does not require that the presence of the 
bed, banks, and OHWM be continuous, and specifically allows 
for breaks (such as culverts, pipes, debris piles, wetlands, etc.) 
so long as the bed, banks, and OHWM can be identified up-
stream of the break. The rule does not lay out a limiting princi-
ple for how long a break can be before jurisdiction cannot 
resume upstream, and the preamble text explains that “[s]ite 
specific conditions will continue to determine the distance up 
valley that needs to be evaluated to see if the break in bed and 
banks and [OHWM] is temporary or the start of the stream sys-
tem.” Id. at 97.  

The most notable feature of the tributary rule is that it does 
not require that there be a certain volume or frequency of water 
flow, but rather relies wholly on the presence of the bed, banks, 
and OHWM as a proxy for volume, frequency, and duration of 
flow. That is, so long as a bed, banks, and OHWM can be iden-
tified, even the most intermittent and ephemeral tributaries can 
be regulated under the new rule. This, combined with the fact 
that the Agencies may assert jurisdiction even where tributaries 
are interrupted for significant lengths, may result in a signifi-
cant exercise of jurisdiction over upstream tributaries that are 
far from waters that are navigable-in-fact. Nevertheless, this 
definition of tributary is more specific than what appears in the 

old rule, which regulated all tributaries without any reference to 
flow characteristics.  

The Adjacent Waters Rule. The new rule will regulate all 
waters adjacent to TNWs, interstate waters, territorial seas, 
impoundments, and tributaries. This is a significant expansion 
over the old rule, which regulated only wetlands adjacent to 
WOTUS. The new rule contains an expansive definition of 
“adjacent,” which includes waters: 

[B]ordering, contiguous, or neighboring a [TNW, in-
terstate water, territorial sea, impoundment, or tribu-
tary], including waters separated by constructed dikes 
or barriers, natural river berms, beach dunes, and the 
like. For purposes of adjacency, an open water such as 
a pond or lake includes any wetlands within or abut-
ting its [OHWM]. . . . Adjacent waters also include all 
waters that connect segments of a [TNW, interstate 
water, territorial sea, impoundment, or tributary] or 
are located at the head of a [TNW, interstate water, 
territorial sea, impoundment, or tributary] and are 
bordering, contiguous, or neighboring such water. 

Id. at 204–05. 
This definition includes waters that are “neighboring,” 

which is separately defined in the rule to mean: (1) all waters 
located within 100 feet of the OHWM of a TNW, interstate 
water, territorial sea, impoundment, or tributary; (2) all waters 
located within the 100-year floodplain of a TNW, interstate 
water, territorial sea, impoundment, or tributary that are not 
more than 1,500 feet from the OHWM of such a water; and 
(3) all waters located within 1,500 feet of the high tide line of a 
TNW, interstate water, or territorial sea, or within 1,500 feet of 
the high water mark of the Great Lakes. Id. at 205. An entire 
water is considered neighboring—and thus adjacent—under 
this definition, even if only part of the water meets the proximi-
ty requirements. The Agencies justify this broad extension of 
jurisdiction based on the idea that all such waters have a signif-
icant nexus to downstream navigable waters.  

The adjacency definition leaves considerable room for in-
terpretation and discretion in its application. Because only part 
of a water needs to be adjacent for the Agencies to assert juris-
diction, it is unclear how far upstream the adjacency rule can 
extend the Agencies’ jurisdiction over waters that would oth-
erwise be non-jurisdictional (say, for instance, because they 
lack a bed, banks, and OHWM). For example, the Agencies 
note that “[l]ow-centered polygonal tundra and patterned 
ground bogs (also called strangmoor, string bogs, or patterned 
ground fens) are considered a single water for purposes of the 
rule” and can be wholly jurisdictional if any part falls within 
the definition of adjacent. Id. at 108. 
Case-by-Case Waters Under the New Rule 

While the list of waters that are always jurisdictional under 
the new rule is very broad, the rule also creates a second cate-
gory of waters whose jurisdictional status will be considered on 
a case-by-case basis according to the “significant nexus” test. 
These waters do not, as a class, have the characteristics neces-
sary to always be jurisdictional, but individual waters in these 
categories may be jurisdictional to the extent that they have a 
significant nexus with a jurisdictional water. The new rule lists 
five specific types of waters that will be considered on a case-
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by-case basis, and also includes a catch-all category for certain 
waters within the 100-year floodplain. 

The five specific case-by-case waters are: (1) prairie pot-
holes, (2) Carolina bays and Delmarva bays, (3) pocosins, 
(4) western vernal pools, and (5) Texas coastal prairie wet-
lands. Id. at 201–02. For each of these specific waters, the 
Agencies will determine on a case-by-case basis whether there 
is a significant nexus with a jurisdictional water. These specific 
waters can also be per se jurisdictional where they meet the 
definition, for example, if they qualify as a tributary or adjacent 
water. When evaluating whether one of the enumerated waters 
has a significant nexus, the rule allows the Agencies to group 
similarly situated waters within the same watershed together. 
The details of the new significant nexus standard are discussed 
more below. 

In addition to the specifically-enumerated case-by-case 
waters, the new rule includes a catch-all category for all waters 
based on their proximity to other jurisdictional waters. This 
rule is similar to the adjacent waters rule, but requires a case-
by-case significant-nexus analysis and covers a broader set of 
waters. Included in the catch-all category are waters located in 
the 100-year floodplain of a TNW, interstate water, or territori-
al sea, where such waters are located within 4,000 feet of the 
high tide line or OHWM of a TNW, interstate water, territorial 
sea, impoundment, or tributary.  

Whether a case-by-case water is ultimately jurisdictional 
turns, of course, on the Agencies’ determination of whether it 
has a significant nexus to a TNW, interstate water, or territorial 
sea. The term itself comes from Justice Kennedy’s concurrence 
in Rapanos, 547 U.S. at 759 (citing Solid Waste Agency of 
Northern Cook Cnty. v. Corps, 531 U.S. 159 (2001)), and has 
until this point remained without a working definition. The new 
definition states: 

The term significant nexus means that a water, includ-
ing wetlands, either alone or in combination with oth-
er similarly situated waters in the region, significantly 
affects the chemical, physical, or biological integrity 
of a [TNW, interstate water, or territorial sea]. 

Rulemaking at 206. 
To be significant, an effect is to be “more than speculative 

or insubstantial.” Id. at 207. The Agencies will consider a long 
list of functions served by the water: sediment trapping; nutri-
ent recycling; pollutant trapping, transformation, filtering, and 
transport; retention and attenuation of flood waters; runoff stor-
age; contribution of flow; export of organic matter; export of 
food resources; and provision of life cycle dependent aquatic 
habitat (such as foraging, feeding, nesting, breeding, spawning, 
or use as a nursery area) for species located in a TNW, inter-
state water, or territorial sea. Id. at 207. The Agencies need 
only find that the feature (possibly in combination with similar-
ly situated features) performs one of these functions to deem 
the feature jurisdictional. This test and these factors obviously 
leave considerable discretion to the Agencies in determining 
whether a particular case-by-case water has a significant nexus.  
Waters Excluded Under the New Rule 

The third tier of waters under the new rule contains those 
waters that are categorically excluded from the Agencies’ ju-
risdiction. Excluded waters are not jurisdictional, even if they 
could be characterized as an impoundment, tributary, adjacent 

water, or case-by-case water. Id. at 203. The waters excluded 
are discussed below. 

Waste Treatment Systems. Waste treatment systems, in-
cluding treatment ponds or lagoons designed to meet the re-
quirements of the CWA, are excluded under the new rule. This 
is consistent with the existing rule. 

Certain Ditches. The new rule contains a qualified exclu-
sion for ditches that covers: ditches with ephemeral flow that 
are not a relocated tributary or excavated in a tributary; ditches 
with intermittent flow that are not a relocated tributary, exca-
vated in a tributary, or drain wetlands; and ditches that do not 
flow, either directly or through another water, into a TNW, 
interstate water, or territorial sea. A ditch is excluded from reg-
ulation if it falls into any one of those three categories. Nota-
bly, any ditch with more than intermittent flow must not 
connect with any TNW, interstate water, or territorial sea in 
order to be excluded under this exception. Ditch operators 
should also keep in mind that this exclusion does not limit the 
EPA’s authority to regulate a ditch as a point source under oth-
er sections of the CWA. 

Depressions Incidental to Mining and Construction. The 
new rule excludes “[w]ater-filled depressions created in dry 
land incidental to mining or construction activity, including pits 
excavated for obtaining fill, sand, or gravel that fill with wa-
ter.” Id. at 204. This exception, while more clear than the exist-
ing rule, creates some uncertainty for regulated parties. The 
exception turns on whether the depressions or pits were created 
in dry land. (The phrase “dry land” is also used in some of the 
other express exceptions, where it presents the same issues 
discussed here.) Despite many comments from industry seeking 
a more specific definition of dry land, the EPA declined to pro-
vide one, instead noting in the preamble to the new rule that “a 
‘water of the United States’ is not considered ‘dry land’ just 
because it lacks water at a given time,” and that dry land “re-
mains ‘dry land’ even if it is wet after a rainfall event.” Id. at 
173–74. Beyond these tautologies, the Agencies have not pro-
vided clear guidance on what they will consider dry land. In 
fact, in explaining why they did not include a definition of dry 
land, the Agencies noted that there is “no agreed upon defini-
tion given geographic and regional variability.” Id. at 174.  

Erosional Features. Of interest to those in western arid re-
gions, the new rule excludes “[e]rosional features, including 
gullies, rills, and other ephemeral features that do not meet the 
definition of tributary, non-wetlands swales, and lawfully con-
structed grassed waterways.” Id. at 204. While this exclusion 
does add some clarity, regulated parties will need to keep in 
mind that only those features that do not meet the rule’s expan-
sive definition of “tributary” are excluded. It is telling that the 
Agencies note in the preamble that many features that are re-
ferred to as “gullies” (e.g., on a map or colloquially) will not 
qualify for this exception because they are actually tributaries. 
Id. at 176. 

Other Categorically Excluded Waters. The new rule also 
categorically excludes several other types of waters that have 
not typically been controversial under the existing rule: artifi-
cially irrigated areas that would revert to dry land if application 
of water ceases; artificial, constructed lakes and ponds created 
in dry land (e.g., farm and stock watering ponds, irrigation 
ponds, settling basins, fields flooded for rice growing, log 
cleaning ponds, or cooling ponds); artificial reflecting pools 
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or swimming pools created in dry land; small ornamental wa-
ters created in dry land; and last, but not least, puddles. Id. at 
203–04.  

The fact that all of these waters must be specifically ex-
cluded may be a testament to the broad scope of the Agencies’ 
claimed jurisdiction. While the rulemaking explains that “pud-
dles” were excluded at the request of commenters, id. at 177, 
the fact that it made it into the final rule speaks volumes about 
the extensive regulatory regime of the CWA. 
Grandfathering 

The new rule becomes effective 60 days after its publica-
tion in the Federal Register. The Agencies have stated that they 
“will not reopen existing approved jurisdictional determina-
tions unless requested to do so by the applicant or, consistent 
with existing Corps’ guidance, unless new information war-
rants revision of the determination before the expiration peri-
od.” Id. at 80. The Agencies also will not reopen jurisdictional 
determinations that are associated with a completed permit 
application. Id.  
What’s Ahead 

The new rule makes some significant changes to the scope 
of the Agencies’ jurisdiction and considerably revises the pro-
cess for categorizing waters. As discussed in this report, some 
terms of the new rule are clearer than others. Many terms lack-
ing concrete definitions, such as “dry land,” are likely to be the 
source of controversy going forward. The Agencies produced a 
400-plus page technical report outlining the basis for new rule 
as well as a 400-plus page science report that cites 1,200 peer-
reviewed sources. See EPA & Corps, “Technical Support Doc-
ument for the Clean Water Rule: Definition of Waters of the 
United States” (May 27, 2015); EPA, “Connectivity of Streams 
& Wetlands to Downstream Waters: A Review & Synthesis of 
the Scientific Evidence” (Jan. 2015). These documents go to 
considerable lengths to justify the Agencies’ approach in craft-
ing the rule, and will likely play a part in any procedural chal-
lenges to the rule. Regulated parties will want to keep track of 
the rule as it develops through agency interpretation and litiga-
tion, and be ready for significant changes to the current regime 
when the new rule takes effect.  
 
 
TEXAS DROUGHT CURTAILMENT RULES 
(continued from page 1) 

tect public health and welfare, and is not subject to a 
takings claim. 

37 Tex. Reg. at 3102. 
By the end of 2012, with the Brazos River Basin in a se-

vere drought, the TCEQ faced its first test implementing its 
new rules when Dow Chemical Company (Dow), a senior wa-
ter rights holder in the lower part of the basin, made a priority 
call. The TCEQ’s Executive Director issued a series of orders 
curtailing the use of water by rights junior to Dow’s. The Ex-
ecutive Director, however, did not suspend the use of water by 
municipal and electric power generation users because of the 
public safety and welfare concerns. The TCEQ’s order was 
later modified by the TCEQ Commissioners, who required the 
holders of those non-suspended junior water rights to provide 
reports on water use, information demonstrating the non-

suspended junior’s reasonable efforts to obtain alternate water 
supplies, and information about efforts to identify long-term 
additional or alternative water supplies. See TCEQ Executive 
Director, Suspension Orders of November 19, 2012, January 8, 
2013, and January 15, 2013; TCEQ Order of December 12, 
2012 (affirming and modifying the Executive Director’s order). 

As a result of the TCEQ’s last order on January 15, 2013, 
887 water rights were suspended for a total of 943,685 acre-
feet of water per year and 19 water rights were not suspended 
for a total of 1,829,781 acre-feet of water per year. See Affida-
vit of Donald G. Rauschuber in Support of Plaintiffs’ Motion 
for Summary Judgment, Tex. Farm Bureau v. TCEQ, No. D-1-
GN-12-003937 (53d Dist. Ct., Travis County, Tex., Mar. 4, 
2013). The TCEQ’s order, however, did not result in a signifi-
cant increase in the amount of water available at Dow’s facili-
ty. See Order Granting the Petition for the Appointment of a 
Watermaster in Brazos River Basin, TCEQ Docket No. 2013-
0174-WR, at Finding of Fact No. 30 (Apr. 21, 2014). 

The Bureau and several individuals filed suit challenging 
the validity of the TCEQ’s drought rules, arguing that the 
agency had exceeded its statutory authority in adopting rules 
that allow the TCEQ to ignore priority dates and suspend cer-
tain senior water rights while leaving preferred juniors able to 
divert. Tex. Farm Bureau, No. D-1-GN-12-003937. In its mo-
tion for summary judgment, the Bureau argued that the 
TCEQ’s approach to not suspend certain junior water rights 
disregarded the prior appropriation doctrine, “which is a fun-
damental part of Texas water law and each surface water right 
in Texas . . . .” See Plaintiffs’ Motion for Summary Judgment 
at 8, Tex. Farm Bureau, No. D-1-GN-12-003937 (53d Dist. Ct., 
Travis County, Tex., Mar. 4, 2013). Further, as the Bureau not-
ed, the Texas legislature explicitly refused to grant the TCEQ 
the authority to disregard the prior appropriation system when 
it adopted Tex. Water Code Ann. § 11.053. See Plaintiffs’ Mo-
tion for Summary Judgment, supra, at 9. The statute states that 
during a period of drought, “the executive director by order 
may, in accordance with the priority of water rights established 
by Section 11.027,” temporarily suspend water rights and ad-
just diversions. Tex. Water Code Ann. § 11.053(a). 

Contrary to the TCEQ’s assertions, the Bureau explained 
that these exemptions were not necessary to protect the public 
health and welfare because Tex. Water Code Ann. § 11.139 
already addressed those situations. See Plaintiffs’ Motion for 
Summary Judgment, supra, at 11. Section 11.139 allows the 
TCEQ to authorize the transfer of water from water rights other 
than municipal or domestic uses to meet urgent public health 
and safety needs, and it requires compensation for the fair mar-
ket value of the water transferred as well as any damages 
caused by the transfer of use. Finally, the Bureau claimed that, 
to the extent the TCEQ’s drought rules were valid and allowed 
the suspension of senior water rights for the benefit of the pre-
ferred use junior water rights, the suspended senior rights had 
been unconstitutionally taken or impaired without compensa-
tion. See id. at 12. 

In response to the Bureau’s summary judgment motion, the 
TCEQ filed a cross motion for summary judgment. See 
TCEQ’s Motion to Dismiss for Want of Jurisdiction, Special 
Exceptions, Response to Plaintiffs’ Motion for Summary 
Judgment, Cross Motion for Summary Judgment, and Memo-
randa in Support Thereof, Tex. Farm Bureau, No. D-1-GN-12-
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003937 (53d Dist. Ct., Travis County, Tex., Apr. 8, 2013). The 
TCEQ contended that section 11.053’s requirement that the 
TCEQ consider priority of water rights is tempered by other 
factors in the statute. Id. at 30. The TCEQ’s argument relied on 
section 11.053(b), which requires, in part, that the TCEQ en-
sure that the executive director’s order suspending or adjusting 
water rights “conforms to the order of preferences established 
by Section 11.024.” Tex. Water Code Ann. § 11.053(b)(5). 
Thus, the TCEQ concluded that it was required to look beyond 
strict time priority. See TCEQ’s Motion to Dismiss, supra, 
at 32. 

The TCEQ further contended that, without the ability to 
suspend or not suspend certain junior water rights in the event 
of a priority call, its authority under section 11.053 was mean-
ingless. TCEQ, 2015 WL 1544586, at *5. According to the 
TCEQ, “it is not practical to require the agency to comply with 
strict priority” when applying the order of preferences outlined 
in section 11.024. Id. “[I]f the agency must comply with strict 
time compliance, then a small [junior] community hospital 
would have its appropriation suspended or adjusted before a 
[senior] recreational fishing pond.” Id. According to the TCEQ, 
section 11.053 allows it to “‘strike a balance’ between enforc-
ing priorities and exacerbating a situation in which there are 
public health, safety and welfare concerns.” Id.  

The district court disagreed with the TCEQ and granted the 
Bureau’s motion for summary judgment. In granting the mo-
tion, the court concluded that the TCEQ’s drought rules were 
invalid and exceeded the TCEQ’s statutory authority “because 
they allow deviation from the priority system and the exemp-
tion of water rights for preferred users from a curtailment or 
suspension order . . . .” See Order on Cross Motions for Sum-
mary Judgment, Tex. Farm Bureau, No. D-1-GN-12-003937 
(53d Dist. Ct., Travis County, Tex., June 6, 2013). The TCEQ 
appealed the decision. 

The court of appeals, after briefing and arguments by the 
parties, affirmed the district court’s ruling. The court found that 
the TCEQ exceeded its statutory authority when it adopted 
rules allowing the agency to exempt preferred junior water 
rights (i.e., municipal and electric power generation water 
rights) from priority calls. TCEQ, 2015 WL 1544586, at *2. 
The court of appeals stated that the meaning of section 11.053 
is clear. Id. at *5. The goals of section 11.053 must be accom-
plished in accordance with the priority of water rights estab-
lished by section 11.027. Id. Thus, the court found that the 
TCEQ’s rules allowing a senior irrigation water right to be sus-
pended before a junior municipal water right are inconsistent 
with the plain meaning of section 11.053. Id. In rejecting the 
TCEQ’s arguments, the court also noted that “[t]he mere fact 
that a policy seems unwise or inconsistent with other policies 
does not justify a departure from the plain meaning of a legisla-
tive mandate.” Id. Moreover, the court pointed out that the 
TCEQ’s arguments failed to consider section 11.139 relating to 
the emergency transfers of water rights based on public health 
and safety reasons. Id. at *6. 

With respect to the TCEQ’s assertions that it had the gen-
eral power to act in the public’s interest, the court held that it 
may not infer this authority if such authority exceeds the agen-
cy’s express legislative mandate. See id. at *2. Because sec-
tions 11.027 and 11.053 are clear regarding how priority calls 
should work, the court concluded that the TCEQ’s general po-

lice power did not allow the TCEQ to exempt certain preferred 
junior rights from priority calls because of public health and 
safety reasons. Id. at *7.  

If the court of appeals’ decision stands, the TCEQ will 
have to adopt new drought rules because the district court, as 
affirmed by the court of appeals, struck down the TCEQ’s rules 
in their entirety. See Order on Cross Motions for Summary 
Judgment, supra. The development of new drought rules that 
comply with sections 11.027 and 11.053 is on hold, however, 
until the appeals process is completed. The TCEQ filed an ap-
peal to the Texas Supreme Court on June 16, 2015.  

Editor’s Note: The reporter’s firm represented the Texas 
Farm Bureau in this matter. 

 
UPDATE ON THE ARANSAS PROJECT AND BRAGG CASES 

On December 15, 2014, the U.S. Court of Appeals for the 
Fifth Circuit issued a revised opinion in Aransas Project v. 
Shaw, 756 F.3d 801, amended and superseded by 775 F.3d 641 
(5th Cir. 2014), cert. denied, No. 14-1138, 2015 WL 1255228 
(U.S. June 22, 2015). See Vol. XLVII, No. 3 (2014) of this 
Newsletter. The Aransas Project case is a suit brought against 
the TCEQ alleging that the agency’s management of water 
rights and freshwater inflows into the bays caused a take of the 
endangered whooping crane. The Fifth Circuit reversed the trial 
court’s decision holding that the agency’s issuance and admin-
istration of water rights did not foreseeably and proximately 
cause deaths of whooping cranes. See 775 F.3d at 660. The 
Aransas Project filed its petition for a writ of certiorari with the 
U.S. Supreme Court on May 16, 2015, and the petition was 
denied on June 22, 2015. 

The Texas Supreme Court has denied the petitions for re-
view filed in Edwards Aquifer Authority v. Bragg, 421 S.W.3d 
118 (Tex. App.—San Antonio 2013, pets. denied). See Vol. 
XLVII, No. 1 (2014) of this Newsletter. Glenn and JoLynn 
Bragg had filed suit against the Edwards Aquifer Authority 
(EAA) on the basis that the EAA’s denial of the Bragg’s 
groundwater permit applications resulted in a regulatory taking. 
The court of appeals found that the EAA’s permitting system 
resulted in a regulatory taking but disagreed with the trial 
court’s methods for determining the compensation. As per the 
court of appeals’ decision, the case will now be remanded to 
the trial court to determine compensation in a manner that is 
consistent with the court of appeals’ decision. 

 

FEDERAL 
(Amy K. Kelley, Reporter)

 
 
TWO FEDERAL DISTRICT COURTS PRELIMINARILY ADDRESS 
FEDERAL INDIAN RESERVED RIGHTS AND GROUNDWATER 

The Walker River system was subject to an adjudication 
starting in 1924 and resulting in a decree (Equity C-125) in 
1936 (as amended in 1940). Several recent proceedings have 
involved attempts to re-open the matter. In one proceeding ti-
tled “sub-file C-125-B,” the Walker River Paiute Tribe (Tribe) 
and the United States, as intervenor, sought to claim various 
“additional rights under federal law beyond those previously 
adjudicated in the Decree.” United States v. Walker River Irri-
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gation Dist., No. 3:73-cv-00127, 2015 WL 3439106, at *3 (D. 
Nev. May 28, 2015). Eight of the claims (relating to claims for 
several other tribes, allottees, or non-Indian claimants including 
two U.S. military facilities, the Toiyabe National Forest, and 
the Bureau of Land Management) were stayed pending resolu-
tion of the Tribe’s claims. The United States’ claims for the 
Tribe were for rights to “irrigate more land than the 2100 acres 
upon which its decreed right to a flow of 26.25 cfs is based,” an 
entitlement to “enough water to irrigate lands added to the res-
ervation,” and rights to use groundwater in the basin. Id. The 
Tribe’s claim added a claim for storage rights. Id. at *4.  

Much of the case involved a procedural issue: whether the 
claims of the United States and the Tribe sought modification 
of the decree or were new. The categorization process could be 
relevant in future cases attempting to address issues under the 
decree, but it did not end up being determinative in this case. 
The court found that “[o]n balance, . . . the present action is in 
fact a new action,” and proceeded to hold that the doctrine of 
claim preclusion foreclosed any new claims. Id. at *6. “The 
Decree prevents the United States (like all parties) from claim-
ing any additional rights beyond those adjudicated therein, 
whether based on state law or federal law.” Id. The court also 
stated that even if the request were not new; but one for modi-
fication, laches would almost certainly prevent changing the 
terms of the Decree. Id. 

That would apply to any new claims for groundwater 
rights, but the court found that  

it has jurisdiction over groundwater for a single pur-
pose. The scope of the Decree does not extend to . . . 
groundwater, but only to surface water. . . . The Court 
will therefore neither affirm nor deny any party’s right 
to pump groundwater . . . . However, the Court may 
adjudicate claims that any person’s pumping of 
groundwater, within or without the basin of the Walk-
er River, adversely affects decreed rights under the no 
injury rule. That is the only context under which this 
Court has jurisdiction under the Decree to say any-
thing about groundwater pumping . . . . 

Id. 
The court’s conclusion that it had such (albeit limited) ju-

risdiction was based on its reading of Kansas v. Nebraska, 135 
S. Ct. 1042 (2015). The court stated that “just as the Supreme 
Court in Kansas v. Nebraska examined the language of the 
[Republican River Compact] in order to determine its reach, the 
Court here must examine the language of the Decree.” 2015 
WL 3439106, at *8. The decree enjoined all parties from “in-
terfering in any way with the waters of . . . Walker River . . . so 
as to in any way or manner interfere with the diversion, enjoy-
ment and use of the waters of any of the other parties . . . .” Id. 
The court found that “[t]his passage plainly gives the Court 
jurisdiction to enjoin groundwater pumping that interferes with 
decreed rights.” Id. at *9. That, however, was “a question for 
another day” because “no such controversy is currently submit-
ted for decision.” Id.  

The other case, Agua Caliente Band of Cahuilla Indians v. 
Coachella Valley Water District, No. 5:13-cv-00883, 2015 WL 
1600065 (C.D. Cal. Mar. 20, 2015), more directly addressed 
the applicability of the reserved rights doctrine to groundwater, 
but still in a limited way. See id. at *3 (“A series of seven Ex-

ecutive orders . . . created what is now the Agua Caliente’s 
reservation . . . . All the Orders are very short.”). The executive 
orders did not address the topic of groundwater at all, and were 
very general in their descriptions of the purpose of the reserva-
tion. This case addresses “phase one” of what promises to be 
protracted litigation, and made determinations regarding two 
issues: the existence of reserved water rights, and whether the 
Agua Caliente retained any aboriginal water rights. The court 
determined that, indeed, the Band has reserved water rights, but 
not aboriginal rights. The court noted that quantification will 
occur in a future phase, although it went on about it at some 
length before, seemingly reluctantly, stating that “the Court 
addresses here only the existence of the Tribe’s Winters 
rights . . . .” Id. at *5. 

The court was not troubled by the lack of specific language 
in the executive orders as to the purpose of the reservation, 
stating that “[t]he specific purposes of an Indian reservation, 
however, were often unarticulated. The general purpose, to 
provide a home for the Indians, is a broad one and must be lib-
erally construed.” Id. at *6 (alteration in original) (quoting Col-
ville Confederated Tribes v. Walton, 647 F.2d 42, 47 (9th Cir. 
1981)). The court also later cited Walton again, noting that 
“[t]he Ninth Circuit has specifically emphasized such a pur-
pose’s elasticity; a tribal reservation’s reason for being is not 
etched in stone, but shifts to meet future needs.” Id. at *9 (cit-
ing Walton, 647 F.2d at 47–48).  

The court found that the reservation of water could be one 
for groundwater, if appurtenant. See id. at *6–7 (“Any attempt 
to limit appurtenant water sources to surface water fails as a 
matter of law and logic. . . . With one exception, every court to 
address the issue agrees that Winters rights encompass 
groundwater resources, as well as surface water, appurtenant to 
reserved land.”). Since the federal government intended that 
there be reserved water rights, and the “[r]ights to the ground-
water underlying the reservation are appurtenant to the reserva-
tion itself,” the court had no problem in concluding that the 
reserved right could include groundwater, but “[w]hether 
groundwater resources are necessary to fulfill the reservation’s 
purpose, however, is a question that must be addressed in a 
later phase of this litigation.” Id. at *7 (emphasis added). 

Soon after California became a state in 1850, Congress 
passed the Act of March 3, 1851, 9 Stat. 631, to settle various 
claims existing prior to the 1848 Treaty of Guadalupe Hidalgo. 
That Act included a two-year time limit for submitting claims. 
The Agua Caliente never submitted a claim, much less within 
the two-year time limit. The court found that even if the Band 
somehow reinstituted a “title of original occupancy” thereafter, 
the establishment of the reservation in the 1870s re-
extinguished any aboriginal rights; “an aboriginal right of oc-
cupancy is fundamentally incompatible with federal owner-
ship.” 2015 WL 3439106, at *11. Without an aboriginal land 
claim, the court found there could be no aboriginal water 
claims. Id. 

The court rather presciently noted that if it were wrong 
about reserved water rights potentially including groundwater 
rights, “[t]he scope of this litigation would, at the very least, 
shrink dramatically . . . .” Id. That being the case, the court 
certified its order for interlocutory appeal, “should the parties 
seek review.” Id. at *12. 
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ALASKA 

(Thomas E. Meacham, Reporter)
 

 
ALASKA SUPREME COURT UPHOLDS CHALLENGE TO 
“TEMPORARY” LAND USE PERMITS, BUT FINDS TEMPORARY 
WATER USE PERMIT PROCEDURE TO BE CONSTITUTIONAL 

On May 29, 2015, the Alaska Supreme Court issued a 
unanimous ruling in Aulukestai v. State Department of Natural 
Resources, Nos. S-14560, S-14579, 2015 WL 3452438 (Alaska 
May 29, 2015). At issue were the procedures used by the State 
of Alaska to permit the exploration of Pebble Limited Partner-
ship’s (Pebble) vast and controversial mineral prospect on re-
mote, roadless state land near Bristol Bay, Alaska. 

The plaintiffs/appellees were local Alaska Native groups 
and individuals, and two prominent Alaskans, former First La-
dy Bella Hammond and 1958 constitutional convention dele-
gate Victor Fischer. The plaintiffs had lost in superior court, 
and a very contentious related claim, for superior court attor-
ney’s fees and court costs totaling nearly $1 million, had arisen 
against them as the non-prevailing parties. The plaintiffs’ liti-
gation had rested fundamentally on the asserted repeated fail-
ures of the Alaska Department of Natural Resources (ADNR) 
to provide prior public notice, as required by the Alaska Con-
stitution, before allowing Pebble to pursue its mineral explora-
tion activities under numerous miscellaneous land use permits 
(MLUP) and temporary water use permits (TWUP) issued to it 
by ADNR from 2002 through 2009. 

Article VIII, section 10 of the Alaska Constitution requires 
prior public notice and other safeguards prescribed by law be-
fore the State may dispose of an interest in state land. The State 
and Pebble argued that the MLUPs and TWUPs issued by 
ADNR were “functionally revocable” and were not “disposals” 
of state land interests because by their specific terms they were 
mere permits, revocable at will. 2015 WL 3452438, at *9–10. 
The activities that the MULPs had authorized appeared sub-
stantial: 1,269 drilled bore holes from 10 to 7,000 feet deep; 
220,000 feet of seismic blast lines; 320 soil test pits; numerous 
temporary camp structures; and thousands of helicopter flights. 
Id. at *1–3. Up to 12 drill rigs were authorized to be on site. 
Pebble’s TWUPs authorized the daily use, from streams, 
ponds, and previous drill holes, of up to 16,200 gallons of wa-
ter per day (113,400 gallons per week), per drill rig. Id. at *3. 

The supreme court held that despite the assertions by 
ADNR and Pebble, the MLUPs had authorized significant and 
permanent (not temporary) alterations of state land, and that 
due to the intended and foreseeable investments of time and 
money, the MLUPs were functionally irrevocable. Id. at *18. 
Therefore, they constituted disposals of state land without prior 
public notice, in violation of article VIII, section 10 of the 
Alaska Constitution. Id. at *16. Pebble and ADNR had not 
helped their claim that the MLUPs were legally revocable by 
incongruously emphasizing the immense mineral exploration 
expenditures made by Pebble ($300 to $400 million since 
2002) and the fact that Pebble was reimbursing the State for $2 
million in costs associated with processing its permits from 
2007 to 2011, including payment of all or part of the salaries of 
58 state employees. Id. The court held that, “[t]he point of the 

[functional irrevocability] test is that where large sums have 
been invested, the government is effectively forced to honor the 
full term of the permit, because revoking it prematurely could 
cause a significant loss. That is the case here.” Id. at *18. The 
court also held that the concrete plugs and steel casings in the 
bore holes that would remain behind after exploration “repre-
sent a lasting occupancy of state lands that is inconsistent with 
the concept of revocability.” Id. at *21. 

However, as to the TWUPs that ADNR had issued to Peb-
ble, the court held that these were not disposals of an interest in 
state lands, and thus did not require prior public notice under 
the constitution. The court noted that language in the five-year 
TWUPs, each covering approximately five separate water 
sources, was similar to language concerning modification or 
revocability contained in the MLUPs and thus arguably quali-
fied as an at-will revocation clause. Id. However, the court held 
that:  

Any particular TWUP could be revoked for a 
number of reasons that would not threaten [Pebble’s] 
overall exploration program. Thus a land manager 
would not inevitably feel pressured not to revoke a 
TWUP by the possibility of imposing an enormous fi-
nancial loss on [Pebble] or by the possibility of caus-
ing the loss of hundreds of jobs or threatening the 
State’s credibility with potential mining investors. 
Further, unlike in the case of MLUPs, there are no 
permanent structures or other features left in or on the 
land with respect to the water use permits. 

Id. at *22. Therefore, the court concluded that the TWUPs were 
in fact functionally revocable and thus had not required prior 
public notice under the Alaska Constitution. Id. 

Because the plaintiffs below had now prevailed on appeal, 
the potential million-dollar costs and attorney’s fee award 
against them was negated, and they became eligible as prevail-
ing parties to seek costs and attorney’s fees from the State and 
Pebble, as a unanimous court decided in the companion case of 
Alaska Conservation Foundation. v. Pebble Limited Partner-
ship, Nos. S-15059, S-15060, S-15089, 2015 WL 3452471 
(Alaska May 29, 2015). 

 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
CALIFORNIA REQUIRES MANDATORY WATER 
CONSERVATION 

As California moved into another year of severe drought—
the most severe in history—Governor Edmund G. Brown, Jr., 
issued an executive order on April 1, 2015, directing the first 
ever mandatory water reductions in the state. See Executive 
Order B-29-15 (Apr. 1, 2015).  

The State Water Resources Control Board (Board) re-
sponded by adopting emergency regulations requiring a 
statewide 25% reduction in urban water use through February 
2016. See Cal. Code Regs. tit. 23, §§ 863–866. 

The mandatory urban conservation requirement will result 
in significant cutbacks on outdoor watering. The regulation 
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prohibits use of potable water to irrigate ornamental turf on 
public street medians and, under certain circumstances, to irri-
gate landscaping outside newly constructed homes. Id. 
§ 864(a)(7), (8). 

Several restrictions going back to emergency regulations 
adopted in 2014 are continued and made mandatory: no wash-
ing of sidewalks and driveways with potable water; no runoff 
when irrigating with potable water; mandatory use of hoses 
with automatic shut-off nozzles to wash cars; no use of potable 
water in non-recirculating fountains; and no serving water in 
restaurants unless requested. Id. § 864(a)(1)–(4), (6). 

Violation of the emergency regulation is an infraction pun-
ishable by a fine of up to $500 for each day the violation oc-
curs. Id. § 864(d). 

Criticized by some for not requiring cutbacks for agricul-
tural water uses as part of its administration of water rights, the 
Board will be issuing curtailment orders first to junior water 
right holders and later, if necessary, to senior water right hold-
ers as data on available natural supplies becomes available. 
Also, both the U.S. Bureau of Reclamation and the California 
Department of Water Resources announced severe delivery 
restrictions for customers of the Central Valley Project and the 
State Water Project due to greatly reduced storage in major 
reservoirs. See News Release, U.S. Bureau of Reclamation, 
“Reclamation Announces Initial Water Supply Allocation for 
Central Valley Project” (Feb. 27, 2015); Cal. Dep’t of Water 
Res., “State Water Project Delivery Capability Report 2015” 
(Apr. 24, 2015).  

On May 22, 2015, the Board approved a proposal by hold-
ers of riparian water rights in the Sacramento-San Joaquin Del-
ta to voluntarily reduce their water use by 25% in part by 
fallowing land in order to avoid mandatory curtailment orders. 
See Press Release, Board, “State Water Board Approves Vol-
untary Cutback Program for Delta Riparian Water Rights” 
(May 22, 2015). In California’s unusual water rights system, 
riparian rights are senior to all appropriative rights, but due to 
somewhat limited data available to the Board, the rights are 
difficult to enforce. 

 
LENGTHY LITIGATION OVER COLORADO RIVER 
TRANSFER ENDS 

After 12 years, multiple cases challenging the transfer of 
200,000 acre-feet of Colorado River water from the Imperial 
Irrigation District (District) to other Southern California water 
agencies ended with a settlement between the District, the 
County of Imperial, and the Imperial County Air Pollution 
Control District. See In re Quantification Settlement Agreement 
Cases, 237 Cal. App. 4th 72 (3d Dist. May 26, 2015). 

Other cases previously decided on the issue include: 
California ex rel. Imperial County Air Pollution Control Dist. 
v. U.S. Dep’t of the Interior, 767 F.3d 781 (9th Cir. 2014); In re 
Quantification Settlement Agreement Cases, 134 Cal. Rptr. 3d 
274 (Ct. App. 3d Dist. 2011); Consejo de Desarrollo Econo-
mico de Mexicali, A.C. v. United States, 482 F.3d 1157 (9th 
Cir. 2007). See Vol. XLVII, No. 3 (2014); Vol. XLV, No. 1 
(2012); Vol. XL, No. 2 (2007) of this Newsletter. 

 

COLORADO 
(William A. Paddock, Reporter) 

 
 
COLORADO SUPREME COURT ADDRESSES ABANDONMENT 
ISSUES 
Statutory Presumptions and Burden of Proof in 
Abandonment Proceedings 

Every 10 years the Division Engineer for each water divi-
sion is required to prepare a “decennial” list of the water rights 
that the Division Engineer believes have been abandoned. The 
Division Engineer is to list water rights that, for a period of 10 
or more years, have failed to apply to beneficial use, when 
needed, the water available to the water right. Such nonuse 
creates a rebuttable presumption that the water right has 
been abandoned to the extent of the water available and 
not applied to beneficial use. See Colo. Rev. Stat. §§ 37-92-
401(4), -402(11). 

In 2010 the Division Engineer for Water Division No. 1 
included the Tip Jack water right and the Hutton Ditches 1 and 
2 water rights on the decennial abandonment list. The Jim Hut-
ton Educational Foundation (Foundation) owned the water 
rights and protested their inclusion in the abandonment list. A 
trial was held on the protest, and at the conclusion of trial the 
water court determined that the Division Engineer had not es-
tablished by a preponderance of the evidence that the Founda-
tion had failed to use the Tip Jack water right (and Hutton 1 
and 2 water rights), and even if nonuse had been proven, the 
Foundation had rebutted the resulting presumption of aban-
donment. The State Engineer appealed with respect to the Tip 
Jack water right, and in Wolfe v. Jim Hutton Educational 
Foundation, 2015 CO 17, 344 P.3d 855, the Colorado Supreme 
Court reversed, holding that the water judge applied the incor-
rect standard to determine if a presumption of abandonment 
had arisen, failed to properly apply the burden of proof, and 
failed to make the factual findings necessary to determine that 
the presumption of abandonment had been rebutted. 

The Tip Jack water right was originally decreed in 1893 
for 2 cubic feet per second (cfs) for irrigation use from the 
South Fork of the Republican River. Its decreed point of diver-
sion was inundated by the construction of Bonny Reservoir 
Dam, which was completed in 1952. In 1977 the State Engineer 
placed the Tip Jack water right on the decennial abandonment 
list. In response, the then owner filed an application for change 
in point of diversion downstream from Bonny Reservoir. 
Wolfe, 2015 CO 17, ¶ 4. The 1978 decree granted a change in 
point of diversion to a location downstream from Bonny Res-
ervoir, but made no other changes to the water right. At the 
same time, the water court entered a decree for two additional 
water rights, Hutton Ditches 1 and 2, which also diverted from 
the South Fork of the Republican River downstream from Bon-
ny Reservoir. Id. ¶ 5. It appears that the Division Engineer re-
moved the Tip Jack water right from the 1977 abandonment 
list. 

At trial the Division Engineer submitted unrebutted evi-
dence that the Tip Jack water right had not been diverted at its 
decreed point of diversion since at least 1978. Id. ¶ 6. In re-
sponse, the Foundation argued that the Tip Jack water right was 
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diverted at the Hutton 2 Ditch and was used to serve the lands 
underlying the Tip Jack Ditch. Id. The Division Engineer disa-
greed, arguing that this could not have occurred because the 
pump supplying water to the Hutton 2 Ditch had a capacity 
of only 4.92 cfs, the rate of diversion for the Hutton 2 water 
right. Therefore, it was not physically possible to divert both 
the Tip Jack water right and the Hutton 2 water right at that 
structure. Id. 

The water court held that the Division Engineer failed to 
establish by a preponderance of the evidence that the Founda-
tion had abandoned the Tip Jack, Hutton 1, and Hutton 2 water 
rights. In so doing, it relied on evidence of the use of the Tip 
Jack Ditch to provide water to lands historically irrigated by the 
Tip Jack water right, and was not persuaded by the lack of di-
version records, the lack of a power supply to the Hutton 2 
pump house, or the other evidence presented by the Division 
Engineer. The water court went on to find that even if the Divi-
sion Engineer had shown 10 years of nonuse, the Foundation 
had presented ample evidence to rebut the presumption of in-
tent to abandon because of its maintenance of the ditches and 
the conveyance of water rights in the chain of title to the land. 
Id. ¶ 8. 

On appeal, the Colorado Supreme Court first explained 
that the determination of whether the Foundation had aban-
doned the Tip Jack water right would entail a two-step analysis: 
the water court must determine, first, whether the Division En-
gineer had met his burden of demonstrating nonuse for 10 or 
more years, which creates a rebuttable presumption of intent to 
abandon; and second, whether the Foundation had met its bur-
den to rebut the presumption by presenting credible evidence 
that excused the nonuse or showed lack of intent to abandon. 
Id. ¶¶ 11, 12. 

Relying on the water court’s finding that the Tip Jack wa-
ter right was never diverted into the Tip Jack Ditch from its 
decreed changed point of diversion, and the absence of any 
diversion structure on the South Fork of the Republic River at 
that location, the supreme court concluded that the Division 
Engineer had established the presumption of abandonment by 
virtue of 10 years of nonuse. The court explained that nonuse 
refers to the water right, not the water itself, and since a water 
right is decreed to a specific point of diversion, a water right 
owner can only perfect a water right through diversions at the 
decreed point of diversion and subsequent beneficial use. Id. 
¶ 16. It stated that the use of the decreed point of diversion is a 
key element in the use of the water right itself, and therefore 
the Division Engineer’s undisputed evidence of nonuse of the 
decreed point of diversion for more than 10 years established 
the rebuttable presumption of abandonment. Id. ¶¶ 16, 17. Be-
cause the Division Engineer had proven over 10 years of non-
use of the decreed point of diversion, the court concluded that 
nothing further was required to trigger the presumption that the 
Tip Jack water right had been abandoned. Id. ¶ 17. When the 
presumption of abandonment was established, the burden shift-
ed to the Foundation to demonstrate facts or conditions excus-
ing the nonuse or demonstrating lack of intent to abandon. Id. 

On appeal, the Foundation argued that diversions at an un-
decreed point of diversion are sufficient to rebut the presump-
tion of abandonment. Id. ¶ 20. It relied upon Lengel v. Davis, 
347 P.2d 142 (Colo. 1959), and Means v. Pratt, 331 P.2d 805 
(Colo. 1958), for the proposition that a change in the method or 

means of conveying a water right from the source supply to the 
place of use is not evidence of abandonment, and that the unau-
thorized change of a point of diversion is evidence of non-
abandonment. Wolfe, 2015 CO 17, ¶¶ 21, 22. The supreme 
court agreed, and concluded that despite changes in the statuto-
ry law, use of a water right at an undecreed point of diversion 
did not evidence intent to abandon, and that Colorado law dis-
favors findings of abandonment. Id. ¶ 24. In a footnote the 
court went on to state, however, that use of a water right at an 
undecreed point of diversion would be treated as nonuse in a 
change of water rights proceeding for the purpose of calculat-
ing the historical consumptive use of the water right. Id. 
¶ 24 n.5. 

Based on the record, the court could not tell whether the 
water court had properly determined that the Tip Jack water 
right was not abandoned. The court could not determine wheth-
er the water court found that the Foundation had diverted the 
Tip Jack water right to serve the historically irrigated land, as 
opposed to simply delivering water through the Tip Jack Ditch 
to those lands. Id. ¶ 25. In addition, the water court did not 
clearly distinguish what water rights had been diverted and 
delivered through the Tip Jack Ditch from the Hutton 2 point of 
diversion. Id. The court pointed out that the delivery of water 
through the Tip Jack Ditch did not equate to use of the Tip Jack 
water right. It therefore remanded the case to the water court 
and directed the water court to separately analyze the use of the 
Tip Jack water right, as opposed to the Tip Jack Ditch, to de-
termine if the Foundation had in fact rebutted the presumption 
of abandonment. Id. ¶ 26. 
Water Court Jurisdiction in Abandonment Proceedings  

In re Protest of McKenna, 2015 CO 23, 346 P.3d 35, in-
volves the three water rights for the Sanchez Ditch that were 
included in the 2010 decennial abandonment list prepared by 
the Division Engineer for Water Division No. 2. McKenna 
Ranch (McKenna), the owner of the water rights, protested 
their inclusion on the abandonment list. After a trial, the water 
court concluded the water rights had not been applied to bene-
ficial use for the statutory abandonment period, McKenna had 
failed to rebut the resulting presumption of intent to abandon, 
and the water rights had been abandoned. McKenna appealed, 
and the Colorado Supreme Court upheld the water court’s de-
termination of abandonment. 

At trial in the water court, based on the Division Engi-
neer’s “evidence that the Sanchez Ditch water rights had not 
been applied to beneficial use since at least 1982, the [water] 
court found that there was sufficient evidence of nonuse to es-
tablish a presumption of abandonment.” Id. ¶ 7. McKenna’s 
evidence of lack of intent to abandon the water rights was 
based on alleged repairs to the ditch and diversion of water for 
irrigation. The water court described this evidence as a “‘pre-
varicated receipt and . . . choreographed photos’ of the 2003 
diversion,” and concluded this was insufficient to overcome the 
presumption of abandonment. Id. ¶ 10. “Instead, the [water] 
court found that the pictures were staged to avoid abandon-
ment. . . . [and] found no evidence of actual repairs to the ditch, 
no attempt to legally change the point of diversion, and no in-
priority calls for water until 2013.” Id. Thus, the water court 
upheld the abandonment of the Sanchez Ditch water rights. Id. 

On appeal to the Colorado Supreme Court, McKenna ar-
gued that the water court did not have the power to enter an 
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abandonment decree because the Division Engineer did not 
strictly comply with the requirements of Colo. Rev. Stat. § 37-
92-401(1)(a). McKenna, 2015 CO 23, ¶ 17. That section estab-
lishes the schedule for the preparation, publication, and revi-
sion of the decennial abandonment list. The Division Engineer 
must prepare the list of abandoned water rights by July 1. Id. 
¶ 15. Because the 2010 decennial abandonment list was dated 
July 7, McKenna argued the Division Engineer’s failure to 
comply with the statutory deadline divested the water court of 
subject matter jurisdiction. Id. 

The supreme court was not persuaded by McKenna’s ar-
gument; it pointed out that statutory “provisions that prescribe 
the time within which an agency must act are presumed to be 
directory unless the statute suggests a contrary intent.” Id. ¶ 20. 
The court also pointed out that the statute directs preparation of 
the decennial abandonment list at least a month before its re-
quired publication, so the delay in preparation did not defeat 
the water court’s ability to hear challenges to the inclusion of a 
water right on the abandonment list after its publication. Id. 
¶ 21. It also noted that McKenna had invoked the water court’s 
jurisdiction by protesting the inclusion of the Sanchez Ditch 
water rights on the abandonment list. Id. The court concluded 
that the Division Engineer’s failure to prove strict compliance 
with the schedule in section 37-92-401(1)(a) did not divest the 
water court of jurisdiction, particularly because McKenna was 
not prejudiced by the delay. Id. The court held that the deadline 
to prepare the abandonment list under that statute is directional, 
not a jurisdictional mandate. Id. ¶ 22. The court then reviewed 
McKenna’s evidence of lack of intent to abandon, found the 
water court’s determination of abandonment was amply sup-
ported by the record, and upheld the abandonment of the water 
rights. Id. ¶¶ 24–28. 

 
COLORADO WATER CONSERVATION BOARD’S DECISION TO 
APPROPRIATE INSTREAM FLOW WATER RIGHTS DEEMED A 
QUASI-LEGISLATIVE ACTION 

The State of Colorado, and in particular Colorado Parks 
and Wildlife (CPW) (formerly Division of Wildlife (DOW)) 
and the Colorado Water Conservation Board (CWCB) have 
been proactive in their efforts to prevent the need to place na-
tive species in Colorado on the federal list of threatened or en-
dangered species. In 2008, staff of the CWCB, DOW and the 
U.S. Bureau of Land Management (BLM) recommended to the 
CWCB that it appropriate a minimum instream flow (ISF) wa-
ter right for the last 17-mile reach of the San Miguel River in 
southwestern Colorado. As described in In re Application for 
Water Rights of Colorado Water Conservation Board in the 
San Miguel River, 2015 CO 21, 346 P.3d 52, the purpose of the 
appropriation was to preserve aquatic habitat for three “sensi-
tive” species of fish with the unfortunate names of flannel-
mouth sucker, bluehead sucker, and roundtail chub, and to 
protect “globally imperiled riparian communities.” Id. ¶ 4. Be-
ginning in 2008, the CWCB engaged in substantial public out-
reach to discuss the proposed ISF appropriation, and delayed its 
appropriation so that local water users could file on and adjudi-
cate water rights senior to the planned ISF. Id. 

At its January 2011 meeting, the CWCB announced its in-
tention to appropriate the San Miguel River ISF. It thereafter 
provided the required notice of the proposed ISF appropriation, 
and scheduled a hearing on the proposal in September 2011. Id. 

¶ 5. The Farmers Water Development Company (Farmers), a 
mutual ditch company that owns a reservoir and water rights on 
the San Miguel River, and others filed notices of intent to con-
test the ISF. Farmers thereafter filed a prehearing statement, 
including an alternative proposal, a technical (engineering) 
analysis, and a rebuttal statement making legal and factual ar-
guments against the appropriation. Farmers, however, did not 
participate in the CWCB hearing on the proposed San Miguel 
River ISF. Id. 

As a condition of making an ISF appropriation, the CWCB 
is required by statute to find that:  

the natural environment will be preserved to a reason-
able degree by the water available for the appropria-
tion to be made; that there is a natural environment 
that can be preserved to a reasonable degree with [the 
ISF] water right herein, if granted; and that such envi-
ronment can exist without material injury to water 
rights.  

Id. ¶ 6 (quoting Colo. Rev. Stat. § 37-92-102(3)(c)). After the 
hearing, the CWCB made these finding with respect to the San 
Miguel River ISF and thereafter filed an application for the ISF 
water right with the water court for Water Division No. 4. 
Farmers filed a statement of opposition to the CWCB’s appli-
cation. Id. ¶ 7. 

In the proceeding before the water court, the CWCB filed a 
Colo. R. Civ. P. 56(h) motion seeking a determination that the 
CWCB’s decisions to make ISF appropriations are quasi-
legislative actions. 2015 CO 21, ¶ 7. Farmers responded and 
filed its own rule 56(h) and summary judgment motions and 
counter-claims in which it argued that the CWCB’s appropria-
tion of an ISF right is a quasi-judicial action and that the 
CWCB’s procedures failed to comply with applicable due pro-
cess standards. Id. The water court agreed with the CWCB, 
“concluding that ‘the relevant factors weigh in favor of catego-
rizing an ISF appropriation as a quasi-legislative proceeding’ 
because it is ‘not designed to determine the rights and duties of 
specific individuals, but [is] designed to enact a legislative pol-
icy of preserving instream flows in order to protect the envi-
ronment.’” Id. ¶ 8 (alteration in original). Thereafter, Farmers 
stipulated to the entry of the San Miguel River ISF decree, but 
reserved its right to appeal the water court’s judgement. Id. 

On appeal, Farmers renewed its argument that because the 
CWCB’s decision to appropriate the San Miguel ISF was qua-
si-judicial in nature, the procedures of the CWCB’s rules that 
provide for a notice and comment period followed by the hear-
ing were insufficient to satisfy the standards of due process. Id. 
¶ 20. The court disagreed, concluding that “the CWCB’s deci-
sion [was] quasi-legislative because it [was] a policy decision 
to ‘preserve the natural environment’ ‘on behalf of the people 
of the state of Colorado,’ as opposed to an adjudication of the 
rights of any specific party, as is the case with quasi-judicial 
determinations.” Id. ¶ 9 (citation omitted) (quoting Colo. Rev. 
Stat. § 37-92-102(3)). Accordingly, it affirmed the decision of 
the water court. Id. 

In reaching its conclusion the supreme court began with an 
analysis of the CWCB’s statutory authority, the purpose of 
Colorado’s ISF water rights, and the CWCB’s process for mak-
ing such an appropriation. The court pointed out that “the legis-
lature vested the CWCB with exclusive authority to appropriate 
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instream flows ‘on behalf of the people of the state of Colora-
do,’” and in so doing the CWCB is acting to protect the envi-
ronment on behalf of the public. Id. ¶ 22 (quoting Colo. Rev. 
Stat. § 37-92-102(3)). Thus, it concluded that “to the extent that 
any rights are at issue in the CWCB proceeding, it is the pub-
lic’s interest in the preservation of the environment.” Id. It went 
on to explain that the purpose of the CWCB’s procedures for 
appropriation of an ISF “is to establish whether a water appro-
priation by the CWCB would preserve, ‘to a reasonable de-
gree,’ the existing natural environment without injury to 
existing water rights,” which is a policy determination commit-
ted to the discretion of the CWCB. Id. ¶ 23 (quoting Colo. Rev. 
Stat. § 37-92-102(3)(c)). The court also pointed out that “the 
CWCB’s determination that a particular ISF will preserve the 
environment to a reasonable degree is a prospective policy de-
termination.” Id. ¶ 24.  

Thus, the court concluded that “the focus of an ISF appro-
priation by the CWCB is not on the rights of identifiable indi-
viduals or entities in the relevant water basin,” but rather “the 
focus is on carrying out a policy of preserving the natural envi-
ronment for the people of Colorado.” Id. ¶ 26. Accordingly, the 
court held that “the ISF determination is quasi-legislative in 
nature because it is ‘not designed to determine the rights and 
duties of specific individuals, but [is] designed to enact a legis-
lative policy of preserving instream flows in order to protect 
the environment.’” Id. (alteration in original). 
 
WATER USERS MAY APPROPRIATE PREVIOUSLY 
APPROPRIATED WATER FROM AN EXISTING DITCH FOR 
ADDITIONAL NONCONSUMPTIVE USES  

The facts of In re Application for Water Rights of Tidd, 
2015 CO 39, are important to understanding the decision of the 
Colorado Supreme Court and the uncharted territory it creates. 
The Frees family (collectively, Opposers) has an 1890 water 
right from Garner Creek for 6.4 cfs decreed for irrigation use. 
Garner Creek is a small stream that seldom flows more than 6.4 
cfs, so during the irrigation season essentially all of the water in 
Garner Creek is diverted under the Opposers’ 1890 water right 
into the Garner Creek Ditch No. 1, which is also owned by the 
Opposers. The Garner Creek Ditch No. 1 has no other water 
rights, so all water in the ditch is for irrigation use by the Op-
posers. A portion of the ditch, however, crosses the land of 
Charles and Barbara Tidd (Applicants) before it reaches the 
Opposers’ land, and the issue arose there. Id. ¶¶ 4, 8. 

The Applicants originally sought a conditional water right 
to divert 0.41 cfs of water from the Garner Creek Ditch No. 1, 
to pipe the water 1,222 feet downhill to generate up to 3.48 
kilowatts of electricity for household use, and then to return the 
water to the ditch upstream of the Opposers’ land. Id. ¶ 9. 
When the Opposers objected on grounds that an appropriator 
can only take water from a “natural stream” (and not a ditch), 
the Applicants amended their application to claim the Garner 
Creek Ditch No. 1 headgate on Garner Creek as their point of 
diversion. Id. 

The Applicants proposed to “divert” water from Garner 
Creek and use the Garner Creek Ditch No. 1 to deliver it to 
their pipeline’s intake located on the ditch. The Applicants 
acknowledged that they did not seek to divert additional, unap-
propriated water from Garner Creek in excess of the 6.4 cfs 
decreed water right owned by the Opposers. Id. ¶ 18. Rather, 

the Applicants asserted the right to intercept a portion of the 
Opposers’ 6.4 cfs water right after it had been diverted by the 
Opposers into the Garner Creek Ditch, to use it to generate 
power, and return it to the ditch before it was delivered to the 
Opposers for irrigation use. Id. Thus, the Applicants claimed a 
conditional water right with a 2010 priority that effectively 
relies on use of the water diverted under the Opposers’ 1890 
senior appropriation during the irrigation season. Id. 

In the water court, the Applicants filed a motion for deter-
mination of a question of law in which they “asked the water 
court to decide ‘[w]hether, and under what conditions, Appli-
cants have a right to use a ditch on their property for hydro-
power purposes, despite the objection of the ditch owners.’” Id. 
¶ 10 (alteration in original). The water court re-characterized 
the question as “whether there is water available for the Appli-
cants to appropriate at the Garner Creek Ditch No. 1 head-
gate.” Id. Relying on the amended application’s claimed point 
of diversion at the headgate of the Garner Creek, and Colora-
do’s public policy of maximizing the use of water, the water 
court ruled that “water is available at the Garner Creek Ditch 
No. 1 headgate for appropriation by the [Applicants] for their 
non-consumptive hydropower use.” Id. Thereafter, in a pro-
ceeding before the Water Referee, the parties agreed upon 
terms and conditions for the operation of the hydropower facili-
ties intended to prevent injury to the Opposers. The water court 
confirmed the ruling of the Water Referee and this appeal fol-
lowed. Id. 

On appeal, the Colorado Supreme Court upheld the deci-
sion of the water court. The court did not begin its analysis 
with the question of whether there was unappropriated water of 
the natural stream available for appropriation under Colo. 
Const. art. XVI, § 5, but rather chose to focus on “Colorado’s 
long-established policy . . . to maximize the beneficial use of 
waters of the state.” 2015 CO 39, ¶ 13. The court then de-
scribed how water rights come into existence by appropriation 
and beneficial use, and in what appears to be a non sequitur, 
went on to emphasize that an important task of the water courts 
is to “assure the maximum beneficial use of water while ade-
quately protecting against injury to vested water rights.” 
Id. ¶ 14. 

The court then described the established law governing the 
right to construct ditches to convey water from a natural stream 
to its place of use embodied in Colo. Const. art. XVI, § 7, and 
the provisions of Colo. Rev. Stat. § 37-86-102 granting a right 
to construct a ditch across lands of another to deliver water to 
its place of use. The court pointed out the provisions of Colo. 
Rev. Stat. § 37-86-105 that prohibit multiple ditches across a 
single property when one ditch can serve this function, and 
Colo. Rev. Stat. § 37-92-305(2), which provides that different 
water rights may share a common point of diversion. 2015 CO 
39, ¶ 16. The unstated implication of this recitation appears to 
be that the Applicants could use the Garner Ditch No. 1 to de-
liver a separate water right to their property for beneficial use. 

The court then turned to the application of these principles 
to the Applicants’ claim. It first stated that the Applicants acted 
correctly when seeking a judicial determination that their pro-
posed alterations to the Garner Ditch would not injure the Op-
posers’ use and enjoyment of the ditch. Id. ¶ 17. The court next 
addressed the central issue, namely whether the Applicants 
were attempting to appropriate the Opposers’ water right for 
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their own use or to effect a change of the Opposers’ water right 
by adding a new use. Id. ¶ 18. The court concluded that Appli-
cants were doing neither, but instead had sought and received a 
new conditional water right that was significantly junior to Op-
posers’ water right. In so doing, the court announced its central 
holding that “[a]lthough the [Applicants] intend to use the same 
point of diversion on Garner Creek, and some of the same phys-
ical water as the [Opposers], this is not merely permissible, 
Colorado water law favors such multiple uses if injury to senior 
water rights will not occur.” Id. (emphasis added). 

The Opposers argued that the Applicants could not appro-
priate and use water already appropriated by the Opposers, 
relying on Public Service Co. of Colorado v. FERC (PSCo v. 
FERC), 754 F.2d 1555 (10th Cir. 1985). 2015 CO 39, ¶ 19. In 
that case the Federal Energy Regulatory Commission (FERC) 
sought to impose a “headwaters benefits” fee on the Public 
Service Company of Colorado (PSCo) under section 10(f) of 
the Federal Power Act, 16 U.S.C. § 803(f), for the benefit it 
received from stored water released from the U.S. Bureau of 
Reclamation’s Green Mountain Reservoir. 2015 CO 39, ¶ 20. 
That water was diverted and used by the PSCo to generate hy-
dropower while the water was being delivered past the hydro-
power plant to downstream users. In that case the PSCo argued 
that under Colorado law it had a vested property right to divert 
and use without charge its full appropriation of 1,250 cfs 
whenever the Colorado River contained that amount of water in 
priority. See PSCo v. FERC, 754 F.2d at 1563. PSCo then ar-
gued that the assessment of headwaters benefits when it was 
simply exercising its decreed water right was an unconstitu-
tional taking without compensation. Id. at 1563–64. The U.S. 
Court of Appeals for the Tenth Circuit disagreed, holding, in 
effect, that when the natural flow of the stream, but for the re-
lease of stored water from Green Mountain Reservoir, was less 
than 1,250 cfs, the reservoir releases allowed PCSo to generate 
more power than it otherwise would have. Id. at 1565. Thus, to 
the extent PSCo received more water than was otherwise avail-
able to it under Colorado’s prior appropriation doctrine, there 
was no unconstitutional taking of property without compensa-
tion. Id. 

The Opposers relied upon PSCo v. FERC for the proposi-
tion that water appropriated by one water right is not available 
for appropriation by another. 2015 CO 39, ¶ 21. The court, 
however, disagreed, and pointed out that PSCo was making 
hydropower by the use of Green Mountain Reservoir water 
released to the Colorado River for delivery to downstream us-
ers. Id. The court suggested that this was consistent with the 
Applicants’ use of water diverted and being delivered to the 
Opposers. Id. ¶ 23. 

The court’s next leap into uncharted territory came with its 
analysis of when water is available for appropriation. It stated 
that in Colorado water “becomes ‘available’ to an adjudicated 
water right either because there is unappropriated water availa-
ble in a stream that is not over-appropriated, or, when the af-
fected stream is over-appropriated, the decree for the junior 
water right contains sufficient conditions to prevent injury to 
other adjudicated water rights.” Id. The legal authority cited by 
the court to sustain this proposition was Buffalo Park Devel-
opment Co. v. Mountain Mutual Reservoir Co., 195 P.3d 674, 
683–86 (Colo. 2008) (en banc). That case involved an augmen-
tation plan to replace to the stream system the out-of-priority 

depletions caused by wells proposed to be constructed and used 
to supply a proposed subdivision. The water court disapproved 
the application and the Colorado Supreme Court affirmed be-
cause “Buffalo Park did not prove: (1) the existence of availa-
ble unappropriated water for the conditional ground water 
rights . . . , or, in the alternative, (2) a non-injurious augmenta-
tion plan to protect the vested ground water rights of [oth-
ers] . . . .” Id. at 678–79 (emphasis added). The court in Buffalo 
Park went on to explain that “[i]f unappropriated water is not 
available, an adequate augmentation plan allows diversions in 
areas where they would not be possible otherwise.” Id. at 685. 
Thus, an augmentation plan makes out-of-priority diversions 
possible by delivery of replacement water to prevent out-of-
priority depletions to other vested water rights. Id. at 684. In 
Buffalo Park the applicant was proposing to construct new 
wells, i.e., to make its own appropriations, and to replace re-
sulting out-of-priority depletions that could injure other vested 
water rights. The leap taken by the court in Tidd is its sugges-
tion that this law authorizes one to “appropriate and use” water 
diverted by another so long as the intervening new use is non-
injurious. 

Building on this theme the court stated: 
The [Opposers’] argument that the water court lacks 
authority to decree an additional appropriation unless 
there is unappropriated water to assign to that decree 
flatly contradicts the intent and provisions of the 1969 
Act to foster a multiplicity of non-injurious uses. In 
light of over-appropriation of stream systems, flexibil-
ity in the appropriation and use of the public’s water 
resource concurrently and in succession, without inju-
ry, is a fundamental goal of the 1969 Act. 

2015 CO 39, ¶ 24. 
The court did acknowledge that the Applicants could not 

require the Opposers to divert their senior water right, and that 
diversions by the Applicants under their junior water right must 
be made in priority. But it went on to say that the fundamental 
right not to allow others to divert water to which seniors are 
entitled does not include “the right to exclude others from using 
the same physical water when multiple rights can be served 
without injury.” Id. ¶ 25. 

The court next turned to Colo. Rev. Stat. § 37-92-
305(9)(b), which it stated requires:  

an applicant for a conditional water rights decree to 
prove the availability of water under river conditions 
existing at the time of the application as a threshold 
requirement to establishing that there is a substantial 
probability that the project can and will be completed 
with diligence and within a reasonable time. 

2015 CO 39, ¶ 27 (quoting Bd. of Cnty. Comm’rs v. United 
States, 891 P.2d 952, 957 (Colo. 1995) (en banc)). It stated that 
its prior decisions have made “clear that whether water is avail-
able is inseparably intertwined with the question of whether a 
new appropriation will injure senior water rights.” Id. ¶ 28 (cit-
ing Mount Emmons Mining Co. v. Town of Crested Butte, 40 
P.3d 1255 (Colo. 2002) (en banc)). The court concluded that 
the Applicants had met this requirement by obtaining a decree 
that prevents injury to the Opposers’ water right. Id. 

It concluded its opinion with a paean to small-scale hydro-
projects, stating: 
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Small-scale hydropower projects benefit the pub-
lic because they offer an alternative source of energy 
that has generally minimal environmental impacts, di-
verts less water, is less susceptible to blackout and 
damage as a result of storms, and does not require the 
creation of dams or reservoirs because they rely on ex-
isting infrastructure. In granting the [Applicants’] non-
consumptive conditional water right application, the 
water court followed Colorado law allowing the pub-
lic’s scarce water resource to be put to multiple bene-
ficial uses while protecting decreed senior water 
rights. 

Id. ¶ 30 (citation omitted) (footnotes omitted). 
The two dissenting justices were concerned about the 

scope of the court’s expansion of the right to appropriate, the 
lack of support for the decision in prior precedent, the potential 
for unintended consequences, and the court’s intrusion into the 
realm of legislative policy and decision making. 

The dissent began by pointing out that the decision “rec-
ognizes, for the first time, a conditional right to appropriate the 
same physical water previously decreed to, and being diverted 
by, another appropriator.” Id. ¶ 32 (Márquez, J., dissenting). 
The dissent went on to point out that “the [A]pplicants’ use of 
this water relies entirely upon a diversion under a more senior 
priority—indeed, the [A]pplicants seek to intercept a portion of 
the very water diverted under a senior irrigation right.” Id. The 
dissent asserted that this novel conditional water right was in-
consistent with Colorado’s prior appropriation doctrine. Id. 

The dissent then summarized the nature of a Colorado wa-
ter right and addressed the issue not addressed squarely by the 
majority, the requirement that unappropriated water be availa-
ble for diversion in priority by a new water right, stating: “In-
deed, the very definition of a water right under the 1969 Water 
Right Determination and Administration Act is the ‘right to use 
in accordance with its priority a certain portion of the waters of 
the state by reason of appropriation of the same.’” Id. ¶ 38 
(quoting Colo. Rev. Stat. § 37-92-103(12)). Specifically, “[t]he 
Colorado Constitution guarantees the right to use beneficially a 
specified amount of [water] in priority under a decree, to the 
exclusion of all others not then in priority under a decreed wa-
ter right.” Id. (alterations in original) (quoting Upper Eagle 
Reg’l Water Auth. v. Wolfe, 230 P.3d 1203, 1210 (Colo. 2010) 
(en banc)). 

The dissent then pointed to the majority’s reliance on the 
need to promote maximum beneficial use as justification for its 
decision, but cautioned that “this principle must be applied in 
conjunction with the prior appropriation doctrine; it cannot 
trample it.” Id. ¶ 39. Further, the dissent noted that the existing 
exceptions to the prior appropriations doctrine were all recog-
nized and codified by the Colorado General Assembly, not by 
the court as was done here. Id. 

The dissent then returned to the need for unappropriated 
water, stating: 

Importantly, “[t]he right guaranteed under the 
Colorado Constitution is to the appropriation of unap-
propriated waters of the natural stream, not to the ap-
propriation of appropriated waters.” We have made 
abundantly clear that a water right is created when one 
appropriates previously “unappropriated waters of the 

natural stream” by “placing the unappropriated water 
to beneficial use.” 

Id. ¶ 41 (alteration in original) (citations omitted) (quoting Em-
pire Lodge Homeowners’ Ass’n v. Moyer, 39 P.3d 1139, 1147 
(Colo. 2001) (en banc)). 

The dissent took issue with the majority’s reliance on Buf-
falo Park for the proposition that water is “available” for use so 
long as senior water rights are not injured. It pointed out that 
the discussion in Buffalo Park relied upon by the majority ad-
dresses the statutory requirements for augmentation plans, a 
legislatively created exception to the prior appropriation doc-
trine. Id. ¶ 42. The dissent noted that the Applicants’ applica-
tion does not involve an augmentation plan, and if applications 
such as the Applicants are also to be made an exception to the 
prior appropriations doctrine, then it is the Colorado General 
Assembly that should do so. Id. 

The dissent was also unconvinced by the majority’s asser-
tion that “[o]ur previous cases make clear that whether water is 
available is inseparably intertwined with the question of wheth-
er a new appropriation will injure senior water rights” and the 
majority’s reliance on Mount Emmons for this proposition. Id. 
¶ 43 (alteration in original) (quoting Maj. op. ¶ 28). The dissent 
pointed out: 

In Mount Emmons, this court observed that, typically, 
applicants for a conditional water right “must con-
vince the water court that their diversion will cause no 
harm to senior appropriators: i.e., that water is availa-
ble.” The syllogism evident in this statement is that, if 
unappropriated water is available, then the applicant’s 
proposed new diversion will not harm senior appro-
priators. Yet the majority turns this logic on its head 
and effectively holds that, if a new diversion will not 
harm senior appropriators, then water is available for 
the new appropriation. I fail to grasp how Mount Em-
mons supports the majority’s conclusion. Notably, the 
two cases cited in Mount Emmons for the proposition 
quoted by the majority both emphasize an applicant’s 
obligation to demonstrate the availability of unappro-
priated water. 

Id. (citations omitted) (quoting Mount Emmons, 40 P.3d at 
1260). 

The dissent was equally unimpressed with the majority’s 
effort to distinguish PSCo v. FERC. Id. ¶ 44. While the majori-
ty pointed out that PSCo was allowed to divert the released 
storage water to generate hydropower while the water was be-
ing delivered to downstream appropriators, the dissent felt that 
fact utterly misses the point, which was that PSCo was getting 
more water than it was otherwise entitled to under Colorado 
water law. Id. ¶ 45. Thus, the dissent argued that PSCo v. 
FERC “stands for the proposition that a downstream user can-
not obtain a vested water right in already appropriated water 
simply by applying that water to a beneficial, non-consumptive 
use.” Id. 

The dissent also expressed concern about unintended con-
sequences of the decision. For example, the dissent asked 
whether the Applicants would have a right to prevent the Op-
posers from changing the point of diversion of their senior wa-
ter right to the detriment of the Applicants’ hydropower right, 
id. ¶ 46, a situation in which the “tail would wag the dog.” The 
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dissent was concerned that more serious issues could arise if a 
large hydropower plant were installed on a large ditch or pipe-
line and the hydropower plant was later rendered unusable by 
the senior water right owner’s decision to change its point of 
diversion. In light of these issues, the dissent argued that the 
court should defer to the Colorado General Assembly on 
whether to allow novel out-of-priority diversions, rather than 
establishing this potentially dangerous precedent. Id. ¶ 48. 

Your reporter thinks the dissent got it right. The majority 
decision in this case, sanctified by the perceived environmental 
value of the Applicants’ claim, reasons backwards from its 
conclusion to its premise, and engages in selective reading of 
its precedents to do so, a practice that should generally be 
avoided in good jurisprudence. The result is the sanctioning of 
a new class of appropriations without giving thought to the 
real-world consequences of doing so. 

Editor’s Note: The reporter’s law firm filed an amicus 
brief in support of the Opposers in this case. 

 
WATER LEGISLATION FROM THE 2015 COLORADO GENERAL 
ASSEMBLY 
Regulation of Storm Water Detention and Infiltration 
Facilities 

Urban development means more impervious surfaces; 
more impervious surfaces mean greater and faster surface run-
off; greater and faster surface runoff means more potential for 
floods. Floods are generally considered a bad thing (unless you 
are a cottonwood tree that requires periodic flooding to propa-
gate). Nevertheless, the Colorado General Assembly labored 
mightily to pass Senate Bill 15-212 (SB 15-212), 2015 Colo. 
Legis. Serv. ch. 256 (amending Colo. Rev. Stat. § 37-92-602) 
(effective Aug. 5, 2015), regulating storm water detention facil-
ities designed to mitigate flood potential resulting from urbani-
zation and forest fires. 

The controversies arose because of the State Engineer’s 
practice of not allowing storage of direct flow water rights for 
more than 72 hours when being used for irrigation. In the ab-
sence of statutory guidance (or agency rulemaking), the State 
Engineer applied the 72-hour standard to storm water detention 
facilities and asserted that any out-of-priority depletion caused 
by such facilities should be replaced. The controversy was 
compounded by the storm water management responsibilities 
and requirements of many local governmental entities, and by 
downstream water right owners’ fear that storm water detention 
would unfairly diminish their water supply. 

To address the concerns of the governmental entities, 
SB 15-212 defines a storm water detention and infiltration fa-
cility as a facility operating solely for storm water management 
that is owned, operated, or supervised by a governmental enti-
ty, and that (1) continually releases or infiltrates at least 97% of 
all water from a rainfall event equal to or less than a five-year 
storm, within 72 hours after the end of the storm event; 
(2) continuously releases or infiltrates all water from a rainfall 
event greater than a five-year storm as quickly as practicable, 
but in all cases releases or infiltrates at least 99% of the water 
from that event within five days after the event; and (3) oper-
ates passively and does not subject the captured runoff to an 
active treatment process. Id. § 1 (to be codified at Colo. Rev. 
Stat. § 37-92-602(8)(b)). SB 15-212 also regulates the use of 

post-wildland fire facilities, which are defined as a nonperma-
nent facility located on or adjacent to a nonperennial stream 
that is designed and operated solely to mitigate the impacts of 
wildland fires, and is designed to minimize both the quantity 
and duration of water detention. Id. (to be codified at Colo. 
Rev. Stat. § 37-92-602(8)(b)(II)). 

Both storm water detention and infiltration facilities and 
post-wildland fire facilities that meet the standards described 
above are presumed not to cause material injury to vested water 
rights. Nevertheless, the holder of a vested water right may 
bring an action for determination of whether the operation of 
such a facility, constructed after the effective date of the Act, 
has caused material injury to the water right. The Act “creates a 
rebuttable presumption that the facility does not cause material 
injury to vested water rights if the operation of the facility ap-
proximates and does not cause a material reduction in the natu-
ral hydrograph with respect to peak flows that would have 
existed without the upstream urban development” that created 
the need of the storm water management. Id. (to be codified at 
Colo. Rev. Stat. § 37-92-602(8)(c)(II)(A)).  

The Act goes on to provide that:  
The holder of a vested water right . . . may rebut 

the presumption . . . with evidence sufficient to show 
that the operation of the storm water detention and in-
filtration facility has caused material injury to the wa-
ter right by modifying the amount or timing of water 
that would have been available for diversion by the 
water right absent the operation of the facility under 
hydrologic conditions that existed as of the water 
right’s priority date, excluding flows resulting from 
development of impervious surfaces within the drain-
age that created the need for the storm water detention 
and infiltration facility. 

Id. (to be codified at Colo. Rev. Stat. § 37-92-602(8)(c)(II)(B)). 
The Act goes on to require that an owner or operator of a 

storm water detention and infiltration facility constructed after 
the effective date of the Act must provide notice of the location 
and surface area of the facility, and provide data demonstrating 
that it meets the requirements of the Act. The notice must be 
provided to all parties who subscribe to the State Engineer’s 
substitute water supply plan mailing list for the water division 
is which the facility is located. Id. (to be codified at Colo. Rev. 
Stat. § 37-92-602(8)(d)). The Act also provides that none of the 
water impounded may be used for any purpose. Id. (to be codi-
fied at Colo. Rev. Stat. § 37-92-602(8)(e)). And, finally, be-
cause all politics are local, the Act does not apply to facilities 
in the Fountain Creek drainage, except for those facilities re-
quired by or operated in compliance with a Colorado discharge 
permit system municipal separate storm sewer system permit 
issued by the Colorado Department of Public Health and Envi-
ronment. Id. (to be codified at Colo. Rev. Stat. § 37-92-
602(8)(h)). 
“Precipitation Harvesting” Pilot Projects 

The apparent corollary of the stormwater infiltration and 
detention facility is “precipitation harvesting,” and House Bill 
15-1016 (HB 15-1016), 2015 Colo. Legis. Serv. ch. 236 
(amending Colo. Rev. Stat. §§ 37-60-115, -92-308) (effective 
Aug. 5, 2015), seeks to create greater incentives for precipita-
tion harvesting in Colorado. In 2009, the General Assembly 
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enacted Colo. Rev. Stat. § 37-60-115(6) to promote pilot pro-
jects to demonstrate the feasibility of precipitation harvesting 
as a source of supply for new residential or mixed-use devel-
opments. HB 15-1016 requires the Colorado Water Conserva-
tion Board (CWCB) to adopt rules and regulations that 
establish regionally applicable factors that specify the amount 
of precipitation consumed through evapotranspiration from 
preexisting natural vegetative cover. HB 15-1016 § 1 (to be 
codified at Colo. Rev. Stat. § 37-60-115(6)(b)(VI)). If a project 
sponsor uses these factors then the State Engineer must give 
them presumptive effect, subject to rebuttal. Id. Nevertheless, 
any such project must replace the amount of water equal to the 
amount of precipitation captured out of priority from rooftops 
and impermeable surfaces; except that when determining the 
quantity of water required to replace out of priority depletions, 
there is no requirement to replace the amount of “historic natu-
ral depletion” caused by preexisting natural vegetative cover 
evapotranspiration from the surface areas made impermeable. 
Id. (to be codified at Colo. Rev. Stat. § 37-60-115(6)(c)(I)). 
The applicant bears the burden of proving the quantity of his-
toric natural depletions, but may use the regional factors to be 
established in the CWCB’s rulemaking procedure. Id. The 
same requirements apply to the State Engineer’s consideration 
of a substitute water supply plan under the pilot project. Id. § 2 
(to be codified at Colo. Rev. Stat. § 37-92-308(4)(a)(IV)(B)). 
Standards for Changes of Water Rights 

A central tenet of Colorado water law is that in a change of 
water rights proceeding, the quantity of water that can be 
changed is measured by the historical consumptive use and 
return flow of the water right. There is often great controversy 
over the appropriate standards to apply when determining his-
torical consumptive use, which led the General Assembly to 
enact some general guidelines, drawn from existing case law, 
for determination of historical consumptive use. Senate Bill 15-
183 (SB 15-183), 2015 Colo. Legis. Serv. ch. 157 (amending 
Colo. Rev. Stat. § 37-92-305) (effective May 4, 2015), requires 
the determination of historical consumptive use be based on: 
(1) actual use of the water right, but only for its decreed pur-
poses; (2) a representative study period that includes wet, dry, 
and average hydrologic conditions; and (3) a study period that 
need not include every year of use in the water rights history. 
Colo. Rev. Stat. § 37-92-305(3)(d). 

SB 15-183 also appears to overturn the Colorado Supreme 
Court’s decision in Wolfe v. Sedalia Water & Sanitation Dis-
trict, 2015 CO 8, 343 P.3d 16. See Vol. XLVIII, No. 1 (2015) 
of this Newsletter. That case involved the State Engineer’s 
claim that when a previously changed water right is subject to a 
new change of use, all intervening years of nonuse must be 
taken into account and the historical consumptive use must be 
re-quantified. The Colorado Supreme Court held that the water 
court erred when it gave effect to the previously quantified 
historical use and, without establishing any guidelines, simply 
remanded the case to the water court to consider whether 
changed circumstances warranted a new quantification of his-
torical consumptive use. 

SB 15-183 provides that when an applicant seeks to 
change a portion of a water right that has been previously 
changed and has had its historical consumptive use previously 
quantified, the water judge cannot reconsider or re-quantify the 

historical consumptive use. Colo. Rev. Stat. § 37-92-305(3)(e). 
The water judge may, however, without re-quantifying the his-
torical consumptive use, impose terms and conditions on the 
future use of the changed water right to ensure that the future 
consumptive use does not exceed the previously quantified 
historical consumptive use. Id. In other words, the “changed 
circumstances” standard announced in Sedalia no longer ap-
plies, the previously quantified historical consumptive use is 
not re-quantified, and the role of the water judge is limited to 
ensuring that the future use of the changed water right does not 
exceed the historical consumptive use previously quantified. 
Other Water-Related Legislation 

The Colorado General Assembly also enacted other water-
rights-related legislation in 2015. Senate Bill 15-198 (SB 15-
198), 2015 Colo. Legis. Serv. ch. 145 (amending Colo. Rev. 
Stat. § 37-60-115) (effective Aug. 5, 2015), expands the lease-
fallowing pilot program for agricultural water rights to allow 
the leasing of the yield of the “fallowed” water right for tempo-
rary agricultural, environmental, industrial, or recreational uses, 
in addition to the previously authorized municipal use.  

Senate Bill 15-008, 2015 Colo. Legis. Serv. ch. 144 
(amending Colo. Rev. Stat. § 37-60-126) (effective Aug. 5, 
2015), concerns water conservation and drought mitigation 
planning. It now requires covered entities to include in their 
conservation plan “[b]est management practices for water de-
mand management, water efficiency, and water conservation 
that may be implemented through land use planning efforts.” 
Id. § 1 (to be codified at Colo. Rev. Stat. § 37-60-126(4)(f)(I)).  

House Bill 15-1006, 2015 Colo. Legis. Serv. ch. 185 (to be 
codified at Colo. Rev. Stat. §§ 37-60-132, 39-29-109.3(2)(s)) 
(effective Aug. 5, 2015), authorizes the CWCB to expend mon-
ey for grants under the invasive phreatophyte control program 
for the management of invasive phreatophytes including tama-
risk and Russian olives within riparian areas in the state.  

Senate Bill 15-055, 2015 Colo. Legis. Serv. ch. 54 
(amending Colo. Rev. Stat. § 37-84-108) (effective Aug. 5, 
2015), to specify that irrigation ditches and irrigation ditch sys-
tems may use a tailwater ditch “to return water to the stream in 
variable amounts as necessary to facilitate the efficient opera-
tion of the ditch and delivery of water to persons served by the 
ditch or ditch system.” Id. § 1 (to be codified at Colo. Rev. Stat. 
§ 37-84-108(2)). It prohibits the State Engineer from requiring 
delivery of any minimum amount of tailwater, except as may 
be required by court decree. Id. This legislation was enacted in 
response to demand by the State Engineer concerning mini-
mum requirements for tailwater from certain irrigation systems.  

Finally, House Bill 15-1013, 2015 Colo. Legis. Serv. ch. 
145 (amending Colo. Rev. Stat. §§ 37-60-115, -92-305) 
(effective Aug. 5, 2015), provides for a pilot project to evaluate 
two alternative methods for lowering the water table in areas 
along the South Platte River that are experiencing damagingly 
high groundwater levels. The need for these projects, in part, is 
the result of reduced groundwater usage, and increased 
groundwater recharge for well augmentation. The need for this 
legislation seems to fall into the category of “no good deed 
goes unpunished.” 
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GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

 
 
COURTS ADDRESS STATE NPDES ISSUES 
“Waters of the State” 

In 1987, Plainfield Township began using the Coit Avenue 
Gravel Pit (CAP) to store water treatment residuals, consisting 
mostly of calcium carbonate, from the Township’s water treat-
ment plant. See Charter Twp. of Plainfield v. Dep’t of Natural 
Res. & Env’t, No. 316535, 2015 WL 1120903 (Mich. Ct. App. 
Mar. 10, 2015) (unpublished). The Township applied for a 
permit to discharge, but the Department of Natural Resources 
and Environment (DNR) declared that a permit was not needed 
because the CAP was not a “water of the state” subject to Na-
tional Pollutant Discharge Elimination System (NPDES) per-
mitting. In Michigan, surface waters of the state explicitly 
exclude “drainage ways and ponds used solely for wastewater 
conveyance, treatment, or control.” Id. at *1 (quoting Mich. 
Admin. Code r. 323.1044(u)). 

In 2009, the DNR decided that the CAP was a surface wa-
ter of the state, which would require the Township to get a 
permit or come up with a new system for dealing with the wa-
ter treatment residuals. Id. at *2. The question here was wheth-
er the CAP qualifies as a water of the state. Id. at *3. 

In 2013, the trial court decided in favor of the DNR, hold-
ing that the CAP’s connection through groundwater to the 
nearby Grand River constituted a “use” and, therefore, was not 
“used solely” for wastewater conveyance, treatment, or control. 
Id. The Michigan Court of Appeals reversed, holding that al-
lowing groundwater to constitute a use is construing “use” too 
broadly, adding that almost nothing would qualify for the ex-
emption if that were true. Id. at *4. The court of appeals did not 
rule on whether the CAP falls within the definition of “waters 
of the state,” remanding the question back to the trial court as 
to whether the CAP is a drainage way or pond. Id. at *6–7.  

While the specific question of whether the CAP is a pond 
is yet to be decided, this case serves as a broader reminder that, 
concerning NPDES permitting requirements, legal practitioners 
should be aware that “waters of the state” may not necessarily 
be the same as “waters of the United States,” which has tradi-
tionally been the federal government’s standard for NPDES 
permitting. A state level standard such as “waters of the state” 
may be different than the federal “waters of the United States” 
standard, and state law should not be ignored when advising 
clients on NPDES permitting requirements. 
Establishing a TMDL Is Rulemaking in Ohio 

In Fairfield County Board of Commissioners v. Nally, 
2015-Ohio-991, 2015 WL 1343053, the Ohio Supreme Court 
ruled on the County Board of Commissioners’ challenge to the 
Ohio Environmental Protection Agency’s (Ohio EPA) revised 
NPDES permit allowing discharge of treated wastewater from 
the County’s wastewater treatment plant into Blacklick Creek. 
Specifically, the Ohio EPA required new phosphorus limita-
tions in accordance with a new total maximum daily load 
(TMDL) for the watershed that included Blacklick Creek. The 
County argued that it should have the opportunity to be heard, 
and the right to review and challenge the TMDL, before Ohio 

EPA submitted it for approval by the U.S. EPA because estab-
lishing a TMDL is a rulemaking, subject to the requirements in 
the Ohio Administrative Procedure Act (Ohio APA). The Ohio 
EPA countered that a TMDL is not a rule and is, therefore, not 
subject to rulemaking procedures and requirements. Id. ¶ 2. 

The County contended that a TMDL is a rule because 
“(1) it sets the maximum amount of pollution that a particular 
water body can accommodate, (2) it elevates target values from 
a technical guidance document into de factor water-quality 
standards for the water body, and (3) it develops a second set of 
standards . . . required to achieve the new standard.” Id. ¶ 27. 
This, the County argues, acts as a mandatory “diet” for numer-
ous dischargers into the watershed in question and applies just 
like any other rule. Id. The Ohio EPA countered that establish-
ing a TMDL is not a rule because “(1) the TMDL’s recom-
mended discharge limits are not binding and do not impose any 
legal duties, (2) TMDL reports are merely tools that assist Ohio 
EPA in fulfilling already existing legal obligations for improv-
ing water quality, and (3) the General Assembly did not intend 
for TMDLs to be developed as formal rules.” Id. ¶ 28.  

On appeal, the Ohio Supreme Court had to determine 
whether a TMDL is a rule that must go through Ohio APA 
rulemaking requirements, and whether the alternative proce-
dures used by the Ohio EPA prevented the County from obtain-
ing due process. The Ohio Supreme Court ultimately sided with 
the County, holding that a TMDL is a rule.  

The court found that TMDLs are not merely guidelines for 
interpreting existing rules, as the Ohio EPA argued, because 
they are a standard that is generally and uniformly applicable to 
the general public within the meaning of the Ohio APA, and 
they do more than simply aid in the interpretation of existing 
rules or statutes. Id. ¶ 29. The court noted that TMDLs pre-
scribe a legal standard that did not previously exist and must be 
formally promulgated as a rule before it can be enforced 
against the public. Id. Consequently, in Ohio, TMDLs must go 
through the rulemaking procedures provided in the Ohio APA 
before they are submitted to the U.S. EPA for its approval, and 
before the TMDLs can be implemented and enforced in an 
NPDES permit. Id. ¶ 49. 
 

KANSAS 
(John C. Peck and Leland E. Rolfs, Reporters) 

 
 
COURT OF APPEALS ADDRESSES THE MEANING OF THE TERM 
“IMPAIRMENT” OF SENIOR WATER RIGHTS; AMBIGUITY 
REMAINS 

Kansas has followed the prior appropriation doctrine since 
1945, when the legislature enacted the Kansas Water Appropri-
ation Act, Kan. Stat. Ann. §§ 82a-701 to -743. Holders of water 
rights based on the common law (riparian rights for streams, 
absolute ownership for groundwater) lost their rights unless 
they were actually using the water on or before June 28, 1945. 
The Act protected water users with “vested rights,” which carry 
a June 28, 1945, priority date. All rights based on new uses 
following that date are appropriation rights carrying priority 
dates based on the date of filing an application for a permit. 
Senior rights are protected against impairment by junior rights. 
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Neither the Act nor administrative regulations of the Division 
of Water Resources (DWR), however, clearly define “impair-
ment” for purposes of administrative regulation or court injunc-
tion. While the Chief Engineer has enforced priorities 
administratively over the years, Kansas has had no appellate 
court cases defining the term.  

A 1972 trial court case from Mitchell County involved an 
irrigator with a senior appropriation right. See Duane File v. 
Solomon Valley Feedlot, Inc., No. 8831 (Kan. Dist. Ct. Nov. 
29, 1972). The plaintiff irrigator sued junior appropriators in 
the vicinity. The trial court held for the plaintiff and enjoined 
several defendants within approximately a mile of the plain-
tiff’s irrigation well. The court held that an irrigator using 
groundwater is impaired when the plaintiff’s authorized diver-
sion rate is decreased by at least 20% in addition to the rate 
reduction caused by the pumping of the plaintiff’s own irriga-
tion well. That decision was based on a report and recommen-
dation of the Chief Engineer, appointed as a referee in the case 
under the authority of section 725 of the Act. While of no value 
as precedent, the case has at least provided a standard by which 
lawyers and water right holders could conceivably predict the 
position of the Chief Engineer in an impairment case. 

At long last, there is now an appellate decision on record. 
See Garetson Bros. v. Am. Warrior, Inc., 347 P.3d 687 (Kan. 
Ct. App. 2015). The case involved an injunction suit brought 
by a vested right holder against the holder of an appropriation 
right. The plaintiff’s vested irrigation right was originally certi-
fied at 600 gallons per minute (gpm) and an annual quantity of 
240 acre-feet, but due to general lowering of the water table 
and the effect of nearby junior irrigators, the well could pump 
only 404 gpm. Id. at 691–92. The trial court appointed the 
Chief Engineer as referee under section 725 to study the situa-
tion, report on the facts, and make a recommendation. Without 
defining the term impairment, the Chief Engineer simply con-
cluded that, based on a “step drawdown test,” the vested right 
was substantially impaired by several nearby junior appropria-
tion rights because the vested right holder could not pump 240 
acre-feet of water at 404 gpm when the junior rights were 
pumping. The report recommended enjoining the junior rights. 
Id. at 692. 

The trial court accepted the Chief Engineer’s report and 
recommendations as evidence and heard competing expert tes-
timony from the defendant. Using a Black’s Law Dictionary 
definition of impairment, the trial court enjoined the defend-
ant’s pumping, stating that impairment means “to weaken, to 
make worse, to lessen in power, diminish, or relax or otherwise 
affect in an injurious manner.” Id. at 698. The court of appeals 
affirmed using instead the American Heritage Dictionary defi-
nition “to cause to diminish, as in strength, value, or quality.” 
Id. In addition, the court approved the trial court’s use of the 
Chief Engineer’s report as evidence in light of the fact that de-
fendant had presented contrary expert testimony. Id. at 697. 

The Garetson Bros. decision avoided establishing a clear 
definition of the term impairment. The case thus leaves ques-
tions about how future cases will be decided. For example, was 
it significant that Garetson Bros. involved a vested right versus 
an appropriation right, or will a future court treat a dispute be-
tween a senior appropriator and a junior appropriator in similar 
fashion? Kan. Stat. Ann. § 82a-711 provides a standard for 
impairment for the Chief Engineer to apply when considering 

an application for a new appropriation permit: the proposed use 
may not unreasonably lower the static water level or decrease 
the streamflow beyond a reasonable economic limit. Kan. Stat. 
Ann. § 82a-711a requires that all appropriation rights have an 
express condition that the right must allow for a reasonable 
lowering of the water level or streamflow. The Garetson Bros. 
case did not expressly apply the section 82a-711 standard, nor 
did it apply the percentage-reduction-in-pump-rate standard 
adopted in the 1972 trial court case. Instead it opted for a dic-
tionary definition. Many factors are involved in addressing 
impairment—the complexities of hydrology (for example, his-
toric depletion of the aquifer, current distance to water table, 
aquifer thickness, recharge rate), improvements in technology, 
the types of use involved, and the location of the dispute (for 
example, in areas where mathematical safe-yield or depletion 
formulae have been applied in granting the permit), among 
others. 

The district court had granted a temporary injunction after 
the trial and after the plaintiff had filed a bond in the amount of 
$299,438. The court of appeals affirmed that decision. It is un-
clear whether the fact that the case involved only a temporary 
injunction has any relevance to the importance of the case. 

 
GOVERNOR’S LONG-TERM VISION FOR THE FUTURE OF 
WATER SUPPLY IN KANSAS 

In 2013, with a goal of ensuring a reliable water supply, 
Governor Sam Brownback made a call for action by way of a 
50-year vision for the future of water in Kansas. The visioning 
team was comprised of many stakeholders throughout the state 
representing all uses of water.  
The Draft Report 

A preliminary discussion draft was produced and dissemi-
nated on July 1, 2014. See Water Vision Team, Kan. Water 
Office & Kan. Dep’t of Agric., “Preliminary Discussion 
Draft—Vision for the Future of Water in Kansas” (July 1, 
2014). It contained a section proposing changes to the Kansas 
Water Appropriation Act and its rules and regulations in order 
to promote better balance between efficient water use and eco-
nomic benefit. See id. at 25. The list of potential action items 
contained several suggestions that were later adopted in the 
final version.  

One action item in the draft was to “[c]onsider pros and 
cons of elimination or modification of the priority system in 
groundwater areas with limited recharge.” Id. A “guest col-
umn” released on October 13, 2014, however, announced the 
conclusion that “the evaluation of the pros and cons of priority 
under the Kansas Water Appropriation Act [would] be elimi-
nated” and that “any change in the Act as it pertains to the ‘first 
in time, first in right’ provisions will achieve little and divert 
attention away from the dozens of strategies in the Draft that 
are widely supported by Kansans.” Guest Column, Tracy 
Streeter, Dir., Kan. Water Office, & Jackie McClaskey, Sec’y, 
Kan. Dep’t of Agric., “Kansas Water Vision-Development of 
the Second Draft” (Oct. 13, 2014). It concluded that the priority 
will remain on “voluntary, locally driven and market-based 
solutions.” Id. 

Thus, the 50-year vision did not involve any study of basic 
Kansas water allocation law. Studies at critical times in the past 
have resulted in major changes in the law. In 1944 a governor’s 
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task force report resulted in adoption of the Water Appropria-
tion Act of 1945. In 1977 a governor’s task force on water re-
sources recommended allowing the creation of “intensive 
groundwater use control areas” (IGUCA), which the legislature 
achieved by adding language to the Groundwater Management 
District Act, Kan. Stat. Ann. §§ 82a-1020 to -1041. The Chief 
Engineer has nine IGUCAs, and in the Walnut Creek IGUCA 
in 1992, he ordered major reductions in groundwater pumping 
to achieve safe yield in the Walnut Creek Basin. See John C. 
Peck, “The Kansas Water Appropriation Act: A Fifty-Year 
Perspective,” 43 U. Kan. L. Rev. 735 (1995). 

Groundwater depletion problems in Kansas still abound, 
and yet now when the Governor is seeking ways to solve these 
problems for the next 50 years, a study of the basic Kansas law 
that governs water use in Kansas has been removed from con-
sideration. Measures such as mandatory creation of more 
IGUCAs, consideration of the public trust doctrine, or required 
step reductions in groundwater pumping over time for western 
Kansas as a whole will not be addressed. Only time will tell 
whether voluntary measures will have any real impact on solv-
ing these problems. 
The Final Report 

The 80-page final vision report was unveiled in January 
2015. See Water Vision Team, Kan. Water Office & Kan. 
Dep’t of Agric., “A Long-Term Vision for the Future of Water 
Supply in Kansas” (Jan. 2015). After several short sections, the 
report contains lengthier chapters with the following titles: Wa-
ter Conservation, Water Management, Technology and Crop 
Varieties, Additional Sources of Supply, Economic Analysis, 
Measuring Success with a Regional Approach, and Be the Vi-
sion. Overall the vision is to have a reliable, long-term water 
supply for current and future generations. Four guiding princi-
ples underlie the vision document: (1) “[l]ocally driven solu-
tions have the highest opportunity for long term success”; 
(2) “[p]olicies and programs should not unintentionally penal-
ize those who have already demonstrated good stewardship 
with the state’s water resources”; (3) “[v]oluntary, incentive 
and market-based water conservation and land management 
activities are the preferred tools for ensuring a reliable 
statewide water supply”; and (4) “[a]ction is necessary now to 
ensure a reliable supply into the future.” Id. at 10.  

 
(NON)DEVELOPMENTS WITH REGARD TO A MISSOURI RIVER 
PIPELINE PROJECT 
Background 

On November 19, 2013, the Executive Director of South-
west Kansas Groundwater Management District (GMD) No. 3 
made a presentation to a special joint legislative committee of 
the Kansas legislature. See Presentation, Mark Rude, “Conserv-
ing the Ogallala Aquifer and Kansas Surface Water” 
(Nov. 2013). He observed that the Ogallala Aquifer is being 
depleted; recharge rates are very low; irrigation-linked agri-
business is very important to the state; developing a pipeline 
project that would move surplus water from the Missouri River 
in northeast Kansas to western Kansas would help the nation’s 
ability to continue to feed its people; and the project should be 
vigorously pursued while our strong economic system is in 
place to support the project. He proposed establishment of a 
Kansas Aqueduct Authority. 

This was not a new idea. Under the aegis of the Water Re-
sources Development Act of 1976, Pub. L. No. 94-587, 90 Stat. 
2917, in 1977 the U.S. Department of Commerce began a study 
of the High Plains Ogallala Aquifer. Part of that study involved 
the possibility of diverting Missouri River water to western 
Kansas. The U.S. Army Corps of Engineers (Corps) projected 
the cost of the project in 1982 to deliver 1.615 million acre-feet 
of water through the southern route to be $4.4 billion in con-
struction costs with annual costs of about $475 million for in-
terest, amortization, operation, maintenance, and energy. See 
Corps, “Six-State High Plains-Ogallala Aquifer Regional Re-
sources Study/Water Transfer Element—Alternate Route B,” at 
BA-5, BA-6 (Sept. 1982).  
2015 Report 

The Kansas Water Office (KWO) formed a stakeholder 
advisory committee to help assess the proposed aqueduct pro-
ject, identify issues, and provide recommendations regarding 
further review. The committee was to evaluate engineering 
aspects and cost estimates. In January 2015, the KWO and the 
Corps released a report. See KWO & Corps, “Update of 1982 
Six State High Plains Aquifer Study, Alternate Route B” (Jan. 
2015). The report is comprised of seven chapters: (1) water 
demand analysis; (2) water availability; (3) water transfer sys-
tem and alternative features; (4) cost estimates; (5) legal and 
legislative issues; (6) environmental constraints; and 
(7) political assessment. 

Chapter 5 on the legal and legislative issues was prepared 
by Pope Consulting, LLC, with principal authors David Pope, 
former Chief Engineer of DWR, and Leland Rolfs, former legal 
counsel of DWR and co-reporter for this Newsletter. The 
lengthy and detailed chapter is divided into four sections deal-
ing with legal issues involved with water at the source, trans-
portation of the water, water at the destination, and institutional 
issues.  
Current Situation 

In March 2015, the Associated Press reported that the pro-
ject would cost $18 billion to build and $1 billion per year to 
operate, that KWO director Tracy Streeter had told The 
Hutchinson News that “state officials don’t plan to pursue a 
proposal to build an aqueduct and a concrete-lined canal from 
Doniphan County to Utica in western Kansas,” and that “[t]his 
thing we studied is unlikely to happen.” Assoc. Press, “Kansas: 
Plan to Divert Missouri River Water Not Feasible” (Mar. 19, 
2015). The article said, however, that GMD No. 3 “has com-
missioned a $20,000 study of the economic impact to the state 
if the aqueduct is not built.” Id. The study was to be completed 
in a few weeks and presented to the legislature. See id. 

MINNESOTA 
(Matthew B. Seltzer, Reporter) 

 
 
EIGHTH CIRCUIT RULES CORPS’S WETLANDS 
JURISDICTIONAL DETERMINATION IS REVIEWABLE; SPLITS 
WITH FIFTH CIRCUIT 

In Hawkes Co. v. U.S. Army Corps of Engineers, 782 F.3d 
994 (8th Cir. 2015), rev’g 963 F. Supp. 2d 868 (D. Minn. 
2013), the U.S. Court of Appeals for the Eighth Circuit held 
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that a wetlands jurisdictional determination made by the U.S. 
Army Corps of Engineers (Corps) under the Clean Water Act 
(CWA), 33 U.S.C. §§ 1251–1387, is subject to judicial review 
under the Administrative Procedure Act (APA). The Eighth 
Circuit reversed the judgment of the U.S. District Court for the 
District of Minnesota and remanded the case to the district 
court for further proceedings. For a report on the district court’s 
decision, see Vol. XLVI, No. 3 (2013) of this Newsletter. 

The Eighth Circuit’s decision is contrary to a recent deci-
sion by the Fifth Circuit in Belle Co. v. U.S. Army Corps of 
Engineers, 761 F.3d 383 (5th Cir. 2014), cert. denied, 135 
S. Ct. 1548 (2015). The Fifth Circuit ruled in Belle that the 
Corps’s jurisdictional determination was not a “final agency 
action” under the APA, and not reviewable.  

The Eighth Circuit opined that the Fifth Circuit misapplied 
the decision of the U.S. Supreme Court in Sackett v. EPA, 132 
S. Ct. 1367 (2012). Hawkes, 782 F.3d at 996. In Sackett, the 
Supreme Court found that a U.S. Environmental Protection 
Agency (EPA) administrative compliance order relating to the 
discharge of fill into a wetland was subject to pre-enforcement 
judicial review. According to the Eighth Circuit, the Corps’s 
jurisdictional determination imposed serious legal consequenc-
es upon Hawkes Co., Inc. (Hawkes) and therefore was similar 
to the EPA administrative compliance order in Sackett. Id. at 
1000.  

After acquiring an option to purchase 530 acres of land in 
northwestern Minnesota for peat mining, Hawkes applied to the 
Corps in December 2010 for a permit for the discharge of 
dredged or fill materials under the CWA. In March 2011, the 
Corps made a preliminary determination that the wetland on 
the property was a water of the United States and subject to 
Corps jurisdiction. Following additional discussions, the Corps 
issued an approved jurisdictional determination in February 
2012, finding that the wetland had a relatively permanent con-
nection to a traditional navigable water, the Red River of the 
North, located 120 miles from the proposed peat farm. The 
applicant’s administrative appeal led to reconsideration by the 
Corps, and a revised jurisdictional determination in December 
2012. In its revised jurisdictional decision, the Corps found a 
significant nexus between the wetland and the Red River of the 
North. Id. at 998. 

Hawkes challenged the jurisdictional determination in the 
district court. Hawkes claimed that the wetland did not qualify 
as a water of the United States under the standards established 
by the Supreme Court in Rapanos v. United States, 547 U.S. 
715 (2006). The district court granted the Corps’s motion to 
dismiss, finding that the jurisdictional determination was not a 
final agency action. Hawkes, 782 F.3d at 999. 

The Eighth Circuit analyzed the jurisdictional determina-
tion under the test for a reviewable final agency action stated 
by the Supreme Court in Bennett v. Spear, 520 U.S. 154 
(1997). First, the Eighth Circuit found that the jurisdictional 
determination “was the consummation of the Corps’ deci-
sionmaking process on the threshold issue of the agency’s stat-
utory authority.” Hawkes, 782 F.3d at 999. This was consistent 
with the finding of both the Fifth Circuit in Belle and the dis-
trict court in Hawkes.  

The Eighth Circuit differed with these courts on the second 
prong of the Bennett test. The Eighth Circuit found that the 
jurisdictional determination was “one by which rights or obli-
gations have been determined, or from which legal conse-
quences will flow.” Id. (quoting Bennett, 520 U.S. at 178).  

The Eighth Circuit emphasized the significant cost that 
Hawkes would be required to incur to go through the permit-
ting process and the likely futility of doing so. Id. at 1001. To 
proceed with the permit application, Hawkes would be required 
to submit additional assessment reports at a cost of more than 
$100,000. Corps personnel advised Hawkes of the likelihood 
that an environmental impact statement would be required, 
resulting in additional years of delay. Id. at 998. As for futility, 
Hawkes alleged that Corps personnel made it clear that the end 
of the Corps permit process would be denial of the permit. Id. 
at 1001.  

In the view of the Eighth Circuit, the only alternative open 
to Hawkes other than applying for a permit would be simply to 
start mining peat and face the risk of enforcement. The Eighth 
Circuit stated that this was “plainly an inadequate remedy,” 
noting the criminal penalties that Hawkes could face, including 
substantial monetary penalties and even imprisonment for a 
knowing violation in the face of the Corps’s jurisdictional de-
termination. Id. 

The Eighth Circuit was unpersuaded by the district court’s 
attempt to distinguish Sackett. The Supreme Court found in 
Sackett that the EPA administrative compliance order was re-
viewable because it forced the landowners to restore the wet-
land or face large enforcement penalties. The district court in 
Hawkes reasoned that, by contrast, the Corps’s jurisdictional 
determination did not require Hawkes to take an action and that 
Hawkes “may pursue a permit without a disadvantage.” Id. at 
1000 (quoting 963 F. Supp. 2d at 877). The Eighth Circuit 
strongly disagreed with the district court, stating that “this 
analysis seriously understates the impact of the regulatory ac-
tion at issue by exaggerating the distinction between an agency 
order that compels affirmative action, and an order that prohib-
its a party from taking otherwise lawful action.” Id. 

In her concurring opinion, Eighth Circuit Judge Jane Kelly 
stated that she was unpersuaded that the cost and alleged futili-
ty of applying for a permit should be given much weight. For 
Judge Kelly, the key was that, if the district court was affirmed, 
the only way for Hawkes to obtain judicial review would be to 
proceed with peat mining and wait for an enforcement action or 
to apply for a permit and proceed to court at the end of the 
permitting process whether or not the permit was granted. Id. at 
1003 (Kelly, J., concurring). For Judge Kelly, “[t]his rounda-
bout process does not seem to be an ‘adequate remedy’ to the 
alternative of simply allowing Hawkes to bring the jurisdic-
tional challenge in the first instance . . . .” Id. 
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MONTANA 
(Holly Jo Franz and Ada C. Montague, Reporters) 

 
 
HISTORIC PRACTICE OF USING A DITCH TO AVOID A 
“LOSING REACH” OF A RIVER RECOGNIZED AS A 
LEGITIMATE WATER MANAGEMENT TOOL IF EXERCISED BY 
A DISTRICT COURT AND ITS WATER COMMISSIONER, BUT 
DOWNSTREAM SENIORS MAY SEEK FURTHER REVIEW OF 
INJURY ISSUE 

In Eldorado Co-op Canal Co. v. Lower Teton Joint Objec-
tors, 2014 MT 272, 337 P.3d 74, the Montana Supreme Court 
overturned the water court’s decision to uphold a water mas-
ter’s findings that a party to a historic water exchange practice 
was entitled to a right in the diversion itself. However, the su-
preme court did uphold the water court’s ruling that the distri-
bution method in question, by which water is diverted upstream 
of a losing stretch of the Teton River, is a legitimate water 
management tool available to the district court and its water 
commissioners. The supreme court also upheld the water court 
in its inclusion of certain parties in the tabulation of the water 
rights that can be satisfied through the water management tool. 
The court declined to consider the issue raised on cross-appeal 
of whether additional water rights can be included as part of the 
water management tool. 

The bed of the Teton River, which flows east from the 
Rocky Mountain Front to join the Marias River and later the 
Missouri River, is made up of a variety of different substrates. 
When the river reaches a stretch called the “Springhill Reach,” 
the river goes underground and becomes a losing reach of the 
river. Over the years, users have developed a practice of divert-
ing the entire flow of the Teton River down a particular ditch, 
called the Bateman Ditch, to avoid the losing reach of the river 
and prolong the use of surface flows by upstream juniors. See 
2014 MT 272, ¶ 13. The water users capitalizing on this prac-
tice had their rights specifically decreed in the 1908 Perry de-
cree. See Perry v. Beattie, No. 371 (Mont. 9th Judicial Dist. Ct. 
1908). The Bateman Ditch transects property now owned by 
Patrick Saylor, whose water rights are delivered through the 
same ditch. 

Choteau Cattle Company (CCC) holds the most senior 
right in the Perry decree, entitling it to 7.5 cubic feet per sec-
ond at its point of diversion. See 2014 MT 272, ¶¶ 15, 35. 
CCC’s point of diversion is located downstream of the Teton 
River’s losing reach, and downstream of the point where water 
returns to the river from the Bateman Ditch. Saylor has a junior 
right on the Bateman Ditch and is the only appropriator claim-
ing the ditch as his point of diversion. During high-flow peri-
ods, water can run down the river to satisfy the senior CCC 
right without impacting the water available to upstream juniors. 
In low-flow periods, however, the entire flow of the river may 
be required to satisfy CCC’s senior right if the Bateman Ditch 
is not used to bypass the losing reach. The use of the Bateman 
ditch allows upstream juniors and Saylor to continue diverting 
water at times when they would otherwise be shut off. The use 
of the Bateman ditch began as an unofficial water conservation 
measure used by the water commissioner starting in the 1950s. 
Id. ¶ 13.  

The practice of using the Bateman Ditch to avoid the los-
ing reach of the Teton River became a contentious issue as part 
of the ongoing statewide adjudication. Senior water users lo-
cated miles downstream at the mouth of the river claimed the 
practice of diverting water down the Bateman Ditch deprived 
them of their downstream, senior rights. The Lower Teton Joint 
Objectors (LTJO) argued that administration of the Teton River 
under the water commissioner’s practice of using the Bateman 
Ditch to skip the losing reach of the river interrupted surface 
water flows that would otherwise replenish the Teton River 
aquifer. They further argued that their senior water rights were 
depleted as a result, and that the water should be allowed to 
flow past the Bateman Ditch to fill the aquifer and, in turn, 
supply additional flows to meet their water rights. Id. ¶ 19.  

The LTJOs filed suit in district court seeking to force the 
water right holders defined by the Perry decree to honor their 
call for water and to stop using the Bateman Ditch to bypass 
the losing reach. Id. ¶ 7. When the LTJOs’ petition was dis-
missed by the district court, they appealed the issue to the Mon-
tana Supreme Court, which reversed and remanded the 
dismissal, instructing the district court to certify the water right 
issues to the water court under Mont. Code Ann. § 85-2-
406(2)(b). 2014 MT 272, ¶ 8.  

The job of the water court in a certification case is to re-
turn the decision to the district court with a tabulation or list of 
the existing rights and their relative priorities. As part of certi-
fication, the water master presiding over the case issued a re-
port with findings of fact and conclusions of law solely on the 
issue of the use of the Bateman Ditch. Id. ¶ 9. The master’s 
report was objected to and upon review, the water judge over-
turned two of the water master’s conclusions that are not at 
issue here, and upheld one that became the subject of the ap-
peal to the supreme court. Id. ¶ 10. The water judge upheld the 
ruling that Saylor had a protectable right to divert his water 
rights from the Teton River through the Bateman Ditch and 
allow the remaining water to pass through the Bateman Ditch 
to the CCC’s point of diversion as a conservation measure. The 
water judge’s decision was appealed to the supreme court by 
the LTJOs. Saylor filed a cross-appeal. Id. 

In their appeal of the water master’s decision, the LTJOs 
argued that Saylor was the only appropriator entitled to have 
Teton River flow diverted through the Bateman Ditch. Fur-
thermore, the LTJOs argued the conservation practice of skip-
ping the losing reach of the river was developed after the 
LTJOs’ water rights were perfected, and therefore should be 
subject to call by the LTJOs. The LTJOs contend that they have 
a right to the condition of the natural flow of the Teton River as 
it existed when their water rights were perfected, which was 
long before the conservation practice began or the Perry decree 
was issued. Id. ¶ 19. From the LTJOs’ perspective, any altera-
tion in the natural flow of the Teton River that harmed their 
senior water rights was illegal, and diverting the river through 
the Bateman Ditch and preventing it from flowing through the 
losing reach harmed their rights by depleting groundwater re-
charge.  

The supreme court reviews a water judge by the same 
standard of review as it does a district court judge. A water 
judge’s decision is reviewed de novo on appeal as an issue of 
law to determine if its review of the water master’s report was 
proper. Id. ¶ 22. A review is proper if the water judge finds 



Vol. XLVIII, No. 2, 2015 WATER LAW NEWSLETTER page 23 
 

clear error with a water master’s findings of fact and/or incor-
rect conclusions of law. Id. ¶ 21.  

The supreme court upheld the water judge’s conclusion 
that the use of the Bateman Ditch is a proper management tool 
to obtain maximum benefit from a limited resource, but over-
ruled the water judge’s decision granting Saylor a protectable 
right in the diversion practice itself. Id. ¶¶ 28–31. In response 
to the LTJOs’ argument that they are entitled to the conditions 
of the stream that existed when they perfected their water 
rights, the supreme court ruled the district court has authority to 
administer water right decrees to accommodate all water users, 
and if the LTJOs can prove their water rights are harmed, they 
can seek relief at the district court to stop the use of the Bate-
man Ditch. The court held that the power to determine if the 
Bateman Ditch should be used as a water management tool 
rests solely with the district court and its appointed water 
commissioners. Id. ¶ 32.  

Saylor filed a cross-appeal to add two additional down-
stream water rights to the list of those that could receive water 
from the use of the Bateman Ditch as a management tool. 
Based upon the water court’s finding that these rights had only 
rarely been diverted down the Bateman Ditch, the supreme 
court declined to consider the issue further. Id. ¶ 38. 
 

NEBRASKA 
(Anthony Schutz and Sandra B. Zellmer, Reporters) 

 
 
KEYSTONE XL PIPELINE ROUTE THROUGH NEBRASKA 
UPHELD ON CONSTITUTIONAL TECHNICALITY—FOR NOW 

Legislative Bill 1161 (LB  1161) was Nebraska’s effort at 
regulating pipeline siting in the state, in part to provide a pro-
cess whereby risks to water resources could be evaluated. In 
Thompson v. Heineman, 857 N.W.2d 731 (Neb. 2015), a ma-
jority of the Nebraska Supreme Court found LB 1161, which 
granted the Governor the power to approve Keystone XL’s 
route through the state, unconstitutional under the rarely in-
voked “supermajority clause” in Nebraska’s constitution. See 
Neb. Const. art. V, § 2. Under the supermajority clause, which 
can be found in only a handful of states, “[n]o legislative act 
shall be held unconstitutional except by the concurrence of five 
judges.” Id. Therefore, five out of seven justices must agree in 
order to strike down a law as unconstitutional. Only four justic-
es concluded the legislation was unconstitutional, but the dis-
position in this matter was complicated by a standing issue. 

In Thompson, a majority of the court agreed with the lower 
court’s determination that the plaintiffs, many of whom are 
landowners in the path of the pipeline, had taxpayer standing 
because the case presented questions of “great public concern.” 
See 857 N.W.2d at 753. However, three judges dissented, argu-
ing that the plaintiffs had failed to demonstrate that there were 
no better suited parties to assert their claims and thus had no 
standing. Id. at 773–74 (Heavican, C.J., Stephan, JJ., & Cassel, 
JJ., dissenting). These three judges also concluded that the su-
permajority clause applied not only to constitutional claims, but 
also to standing determinations in constitutional cases. The 
dissenters believed that since only four justices had found that 
the plaintiffs had standing, the court could not proceed to the 

merits of the plaintiffs’ claims. The dissenters refused to con-
sider the merits of the constitutional challenge, and as a result, 
the district court’s order was vacated. 

On the merits of the case, a majority (but not a supermajor-
ity) determined that LB 1161 was unconstitutional for two rea-
sons. First, LB 1161 unlawfully delegated to the Governor a 
duty constitutionally conferred on the Nebraska Public Service 
Commission (PSC). Noting that the PSC’s “absolute and un-
qualified” power was derived from article IV, section 20 of the 
Nebraska Constitution, the justices reasoned that the legislature 
could not deprive the PSC of its regulatory powers over “com-
mon carriers” such as the Keystone XL pipeline through a 
piece of general legislation such as LB 1161. Id. at 757–58 
(majority opinion). Secondly, they found that LB 1161 unlaw-
fully delegated to the Governor the power to grant eminent 
domain to private organizations, such as TransCanada Key-
stone Pipeline, LP (TransCanada). For these justices, only the 
legislature could grant such permission. Id. at 764–65.  

Regardless of whether or not the supermajority clause ap-
plies to standing in constitutional cases, it unquestionably ap-
plies to the constitutional claims. Without any of the three 
dissenting justices addressing the constitutionality of LB 1161, 
the court had no choice but to vacate the lower court’s ruling 
and allow the Keystone XL route to stand as approved by the 
Governor. Id. at 767. Effectively, an obscure constitutional 
technicality relating to the supreme court’s voting procedures 
makes the lower court’s ruling null and void, despite four out 
of the seven justices finding that the plaintiffs had standing and 
that LB 1161 was unconstitutional.  

Since TransCanada initiated eminent domain proceedings 
on January 22, 2015, it has become more evident which land-
owners are directly within the pipeline’s route, and these land-
owners have brought several new cases challenging LB 1161 
based on traditional standing. See Nicholas Bergin, “Pipeline 
Opponents: Keystone Fight Far from Over for Nebraskans,” 
Lincoln Journal Star (Feb. 18, 2015). 

 
COMPACT ADMINISTRATION ON REPUBLICAN RIVER DOES 
NOT AMOUNT TO A TAKING OF APPROPRIATOR’S WATER 
RIGHTS 

In Hill v. Nebraska Department of Natural Resources, No. 
CI 14-68 (Neb. Dist. Ct. Mar. 24, 2015), a group of farmers in 
the Republican River Valley pursued litigation against the Ne-
braska Department of Natural Resources (DNR) claiming that 
the DNR had taken their water rights in 2013 when it prohibit-
ed their irrigation district (the Frenchman Cambridge Irrigation 
District) from diverting water from the river. The DNR issued 
its order to help comply with the Republican River Compact, 
which gives percentage allocations of the river’s variable water 
supply to the member states. That compact is currently admin-
istered on a multi-year averaging basis so that member states 
can maintain compliance, even if they happen to overuse their 
allocation in one particular year. Thus, when the DNR looks at 
the averaging and concludes that it is close to noncompliance, 
it restricts diversions in order to maintain compliance. This is 
what happened in 2013. 

The plaintiffs claimed this stream administration amounted 
to an inverse condemnation of their water rights. The court 
concluded it did not. The court enunciated the familiar catego-
ries of takings that can result from governmental action, but it 
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rested its conclusion on the notion that stream administration 
for compact purposes is a limitation that is built into the appro-
priator’s property interest. “The very nature of the plaintiff’s 
property rights are determined by the decision of DNR in its 
administration of the water in the Republican River basin under 
the Compact . . . .” Hill, No. CI 14-68, slip op. at 15. To the 
court, the determination that there was not sufficient water for 
the plaintiffs to divert could not amount to a taking because 
under their appropriations the plaintiffs were only entitled to 
divert available water. The court concluded that Hinderlider v. 
La Platta River & Cherry Creek Ditch Co., 304 U.S. 92 (1938), 
quite clearly supported this result. Hill, No. CI 14-68, slip op. 
at 14–15. 

There was some question as to the property status of the 
plaintiffs’ appropriation rights for purposes of the Fifth 
Amendment and article I, section 21 of the Nebraska Constitu-
tion (the state takings clause at issue here). The court was quick 
to conclude, however, that the plaintiffs’ water rights were pro-
tected by the clauses, despite some statements to the contrary in 
Nebraska case law dealing with tort claims for interference 
with appropriation rights. Id. at 13–14. 

The DNR made an additional unsuccessful claim in de-
fending its actions against the takings claim. It argued that its 
regulatory actions could not support the plaintiffs’ claims be-
cause it had not waived its sovereign immunity for such inverse 
condemnation claims. Rather, according to the DNR, any 
waiver pertains only to formal condemnation proceedings. The 
court quickly rejected this argument, concluding that “sover-
eign immunity does not preclude an inverse condemnation ac-
tion seeking redress for a governmental body’s police power 
based regulatory action that affects a property right.” Id. at 7. 

More broadly, the case is interesting for what has not en-
tered the picture yet. Part of the irrigation district’s concern is 
with the allocation of water among users in the Republican 
River, within the compact’s allocation. That is, some junior 
appropriators are upset with the way in which they are regulat-
ed while groundwater pumping is allowed to continue (at least 
to some extent). This aspect of water management raises inter-
esting questions under the no-singling-out principle that the 
court sometimes enunciates in takings cases. The Hill case has 
since been refiled and another motion to dismiss is pending. 
Perhaps future arguments will center on this aspect of water 
management in the basin. 
 

OREGON 
(Kirk B. Maag, Reporter; Olivier Jamin, Guest Reporter) 

 
 
OREGON TRIAL COURT NARROWLY INTERPRETS SCOPE OF 
PUBLIC TRUST DOCTRINE AND STATE’S OBLIGATIONS 
UNDER THAT DOCTRINE 

On May 11, 2015, an Oregon trial court issued an opinion 
and order regarding the scope of the public trust doctrine in 
Oregon, the State’s duties under the doctrine, and the remedies 
available when the State fails to fulfill those duties. See 
Chernaik v. Brown, No. 16-11-09273 (Or. Cir. Ct. Lane Cnty. 
May 11, 2015). From a water law perspective, the court’s most 
significant holding was that the public trust doctrine applies to 

submerged and submersible lands, but not to waters of the 
state, beaches, or shorelands. This interpretation is at odds with 
other state courts’ interpretations of the public trust doctrine. 
The plaintiffs intend to appeal the decision. See Press Release, 
Our Children’s Trust, “Court Questions Whether Atmosphere 
Is a ‘Natural Resource’” (May 11, 2015). 
Background 

The plaintiffs in Chernaik are two Oregon minors and their 
guardians who alleged that the State breached its obligations 
under the public trust doctrine by failing to take sufficient 
action to protect public trust resources from the effects of 
climate change. The plaintiffs desire to force the State to take 
action to regulate emissions of greenhouse gases (GHG). 

The plaintiffs filed their amended complaint for 
declaratory judgment and equitable relief in 2011. In the 
complaint, the plaintiffs alleged their personal and economic 
wellbeing were directly dependent on the state’s natural 
resources, including water resources, submersible lands, coastal 
lands, forests, wildlife, and the atmosphere. The plaintiffs 
alleged the State’s failure to establish and enforce adequate 
limitations on GHG emissions would cause adverse and 
irreparable injury to those natural resources. Plaintiffs sought 
declarations that: 

(1) the atmosphere, water resources, navigable waters, 
submerged and submersible lands, islands, shore 
lands, coastal areas, and fish and wildlife are public 
trust resources, and that the State, as a trustee, has a 
fiduciary obligation to protect these resources; and 

(2) the State failed to uphold its obligation to protect 
those resources for the benefit of the plaintiffs and 
current and future generations of Oregonians “by 
failing to adequately regulate and reduce carbon 
dioxide emissions . . . .” 

Chernaik, No. 16-11-09273, slip op. at 2. The plaintiffs also 
sought an order to force the State to implement a plan to reduce 
GHG emissions. Id. 

In October 2011, the defendants filed a motion to dismiss 
for lack of subject matter jurisdiction, which the trial court 
granted in 2012. Id. at 5. The plaintiffs appealed, and the 
Oregon Court of Appeals reversed and remanded the case in 
2014. See Chernaik v. Kitzhaber, 328 P.3d 799 (Or. Ct. App. 
2014). The court of appeals held that the plaintiffs were  

entitled to a judicial declaration of whether, as they 
allege, the atmosphere “is a trust resource” that “the 
State of Oregon, as a trustee, has a fiduciary 
obligation to protect . . . from the impacts of climate 
change,” and whether the other natural resources 
identified in plaintiffs’ complaint also “are trust 
resources” that the state has a fiduciary obligation to 
protect.  

Id. at 481. 
On remand, the trial court’s opinion and order provided a 

detailed overview of the public trust doctrine in Oregon and 
explained that the doctrine “is a matter of state law, subject to 
the federal power to regulate navigation under the Commerce 
Clause and admiralty power.” Chernaik, No. 16-11-09273, slip 
op. at 8 (citing PPL Mont., LLC v. Montana, 132 S. Ct. 1215, 
1235 (2012)). The court’s opinion and order analyzed (1) the 
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scope of the public trust doctrine (i.e., the resources to which it 
applies), (2) the State’s duties under that doctrine, and (3) the 
remedies available where the State fails to carry out those 
duties. 
The Scope of the Public Trust Doctrine 

The parties and the court agreed that “the public trust 
doctrine encompasses submerged and submersible lands.” Id. 
(citing Cook v. Dabney, 139 P. 721, 722 (Or. 1914)). However, 
the court refused to recognize any other category of natural 
resources as being subject to the public trust doctrine.  

The court rejected the plaintiffs’ argument that “waters of 
the state” are encompassed by the public trust doctrine. 
According to the court, the public trust doctrine finds its source 
in the title transferred to the State of Oregon upon its admission 
to the Union, and the title transferred to the State was burdened 
with a public trust. The court concluded that “[t]he public trust 
doctrine . . . was predicated on title transferring to the State and 
the fee simple interest that was included therein.” Id. at 9. The 
court concluded waters of the state are not encompassed by the 
public trust doctrine because, “[u]nlike submerged and 
submersible lands, title to navigable waters themselves did not 
pass to the State.” Id. 

Similarly, the court rejected the plaintiffs’ argument that 
“beaches and shorelands” are encompassed by the public trust 
doctrine. The court relied on the absence of case law 
recognizing such a trust in Oregon, explaining that “Oregon’s 
public trust doctrine has not traditionally incorporated lands 
adjacent to but not underlying navigable waters.” Id. at 10. 

The court also rejected plaintiffs’ argument that the public 
trust doctrine encompasses “fish and wildlife.” The court 
acknowledged that the protection of such resources was under 
the State’s police power authority but concluded that courts 
“have always treated the Public Trust Doctrine as distinct from 
the State’s police power authority.” Id.  

Finally, regarding the atmosphere, the court questioned 
whether the atmosphere is a “natural resource.” However, the 
court concluded that, even if the atmosphere were a natural 
resource, the public trust doctrine would not apply to it. Again, 
the court relied on the fact that, “[u]nlike submerged and 
submersible lands . . . [,] the State has not been granted title to 
the atmosphere.” Id. at 11. The court also explained that the 
public trust doctrine does not extend to the atmosphere 
because, unlike other resources protected by the doctrine, the 
atmosphere is not “exhaustible and irreplaceable” in nature. Id. 
at 12. 

Despite the breadth of the court’s holding, the court 
provided limited analysis to support its narrow interpretation of 
the scope of the public trust doctrine. In many instances, the 
only analysis provided by the court to support its narrow 
interpretation was the absence of previous Oregon cases 
recognizing the applicability of the public trust doctrine to 
other resources. However, the absence of a previous Oregon 
case on point does not necessarily mean the public trust 
doctrine is as narrow as the court concluded, particularly given 
that other state courts have recognized a broader scope of the 
public trust doctrine. 

Many coastal states have held that the public trust doctrine 
applies to beaches. In New Jersey, for example, courts have 
recognized that the public trust doctrine applies to beaches and 

that “the public must be given both access to and use of 
privately-owned dry sand areas as reasonably necessary.” 
Matthews v. Bay Head Improvement Ass’n, 471 A.2d 355, 365 
(N.J. 1984). In California, courts have long recognized that the 
public trust doctrine “protects navigable waters from harm 
caused by diversion of nonnavigable tributaries,” and that “[i]t 
is an affirmation of the duty of the state to protect the people’s 
common heritage” in these waters. Nat’l Aubudon Soc’y v. 
Superior Ct. of Alpine Cnty., 658 P.2d 709, 721, 724 (Cal. 
1983) (en banc) (footnotes omitted). The Chernaik decision, 
however, does not mean that there is no public access to the 
Oregon coast, since the Oregon Supreme Court recognized 
such access based on the doctrine of custom. See State ex rel. 
Thornton v. Hay, 462 P.2d 671 (Or. 1969). Oregon statutes also 
recognize access to the beach. See Or. Rev. Stat. § 390.610. 
The State’s Duties Under the Public Trust Doctrine 

The plaintiffs alleged that the State has a fiduciary 
obligation to protect public trust resources from impairment 
and that the State failed to do so. However, the court 
interpreted the State’s duties under the public trust doctrine 
more narrowly. The court held that the public trust doctrine 
“merely prevent[s] the State from entirely alienating 
submerged and submersible lands under navigable waters.” 
Chernaik, No. 16-11-09273, slip op. at 13 (emphasis added). 
To support this holding, the court relied on Morse v. Oregon 
Division of State Lands, 590 P.2d 709 (Or. 1979) (en banc). 
There, the Oregon Supreme Court held that the State has 
sovereignty over submerged and submersible lands and a “right 
to use or dispose of any portion thereof, when that can be done 
without substantial impairment of the interest of the public in 
such waters . . . .” Chernaik, No. 16-11-09273, slip op. at 13 
(emphasis omitted) (quoting Morse, 590 P.2d at 711). 

Although it is true that Oregon has not clearly recognized a 
fiduciary obligation to protect natural resources encompassed 
by the public trust from impairment, the court’s interpretation 
of the State’s duties seems narrower than the holding of Morse. 
The court of appeals’ opinion in Morse explained: 

The severe restriction upon the power of the state as 
trustee to modify water resources is predicated not 
only upon the importance of the public use of such 
waters and lands, but upon the exhaustible and 
irreplaceable nature of the resources and its 
fundamental importance to our society and to our 
environment. . . . Therefore, the law has historically 
and consistently recognized that rivers and estuaries 
once destroyed or diminished may never be restored to 
the public and, accordingly, has required the highest 
degree of protection from the public trustee. 

Morse v. Or. Div. of State Lands, 581 P.2d 520, 524 (Or. Ct. 
App. 1978). The court of appeals’ rationale in Morse seems to 
go further than a simple restriction on alienation. 

Similarly, in another opinion, the Oregon Court of Appeals 
explained that the public trust doctrine “provides that 
submerged and submersible lands are preserved for public use 
in navigation, fishing and recreation. The state, as trustee for 
the people, bears the responsibility of preserving and protecting 
the right of the public to the use of the waters for those 
purposes.” Or. Shores Conservation Coal. v. Or. Fish & 
Wildlife Comm’n, 662 P.2d 356, 364 (Or. Ct. App. 1983) 
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(citation omitted). That opinion also seems to suggest an 
obligation that goes beyond a mere restraint on alienation. 
The Remedy for a State’s Failure to Fulfill Its Public 
Trust Duties 

Regarding remedies, the plaintiffs asked the court to 
“(1) impose a fiduciary obligation on Defendants to protect the 
atmosphere from climate change; (2) declare that Defendants 
have failed to meet this standard; and (3) compel Defendants to 
address the impact of climate change by reducing GHG 
emissions in a specific amount over an established timeframe.” 
Chernaik, No. 16-11-09273, slip op. at 15 (footnote omitted). 
The court concluded the remedies sought by the plaintiffs 
would have intruded on the separation of powers. The court 
explained: “Whether the Court thinks global warming is or is 
not a problem and whether the Court believes the Legislature’s 
GHG emission goals are too weak, too stringent, or are 
altogether unnecessary is beside the point. These 
determinations are not judicial functions. They are legislative 
functions.” Id. at 17. 

The court concluded that providing relief beyond a declar-
atory judgment as to the scope of the public trust doctrine and 
the State’s duties under the doctrine would violate the separa-
tion of powers doctrine. Id. at 18. According to the court, even 
if it were to declare that the public trust doctrine imposed new 
obligations on the State, the declaration itself would provide a 
sufficient remedy. Id. at 13 n.10. That is, once the new duties 
were declared, the court would assume that the State would 
comply with the new law, without need for further remedies. 

 

WASHINGTON 
(Amy K. Kelley, Reporter) 

 
 
WSU SUCCESSFULLY “UPDATES” DOMESTIC USE 
CERTIFICATE TO MUNICIPAL STATUS, THEREBY 
RETROACTIVELY AVOIDING FORFEITURE 

Washington State University (WSU) draws its water from 
the Grande Ronde Aquifer (which has been and continues to be 
severely depleted by over pumping) based on seven water 
rights, some evidenced by certificates. The two certificates in 
question in Cornelius v. Washington Department of Ecology, 
344 P.3d 199 (Wash. 2015) (en banc), were issued in the early 
1960s for “domestic and community domestic and stock water” 
uses. The majority opinion fails to focus on the “community 
domestic” language, an omission not made by the vigorous 
dissent. The various water rights were assigned to specific 
wells, but years ago, without official Washington State De-
partment of Ecology (DOE) approval, WSU shifted to an inte-
grated system, and began to draw water from only two wells. 
As frequently emphasized by the dissent, there is no dispute 
that, whether from seven wells or two, the two disputed certifi-
cated rights “have never, in the 50 or so years since issuance, 
been used in amounts anywhere close to the amounts stated on 
the certificates.” Id. at 223 (Madsen, C.J., dissenting). If WSU 
qualified as a municipality, and the disputed rights were (and 
had been at the time of nonuse) “municipal” water rights, the 
Washington relinquishment laws, as revised in 1967 (after the 
two certificates had been issued), and revised again in 2003 

regarding municipalities, would not apply. See Wash. Rev. 
Code § 90.14.180. Otherwise, relinquishment under section 
90.14.180 would have been a distinct possibility. 

WSU wanted to change things up, and about a decade ago 
it applied to amend its certificates “to conform to its actual us-
age. WSU wanted to legitimize its integrated system . . . .” 
Cornelius, 344 P.3d at 203. If one did not live in eastern Wash-
ington, where the news coverage has been substantial, one 
would not gather from the opinion in Cornelius that WSU also 
wanted massive amounts of water for its golf course. In any 
event, a junior water right holder and a couple of conservation 
organizations objected to WSU’s application to amend, and the 
wild ruckus began. WSU prevailed with the DOE, and on ap-
peal to the State Pollution Control Hearings Board (PCHB) and 
the county superior court; on further appeal the court of appeals 
certified the case to the Washington Supreme Court.  

Prior to the amendment of Washington law in 2003, the 
supreme court, in Department of Ecology v. Theodoratus, 957 
P.2d 1241 (Wash. 1998) (en banc), had interpreted Washington 
law to not allow retention of water rights merely based on 
“pumps and pipes” (essentially, future system capacity), but 
rather required application to beneficial use for the vesting of a 
water right—for other than municipal water rights. So, if 
WSU’s certificated rights were not municipal, and had not ac-
tually been used to system capacity, those rights might not only 
have been subject to relinquishment for nonuse, they might 
never have vested at all. 

The 2003 law clarified who was a “municipal water sup-
plier” and what were “municipal water supply purposes.” Sig-
nificantly, the law provides that: 

When requested by a municipal water supplier or 
when processing a change or amendment to the right, 
the department shall amend the water right documents 
and related records to ensure that water rights that are 
for municipal water supply purposes . . . are correctly 
identified as being for municipal water supply pur-
poses. 

Wash. Rev. Code § 90.03.560 (emphasis added). WSU, as an 
institution, could qualify as a municipal water supplier; the 
debate was over the mixed legal/factual question of whether the 
certificated rights were rights “for municipal water supply pur-
poses.” 

Therein lies the critical water law issue in Cornelius; alt-
hough those who wish to learn about the increasingly narrow 
view in Washington as to when retroactive legislation violates 
the separation of powers doctrine (hardly ever—only when the 
legislation tampers with a specific previously adjudicated fact 
pattern, apparently) will also find much to chew on. The major-
ity first noted that since the 1967 law protecting municipal wa-
ter rights from relinquishment had not yet been enacted in the 
early 1960s when the certificates were issued, the DOE “did 
not have a reason to be precise about distinguishing ‘munici-
pal’ and domestic uses . . . .” Cornelius, 344 P.3d at 207. Sec-
ondly, the court was concerned that the water rights had been 
sought for “the anticipated amount required for 15,000 stu-
dents,” and noted that “[i]t makes no sense to say that in 1962 
and 1963, [the DOE] issued WSU the right to pump over 971 
million gallons of water per year but never intended WSU to 
use that water for municipal purposes.” Id. at 208. So, WSU 
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did have rights under the 1960s certificates that were for mu-
nicipal water supply purposes, and therefore the DOE was cor-
rect to grant the amendment. Since Scott Cornelius was a junior 
appropriator relative to WSU, he had no due process right to 
complain: “Junior rights holders always take their water rights 
subject to the risk that there may be no water to fulfill those 
rights.” Id. at 209 (quoting Lummi Indian Nation v. State, 241 
P.3d 1220, 1232 (Wash. 2010) (en banc) (case extensively ad-
dressing the 2003 water law legislation)). 

The dissent spent some time pointing out that prior appro-
priation law has long—both in the West, generally, and in 
Washington, specifically—differentiated between municipal 
and domestic rights for numerous reasons (thereby intimating 
that the DOE did have good reason to be precise in its language 
when it issued the certificates), and also mentioned a few times 
that the certificates actually referred to “community domestic” 
uses, apparently addressing the majority’s concern about 
15,000 students, which would be quite a domestic community. 
See id. at 224–26 (Madsen, C.J., dissenting). Further, the dis-
sent cited numerous instances where the PCHB had not equated 
community domestic uses with municipal uses. Id. at 223. Con-

trary to the majority, the dissent believed that “domestic” 
meant domestic, and that the case should be remanded so that 
WSU’s rights could be subject to relinquishment proceedings. 
The dissent also agreed with Cornelius that in allowing WSU to 
avoid relinquishment, his due process rights were implicated. 
See id. at 224 (“a junior right holder is protected from impact 
of senior rights that in law were relinquished because of non-
use”). 

The opinion also addresses issues of the DOE’s processes, 
the State Environmental Policy Act, and state water law relat-
ing to amendments for changing well locations, impairment of 
water rights, and safe yield analysis, all of which implicated the 
same domestic/municipal distinction addressed above, and 
hinged on the majority’s determination that WSU had a vested 
senior water right. The real potential impact of the case lies in 
the potential for other huge “domestic” water right holders who 
might otherwise face relinquishment to now stampede the 
courts asking for amendments re-categorizing their domestic 
rights as municipal rights. It certainly seems worth a shot. 

 

 

 
 

 
 

 

What’s New 
 

Special Institute on Water Acquisition and Management for Oil & Gas 
Development: Legal and Regulatory Requirements 

Houston, Texas, April 7–8, 2016 
Co-sponsored by the Institute for Energy Law of The Center for American and International Law and the 

Rocky Mountain Mineral Law Foundation 
 

Acquiring and managing water is critical to successful oil and gas development, particularly in unconventional 
horizontal resource plays. How the oil and gas industry acquires and manages water is coming under increasing 
scrutiny by regulators and the public. This program, utilizing a “cradle to grave approach,” will cover: 

 Legal systems applicable to surface and groundwater resources in key oil and gas producing regions of 
the United States 

 Practical information on how to acquire water supply for oil and gas development 
 Regulatory constraints on how water used and generated in oil and gas development is managed 
 Legal and technical aspects of water supply and management in oil and gas upstream and midstream 

operations 
 Comparison of eastern, Rocky Mountain, and southwestern water supply and water quality protection 

legal systems 

This institute will be useful to energy, regulatory, litigation, and business law attorneys; energy and 
environmental regulators; landmen; and engineers involved in oil and gas development. 
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Upcoming Programs 
 

Mining Agreements: Contracting for Goods and Services 
September 22–25, 2015 ● Vancouver, British Columbia 

International Oil & Gas Law, Contracts & Negotiations: Part 1 
October 5–9, 2015 ● Houston, Texas 

International Oil & Gas Law, Contracts & Negotiations: Part 2 
October 12–16, 2015 ● Houston, Texas 

Federal Oil & Gas Leasing Short Course 
October 19–22, 2015 ● Westminster, Colorado 

Oil & Gas Law Short Course 
October 19–23, 2015 ● Westminster, Colorado 

The Endangered Species Act: Current and Emerging Issues 
November 4–5, 2015 ● Westminster, Colorado 

Human Rights and the Extractive Industries 
February 18–19, 2016 ● Panama City, Panama 

Core Course on International Oil and Gas Law 
March 14–18, 2016 ● Amsterdam, The Netherlands 

Water Acquisition and Management for Oil & Gas Development: 
Legal and Regulatory Requirements 

April 7–8, 2016 ● Houston, Texas 

Oil and Gas Agreements: Purchase and Sale Agreements 
May 12–13, 2016 ● Santa Fe, New Mexico 

 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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IMPLEMENTATION OF GROUNDWATER 
MANAGEMENT PLANS IN THE 

RIO GRANDE BASIN 
(William A. Paddock, Colorado Reporter)

After the 2004 adoption of Colo. Rev. Stat. § 37-92-
501(4), groundwater users in Colorado’s San Luis Valley (the 
Rio Grande drainage) embarked on an effort at self-regulation 
of groundwater usage that required replacement of injurious 
stream depletions, restoring aquifers to sustainable levels, and 
preventing long-term groundwater mining. The first effort to do 
so was by Special Improvement District No. 1 of the Rio 
Grande Water Conservation District (Subdistrict 1). After an 
initial false start, its amended plan for water management 
(Plan) was approved by the water court in May 2010 (2010 
Decree). The opponents of the Plan then appealed, and in De-
cember 2011 the Colorado Supreme Court upheld the Plan as 
approved by the 2010 Decree. See In re Office of the State 
Eng’rs Approval of the Plan of Water Mgmt. for Special Im-
provement Dist. No. 1 (San Antonio I), 270 P.3d 927 (Colo. 
2011). 

The Plan requires Subdistrict 1 to prepare a detailed annual 
replacement plan (ARP) setting forth its annual plan for opera-
tion under the Plan, which must be approved by the State and 
Division Engineers before it becomes effective. Each ARP 
must estimate anticipated stream depletions caused by ground-
water pumping by Subdistrict 1 wells during the replacement 
plan year, including lagged depletions caused by prior years’ 
pumping. Id. at 943. The ARP also must contain, among other 
things, the procedure and timeline for delivery of replacement 
water to prevent injury to vested water rights. Id. at 943–44. As 
relevant in the current litigation, In re Office of the State Engi-
neer’s Approval of the Plan of Water Management for Special 
Improvement District No. 1 (San Antonio II), 2015 CO 52, 351 
P.3d 1112, the 2012 ARP included the use of 2,500 acre-feet of 
water from the Closed Basin Project as a source of supply to 
replace injurious stream depletions. Id. ¶ 10. The 2012 ARP 
also included a comprehensive list of all wells covered by the 
plan (“Subdistrict 1 wells”), as required by the 2010 Decree, 
but failed to provide the separately required information for so-
called augmentation plan wells. Finally, the 2012 ARP includ-
ed pumping by augmentation plan wells for purposes of calcu-
lating total groundwater consumption by Subdistrict 1 wells. Id. 

continued on page 2 

PROPOSED EXPANSION OF OSMRE’S 
REGULATORY AUTHORITY 

UNDER SMCRA 
(Dietrich Hoefner, Federal Water Quality Guest Reporter)

Introduction 
On July 27, 2015, the U.S. Department of the Interior’s 

Office of Surface Mining Reclamation and Enforcement 
(OSMRE) released a proposed “stream protection rule” (Pro-
posed Rule). See Stream Protection Rule, 80 Fed. Reg. 44,436 
(proposed July 27, 2015) (to be codified in scattered sections of 
30 C.F.R.). The Proposed Rule makes substantial revisions to 
the OSMRE’s environmental regulations for coal mines, which 
are promulgated under title V of the Surface Mining Control 
and Reclamation Act of 1977 (SMCRA), 30 U.S.C. §§ 1201–
1328. Under the Proposed Rule, the jurisdictional reach of the 
regulatory apparatus for SMCRA would expand considerably, 
increasing regulatory requirements for both surface and under-
ground coal mining and imposing a corresponding regulatory 
burden on operators of all types. Much like the recent “waters 
of the United States” rule, for example, the Proposed Rule 
would impose regulatory requirements on ephemeral headwater 
streams that previously have not been expressly included in the 
SMCRA regulations. See Proposed Rule, 80 Fed. Reg. at 
44,451; see also Clean Water Rule: Definition of “Waters of 
the United States,” 80 Fed. Reg. 37,054 (June 29, 2015) (final 
rule). 

The OSMRE has not announced a date by which it expects 
to publish a final rule. The Proposed Rule proposes many 
changes to the SMCRA regulations, and also makes significant 
technical edits to improve readability and consistency. This 
report will focus on four of the most important substantive 
changes from existing law: expansion of protections to ephem-
eral streams, new data collection requirements, a new definition 
for “material damage to the hydrologic balance outside the 
permit area,” and provisions related to mining through streams. 
Regulatory History 

After SMCRA’s passage in 1977, the OSMRE published 
the first version of the “stream buffer rule,” which restricted 
activities within 100 feet of certain streams. See Proposed Rule, 
80 Fed. Reg. at 44,447 (citing 44 Fed. Reg. 14,902 (Mar. 13, 
1979) (final rule)). That rule was significantly revised and 
expanded in a 1983 rulemaking to cover more streams and to in- 

continued on page 4 
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GROUNDWATER MANAGEMENT PLANS 
(continued from page 1) 

Subdistrict 1 submitted the 2012 ARP to the State and Di-
vision Engineers in April 2012, and it was approved in May 
2012. Id. ¶ 9. The opponents of the Plan invoked the water 
court’s retained jurisdiction under the 2010 Decree to challenge 
the adequacy of the 2012 ARP. Id. ¶ 11. The opponents then 
filed a motion for a determination that the 2012 ARP was not in 
effect and for an order that the State Engineer curtail all Sub-
district 1 well pumping. Id. ¶ 12. They argued that because the 
2012 ARP was an extension of the Plan, it could not go into 
effect until the court had resolved all objections to it. Id. In 
turn, the supporters moved to dismiss 10 of the opponents’ 
challenges to the 2012 ARP under Colo. R. Civ. P. 12(b)(5) on 
grounds that the water court and the Colorado Supreme Court 
had already decided those issues. 2015 CO 52, ¶ 15. Prior to 
trial the water court denied the opponents’ motion, ruling that 
“an ARP is not akin to a proposed water rule or regulation, and 
the court is not required to stay operation of an ARP until all 
challenges [to it] are resolved.” Id. ¶ 14. The water court grant-
ed in part, and denied in part, the supporters’ motion, ruling 
that the law of the case doctrine prevented the opponents from 
raising certain challenges that the 2010 Decree and San Anto-
nio I had resolved. Id. ¶ 15. 

By the time of the October 2012 trial, only two issues re-
mained:  

(1) whether water produced by Closed Basin Project 
wells was an appropriate and suitable source of re-
placement water in the 2012 ARP to prevent injury to 
senior water rights; and (2) whether the 2012 ARP’s 
treatment of augmentation plan wells violated the 
[Plan] and 2010 Decree and rendered the 2012 ARP 
invalid.  

Id. ¶ 16. In April 2013 the water court entered its detailed find-
ings of fact, conclusions of law, judgment, and decree, ruling 
that (1) “Closed Basin Project water was an adequate and suit-
able source of replacement water in the 2012 ARP to prevent 
injury to senior water rights”; and (2) “the 2012 ARP’s treat-
ment of augmentation plan wells was appropriate and that its 
failure to include a list of augmentation plan wells separate 
from Subdistrict [1] wells, although improper, did not render 
the 2012 ARP invalid.” Id. ¶¶ 16, 19. The opponents appealed 
the water court’s August 2012 orders on the pretrial motions, 
and the April 2013 ruling upholding the 2012 ARP. Id. ¶ 23. 
On appeal, a unanimous Colorado Supreme Court upheld the 
decisions of the water court. 

The court began its analysis of the opponents’ claims by 
pointing out that they did not assert or establish injury to water 
rights from the operation of the 2012 ARP, but instead raised 
legal challenges to the terms of the 2012 ARP. Id. ¶ 26. The 
court then turned to their arguments that (1) an ARP cannot 
become effective until all challenges have been resolved by the 
court; and (2) the holding in San Antonio I did not preclude 
their challenges. 

The basis for the opponents’ second argument was that 
numerous aspects of the Plan were not before the water court in 
2010, so the Plan’s actual operation was not known until Sub-
district 1 submitted its 2012 ARP. Id. ¶ 29. Therefore the ARP 

should be treated like groundwater regulations and not become 
effective until all challenges have been resolved. The court 
disagreed, holding that to the extent the opponents’ challenges 
sought to resurrect issues concerning the Plan addressed in San 
Antonio I, that opinion was binding law of the case. Id. ¶ 31. It 
pointed out that “the law of the case established by an appellate 
court must be followed on remand in subsequent proceedings 
before a trial court.” Id. It then reviewed the particular issues 
that the water court had ruled opponents could no longer chal-
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lenge under the doctrine of law of the case, and concluded that 
the water court’s ruling was correct. Id. ¶ 32. 

The court then turned to the opponents’ claim that the ARP 
could not become effective until their challenges were re-
solved. The opponents argued that under Simpson v. Bijou Irri-
gation Co., 69 P.3d 50, 55, 59 (Colo. 2003), “proposed water 
rules and regulations cannot take effect before all protests are 
resolved, [which] require[d] the court to stay operation of the 
2012 ARP.” 2015 CO 52, ¶ 33. In their view, the 2012 ARP 
was the equivalent of water rules, it could not go into effect, 
and all groundwater pumping in Subdistrict 1 therefore had to 
be immediately curtailed by the State Engineer. Id. The court 
pointed out that the premise of the opponents’ argument was 
that the ARP is an extension or completion of the Plan. Id. 
¶ 34. It agreed with the water court’s observation that, if either 
court had believed the Plan to be incomplete without an ARP, 
the Plan would not have been upheld. The court explained that 
in San Antonio I it had stated that “the General Assembly did 
not intend that subdistricts would have to identify in detail their 
future sources of replacement water (and timings and amounts) 
upon adoption of [a] plan.” Id. (alteration in original) (quoting 
San Antonio I, 270 P.3d at 946). Thus, the court “agree[d] with 
the water court that an ARP is not a part, extension, or comple-
tion of the [Plan] but, rather, is a separate tool to predict annual 
stream depletions and provide the method by which the Subdis-
trict will replace those depletions in a given plan year.” Id. 

The court went on to explain that unlike the provision for 
judicial review of the State Engineer’s approval of a groundwa-
ter management plan, Colo. Rev. Stat. § 37-92-501(4)(c) does 
not provide that the water court’s retained jurisdiction to re-
view operation of the Plan is subject to Colo. Rev. Stat. § 37-
92-501(3)(a) governing the review of groundwater regulations. 
2015 CO 52, ¶ 35. Rather, it concluded that “[t]he purpose of 
the water court’s retained jurisdiction under section 501(4)(c) is 
to review . . . the ARP’s conformity to the terms of the [Plan] 
and 2010 Decree and its ability to prevent injury to senior right 
holders.” Id. Thus, it concluded that review of an ARP is not 
akin to review of a proposed water rule or regulation, and there 
was no requirement for the water court to stay operation of the 
2012 ARP pending resolution of the opponents’ challenges. Id. 

Finally, the court distinguished Simpson, by explaining 
that under the procedure in Simpson, the water court hearings 
“were the ‘only meaningful opportunity for interested parties to 
protest potential infringements on their water rights.’” Id. ¶ 36 
(quoting Simpson, 69 P.3d at 72). It explained that “[r]eview of 
an ARP does not implicate the same due process concerns” 
because the opponents “had a full and fair opportunity to be 
heard and present their objections to the [Plan] . . . in the 2010 
proceedings.” Id. 

The court next turned to the opponents’ challenge to the 
inclusion of water from the Closed Basin Project as a source of 
replacement water in the 2012 ARP. The opponents argued that 
Closed Basin Project water could not be used as a source of 
replacement water in the 2012 ARP because  

(1) Project water is tributary groundwater, and, there-
fore, pumping such water is presumed to cause injury 

to surface rights; (2) it is not decreed for use as a re-
placement supply; and (3) use of the water as part of 
an ARP unreasonably interferes with the State’s abil-
ity to fulfill its Compact obligations. 

Id. ¶ 44. 
In response to the first argument, the court pointed out that 

the Closed Basin Project’s decree  
makes clear that water produced by the Closed Basin 
Project is water that would not otherwise have made 
its way to the Rio Grande. Thus, the water court . . . 
could not presume that pumping Project wells causes 
injury to senior surface rights, and [the opponents] 
presented no evidence that Project water would in fact 
reach the Rio Grande without the Project’s operations.  

Id. ¶ 46. Moreover, the court pointed out that it had previously 
rejected a similar challenge as an impermissible collateral at-
tack on the Closed Basin Project’s decree. Id. (citing Closed 
Basin Landowners Ass’n v. Rio Grande Water Conservation 
Dist., 734 P.2d 627, 636–37 (Colo. 1987)). 

With respect to the second and third arguments, the court 
explained that the Closed Basin Project water is decreed for  

[i]rrigation, domestic, industrial, recreational, fish cul-
ture, wildlife uses by exchange and sale, and regula-
tion and maintenance of minimum stream flows, and 
to provide supplemental water to meet Colorado’s ob-
ligation under the Rio Grande Compact, and accom-
plish maximum utilization of Colorado’s share of the 
flows of the Rio Grande River under the Compact.  

Id. ¶ 41. It then explained that “introduction of Closed Basin 
Project water into the Rio Grande reduces Compact curtailment 
of senior surface [water] rights,” and therefore “it serves [the] 
dual purpose[s] of replacing injurious depletions and meeting 
Compact [delivery] obligations.” Id. ¶ 47. Stated another way, 
Closed Basin Project water can simultaneously replace out of 
priority diversions and help to meet Colorado’s delivery sched-
ules under the Rio Grande Compact. Id. The court explained 
that “[t]his arrangement prevents injury to senior right holders, 
assists the State in meeting Compact obligations, and is con-
sistent with the ‘maximum utilization of Colorado’s share of 
the flows of the Rio Grande River’ under the Closed Basin 
[Project’s] [d]ecree.” Id. ¶ 48. Therefore, the court concluded 
that the 2012 ARP’s inclusion of Closed Basin Project water as 
replacement supply was a suitable use of that water under the 
terms of the Closed Basin Project’s decree. Id. ¶ 49. 

The court then turned to the mind-numbing details of the 
rationale for inclusion of so-called “augmentation plan wells” 
in the 2012 ARP. Your reporter will spare you from a recapitu-
lation of those details. Suffice it to say that both the water court 
and the Colorado Supreme Court agreed that the manner in 
which augmentation plan wells were included in the 2012 ARP 
was an appropriate resolution of an issue not previously en-
countered, and resulted in slightly greater replacement of 
stream depletions than was necessary to prevent injury. See 
id. ¶ 58. 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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Finally, the court turned to the 2012 ARP’s failure to in-
clude certain information about augmentation plan wells re-
quired by the 2010 Decree. It pointed out that this was only a 
minor omission and applied to a very small fraction of the 
3,000 wells included in the 2012 ARP. Id. ¶ 60. It concluded 
that “[g]iven the relatively minor nature of the omission and the 
absence of any harm, . . . the failure to include the separate list 
of augmentation plan wells did not render the 2012 ARP inva-
lid.” Id. ¶ 62. 

In September 2015 the State Engineer filed with the water 
court his proposed groundwater rules for existing uses in Water 
Division No. 3. Those proposed rules set forth a comprehensive 
framework for groundwater regulation in the San Luis Valley 
and are intended to set standards that will make it less burden-
some to establish groundwater management subdistricts or to 
adjudicate plans for augmentation. Those rules must now un-
dergo judicial review in compliance with the procedures of 
Colo. Rev. Stat. § 37-92-501(3)(a) before they can become 
effective. In the meantime, however, Special Improvement 
District No. 2 of the Rio Grande Water Conservation District 
has begun the process of obtaining judicial approval of its crea-
tion. This proposed “subdistrict” will encompass wells in the 
alluvium of the Rio Grande between Del Norte and Alamosa, 
Colorado. Upon approval, it will appoint a board of directors 
and begin formulation of its plan for water management. There 
are approximately five other potential groundwater manage-
ment subdistricts in various stages of initial organization, and 
when completed, they will encompass the majority of well us-
ers in the San Luis Valley. 

Editor’s Note: The reporter represented one of the parties 
supporting the 2012 ARP, both at trial and on appeal. 

 
 
OSMRE’S REGULATORY AUTHORITY 
(continued from page 1) 

clude new standards for downstream water quality. See id. (cit-
ing 48 Fed. Reg. 30,312, 30,327–28 (June 30, 1983) (final 
rule)). The Agency did not revisit the 1983 rule again until the 
2000s. In 2004 the OSMRE proposed revisions to the rule that 
were ultimately abandoned. See id. at 44,449 (citing 69 Fed. 
Reg. 1036 (proposed Jan. 7, 2004)). That effort was followed 
by a 2007 proposed rule and a 2008 final rule implementing 
title V of SMCRA. See id. (citing 73 Fed. Reg. 75,814 (Dec. 
12, 2008) (final rule)). Ultimately, the 2008 rule was success-
fully challenged by environmental groups and was vacated in 
its entirety on Endangered Species Act of 1973 (ESA) grounds. 
See id. at 44,450 (citing Nat’l Parks Conservation Ass’n v. 
Jewell, No. 1:09-cv-00115, slip op. (D.D.C. Feb. 20, 2014)). 
That decision put the 1983 regulations back into effect until 
2009, when the OSMRE, U.S. Environmental Protection Agen-
cy, and U.S. Army Corps of Engineers entered a memorandum 
of understanding (MOU) “implementing an interagency action 
plan designed to significantly reduce the harmful environmen-
tal consequences of surface coal mining operations in six Ap-
palachian states . . . .” Id. That MOU formed the basis for a 
2009 advance notice of proposed rulemaking, which was the 
starting point for the current Proposed Rule. Id. Because the 
2008 rule was vacated, and there has been no other notice-and-
comment rulemaking in this area since 1983, the OSMRE con-

siders the 1983 rule to be the “baseline for all proposed chang-
es” in the Proposed Rule. Id. 
Selected Changes to Existing Law 

Ephemeral Streams. The current regulations provide “no 
specific protections for ephemeral streams.” Id. at 44,451. In 
the Proposed Rule, the OSMRE explains that “scientific studies 
completed since the enactment of SMCRA and the adoption of 
our existing rules have documented the importance of headwa-
ter streams, including ephemeral streams, in maintaining the 
ecological health and function of streams downgradient of 
headwater streams,” and has accordingly proposed significant 
regulations regarding these streams. Id. Under the Proposed 
Rule, ephemeral streams would now be protected by the same 
100-foot buffer zone as perennial or intermittent streams, and 
mining activities near such streams would be correspondingly 
restricted. Id. at 44,610 (proposed 30 C.F.R. § 780.28(b)(2)). 
Additionally, the Proposed Rule would require an applicant to 
“identify and map all ephemeral streams within the proposed 
permit and adjacent areas,” “describe the physical and hydro-
logic characteristics of those streams,” assess their “biological 
condition,” and evaluate “the probable hydrologic consequenc-
es of mining” on such streams. Id. at 44,452.  

New Material Damage Definition. Section 510(b)(3) of 
SMCRA requires that to be approved, permits must be “de-
signed to prevent material damage to [the] hydrologic balance 
outside [the] permit area.” 30 U.S.C. § 1260(b)(3). The phrase, 
however, is not further defined in the statute or current regula-
tions, leaving some uncertainty as to what would constitute 
material damage. The Proposed Rule addresses this by supply-
ing a new definition for the phrase: 

[A]ny adverse impact from surface coal mining and 
reclamation operations or from underground mining 
activities, including any adverse impacts from subsid-
ence that may occur as a result of underground mining 
activities, on the quality or quantity of surface water 
or groundwater, or on the biological condition of a 
perennial or intermittent stream, that would— 
(a) Preclude any designated use under sections 101(a) 
or 303(c) of the Clean Water Act or any existing or 
reasonably foreseeable use of surface water or 
groundwater outside the permit area; or 
(b) Impact threatened or endangered species, or have 
an adverse effect on designated critical habitat, outside 
the permit area in violation of the [ESA]. 

Proposed Rule, 80 Fed. Reg. at 44,588 (citation omitted) (pro-
posed 30 C.F.R. § 701.5). 

This definition is meant to be far-reaching and “to protect 
all designated uses of surface water and all existing and reason-
ably foreseeable uses of surface water and groundwater outside 
the permit area.” Id. at 44,474. Furthermore, “[t]he proposed 
definition does not differentiate between permanent or long-
term impacts and temporary or short-term impacts.” Id. at 
44,475. “Any impact that would preclude a designated, exist-
ing, or reasonably foreseeable use of surface water outside the 
permit area, or an existing or reasonably foreseeable use of 
groundwater outside the permit area, would constitute material 
damage to the hydrologic balance, regardless of the duration of 
the impairment.” Id.  
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The definition, in addition to covering surface mining ac-
tivities, also encompasses “adverse impacts from subsidence 
resulting from underground mining operations and . . . other 
adverse impacts resulting from underground mining opera-
tions . . . .” Id. This will likely be an issue of significant con-
cern for underground operators, as the Agency is “aware of 
concerns that including impacts from subsidence in the defini-
tion could effectively prohibit use of the longwall mining 
method or other high-extraction methods of underground min-
ing to recover a substantial proportion of coal reserves.” Id. at 
44,476. 

Data Collection. The Proposed Rule makes changes to re-
quirements for pre-mining baseline data collection as well as 
monitoring during mining and after mining during the reclama-
tion period. While the existing rule requires baseline data for a 
limited number of water-quality parameters, the Proposed Rule 
requires that permit applicants include a broad set of water 
quality data, including a new requirement to report on the “bio-
logical condition” (an assessment of the aquatic life present in 
the stream). Id. at 44,499. Baseline data will be required for 
intermittent, perennial, and some ephemeral streams monthly 
over the course of a year. The Proposed Rule explains that 
“[c]urrently, regulatory authorities require anywhere from as 
few as three samples (high, mean, and low base flow) to multi-
ple years of sampling. Requiring a minimum of 12 consecutive, 
equally-spaced monthly samples would ensure that the baseline 
data collected would cover the entire water year.” Id. at 44,497.  

Similarly, the Proposed Rule significantly increases the 
level of monitoring required during mining operations and rec-
lamation. The same suite of measures required during the base-
line sampling must be taken at least quarterly during mining 
and reclamation, and biological condition must be assessed at 
least annually. Id. at 44,507. 

Mining and Mining Activities in Streams. The Proposed 
Rule addresses the placement of excess coal mine spoil and 
waste in streams and also adopts standards designed to mini-
mize mining through perennial and intermittent streams. Id. at 
44,440. Both changes aim to “address loss of stream miles.” Id.  

Current law prohibits mining activities within 100 feet of a 
perennial or intermittent stream unless the regulatory authority 
makes a specific finding that “[s]urface mining activities will 
not cause or contribute to the violation of applicable State or 
Federal water quality standards, and will not adversely affect 
the water quantity and quality or other environmental resources 
of the stream.” 30 C.F.R. § 816.57(a)(1). The Proposed Rule 
modifies this exception to the general buffer rule to instead 
require that the activities not: 

(i) Preclude any premining use or any designated use 
under section 101(a) or 303(c) of the Clean Water Act 
of the affected stream segment following the comple-
tion of mining and reclamation. 
(ii) Result in conversion of the stream segment from 
intermittent to ephemeral, from perennial to intermit-
tent, or from perennial to ephemeral. 
(iii) Cause or contribute to a violation of applicable 
water quality standards. 
(iv) Cause material damage to the hydrologic balance 
outside the permit area. 

Proposed Rule, 80 Fed. Reg. at 44,610 (proposed 30 C.F.R. 
§ 780.28(b)(2)). 

This change incorporates the “material damage” definition 
discussed above to tighten the requirements for activities in 
streams such as construction of excess spoil fills, coal mine 
waste disposal facilities, slurry impoundments, and sedimenta-
tion ponds. Id. at 44,515. 

The Proposed Rule also changes regulatory requirements 
for operators seeking to mine through streams. Plans to mine 
through streams must meet the same requirements described 
above for activities in streams, and must also: 

(ii) Demonstrate that there is no reasonable alternative 
that would avoid mining through or diverting the 
stream. 
(iii) Design the operation to minimize the extent to 
which the stream will be mined through or diverted. 
(iv) Demonstrate that you can restore the form and 
ecological function of the affected stream segment . . . 
using the techniques in the proposed reclamation plan. 

Id. at 44,610 (proposed 30 C.F.R. § 780.28(c)(2)). 
This requirement, like the requirements for mining activi-

ties, significantly tightens the regulatory framework around 
mining through streams. While the OSMRE provides little 
guidance on how a regulatory authority is to evaluate whether 
“there is no reasonable alternative” to mining through a stream, 
the inclusion of the requirement is a major departure from cur-
rent law. 
Adoption by the States 

SMCRA is a cooperative federalism statute, and thus its 
requirements can be implemented either directly by the federal 
government or by a state that has an OSMRE-approved pro-
gram in place. See 30 U.S.C. § 1253. In practice, SMCRA is 
implemented mainly by state governments. Only two coal-
mining states, Tennessee and Washington, are currently under 
direct federal regulation, as are all Indian lands. The remaining 
24 coal-mining states have OSMRE-approved programs under 
which they regulate. 

In Tennessee, Washington, and on Indian lands, the final 
rule will take effect 60 days after its publication in the Federal 
Register, and all permit applications approved after that date 
will have to comply with the rule. See OSMRE, “Draft Regula-
tory Impact Analysis of the Stream Protection Rule,” at 1-11 
(July 2015). For state-run programs, implementation is ex-
pected to take 42 months from the date of publication in the 
Federal Register. Id. This lead time accounts for the time re-
quired for states to revise and submit their programs, for the 
OSMRE to approve the revisions, and for the states to imple-
ment the approved programs. See id. at 1-11 to 1-12. This could 
push implementation in these states out past 2020. 

Until a final rule is released, the details of the OSMRE’s 
new SMCRA policies will remain open to amendment, but the 
contents of the Proposed Rule are a strong indication of the 
regulatory expansion to come. The Proposed Rule would con-
siderably broaden the implementing agencies’ regulatory reach 
when it comes to coal mining operations, and would create 
numerous new compliance hurdles for operators as they seek to 
comply with the new rules in their permit applications and 
amendments. 
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CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
DROUGHT RESULTS IN CHANGES TO CALIFORNIA WATER 
RIGHTS LAW 

A fundamental problem with California water rights law is 
the state’s lack of reliable information about amounts of water 
used under right, particularly riparian rights, appropriative 
rights with a priority prior to 1914, and groundwater rights in 
unadjudicated basins. This year the legislature enacted a num-
ber of measures to increase the amount of information. 

First, with respect to groundwater, well drilling reports that 
were previously confidential are now available to the public. 
See Cal. Water Code § 13752(a). As to holders of permits or 
licenses issued by the State Water Resources Control Board 
(Board) since 1914, all diverters of 10 acre-feet or more per 
year, on or after January 1, 2016, are required to maintain de-
vices to measure the amounts directly diverted, diverted to 
storage, and released from storage. Id. § 1840(a)(1). These 
amounts must be compiled monthly and reported to the Board 
annually. Id. § 1840(c). Civil liability of up to $500 may be 
imposed on those violating this requirement. Id. § 1846(a). 

Those claiming other surface water rights have been re-
quired to file annual reports on water diversion and use since 
1965. This law is tightened to require such reports for diver-
sions of 10 acre-feet per year and to require the reports be 
based on monthly, not annual diversions. See id. § 5103(e). The 
measurement of the diversion must comply with regulations 
adopted by the Board pursuant to sections 1840 and 1841 of the 
Cal. Water Code. Id. § 5103(e)(1)(B)(i). 
 
GROUNDWATER ADJUDICATION LEGISLATION ENACTED 
IN CALIFORNIA 

Until now, groundwater adjudications in California were 
common law lawsuits. They were usually complex and could 
take 20 years or more to complete. In 2014, California enacted 
the Sustainable Groundwater Management Act (SGMA), Cal. 
Water Code §§ 10720–10736.6, to require groundwater sus-
tainability plans over a period of time to eventually stop long-
term overdraft. See Vol. XLVII, No. 3 (2014) of this Newslet-
ter. The enactment of the SGMA, however, specifically did not 
involve adjudication of groundwater rights, leaving that to the 
common law. 

Governor Edmund G. Brown, Jr., a leading proponent of 
the SGMA, called this year for a new statutory adjudication 
statute in an attempt to (1) streamline the adjudication process; 
and (2) coordinate any adjudications with the SGMA process. 
The legislature responded with a package of two bills.  

The first bill enacted a detailed adjudication process. See 
Assembly Bill No. 1390, 2015 Cal. Legis. Serv. ch. 672. Key 
features are: 

(1) The new law governs comprehensive adjudications, 
that is, suits to determine the rights to all pumpers in a 
basin, as defined by the California Department of Wa-
ter Resources. Also included is a determination of the 
right to storage space in a basin. California groundwa-
ter rights parallel surface rights. They are overlying, 

appropriative, and prescriptive. See City of Barstow v. 
Mojave Water Agency, 5 P.3d 853 (Cal. 2000), for an 
excellent discussion of groundwater rights. 

(2) A groundwater sustainability agency for the basin es-
tablished under the SGMA may intervene in the adju-
dication. 

(3) The new law designates such adjudications as pre-
sumptively complex, see Cal. R. Ct. 3.400, and such 
adjudications will be assigned by the Chief Justice to a 
neutral judge of a court having a complex litigation 
department. Judges from courts overlying the basin 
will be recused. 

(4) The new law includes detailed procedures for provid-
ing all rights holders of notice of the proceeding and 
service of process.  

(5) Upon a court finding that rights to an interconnected 
surface water body are affected by the groundwater 
adjudication, they may be joined in the litigation. 
Pumpers of small quantities (five acre-feet per year) 
will be excluded if they would not have a material ef-
fect on the groundwater rights of other parties. Provi-
sion is made for participation by the United States if 
federal or tribal rights are involved. 

(6) The law includes detailed case management provi-
sions, including provisions for appointment of special 
masters and dividing the adjudication into phases. 

(7) The court is authorized to issue a preliminary injunc-
tion upon a showing that certain conditions are met, 
including that a basin is in a condition of long-term 
overdraft. The injunction may (a) put a moratorium on 
new or increased pumping; (b) limit or reduce pump-
ing; (c) allocate pumping amounts among pumpers 
during the pendency of the adjudication; or 
(d) establish procedures for voluntary water transfers. 

(8) The court may appoint a watermaster to oversee en-
forcement of a preliminary injunction and any final 
judgment in the adjudication, over which the court 
shall have continuing jurisdiction. 

(9) Finally, the adjudication may be stayed for up to a 
year initially, to enable the adoption of a groundwater 
sustainability plan that provides for a physical solution 
or to permit mediation of the matter. 

The second bill, Senate Bill No. 226, 2015 Cal. Legis. 
Serv. ch. 676, enacted changes to the SGMA to 

(1) Permit the state to intervene in a comprehensive adju-
dication. 

(2) Require the court in a comprehensive adjudication to 
determine rights in a basin that is required to have a 
groundwater sustainability plan under the SGMA, to 
manage the adjudication to minimize interference with 
development of the plan. 

(3) Further coordinate the SGMA provisions with the 
comprehensive adjudication process. 

Although the new legislation has the potential to improve 
management of groundwater in California and provides limited 
joint management of surface and groundwater (in the case of 
interrelated surface water) in an adjudication, neither law ad-
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dresses the major problem of separate administration of surface 
and groundwater rights in the state. 
 
UNITED STATES AND WESTLANDS WATER DISTRICT SETTLE 
DISPUTE OVER DRAINAGE 

In 1960 when Congress authorized the San Luis Act, Pub. 
L. No. 86-488, 74 Stat. 156 (1960), to serve Westlands Water 
District (Westlands) and others from an expanded Central Val-
ley Project (CVP), it required construction of drainage facilities 
to deal with drainage from the delivery of more than one mil-
lion acre-feet of water to Westlands. Initially it was contem-
plated that a drainage canal would be constructed from 
Westlands in the Southern San Joaquin Valley north to the Sac-
ramento-San Joaquin Delta for disposal in or around San Fran-
cisco Bay and ultimately the Pacific Ocean. Opposition to such 
a drain was intense and overwhelming and, in spite of decades 
of studies, no such project ever materialized. In the meantime, 
local drainage facilities were installed in the area around 
Westlands. 

In the 1960s Westlands entered into contracts with the 
United States for water supply, with the Bureau of Reclamation 
(Bureau) responsible for drainage. Since interim drainage solu-
tions were not acceptable, litigation resulted in a decision by 
the U.S. Court of Appeals for the Ninth Circuit in 2000 requir-
ing the Bureau to provide drainage under the original congres-
sional mandate. See Firebaugh Canal Co. v. United States, 203 
F.3d 568 (9th Cir. 2000). In 2007, after the Bureau selected a 
drainage plan and began implementing it, more litigation en-
sued with some Westlands landowners claiming that failure to 
provide drainage constituted a taking in violation of the Fifth 
Amendment. Later litigation by Westlands claimed breach of 
contract by the United States for failure to provide drainage. 

The settlement agreement entered into by Westlands and 
the United States on September 15, 2015, if approved by Con-
gress, will resolve the various disagreements and litigation be-
tween Westlands and the United States. See Federal 
Defendants’ Notice of Filing Settlement Agreement, Firebaugh 
Canal Water Dist. v. United States, No. 1:88-cv-00634 (E.D. 
Cal. Sept. 16, 2015), ECF No. 1001. Key provisions of the 
agreement are: 

(1) Settlement of the “takings” litigation with payment by 
Westlands to owners of land in the Westlands service 
area allegedly harmed by the lack of drainage facili-
ties. 

(2) Westlands will use its best efforts to obtain agreement 
from all Westlands landowners to drop all claims 
against the United States for failure to provide drain-
age facilities. 

(3) The existing Westlands contracts with the United 
States will be replaced with a long-term agreement for 
delivery of 1,193,000 acre-feet of water, under which 
the United States can allocate 200,000 acre-feet of this 
entitlement for other project purposes consistent with 
current or future-enacted federal law including the 
Endangered Species Act, the Central Valley Project 
Improvement Act, and all applicable requirements of 
state water rights and water quality law imposed by 
the Board. 

(4) One year after congressional approval, Westlands will 
permanently retire 100,000 acres of land within its 
boundaries and these lands will be used for drainage 
purposes. 

(5) After execution of the new contract, various facilities 
will be transferred from the United States to 
Westlands, and Westlands will be responsible in the 
future for drainage resulting from Westlands’ opera-
tions. Westlands will also be relieved of any repay-
ment obligations to the United States for drainage and 
a forgiveness of about $350 million. Westlands owes 
the United States for construction costs of the CVP, so 
this part of the settlement effectively increases the 
subsidy to the water users in Westlands.  

Whether Congress will approve the agreement is uncertain 
as various groups, including environmental organizations, have 
expressed opposition to it. See Bettina Boxall, “Analysis—
Westlands Water District Agreement a Retreat from Previous 
U.S. Plan,” L.A. Times (Sept. 22, 2015). 
 
APPELLATE COURT HOLDS STREAMBED ALTERATION 
REPORTING EXTENDS TO EXISTING WATER RIGHTS 

For more than 50 years Cal. Fish & Game Code § 1602 has 
required notification to the California Department of Fish and 
Wildlife (Department) when an entity plans to “substantially 
divert” water from a river and stream. The Third District Court 
of Appeal in Siskiyou County Farm Bureau v. Department of 
Fish & Wildlife, 188 Cal. Rptr. 3d 141 (Ct. App. 2015), held 
that “[r]egardless of an entity’s legal right to take water, such 
as for agricultural purposes, and regardless of whether the tak-
ing alters the streambed itself, section 1602 unambiguously 
requires notification to the Department if an entity plans to 
‘substantially divert’ water.” Id. at 146. Failure to comply with 
the statute carries civil and criminal penalties. See People v. 
Murrison, 124 Cal. Rptr. 2d 68 (Ct. App. 2002). 

The statute provides an arbitration procedure between the 
diverter and the Department with regard to any effects on fish-
eries in the watercourse. This process is also subject to court 
review. The statute reads as follows: 

An entity may not substantially divert or obstruct the 
natural flow of, or substantially change or use any ma-
terial from the bed, channel, or bank of, any river, 
stream, or lake, or deposit or dispose of debris, waste, 
or other material containing crumbled, flaked, or 
ground pavement where it may pass into any river, 
stream, or lake, unless all of the following occur [list-
ing notification and other requirements.] 

188 Cal. Rptr. 3d at 148 (alteration in original) (quoting Cal. 
Fish & Game Code § 1602(a)). 

The plaintiffs, representing many persons who had long-
standing water rights in a stream, argued (1) that the term “di-
vert” was ambiguous and the reporting interfered with these 
water rights, and (2) the law did not apply unless there was a 
stream alteration related to the diversion. 

The trial court agreed with the plaintiffs and found the 
term divert was ambiguous, but the appellate court disagreed 
and applied the plain meaning of the statute. The appellate 
court found the reporting requirement did apply to existing 
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water right holders, and did not have any effect on any water 
rights held by the person reporting. Id. at 166. 
 

COLORADO 
(William A. Paddock, Reporter) 

 
 
DIVERSION OF WATER FOR A PRIVATE TROUT FISHING 
“DITCH” AND RELATED AESTHETIC PURPOSES IS NOT A 
BENEFICIAL USE OF WATER UNDER COLORADO LAW 

To the surprise of many, and to the joy of those of more 
egalitarian bent, the Colorado Supreme Court held in St. Jude’s 
Co. v. Roaring Fork Club, L.L.C., 2015 CO 51, 351 P.3d 442, 
that the diversion of water into a man-made structure to create 
a private trout fishing stream and aesthetic amenity on a private 
resort is not a lawful beneficial use of water under Colorado 
law. 

Roaring Fork Club, L.L.C. (Club) is the owner of a private 
golf, fishing, recreational, and residential resort located near 
the town of Basalt, Colorado. It filed two applications for water 
rights from the Roaring Fork River to provide a water supply 
for the Roaring Fork Ditch (RFC Ditch) to be used as an “aes-
thetic and recreational amenity to a golf course development, as 
well as for fish habitat and as a private fly-fishing stream.” Id. 
¶ 3. The RFC Ditch itself is located entirely on the Club’s land 
and returns the water to the Roaring Fork River about one-half 
mile downstream from its point of diversion. Id. The RFC 
Ditch is also the point of diversion for other water rights. Id. 
¶¶ 5–6. 

The water court granted the Club’s applications finding, 
among other things, that: 

[T]he Club had applied its proposed water right in the 
full amount of 21 cfs to beneficial use, beginning 
June 15, 1999. In particular, the court found that Club 
guests and members used the RFC Ditch for fishing, 
that the Club stocked the Ditch with fish, and that 
higher flows made fishing more challenging. In addi-
tion, the court found that the RFC Ditch was used as 
an amenity and feature of the Club’s golf course, that 
all guests and members enjoyed the Ditch as a visual 
aesthetic amenity, and that higher volumes triggered a 
better visual quality to the RFC Ditch in support of its 
aesthetic purpose. 

Id. ¶ 8. Based on these findings “the water court decreed the 
Club appropriative rights for aesthetic, recreation, and piscato-
rial uses to 21 cfs absolute with an appropriation date of June 
15, 1999.” Id. The opposer, St. Jude’s Co. (St. Jude’s), ap-
pealed the water rights decree and other issues arising out of a 
separate suit brought by St. Jude’s against the Club action in-
volving a prior settlement agreement that was consolidated 
with the water court applications. See Roaring Fork Club, L.P. 
v. St. Jude’s Co., 36 P.3d 1229 (Colo. 2001). 

On appeal, and after briefing and oral argument, the court 
“ordered supplemental briefing on the question whether [the 
Club’s] claim for a diversion into and through a ditch for pisca-
torial and aesthetic purposes, without impoundment, is a bene-
ficial use under Colorado water law.” Id. ¶ 10. The court 

also invited amicus curiae briefs on this question and many 
were filed. 

The court began its analysis of this question with the pro-
visions of Colo. Const. art. XVI, §§ 5, 6, which establish the 
prior appropriation system in Colorado and guaranty the right 
to appropriate the unappropriated waters of the state for benefi-
cial use. 2015 CO 51, ¶¶ 11, 12. The court observed that these 
constitutional provisions “protect[] the people of the state from 
divestment of appropriation” and provide that a water right 
comes into existence by the application of water to beneficial 
use. Id. ¶ 12. It went on to observe that this was a dramatic de-
parture from the common law of riparian rights, and that “the 
right to the maintenance of the flow of the stream is a riparian 
right and is completely inconsistent with the doctrine of prior 
appropriation.” Id. (internal quotation marks omitted) (quoting 
Colo. River Water Conservation Dist. v. Rocky Mountain Pow-
er Co., 406 P.2d 798, 800 (Colo. 1965)). 

The court next observed that Colo. Const. art. XVI, § 6 
does not define either “use” or “beneficial use” and instead has 
left definition of those terms, including any expansion thereof, 
to the General Assembly. Id. ¶ 13. As a corollary to this princi-
ple, it explained that since statehood the General Assembly has 
made provisions for the determination of water rights through 
various adjudications and administrative procedures. Id. ¶ 14. It 
then turned to the current statutory definition of beneficial use, 
which provides: “‘Beneficial use’ means the use of that amount 
of water that is reasonable and appropriate under reasonably 
efficient practices to accomplish without waste the purpose for 
which the appropriation is lawfully made.” Colo. Rev. Stat. 
§ 37-92-103(4). The court found this definition to 

implicitly distinguish[] [between] a “purpose,” as the 
end for which the water is used; a “use,” as an applica-
tion of water toward a given purpose and the means to 
that end; and a “beneficial use,” as that use which is 
reasonable and appropriate under reasonably efficient 
practices to accomplish without waste the purpose for 
which the appropriation is made.  

2015 CO 51, ¶ 15. However, beyond these minimal limits it 
found the terms “beneficial use” to be expansive, allowing 
room for new or innovative uses. Id. 

The court then turned to the subparts of the statutory defi-
nition of beneficial use, which provides examples of specific 
beneficial uses: 

(1) the impoundment of water for firefighting or stor-
age for any purpose for which an appropriation is law-
fully made, including recreational, fishery, or wildlife 
purposes; (2) the appropriation by the state of Colora-
do, for the benefit and enjoyment of present and future 
generations and in the manner prescribed by law, of 
such minimum flows between specific points or levels 
for and on natural streams and lakes as are required to 
preserve the natural environment to a reasonable de-
gree; and (3) the diversion of water by a county, mu-
nicipality, city and county, water district, water and 
sanitation district, water conservation district, or water 
conservancy district for recreational in-channel diver-
sion purposes. 

Id. ¶ 16 (citing Colo. Rev. Stat. § 37-92-103(4)(a)–(c)). With 
respect to the latter two uses for instream flow purposes (which 
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the court saw as analogous to the Club’s use of water), it point-
ed out that those instream uses were highly regulated and lim-
ited so as to prevent misuse, id. ¶ 17, or perhaps to prevent 
what the court has earlier described as a “divestment of appro-
priation,” id. ¶ 12. It also explained that the recreational in-
channel diversion (RICD) provisions of subsection 3 were en-
acted in response to the court’s decision in City of Thornton v. 
City of Fort Collins, 830 P.2d 915 (Colo. 1992), and served as 
a limitation on the rights recognized by the court in that deci-
sion. 2015 CO 51, ¶ 18. The court observed that since its first 
enactment, the General Assembly had continued to tighten the 
control of RICD water rights. Id. ¶ 19. 

The court then applied these standards to the Club’s 
claimed beneficial uses. It first stated that it was “hardly appar-
ent that the Club’s usage . . . even constitutes a ‘use’ within the 
contemplation of the statute, much less a beneficial use.” Id. 
¶ 20. The court explained “the act of putting, or applying, a 
portion of the waters of the state to beneficial use clearly con-
templates more than simply diverting it from the natural 
stream.” Id. ¶ 21. It pointed out that the Club’s “use” was en-
tirely passive, amounting to a use only because “someone de-
rives enjoyment from the water in its diverted state.” Id. The 
court felt that this was not a sufficiently active use to constitute 
a beneficial use. The court reasoned: 

The Club’s proposed “uses” of the water in ques-
tion, as expressed in its application, cannot be benefi-
cial within the meaning of the Act because the only 
purpose they are offered to serve is the subjective en-
joyment of the Club’s private guests. The flow of wa-
ter necessary to efficiently produce beauty, excitement, 
or fun cannot even conceptually be quantified, and 
therefore where these kinds of subjective experiences 
are recognized by the legislature to be valuable, it has 
specifically provided for their public enjoyment, sci-
entific administration, and careful measurement. . . . 
Without describing a purpose for the accomplishment 
of which a measurable amount of water, however ap-
proximate, must be used, the Club, by definition, fails 
to articulate an intent to put the specific amount of wa-
ter it claims to a beneficial use. 

Id. ¶ 23. 
The court rejected the Club’s argument that its use was 

piscatorial, a use specifically sanctioned in Faden v. Hubbell, 
28 P.2d 247, 250–51 (Colo. 1933). 2015 CO 51, ¶ 24. The 
court explained that the hatchery use in Faden yielded some 
measurable results (yield), which implied objective limits to the 
reasonable use of water. In contrast it found no such objective 
limits in the Club’s claimed piscatorial use due to its purpose of 
providing for “a more challenging recreational fishing experi-
ence or, in other words, subjective enjoyment of its guests.” Id. 

The court thought that recognition of the Club’s claim 
would undermine the legislative intent evidenced in the RICD 
statute. It pointed out that “[t]he General Assembly has taken 
great care to limit recreational and environmental use of water 
in-channel, largely to deal with the potential dangers and ex-
cesses inherent in capturing the flow of the stream.” Id. ¶ 25. 
The court observed that the Club would be barred from claim-
ing an instream flow water right for such purposes and sought 
here to accomplish what was expressly prohibited by the sim-
ple expedient of a diversion of water into a man-made stream 

on private property and seeking to adjudicate rights to enjoy the 
flow therein. Id. The court concluded that “an appropriation 
requires actual application of a portion of the waters of the state 
to a beneficial use,” and the Club cannot acquire a forbidden 
private instream flow right simply by virtue of diversion into a 
“private stream.” Id. Instead, the court stated “[i]t is for the 
General Assembly to approve such unconventional beneficial 
uses . . . .” Id. ¶ 26.  

The remainder of the court’s decision addresses the related 
litigation between St. Jude’s and the Club, and is not directly 
relevant to the Club’s water rights claims. 

Two justices dissented from the majority opinion on the 
Club’s water rights claims. The dissent “disagree[s] with the 
majority’s conclusion that aesthetic, recreational, and piscatori-
al uses are categorically non-beneficial uses of water.” Id. ¶ 50 
(Márquez, J., concurring in part and dissenting in part). Be-
cause they believed that “such uses qualify as beneficial uses 
under Colorado water law, and because the record support[ed] 
the water court’s finding that [the Club] needed the amount of 
water it claimed,” they would have affirmed the judgment of 
the water court. Id. 

As the dissenting opinion points out, there have been a 
number of such water rights adjudicated in most other water 
divisions in Colorado, and the majority opinion therefore cast 
doubt on the validity of these decrees. Id. ¶ 61. Thus, this deci-
sion is unlikely to be the last word on the topic; the General 
Assembly will undoubtedly be asked to weigh in on the sub-
ject, so stay tuned. 
 
THE PERILS OF LEGAL DRAFTING 

In re Application for Water Rights for Cherokee Metropol-
itan District, 2015 CO 47, 351 P.3d 408, is the most recent 
decision in the ongoing dispute between the Upper Black 
Squirrel Creek Ground Water Management District (UBS), 
the Cherokee Metropolitan District (Cherokee), and the Merid-
ian Service Metropolitan District (Meridian). This particular 
decision involves an appeal after the remand from the Colorado 
Supreme Court’s decision in Cherokee Metropolitan District v. 
Meridian Service Metropolitan District, 266 P.3d 401 (Colo. 
2011). 

The dispute arises out of a 1999 stipulation and release 
(Stipulation) entered into between Cherokee and UBS to settle 
water court litigation (Case No. 98CW80, Water Division 
No. 2) over certain conditional ground water rights owned by 
Cherokee, and Cherokee’s right to export ground water from 
the Upper Black Squirrel Creek Designated Ground Water Ba-
sin (UBS Basin). 2015 CO 47, ¶ 4. The Stipulation required 
Cherokee to deliver certain wastewater returns back into the 
UBS Basin for recharge of the aquifer. Id. ¶ 7. In 2003, Chero-
kee and Meridian entered into an intergovernmental agreement 
(IGA) to build a new wastewater treatment plant where 
wastewater from both Cherokee and Meridian would be treated 
and returned to the UBS Basin. In 2008, pursuant to the IGA, 
Cherokee and Meridian jointly applied to Colorado Ground 
Water Commission (Commission) for approval of a replace-
ment plan to obtain replacement credit for the return flows 
from the treated wastewater recharged into the UBS Basin. 
This replacement credit was claimed to allow Cherokee to di-
vert additional water from the UBS Basin in exchange for the 
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recharge, with Meridian sharing in a portion of this additional 
water. 266 P.3d at 403. 

In late 2008 UBS learned of the Cherokee/Meridian re-
placement plan application, filed a statement of objection with 
the Commission, and moved to dismiss the replacement plan 
application. The Commission denied UBS’s motion to dismiss. 
In addition, in 2009, UBS reopened the underlying water court 
case with Cherokee by filing motions for a preliminary injunc-
tion and for declaratory judgment. In its declaratory judgment 
motion, UBS argued that the pending replacement plan filed 
with the Commission would violate the 1999 Stipulation be-
cause the Stipulation obligated Cherokee to use the wastewater 
return flows to recharge the UBS aquifer and, therefore, Cher-
okee could not use the return flows as a source of replacement 
credit. Id. 

The water court granted the requested preliminary injunc-
tion, denied Meridian’s motion to intervene, and declared that 
the Stipulation prohibited Cherokee or anyone else from claim-
ing a credit in Cherokee’s replacement plan application for the 
wastewater returns it delivered back into the basin. Id. Thereaf-
ter, the Commission stayed any action on Cherokee’s replace-
ment plan application. Id. at 403–04. Cherokee appealed the 
water court’s decision and Meridian appealed the denial of its 
motion to intervene. On appeal the Colorado Supreme Court 
reversed the water court’s denial of Meridian’s motion to inter-
vene, vacated the water court’s judgment, and remanded for 
further proceedings. Id. at 408. 

The issue on the remand claim centered on the meaning of 
paragraph 5 of the Stipulation, entitled “Recharge,” that states: 

Cherokee will use its best efforts to deliver wastewater 
returns from Sunset, Paintbrush, and Woodmen Hills 
subdivision, Falcon Air Force Base and any other 
subdivisions it services back into the Upper Black 
Squirrel Creek Designated Basin for recharge of the 
aquifer. Cherokee shall recharge any wastewater re-
turns from the Sunset Plant in the aquifer. 

2015 CO 47, ¶ 7 (emphasis added). 
On remand, the new water judge concluded (1) that the use 

of the term “recharge” in paragraph 5 simply required Chero-
kee to return “certain recycled wastewater to the basin, rather 
than putting it to successive uses or permitting its return to the 
stream in the receiving basin,” but (2) “found nothing in the 
language of the stipulation precluding Cherokee from making a 
claim for return flow credits with the Commission” for water 
that it returned to the aquifer system. Id. The water court’s or-
der, however, also specified that it implied nothing about the 
merits of the application of Cherokee and Meridian to the 
Commission or their claim for credit for the water recharged to 
the UBS aquifer. In addition, the water court concluded that 
because Meridian was not a party to the Stipulation, the Stipu-
lation could not preclude Meridian from claiming replacement 
credit. Finally, the water court granted $7,600 in attorney fees 
and costs to UBS for what it found to be Meridian’s substan-
tially frivolous and groundless arguments concerning the 
court’s jurisdiction. Id. ¶ 8. Both UBS and Meridian appealed 
the decisions of the water court. 

The Colorado Supreme Court affirmed the rulings of the 
water court. It began its review by pointing out that the parties 
all agreed that “the term ‘recharge’ refers to replenishment of 
the aquifer.” Id. ¶ 11. It went on to describe the disagreement 
between the parties as one over the effect of the requirement 
that Cherokee deliver wastewater returns back to the UBS Ba-
sin for recharge on Cherokee’s claim for credit for such re-
charge under its application for new and additional 
appropriative rights from the UBS Basin. Id. The court’s analy-
sis of UBS’s claim that the Stipulation precluded Cherokee 
from claiming any credit for the water recharged began with a 
review of the law applicable to reuse of such water. It pointed 
out that unlike water of the natural stream subject to appropria-
tion under Colo. Const. art. XVI, § 6, designated ground water 
is governed by the Colorado Ground Water Management Act, 
Colo. Rev. Stat. §§ 37-90-101 to -143, which is a modified 
doctrine of prior appropriation designed to maintain reasonable 
ground water pumping levels within designated ground water 
basins. 2015 CO 47, ¶ 12. 

The court found particularly significant the fact that the 
ground water involved was lawfully exported by Cherokee 
from the UBS Basin, and once exported it was “foreign water” 
subject to the provisions of Colo. Rev. Stat. § 37-82-106. See 
2015 CO 47, ¶ 13. Under that statute, unless and until foreign 
water is released from the “dominion” of the appropriator (here 
Cherokee), the appropriator who “lawfully introduce[s] foreign 
water into a stream system from an unconnected stream system 
may make a succession of uses of that water.” Id. (citing Colo. 
Rev. Stat. § 37-82-106). Thus, the court concluded that Chero-
kee had the right to make a successional use of the water it ex-
ported from the UBS Basin. Id. ¶ 14. 

The court then turned to UBS’s claim that the water 
court’s interpretation of the Stipulation implicitly granted 
Cherokee a right to the recapture and reuse of the exported wa-
ter recharged in the UBS Basin aquifer pursuant to the Stipula-
tion. The court rejected this argument for two reasons. First, it 
pointed out that UBS failed to appreciate the limited scope of 
the water court’s ruling, which emphasized the distinction be-
tween the questions of (1) whether a right has been stipulated 
away, and (2) whether such a right existed in the first place. Id. 
¶ 15. It held that “[t]he water court’s ruling [was] expressly and 
appropriately limited to a determination that the stipulation is 
silent with regard to . . . any agreement to relinquish benefits 
Cherokee might seek to claim [for the recharge when] applying 
to the Commission for a new appropriation,” and therefore evi-
dences no agreement on that point. Id. It held that the water 
court’s ruling “implies absolutely nothing about the merits of 
such a claim” and expressly found the question to be a matter 
solely for the Commission. Id. 

Second, the court rejected UBS’s argument concerning the 
meaning of reuse. UBS argued that the water court’s order al-
lowed Cherokee to reuse the water recharged to the aquifer. 
The court was confounded by this argument, pointing out that 
Cherokee had surrendered its right of reuse under section 37-
82-106 by agreeing to return and recharge its treated water in 
the UBS Basin, and that recharge was in no sense the reuse of 
water. Id. ¶ 16. It then pointed out that the water court’s order 
made clear that the Stipulation barred Cherokee 
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from reusing the exported water, regardless of any 
right to reuse foreign water that it might otherwise 
have had and, instead, requires Cherokee to make its 
best efforts to recapture the specified wastewater re-
turns and upon recapture to deliver them back into the 
[UBS] Basin for recharge of the aquifer.  

Id. ¶ 17.  
The court next addressed the argument by UBS that it 

would have no reason to agree to a provision that did not elimi-
nate Cherokee’s right to any benefit from the water so re-
charged in the UBS Basin because, without such a restriction, 
there would be no benefit to the UBS Basin. Id. ¶ 19. The court 
rejected this argument, pointing out that without the redelivery 
and recharge provision of paragraph 5, the return flows from 
the exported water would be entirely lost to the UBS Basin. Id. 
It went on to hold that the term “recharge” as used in paragraph 
5 of the Stipulation “simply refers to the physical act of replen-
ishing the aquifer” and that “nothing in paragraph 5’s require-
ment for Cherokee to deliver wastewater back into the basin for 
recharge of the aquifer implies that it either must or must not be 
entitled to credit in a subsequent application to the Ground Wa-
ter Commission for further appropriation.” Id. ¶ 20. 

The court also upheld the award of attorney fees and costs 
against Meridian based upon “the abundance of evidence in the 
record to support its determination that Meridian stubbornly 
advanced defenses that lacked substantial justification.” 
Id. ¶ 24. 

Two justices dissented from the court’s decision on the 
claims of UBS. They argued that the court’s opinion on the 
meaning of “recharge” was unduly narrow because “[a]ny 
claim to use those return flows for replacement purposes [by 
Cherokee] conflicts with the plain language [of the agreement] 
stating that the purpose is recharge of the aquifer.” Id. ¶ 36 
(Hobbs, J., concurring in part and dissenting in part). They ar-
gued that “recharge” in paragraph 5 of the Stipulation meant 
more than simply replenishment of the aquifer, and instead 
entailed a net gain, or at least reduced net depletion, to the aq-
uifer from Cherokee’s export, which they claimed was the 
quid pro quo for allowing the export in the first place. See id. 
¶¶ 34–35. 

If nothing else, this decision is a cautionary tale on the 
perils of legal drafting. As lawyers, at one time or another, 
most of us have been in the position of UBS, finding that terms 
in an agreement that we thought were clear on their face were 
not. All of which brings to mind Humpty Dumpty, who 
famously scolded: “‘When I use a word . . . it means just what I 
choose it to mean—neither more nor less.’ ‘The question is,’ 
said Alice, ‘whether you can make words mean so many 
different things.’ ‘The question is,’ said Humpty Dumpty, 
‘which is to be master—that’s all.’” Lewis Carroll, Through the 
Looking Glass (emphasis omitted). Here the master was the 
court, that’s all. 
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ILLINOIS ADDRESSES STATE PERMITTING FOR TOXICS; 
OHIO GIVES BLESSING TO REGIONAL STORMWATER 
MANAGEMENT PROGRAM 
Low Volume Waste Source Covered by Effluent Limitation 
Guidelines; Does Not Need a Case-by-Case Determination 

In September 2012, the Illinois Environmental Protection 
Agency (IEPA) issued a national pollutant discharge elimina-
tion system (NPDES) permit for the discharge of water pollu-
tion to Dynegy Midwest Generation, Inc. (Dynegy). The permit 
was for discharges at Dynegy’s Havana Power Station, an oil- 
and coal-fired six-unit steam-electric generating facility that, 
through its air pollution control mechanisms (ACI system) de-
signed to capture mercury emitted from the plant, discharged 
fly ash and sorbent residue into the facility’s ash pond on a 
daily basis. 

The permit was challenged by the Natural Resources De-
fense Council, Prairie Rivers Network, and Sierra Club (collec-
tively, Petitioners) before the Illinois Pollution Control Board 
(Board), and ultimately in the courts in Natural Resources De-
fense Council v. Pollution Control Board, 2015 IL App (4th) 
140644, 37 N.E.3d 407. The Petitioners claimed that the Clean 
Water Act (CWA), 33 U.S.C. §§ 1251–1387, required that 
NPDES permits include a technology-based effluent limitation 
(TBEL) based on best available technology for the toxic pollu-
tants, namely mercury within the sorbent residue, which the 
IEPA failed to include. 2015 IL App (4th) 140644, ¶ 11.  

In addressing this claim, the Board noted that the U.S. En-
vironmental Protection Agency (EPA) is obligated to establish 
appropriate effluent limitations for toxic pollutants, such as 
mercury, by applying the best available technology economi-
cally achievable for a particular industry. Id. ¶ 22 (citing 33 
U.S.C. § 1311(b)). If a limitation has been established it must 
be used for all permits, including both federal and state NPDES 
programs. Id. (citing 33 U.S.C. §§ 1311(e), 1342(a)(1)(A), 
(b)(1)(A)). If a uniform effluent limitation has not been prom-
ulgated, a permit may still be issued upon such conditions as 
are necessary to carry out the provisions of the CWA by con-
sidering technology-based treatment requirements on a case-
by-case basis. Id. ¶ 23 (citing 33 U.S.C. § 1342(a)(1)(B); 40 
C.F.R. § 125.3(c)(2)). 

The Petitioners argued that the case-by-case basis was ap-
propriate here, but not followed by the IEPA. Id. ¶ 24. Dynegy 
contended that the case-by-case basis for approving the permit 
was not necessary, citing the 1982 effluent limitation guide-
lines (ELG). Id. ¶ 25 (citing 47 Fed. Reg. 52,290 (Nov. 19, 
1982)). Dynegy argued that the 1982 ELGs applied to the Ha-
vana Power Station because the facility’s scrubber/ACI system 
was a low volume waste source for mercury, specifically in-
cluded in the 1982 ELGs. Id. ¶ 26. The Appellate Court of Illi-
nois sided with Dynegy, noting that “[t]he 1982 ELG shows 
mercury was among the toxic pollutants considered when de-
termining the appropriate effluent limitations for low volume 
waste sources,” and is thus encompassed within the 2010 EPA 
permit manual, which directs permit writers to refrain from 
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imposing the case-by-case standard for low volume mercury 
waste, and instead to look to the 1982 ELG. Id. ¶ 28. 
Authority to Treat and Dispose of Waste Water Includes 
Authority to Develop Stormwater Management Plan 

In January 2010 the Northeast Ohio Regional Sewer Dis-
trict (Sewer District) adopted a plan to establish a regional 
stormwater management program as well as a structure for fees 
to be charged to landowners within the district. Several mem-
ber communities and individual citizens challenged the plan, 
arguing that the Sewer District lacked the authority to imple-
ment the program and its fee structure, citing Ohio Rev. Code 
Ann. ch. 6119. The statute states that the purpose of a regional 
water and sewer district is “for either or both of the following 
purposes: (A) To supply water to users within and without the 
district; (B) To provide for the collection, treatment, and dis-
posal of waste water within and without the district.” Id. 
§ 6119.01 (emphasis added). 

In Northeast Ohio Regional Sewer District v. Bath Town-
ship, 2015-Ohio-3705, 2015 WL 5448303, rev’g 2013-Ohio-
4186, 999 N.E.2d 181 (8th Dist.), the trial court concluded that 
this language gave the Sewer District the authority to carry out 
the plan and fee structure, but the court of appeals reversed. In 
reversing, the court of appeals took a strict interpretation ap-
proach to reading the statute, holding that while “the statutory 
scheme ‘authorize[s] the Sewer District to collect, treat, and 
dispose of waste water entering the sewer system,’ it ‘does not 
authorize the District to implement a stormwater management 
program.’” 2015-Ohio-3705, ¶ 4 (alteration in original) (inter-
nal quotation marks omitted) (quoting 2013-Ohio-4186, ¶¶ 43, 
46). The Ohio Supreme Court granted discretionary appeal on 
both issues. Id. ¶ 6. 

In reversing the court of appeals decision and finding in 
favor of the Sewer District, the supreme court looked to the 
ordinary meaning of “storm water” and “waste water.” The 
Ohio statute defines waste water as “any storm water and any 
water containing sewage or industrial waste or other pollutants 
or contaminants derived from the prior use of the water.” Id. 
¶ 10 (quoting Ohio Rev. Code Ann. § 6119.011(K)). The court 
noted that the statute plainly indicates that waste water comes 
in two forms: (1) storm water and (2) any water containing 
sewage or industrial waste or other pollutants or contaminants 
derived from the prior use of the water. Id. ¶ 12 (the appellees 
argued that the Sewer District merely had authority to collect 
storm water because the rest of the definition merely qualified 
the term storm water). Since the statute gives the Sewer District 
authority to collect, treat, and dispose of waste water, the re-
gional stormwater management program fell within the Sewer 
District’s statutory authority. Id. ¶ 14. The supreme court fur-
ther held that the Sewer District was permitted to charge fees 
for the implementation and operation of the stormwater man-
agement program. Id. ¶ 19. The Sewer District’s charter in-
structs it to finance its waste water treatment and disposal 
facilities and its stormwater handling facilities in a manner that 
may be deemed appropriate by the board of trustees. Id. ¶ 21. 
The court reasoned that the broad language within the charter 
encompasses the assessing of fees to pay for a stormwater 
management system. Id. 
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MINNESOTA LEGISLATURE AMENDS WETLAND 
CONSERVATION ACT; RULEMAKING AND REPORTS TO 
LEGISLATIVE COMMITTEES TO FOLLOW 

In its 2015 session, the Minnesota legislature adopted 
amendments to fine tune and allow greater flexibility in 
administration of the state’s Wetland Conservation Act of 1991 
(WCA), Minn. Stat. §§ 103G.222–.2372. See S.F. 5, 89th Leg., 
1st Spec. Sess., 2015 Minn. Laws ch. 4, art. 4. Some of the 
most important changes include incentives for targeting 
wetland replacement in high priority areas, support for in-lieu 
fee replacement of wetland impacts, modified requirements for 
replacement of impacts from highways and other public 
transportation projects, and allowance of wetland replacement 
credit for restoration and protection of important aquatic 
resources other than wetlands in the wetland-rich portions of 
the state. Rulemaking will be necessary to implement these and 
other changes. The amendments also require follow-up reports 
to the relevant legislative committees. 

The WCA was adopted in 1991 to extend state regulatory 
protection to all wetlands that were not already regulated by the 
Minnesota Department of Natural Resources (MDNR). Under 
the WCA, “[w]etlands must not be drained or filled . . . unless 
replaced by actions that provide at least equal public 
value . . . .” Minn. Stat. § 103G.222, subd. 1(a). The WCA is 
implemented by local governments throughout the state on the 
basis of rules adopted by the Minnesota Board of Water and 
Soil Resources (BWSR). Wetlands that are regulated by the 
MDNR or under WCA authority may also be regulated by the 
U.S. Army Corps of Engineers (Corps) under section 404 of the 
federal Clean Water Act (CWA), 33 U.S.C. § 1344. 

There have been numerous amendments to the WCA 
statutes and rules over the years. The 2015 statutory 
amendments include the following: 
High Priority Areas for Wetland Replacement 

Section 75 of the 2015 amendments requires BWSR to 
“identify high priority areas for wetland replacement.” Minn. 
Stat. § 103B.3355(e). According to BWSR, “[t]he intent of this 
change is to improve the targeting and public value outcomes 
of wetland mitigation.” BWSR, “2015 Wetland Conservation 
Act Statute Changes—Summary of Key Statute Changes and 
Related Legislation with Explanations,” at 3 (Sept. 10, 2015). 
Section 83 requires BWSR to establish criteria to encourage 
replacement in high priority areas. Minn. Stat. § 103G.222, 
subd. 3(g). 
In-Lieu Fee Replacement 

Prior to the adoption of the 2015 amendments, the WCA 
only allowed applicants to replace impacted wetlands through 
project-specific restoration or creation of wetlands or the 
withdrawal of replacement credits from the state wetland bank. 
Sections 81, 84, and 86 of the amendments authorize BWSR to 
implement a program for the satisfaction of replacement 
requirements “through payment of money to the board or a 
board-approved sponsor to develop replacement credits . . . .” 
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Id. § 103G.005, subd. 10g. Any in-lieu fee replacement 
program developed by BWSR must conform to the Corps’s 
requirements in 33 C.F.R. § 332.8, and be approved by the 
Corps. Minn. Stat. § 103G.2242, subd. 1(a). Among other 
things, this will mean that state in-lieu fee replacement credits 
may be considered as a form of compensatory mitigation by the 
Corps for projects that require both Corps permits and WCA 
approvals. 
Public Transportation Projects 

Section 83 of the 2015 amendments brings the require-
ments for the replacement of wetland impacts caused by 
highways and other public transportation projects into 
conformity with the requirements for the replacement of 
impacts caused by all other types of projects. The WCA 
previously included special requirements for the siting of 
replacement wetlands for impacts caused by public transpor-
tation projects. With some exceptions, public transportation 
project impacts could be replaced anywhere in the state, 
irrespective of the watershed where the impact occurred. One 
of the exceptions was for impacts caused by public 
transportation projects in the seven-county Minneapolis-
St. Paul metropolitan area. For these projects, the WCA 
emphasized replacement within the metropolitan area—again, 
irrespective of watershed. In addition to being contrary to the 
watershed approach favored in the federal regulatory program, 
the requirement for replacement within the metropolitan area 
created difficulties for public transportation projects due to the 
lack of suitable sites within the metropolitan area. 

With the 2015 amendments, replacement wetlands for 
public transportation projects will now be sited in the same 
manner as other types of projects, with priority being given 
first to replacement on-site or in the same minor watershed and 
second to replacement in the same watershed as the impacted 
wetland. Id. § 103G.222, subd. 3(a). 
Replacement Credit for Restoration and Protection 
of Streams, Riparian Buffers, and Qualifying Watershed 
Areas 

Sections 88 and 90 of the 2015 amendments authorize 
BWSR to adopt rules to grant wetland replacement credit for 
the restoration of streams, riparian buffers, and qualifying 
watershed areas in counties and watersheds that still have more 
than 80% of the wetlands that existed in 1858 when Minnesota 
became a state. Id. §§ 103G.2242, subd. 12(c)(5), .2251. In the 
wetland-rich northeastern portion of the state where much of 
the state’s mining and forestry occur, it is often difficult to find 
non-wetland areas for the establishment of replacement 
wetlands. The 2015 amendments seek to ease this problem by 
expanding the category of activities that will qualify for 
replacement credit. 

In addition to the above changes, there are many other 
changes in the 2015 amendments, ranging from the establish-
ment of dedicated accounts in the state treasury to support 
specific aspects of the WCA program, to flexibility for BWSR 
to centralize the approval of wetland banking plans at the state 
rather than the local level, and other new provisions. 

Many of these changes, including most of those discussed 
above, will not become effective until BWSR amends the 
WCA regulations found in chapter 8420 of the Minnesota 
Rules. BWSR has not yet established a schedule for rule-

making, but announcement of the schedule and process for 
consultation with stakeholders is expected soon. 

By March 15, 2016, BWSR must report to the relevant leg-
islative committees on its progress in implementing high priori-
ty areas for wetland replacement, in-lieu fee replacement, and 
alternative actions for wetland replacement in areas that still 
have more than 80% of their original wetlands. 2015 Minn. 
Laws ch. 4, art. 4, § 133. In addition, BWSR must report to the 
legislative committees by January 15, 2017, on the feasibility 
of the state assuming administration of the federal wetland 
permitting program under section 404 of the CWA. Id. § 137. 

NEBRASKA 
(Sandra B. Zellmer and Anthony Schutz, Reporters) 

NEBRASKA SUPREME COURT ADDRESSES FORFEITURE FOR 
NONUSE; LANDMARK TRANSFER OF WATER RIGHTS AND 
DAM ON NIOBRARA IN THE WORKS; EIGHTH CIRCUIT
APPROVES PENALTY FOR CWA VIOLATIONS 
Cancellation for Nonuse 

In In re Appropriation A-7603 v. Nebraska Department of 
Natural Resources, 868 N.W.2d 314 (Neb. 2015), the Nebraska 
Supreme Court upheld an order of the Nebraska Department of 
Natural Resources (NDNR) canceling a 1955 irrigation appro-
priation on the North Loup River for nonuse under Neb. Rev. 
Stat. § 46-229.04. The appropriation holder was a trust that had 
leased the appurtenant land to a cattle operation rather than 
irrigating it for crop production. The court rejected the appro-
priation holder’s argument that the lease constituted sufficient 
cause for nonuse due to the trust’s duty of good faith to manage 
trust assets for the benefit of the beneficiary, because the trust 
failed to show that trust principles had prevented it from using 
the appropriation for irrigation. 868 N.W.2d at 324–25. The 
court also found that the trust’s failure to use its irrigation wa-
ter was not excused by the use of a minimal amount of water 
for the cattle operation. Id. at 325. Finally, the court concluded 
that the destruction of irrigation equipment by a windstorm did 
not excuse the trust’s nonuse when there was no evidence that 
the trust made meaningful, good faith efforts to repair such 
equipment. Id. at 326. Obtaining quotes for the cost of replac-
ing the equipment after the NDNR issued a “preliminary de-
termination of nonuse,” with no evidence that repairs had 
actually been pursued, did not satisfy the “sufficient cause” 
requirement of Neb. Rev. Stat. § 46-229.04(4)(d). 
Niobrara River 

In a landmark agreement, the Nebraska Public Power Dis-
trict (NPPD) has agreed to sell its Niobrara River water rights 
for Spencer Dam, along with the dam itself and 250 acres plus 
easements, to the Nebraska Game and Parks Commission 
(Commission) and a coalition of five natural resource districts 
(NRD). NPPD will receive $9 million in compensation. See 
Nicholas Bergin, “NRDs to Acquire Water Rights on the Nio-
brara,” Lincoln Journal Star (Sept. 10, 2015). 

Spencer Dam is about 100 miles downstream from Rocky 
Ford, one of the river’s most popular paddling stretches. The 
dam, which was built in 1927, generates only about 3 mega-
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watts of power at peak production; system-wide, NPPD’s entire 
production capacity is 3,100 megawatts. The transfer agree-
ment was motivated by litigation over NPPD’s “call” on the 
river during the drought of 2007, which cut off irrigation on the 
system. See In re 2007 Administration of Appropriations of the 
Waters of the Niobrara River, 851 N.W.2d 640 (Neb. 2014); 
see also Vol. XLV, No. 2 (2012), Vol. XLVI, No. 3 (2013), 
Vol. XLVII, No. 3 (2014) of this Newsletter. NPPD’s rights for 
Spencer Dam total 2,035 cubic feet per second; it is senior to 
over 400 upstream appropriators. 851 N.W.2d at 644. 

In addition to taking over the water rights, the Commission 
and the NRDs plan to seek an instream flow right for the 39-
mile stretch of the river below the dam to protect habitat for 
several endangered and threatened species, including pallid 
sturgeon, interior least tern, piping plover, and whooping crane. 
Devoting a portion of NPPD’s right to instream flows may also 
alleviate pressure on the National Park Service to assert federal 
reserved rights to protect flows within a 76-mile stretch of the 
Niobrara that was designated a National Scenic River in 1991. 
See Bergin, supra; David Hendee, “NPPD to Shut Down Spen-
cer Dam Hydropower Plant, Give Up Water Rights on Niobrara 
River,” Omaha World-Herald (Sept. 11, 2015). 

NPPD’s board of directors, the Commission, and the 
NRDs have approved a memorandum of understanding that 
establishes a framework for the transfer. In addition to securing 
funding, the parties will also need legislative authority to con-
vert NPPD’s industrial water rights to agricultural and instream 
rights. Under existing law, permanent transfers are authorized 
only when either (1) the purposes for which the water is to be 
used both before and after the transfer come within the same 
preference category (domestic, agricultural, or manufactur-
ing/industrial), or (2) the purposes for which the water is to be 
used both before and after the transfer are both purposes 
for which no preferences are established. Neb. Rev. Stat. 
§ 46-294(1)(i). 
Clean Water Act 

In United States v. STABL, Inc., 800 F.3d 476 (8th Cir. 
2015), the United States and the State of Nebraska brought an 
enforcement action against STABL, Inc., the operator of a ren-
dering plant that processed dead cattle and offal in Lexington, 
Nebraska. “As part of Nebraska’s [U.S. Environmental Protec-
tion Agency]-approved permit program, the state issued a pre-
treatment permit to STABL, effective April 1, 2008, that 
contained effluent limitations for the wastewater that STABL 
discharged from its facility to the city of Lexington’s 
wastewater treatment plant . . . .” Id. at 480. STABL exceeded 
its national pollutant discharge elimination system (NPDES) 
permit limitations and failed to sample for oil and grease as its 
permit required, in violation of the Clean Water Act (CWA). 
Id. at 481.  

The federal district court granted partial summary judg-
ment in favor of the government and imposed a civil penalty of 
$2,285,874 for the violations. Id. at 483. The U.S. Court of 
Appeals for the Eighth Circuit affirmed the decision, character-
izing such a discharge that exceeds a facility’s permitted efflu-
ent limitations as “the archetypal [CWA] violation, [which] 
subjects the discharger to strict liability.” Id. (quoting United 
States v. Allegheny Ludlum Corp., 366 F.3d 164, 175 (3d 
Cir. 2004)). 

NEVADA 
(John R. Zimmerman, Reporter) 

 
 
NEVADA SUPREME COURT REQUIRES SPECIFIC EVIDENCE 
OF MITIGATION 

In 2011, the Nevada State Engineer approved General 
Moly, Inc.’s (General Moly) request for 11,300 acre-feet 
annually of fully-consumptive groundwater for its proposed 
Mt. Hope molybdenum mine in central Nevada. In the decision, 
the State Engineer found that General Moly’s groundwater use 
would significantly lower the water level in a handful of wells 
and reduce the flow of, or completely dry up, a few springs on 
the valley floor, all of which were used for stock watering. See 
In re Applications to Appropriate or Change the Point of 
Diversion, Place of Public Use, & Manner of Use of the Public 
Waters of Underground Sources Within the Kobeh Valley & 
Diamond Valley Hydrographic Basins, Ruling No. 6127, at 39 
(Nev. Office of the State Eng’r July 15, 2011). The State 
Engineer found that General Moly could mitigate any impact to 
these sources because they were used for stock watering and 
produced a minimal amount of water. (Evidence showed that 
the springs flowed at less than one gallon per minute and had 
gone dry several times in the past.) Id. at 27. 

Nev. Rev. Stat. § 533.370(2) requires the State Engineer to 
deny new appropriations or changes that conflict with existing 
rights. The statute, however, does not define conflict or ex-
pressly provide that mitigation is possible to avoid a conflict. 
Based on the findings above that the springs produced minimal 
amounts of water, the State Engineer concluded that General 
Moly’s water use would not “conflict” with existing rights. 
Ruling No. 6127, at 36. The State Engineer’s decision required 
General Moly to prepare a monitoring, management, and miti-
gation plan (3M Plan) and submit it to the State Engineer for 
approval. Id. at 35. The State Engineer’s decision also required 
State Engineer approval of the 3M Plan before any pumping 
would be authorized. Id. at 38. Several parties appealed this 
decision, arguing that mitigation was not legally possible to 
avoid a conflict with existing rights under section 533.370(2), 
and that there was no evidence of specific mitigation measures. 
Additionally, after the State Engineer approved the 3M Plan, 
several parties challenged it as well. 

The lower court upheld the State Engineer’s decisions to 
issue permits and to approve the 3M Plan. The Nevada Su-
preme Court, however, recently issued an opinion reversing 
and remanding both decisions. See Eureka Cnty. v. State Eng’r, 
Nos. 61324, 63258, 2015 WL 6550647 (Nev. Oct. 29, 2015). 
The court held that there was not substantial evidence to sup-
port the State Engineer’s decision regarding mitigation because 
there was no evidence of the specific mitigation measures that 
would be employed for each impacted source, or that such 
measures would be effective to “adequately and fully” mitigate 
the impacts. Id. at *7. The court also held that the 3M Plan 
must be decided before or at the same time the applications are 
approved, or else the approval would violate the no-conflict 
provision of section 533.370(2). Id. at *6. The court noted that 
due process requires the State Engineer to provide others with 
the opportunity to challenge any evidence of mitigation before 
he makes his decision regarding the water right applications. 
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Id. Accordingly, even though the subsequently approved 3M 
Plan was subject to public notice and review, the court con-
cluded that it was not fair to require the appellants to appeal 
two decisions in order to obtain complete relief. Id. Notably, 
however, the court did not answer the question of whether mit-
igation was legally possible under Nevada water law, and in-
stead remanded the case to the lower court for further 
proceedings. 

The court did provide some clarity regarding how the State 
Engineer must deal with potential conflicts in water law cases. 
First, the court relied on a dictionary definition of “conflict” 
from around the time the statute was enacted, which defined it 
as “[t]o be in opposition; be contrary or at variance.” Id. at *4 
(alteration in original). The court also concluded that although 
the State Engineer may use his experience to inform his deci-
sion making, he must require more evidence as to the exact 
mitigation measures to be employed and evidence that they will 
be effective to mitigate any impacts to existing rights. Id. at *6. 
Therefore, evidence of mitigation must include proposed miti-
gation measures for each source and analysis that each measure 
will adequately and fully mitigate any impact. The court also 
stated that if a substitute source of water is provided as mitiga-
tion, it must be similar in quality to the impacted source, and 
the State Engineer must protect the existing right from loss due 
to its nonuse (i.e., exempt it from cancellation, forfeiture, or 
abandonment). Id. at *5–6. 

Editor’s Note: The reporter represented General Moly, 
Inc. in the Eureka case. 
 
FEDERAL COURT MODIFIES ORR DITCH DECREE BASED ON 
CHANGED CIRCUMSTANCES AND DISCUSSES NEVADA’S 
PUBLIC TRUST DOCTRINE REGARDING THE WALKER RIVER 

The U.S. District Court for the District of Nevada modified 
the Orr Ditch Decree (Decree) (Truckee River) based on 
changed circumstances. See United States v. Orr Water Ditch 
Co., No. 3:73-cv-00031, 2014 WL 4832052 (D. Nev. Sept. 30, 
2014); Order Modifying the Final Decree Entered in 1944, 
United States v. Orr Water Ditch Co., No. 3:73-cv-00003 
(D. Nev. Sept. 30, 2014), http://www.troa.net/documents/
TROA_Order_09302014.pdf. 

[M]odification of a consent decree is warranted when 
changes in either factual conditions or the law—or a 
combination of both—make compliance with the de-
cree substantially more onerous, the decree proves 
unworkable because of unforeseen obstacles, or when 
continued enforcement of the decree without modifi-
cation would be detrimental to the public interest. 

2014 WL 4832052, at *2 (citing Rufo v. Inmates of Suffolk 
Cnty. Jail, 502 U.S. 367, 384 (1992)). The Decree, entered in 
1944, incorporated the Truckee River Agreement (TRA), 
which provided “a management framework for the operation of 
the river system through the upstream storage and release of the 
waters.” Id. at *1. 

In 1990, after years of litigation regarding management of 
the river system, Congress directed the Secretary of the Interior 
to negotiate an operating agreement with Nevada, California, 
and the Pyramid Lake Paiute Tribe. As a result of over 20 years 
of negotiations between the four sovereigns (United States, 
Nevada, California, and the Tribe), the parties signed the 

Truckee River Operating Agreement (TROA) in September 
2008. Id. at *2. The TROA modifies the operation of reservoirs 
on the Truckee River and provisions regarding the so-called 
“Floriston Rates,” which govern the release of water from stor-
age reservoirs; implements an interstate allocation of the 
Truckee River and Lake Tahoe Basins; and addresses claims by 
the Pyramid Lake Paiute Tribe to the remaining unappropriated 
waters of the Truckee River. 

The court noted a laundry list of factual and legal changes 
that have occurred since the Decree was first entered, namely: 

 construction of additional reservoirs in the Truckee 
River Basin that are used to manage water in the river 
system; 

 increased public awareness regarding the need to 
protect and preserve species and the quality of the 
environment; 

 legislation protecting species and water quality, 
including the fish of Pyramid Lake; 

 shift from agricultural water use toward municipal and 
industrial uses; 

 population increase in the Truckee Meadows (Reno-
Sparks); and 

 recognition of other beneficial uses of water (e.g., fish, 
wildlife, wetland, water quality, recreation). 

Id. 
One of the main issues raised by the moving parties was 

that the maintenance of Floriston Rates under the TRA was 
onerous and not responsive to the changing beneficial uses to 
which waters of the Truckee River are and will be placed, such 
as enhancing spawning flows in the lower reaches of the river, 
and similarly not responsive to the congressional objectives set 
forth in the settlement agreement. Id. at *3. Also, the Decree 
contained no provisions regarding the agreement between Ne-
vada and California as to the interstate allocation of water that 
was entered into after the Decree. Id. at *4. Lastly, the Decree 
did not govern the additional allocation of Truckee River water 
the Tribe obtained. Id. The court concluded that the moving 
parties satisfied their burden of showing that changed circum-
stances warranted modification of the Decree and that such 
modifications would not injure existing decreed water right 
owners. Id. at *9. Accordingly, the court granted the motion to 
modify the Decree and incorporated the TROA in place of 
the TRA. 

In another water rights case before the District of Nevada, 
this time involving the Walker River Decree, the court dis-
cussed the bounds of the public trust doctrine in Nevada. See 
United States v. Walker River Irrigation Dist., No. 3:73-cv-
00128, 2015 WL 3439122 (D. Nev. May 28, 2015), appeal 
docketed sub nom. United States v. Walker Lake Working Grp., 
No. 15-16488 (9th Cir. July 27, 2015). The court concluded 
that Nevada’s public trust doctrine is a limit on the State Engi-
neer’s decisions to grant future appropriations, not a limit on 
appropriations granted before the Nevada Supreme Court 
adopted the doctrine in 2011. Id. at *7. It stated that nothing in 
the Nevada Supreme Court’s opinions on the public trust doc-
trine implies that it can be used to abrogate appropriative rights 
to the use of non-navigable waters that vested before that court 
formally adopted the doctrine. Id. The court also stated that 
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“the relationship between the public trust doctrine and the ap-
propriative water rights system in Nevada only permits the doc-
trine to be used prospectively to prevent the granting of 
appropriative rights, not retroactively to divest them.” Id. at *9 
(citing Lawrence v. Clark Cnty., 254 P.3d 606, 611 (Nev. 
2011)). 

The court concluded that applying the doctrine retroactive-
ly “would raise serious constitutional questions under both state 
and federal takings law that do not appear to have been litigat-
ed in the California case.” Id. at *7 (citing Nat’l Audubon Soc’y 
v. Super. Ct. of Alpine Cnty., 658 P.2d 709 (Cal. 1983)). Ac-
cordingly, the court further stated that “water rights in Nevada 
are property rights that may only be taken for public use and 
which must be justly compensated if taken, under both federal 
and state law.” Id. at *8. 
 

OREGON 
(Kirk B. Maag, Reporter) 

 
 
OREGON LEGISLATURE PROVIDES NEW OPTIONS FOR USE 
OF WATER RIGHT CLAIMS PENDING FINAL RESOLUTION OF 
KLAMATH BASIN ADJUDICATION 

In the 2015 legislative session, the Oregon legislature 
passed, and the Governor signed, a bill that provides additional 
water use options for holders of claims approved in the admin-
istrative phase of the Klamath Basin General Stream Adjudica-
tion (Klamath Adjudication). See S. 206, 78th Leg., Reg. Sess. 
(Or. 2015) (SB 206); see also Vol. XLVII, No. 2 (2014) of this 
Newsletter. The claims approved by the Oregon Water Re-
sources Department (OWRD) in the administrative phase of the 
Klamath Adjudication are described in the Corrected Findings 
of Fact and Order of Determination dated February 28, 2014 
(Determination). As this report explains, SB 206 allows holders 
of claims approved in the Determination to temporarily lease 
instream the claimed water right or temporarily transfer the 
claimed water right to a different place of use. 

Before the legislature enacted SB 206, OWRD’s authority 
to approve a change in the place of use, point of appropriation 
(groundwater) or diversion (surface water), or type of use was 
limited to applications filed by the “holder of a water use sub-
ject to transfer.” Or. Rev. Stat. § 540.520. A “water use subject 
to transfer” is a water use established by: 

(a) An adjudication under ORS chapter 539 as evi-
denced by a court decree; 
(b) A water right certificate; 
(c) A water use permit for which a request for issu-
ance of a water right certificate under ORS 537.250 
has been received and approved by the Water Re-
sources Commission under ORS 537.250; or 
(d) A transfer application for which an order approv-
ing the change has been issued under ORS 540.530 
and for which proper proof of completion of the 
change has been filed with the Water Resources 
Commission. 

Id. § 540.505(4) (emphasis added). Because the Klamath Coun-
ty Circuit Court has not yet entered a court decree related to the 
claims, the claims approved in the Determination do not fall 
within the definition of “water use subject to transfer.” 

SB 206 refers to claims approved in the Determination as 
“determined claims.” SB 206 § 1(1). Under SB 206, a deter-
mined claim is considered “[a]n existing water right that may 
be leased [instream] for a term as provided under ORS 
537.348.” Id. § 1(2)(a). The term of an instream lease under 
section 537.348 cannot exceed five years; however, there is no 
limitation on the number of times a lease can be renewed. See 
Or. Rev. Stat. § 537.348(2). SB 206 prohibits a person from 
purchasing, leasing, or accepting a gift of a determined claim 
for conversion of the claim to a permanent instream water right 
under section 537.348(1). SB 206 § 1(3)(c). 

A determined claim is also considered “[a] primary water 
right that is subject to temporary transfer for purposes of ORS 
540.523.” Id. § 1(2)(b). Section 540.523 allows OWRD to ap-
prove the temporary change (for a period of up to five years) in 
the place of use for a water right and, if necessary to convey the 
water to the new place of use, temporarily change the point of 
appropriation or diversion. Or. Rev. Stat. § 540.523(1). SB 206 
does not authorize OWRD to approve a temporary transfer ap-
plication that proposes to move a point of diversion upstream. 
SB 206 § 1(3)(b). Neither section 540.523 nor SB 206 author-
izes a change in the type of use (e.g., irrigation, stock watering, 
industrial) specified in a determined claim. 

OWRD must deny an application for a lease or temporary 
transfer, or modify or revoke an approved lease or temporary 
transfer, if OWRD “determines that the lease or temporary 
transfer has resulted in, or is likely to result in: (a) Injury to 
another determined claim or other existing water right; or 
(b) Enlargement of the determined claim.” Id. § 1(4). “If a de-
termined claim is removed from land by lease or temporary 
transfer, the land from which the determined claim is removed 
may not receive water during the term of the lease or temporary 
transfer.” Id. § 1(6) (emphasis added). 

The lease and temporary transfer provisions do not apply 
to determined claims stayed by a circuit court pursuant to Or. 
Rev. Stat. § 539.180. SB 206 § 1(3)(a). Similarly, OWRD must 
“revoke the lease or temporary transfer of a determined claim if 
a court judgment stays the determined claim.” Id. § 1(5).  

The substantive provisions of SB 206 are repealed as of 
January 2, 2026. Id. § 2(1). Nevertheless, “a lease or temporary 
transfer of a determined claim . . . for a term beginning prior to 
January 2, 2026, may continue in effect for the term of the 
lease or temporary transfer.” Id. § 2(2). However, “[i]f a court 
judgment results in a modification of the determined claim, the 
parties may continue the lease or temporary transfer of all or 
part of the water right as modified for all or part of the original 
term of the lease or temporary transfer.” Id. (emphasis added). 
In other words, a lease or temporary transfer does not insulate a 
determined claim from modifications to the claim that result 
from the judicial phase of the Klamath Adjudication. 

SB 206 took effect immediately upon its passage on June 
16, 2015, because the Oregon legislature determined it was 
“necessary for the immediate preservation of the public peace, 
health and safety” and declared that an emergency existed. 
Id. § 3. 
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What’s New 

Join Us in Sunny Panama this February for our 
Special Institute on Human Rights and the Extractive Industries 
Human rights issues are in the foreground for the extractive industries in the United 

States, Canada, and abroad. Both the United States and Canada have been scrutinized for their 
relations with Indian tribes and First Nations and for their foreign investments, on environ-
mental justice and other grounds. This special institute will examine international human 
rights laws as they relate to private actors and how this emerging body of law can affect the 
actions of regulators with jurisdiction over natural resource development. This will be an in-
valuable opportunity for various stakeholders—including in-house, outside, and agency coun-
sel, managers, NGOs, academics, and government officials—to share their respective 
experiences and the practical approaches taken by industry to address these issues. 

Why Panama? Rich in natural resources, home to diverse indigenous cultures, and pos-
sessing unparalleled natural beauty, Panama offers numerous pre- and post-institute travel op-
tions. Stroll through Panama City’s seventeenth-century Casco Viejo, a UNESCO World 
Heritage site filled with Spanish and French Colonial architecture. Spend the day on the white 
sand beaches of Contadora Island, surrounded by the crystalline waters of the Pacific, or enjoy 
an exciting day of deep-sea fishing. Cruise the Panama Canal along with a tour of Gatun Lake 
to see monkeys, crocodiles, sloths, and toucans. Take a boat to the stunningly beautiful San 
Blas Archipelago and experience the unique Guna Indian art and culture. It’s even possible to 
scuba dive in the Atlantic and the Pacific on the same day! 

New Professionals Membership 
The Rocky Mountain Mineral Law Foundation’s New Professionals Membership allows 

recent law school graduates, new landmen, and other new natural resources professionals to 
become members of the Foundation for only $100. Join in the calendar year of your law 
school graduation or first employment as a natural resources professional, and membership 
will continue through the end of the following calendar year. Email info@rmmlf.org or call 
(303) 321-8100. 

Foundation Grants and Scholarships 
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MONTANA SUPREME COURT AFFIRMS 
THE CONSENT DECREE STANDARD OF 

REVIEW APPLIED BY THE WATER COURT 
TO OBJECTIONS FILED TO WATER 

RIGHTS COMPACTS 
(Holly Jo Franz, Montana Reporter)

 In 1979, the Montana legislature established the Reserved 
Water Rights Compact Commission (Compact Commission) as 
part of the statewide general stream adjudication process. The 
Compact Commission is tasked with negotiating compacts for 
the equitable division and apportionment of waters between the 
State of Montana, its people, and the several Indian tribes 
claiming reserved water rights within the state, and between the 
State, its people, and the federal government claiming non-
Indian reserved water rights within the state. See Mont. Code 
Ann. §§ 85-2-701, -703. Since its inception, the Compact 
Commission has negotiated, and the Montana legislature has 
approved, 18 compacts including compacts with the tribes re-
siding on Montana’s seven Indian reservations and compacts 
with various federal agencies. 

 All of the compacts negotiated by the Compact Commis-
sioner require approval by the Montana Water Court. The 
Compact Commission’s first successful negotiation resulted in 
a compact with the Assiniboine and Sioux Tribes of the Fort 
Peck Reservation. Since the water court’s review of this first 
compact, see In re Adjudication of Existing and Reserved 
Rights to the Use of Water, No. WC-92-1, 2001 WL 36525512 
(Mont. Water Ct. Aug. 10, 2001), it has applied a consent de-
cree standard to objections filed against compacts. Under this 
standard, objections to a water rights compact are limited to 
proof of whether the negotiations are the product of fraud, col-
lusion, or overreaching among the negotiating parties. The spe-
cifics of the water rights included in the compact are not a 
subject for objection. Until recently, however, the Montana 
Supreme Court has never had an occasion to rule upon the ap-
propriateness of this standard of review. 

Objections by Parties Represented in Compact Negotiations 

 The supreme court finally had the opportunity, in In re 
Crow Water Compact (Crow I), 2015 MT 217, 354 P.3d 1217, 
to consider the standard of review for objections filed by par-
ties who are represented in the compact negotiations. The Crow 
Tribe-Montana Water Compact (Compact) is an agreement be- 

continued on page 2 

LONG GROUNDWATER ADJUDICATION 
COMES TO END 

(Ronald B. Robie, California Reporter)

 On December 23, 2015, 15 years after it was filed, judg-
ment was entered in one of California’s longest groundwater 
adjudication cases. See Antelope Valley Groundwater Cases, 
JCCP No. 4408 (Cal. Super. Ct. L.A. Cnty. 2015). The docu-
ments include the (1) Statement of Decision, (2) Judgment, 
(3) [Proposed] Judgment and Physical Solution, and 
(4) Stipulation for Entry of Judgment and Physical Solution. 
Superior Court Judge Jack Komar’s judgment included a phys-
ical solution to overdraft conditions in Southern California’s 
Los Angeles and Kern Counties that have persisted since at 
least 1951. See Statement of Decision, at 1, 5. Under California 
law, a “[p]hysical solution is defined as an equitable remedy 
designed to alleviate overdrafts and the consequential depletion 
of water resources in a particular area, consistent with the con-
stitutional mandate to prevent waste and unreasonable water 
use and to maximize the beneficial use of this state’s limited 
resource.” Id. at 17 (internal quotation marks omitted) (quoting 
City of Santa Maria v. Adam, 149 Cal. Rptr. 3d 491, 509 (Ct. 
App. 2012)); see Cal. Const. art. X, § 2. Current pumping in the 
basin is over 150,000 acre-feet per year. The court determined 
that the safe yield to preserve the rights of the various parties 
in the basin is 110,000 acre-feet per year, including 82,300 
acre-feet of native or natural yield and the remainder from 
augmentation of the basin by parties’ use of imported water 
supplies from the State Water Project. See Statement of Deci-
sion, at 1–2; [Proposed] Judgment and Physical Solution, at 5. 

 After extensive negotiations lasting several years, a stipu-
lation for judgment and physical solution had been entered in 
March 2015 by a large number of parties representing a majori-
ty of total groundwater pumping. Subsequently other landown-
er parties supported the stipulation, which formed the basis for 
much of the final judgment. See Statement of Decision, at 12. 

 Included in the final judgment was an allocation of 7,600 
acre-feet per year of federal reserved rights for Edwards Air 
Force Base and adjacent federal lands in compliance with the 
comprehensive adjudication requirements of the McCarren 
Amendment. Id. at 2–4; see 43 U.S.C. § 666. 

 The prescriptive rights of a number of public water 
suppliers that have used groundwater on non-overlying lands 
for many years were recognized in the decision. The amount of 

continued on page 4 
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MONTANA CONSENT DECREE 
(continued from page 1) 

tween the United States, the Crow Tribe, and the State of Mon-
tana. See Mont. Code Ann. § 85-20-901. Among other provi-
sions, the Compact recognizes and defines a tribal water right 
for the Crow Tribe and its members in a number of water 
sources that abut or cross the Crow Indian Reservation. Crow I, 
2015 MT 217, ¶ 5. The tribal water right is held in trust by the 
United States for the use and benefit of the Tribe and the Indian 
allottees. Id. ¶ 6. 

 The Compact was ratified by the Montana legislature in 
1999. The U.S. Congress subsequently ratified the Compact in 
the Crow Tribe Water Rights Settlement Act of 2010 (Settle-
ment Act), Pub. L. No. 111-291, tit. IV, 124 Stat. 3097. In 
2011, the Crow Tribe ratified the Compact by a vote of its 
members. Crow I, 2015 MT 217, ¶ 5. 

 Both the Compact and the Settlement Act provide that the 
tribal water right is held in trust by the United States for the use 
and benefit of the Tribe and its allottees. Id. ¶ 6. In both the 
Compact and the Settlement Act, the Crow Tribe on its own 
behalf and the United States as trustee for the allottees waive 
and release all claims to water in return for the rights recog-
nized in the Compact. Id. The Settlement Act states the allot-
tees are “‘entitled to a just and equitable allocation of water for 
irrigation purposes’ that ‘shall be satisfied from the tribal water 
rights.’” Id. ¶ 7 (quoting Settlement Act § 407(d)). The Com-
pact requires the Montana Water Court to enter a final decree 
incorporating the tribal water right. Id. ¶ 8. The Settlement Act 
contains an automatic repeal if the water court fails to issue its 
final decree prior to March 31, 2016. Id. 

 The water court entered a preliminary decree containing 
the terms of the Compact in 2012. Id. ¶ 9. A group of Crow 
tribal member allottees objected to the preliminary decree. Id. 
¶ 10. “Allottees are persons who hold interests in allotments, 
which are parcels of former Tribal land . . . .” Id. “[S]ome allot-
tees hold their land in fee simple, [but] the interests of many 
others are held in trust by the United States.” Id. In this case, all 
of the objecting allottees own allotments that are held in trust 
by the United States. 

 The allottees’ objections before the water court contend 
that they have reserved water rights appurtenant to their allot-
ments that are separate from the Winters reserved rights held by 
the Tribe. Id. ¶ 11 (citing Winters v. United States, 207 U.S. 
564 (1908)). They also contend they did not receive adequate 
notice of the negotiations resulting in the Compact and their 
interests were not adequately represented by the United States. 
Id. The allottees claim “their rights will be harmed by imple-
mentation of the Compact” and the water court “lacks jurisdic-
tion to adjudicate their rights.” Id. 

 The allottees filed a separate action in the U.S. District 
Court for the District of Montana in which they asserted the 
United States breached its fiduciary duties to them by failing to 
protect their rights in the Compact. Id. ¶¶ 11–12; see Crow 
Allottees Ass’n v. BIA, No. 1:14-cv-00062, 2015 WL 4041303 
(D. Mont. 2015), appeal docketed, No. 15-35679 (9th Cir. Aug. 
26, 2015). The federal complaint sought a declaratory ruling 
requiring the United States to provide the allottees with ade-
quate legal counsel in all matters regarding the Compact. Crow 

I, 2015 MT 217, ¶ 12. The allottees requested the water court to 
stay its proceedings pending resolution of the federal lawsuit. 
Id. ¶ 11. 

 “[T]he Water Court dismissed the Allottees’ objections to 
the Compact and denied their request for a stay. The Water 
Court concluded that it had jurisdiction to review the Compact 
under federal and state law . . . .” Id. ¶ 13. According to the 
water court, federal law and the Compact entitle the allottees to 
a just and equal share of the tribal water right, but “the respon-
sibility for allocating water to the Allottees rests with the Sec-
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retary of the Interior . . . and is delegated to the Crow Tribe by 
the Compact.” Id. ¶ 14. The water court then determined the 
allottees’ claims regarding allocation of the tribal water right 
“must be addressed in some forum other than the Montana Wa-
ter Court.” Id. The water court also “observed that the United 
States, pursuant to its trust responsibility to administer Indian 
lands and property, agrees that it represented the Allottees dur-
ing the process of negotiating the Compact.” Id. ¶ 15 (citation 
omitted). 

 Montana law limits the water court to accepting water 
rights compacts without alteration, unless an objection is sus-
tained. Id. ¶ 8 (citing Mont. Code Ann. § 85-2-702(3)). Based 
on the unique nature of water rights compacts, including the 
prior negotiation and approval by the State, the United States, 
and the tribe, the water court applies the standards for objec-
tions to consent decrees to objections filed against water rights 
compacts. Id. ¶ 16. The water court ruled its “consideration of 
objections by represented parties is limited to a required show-
ing that the negotiations were the product of fraud, collusion or 
overreaching among the negotiating parties.” Id. (citing Offic-
ers for Justice v. Civ. Serv. Comm’n, 668 F.2d 615, 625 (9th 
Cir. 1982)). The water court could not substitute its judgment 
for that of the negotiating and settling parties. Id. “The Water 
Court determined that the Allottees, while dissatisfied, [did] not 
assert[] that the Compact was the product of fraud, collusion or 
overreaching and so are bound by its terms.” Id. 

 The first issue considered by the Montana Supreme Court 
on review was whether the water court applied the proper legal 
standard to the allottees’ motion to dismiss. The allottees con-
tended the water court erred in dismissing their objections and 
not accepting the truth of their allegations as required by Mont. 
R. Civ. P. 12(b)(6). Crow I, 2015 MT 217, ¶ 22. The supreme 
court acknowledged that “the Montana Rules of Civil Proce-
dure generally apply to Water Court proceedings,” but held that 
does not mean that Rule 12(b)(6) applies to considerations of 
an objection to a water compact. Id. ¶ 23. 

 The supreme court found “no authority that requires the 
Water Court to accept the truth of factual allegations made in 
an objection to a preliminary decree.” Id. ¶ 24. “To the contra-
ry,” the supreme court noted, “in water rights matters a proper-
ly filed claim of water right ‘constitutes prima facie proof of its 
content until the issuance of a final decree.’” Id. (quoting Mont. 
Code Ann. § 85-2-227(1)). The supreme court thus concluded 
the water court did not err by failing to apply Rule 12(b)(6) to 
the Compact. Id. ¶ 25. 

 The second issue considered by the supreme court was 
whether the water court exceeded its jurisdiction by dismissing 
the allottees’ objections rather than granting a stay. In ruling on 
this issue, the supreme court confirmed the water court is re-
quired to follow federal law when reviewing federal and Indian 
reserved water rights. Id. ¶ 27. The supreme court ruled the 
water court properly applied federal law when determining that 
the allottees “have water rights that are derived from the re-
served rights of the Crow Tribe, and that they are entitled to 
use a just and equitable share of the Tribe’s rights.” Id. ¶ 28. 

 When addressing the allottees’ argument that the water 
court erred in treating them as represented parties, the supreme 
court referred to the water court’s limited authority as set forth 
in Montana law. Id. ¶ 29. The water court is limited to either 
sustaining an objection or decreeing the Compact without alter-
ation. Id. ¶ 30. In addition, the Compact itself limits the water 
court’s review to Article III and Appendix 1, which list the 
Tribe’s specific water rights. Id. The supreme court also found 
that determining the adequacy of the United States’ representa-
tion of the allottees was outside of the water court’s scope of 
review. Id. 

 The supreme court approved the water’s court’s analysis of 
objections to a water rights compact based on the case law that 
applies to consent decrees. Specifically, the supreme court up-
held the application of the fraud and collusion analysis as set 
forth in Officers for Justice. Id. ¶ 31. For purposes of this deci-
sion, the supreme court’s ruling was limited to the water 
court’s review of objections filed by parties represented in the 
Compact negotiations. 

 The supreme court also upheld the water court’s denial of 
the allottees’ request for a stay. In doing so, the court pointed to 
the 2016 deadline for adjudication of the Compact and ob-
served that a final resolution of the allottees’ federal lawsuit 
will take a substantial period of time, which alone could fatally 
doom the Compact regardless of its merits. Id. ¶ 33. 

 The final issue considered by the Montana Supreme Court 
was whether the preparation of a list of current uses is a pre-
requisite for including the Compact in a final decree. The 
Compact requires the United States and the Crow Tribe to pro-
vide the State with a report listing all current uses of the tribal 
water right, including uses by tribal members, once the Mon-
tana legislature ratifies the Compact. Id. ¶ 37. This report has 
not been prepared. The allottees contended no action should be 
taken on the Compact until this list is prepared. Id. ¶ 36. 

 The supreme court dismissed this argument by stating “the 
Compact attaches no such significance to the water use report, 
and specifically provides that the Compact is effective when 
‘ratified by the Tribe, by the State and by the Congress of the 
United States . . . .’” Id. ¶ 37 (quoting Compact art. VII, 
§ A(1)). Those ratifications have occurred and none of them
make the water use report a prerequisite to the validity of the 
Compact. Id. In addition, the supreme court stated “there is no 
requirement [in the Compact] that the specific water rights or 
claims of [the allottees] be quantified as a precondition to im-
plementing the Compact.” Id. ¶ 38. The supreme court con-
cluded there was no reason for the water court to defer action 
based on the absence of a current use list. Id. 

Objections by Parties Not Represented in the Compact 
Negotiations 

 Soon after the issuance of the above decision, the Montana 
Supreme Court considered the standard of review applying to 
water rights compact objections filed by non-represented par-
ties. See In re Crow Water Compact (Crow II), 2015 MT 353, 
364 P.3d 584. In this case, the objectors owned land and water 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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rights within the exterior boundaries of the Crow Reservation, 
but were neither tribal members nor owners of allotments held 
in trust by the United States. 

 The supreme court once again upheld the standard of re-
view applied by the water court. It ruled the water court has 
adopted complementary standards in addition to the consent 
decree analysis set forth in Officers for Justice. Id. ¶ 18. In the 
current case, where the objector was a non-party to the Com-
pact, the supreme court determined the water court applied the 
correct standard when it first assessed whether the Compact is 
the product of good faith, arm’s-length negotiations. If the ne-
gotiations were conducted in good faith, the Compact is pre-
sumptively valid, and the objectors have a heavy burden to 
demonstrate the decree is unreasonable. To satisfy this burden, 
the objectors must show their interests were materially injured 
by operation of the Compact. Id. 

 To show that their interests were materially injured, the 
objectors argued, among other things, that the Compact 
(1) failed to conform to Winters, (2) violated the objectors’ 
property rights by granting the Tribe all of the water in the 
smaller drainages, (3) failed to quantify the water granted to the 
Tribe, and (4) closed basins to further appropriation to the inju-
ry of the objectors. Id. ¶ 21. In response, the supreme court 
noted that “if courts were to reexamine every issue in consent 
decrees and settlements with the minutia that the Objectors 
request in relation to the Tribe’s Winters rights, it would defeat 
the purpose of compacts.” Id. ¶ 22. 

 The supreme court noted that under the terms of the Com-
pact, the Tribe cannot place a call under the tribal water right 
and assert a senior priority against any state-law water users 
with a pre-1999 water right. Id. ¶ 23. The Compact was ratified 
and adopted by the Montana legislature in 1999. Since the 
amount of water available to pre-1999 state-based water rights 
is protected, the court found the objectors were not materially 
injured by the Compact. Id. The court concluded the Compact 
grants a degree of protection to junior state-based rights that 
would not exist but for the Compact. Id. ¶ 30. 

 “At trial, the Objectors introduced expert testimony that 
the Tribe had been allocated more water than it was entitled to 
under its Winters rights.” Id. ¶ 24. The objectors also chal-
lenged the allocation of water to the Tribe in the Ceded Strip. 
Id. ¶ 26. The supreme court, however, declined to reconsider 
the allocation of water and ruled the Compact’s approach to 
quantification and allocation of water rights did not render it 
unreasonable. Id. ¶¶ 24–28. 

 The objectors also argued that the lack of tribal institutions 
for the administration of water rights constituted material injury 
to their water rights. The court found, however, that the Com-
pact provides only that the tribal water right is administered by 
the Tribe or the Bureau of Indian Affairs, and the Tribe is spe-
cifically prohibited from administering any state-based water 
rights. Id. ¶ 31 (citing Compact art. IV, § A(2)(a), (c)). “[I]n 
times of shortage, the Objectors may enforce their rights under 
state law with state agencies and in state court.” Id.  

 The objectors claimed they were injured by the basin clo-
sures contained in the Compact because the Tribe will object to 
changes in the use of state-based water rights. Id. ¶ 34. The 
court rejected this argument and noted that the objectors have 
no property interests in future appropriations or changes in use. 

Id. ¶ 35. The court determined the objectors’ argument to be 
speculative and beyond its scope of review. Id. 

 The objectors also argued the Compact negotiation process 
violated their due process rights under the Montana Constitu-
tion. The court rejected this argument by pointing to the Com-
pact negotiation sessions, which were publicly noticed and 
open to the public, and the legislative process, which was also 
open to the public. Id. ¶ 39. 

 After having considered all of the objectors’ arguments, 
the supreme court affirmed the water court’s final order adopt-
ing the Compact. Id. ¶ 40. 

GROUNDWATER ADJUDICATION 
(continued from page 1)

water subject to these rights was greater than the amount of 
native water allocated to the public water agencies. The total 
amount allocated to landowner parties and public water suppli-
ers for pumping on overlying lands amounts to 82% of the na-
tive safe yield. See Statement of Decision, at 23. 

 The rights of small pumpers in the basin and those land-
owners not currently pumping any groundwater were handled 
in the adjudication by the filing of two class actions. The class 
action involving small pumpers and public water suppliers set-
tled, with these pumpers allowed to pump up to 3 acre-feet per 
year, with the class as a whole limited to a total of 3,806.4 acre-
feet per year. The settlement was approved by the court in the 
final judgment. Id. at 13, 23. 

 The second class action, involving property owners who 
have never exercised their overlying rights, did not settle and 
was tried by the court. In an innovative solution, the court ruled 
that these unexercised rights were “not entitled to an allocation 
in the Physical Solution”; otherwise, the court’s allocation to 
other parties “would become legally meaningless because all 
unexercised overlying rights could eliminate long-established 
overlying production.” Id. at 14. The court based its ruling on 
the “reasonable use doctrine” of article X, section 2 of the Cali-
fornia Constitution. The judgment recognized that under re-
cently enacted Cal. Civ. Proc. Code § 830(b)(7), holders of 
unexercised overlying rights may have conditions imposed 
upon them by a physical solution. Statement of Decision, at 15. 
Under the physical solution, a member of this class who wishes 
to install a well and begin pumping must pay for the cost of 
replacement water from the Antelope Valley East Kern Water 
Agency, which has a contract for supplemental water from the 
State Water Project. Id. at 20. Having exercised its independent 
judgment in approving the stipulation and physical solution, the 
court applied it to all pumpers. Id. at 20–21. 

 According to the court, “the Physical Solution is likely to 
lead to additional importation of water into the Basin” since 
any pumper exceeding his or her allocation will be liable for a 
replacement assessment to purchase imported water. Id. at 22. 
Pumpers can also store water in the basin. Id. 

 In order to administer a judgment, a watermaster is usually 
created, and this adjudication is no exception. The watermaster 
here is a five-member board, whose members represent various 
pumper groups. Certain categories of pumpers will elect mem-
bers of the watermaster, and a unanimous vote is required for 
the watermaster to act. The court will have continuing jurisdic-
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tion over the judgment and physical solution, including the 
watermaster. See [Proposed] Judgment and Physical Solution, 
at 44–55. 

 The myriad provisions in the 61-page judgment governing 
the basin’s management in great detail include: 

(1) All parties must install meters to accurately keep track 
of pumping. 

(2) There is a “rampdown period” of seven years begin-
ning in 2016. During this period, the pumping of each 
party will be progressively reduced until the safe yield 
is reached. 

(3) Assessments on pumpers are authorized in three 
forms. First, for each acre-foot pumped, there is an 
administrative assessment to pay the cost of the wa-
termaster and the administration of the judgment. Sec-
ond, there is the previously mentioned replacement 
water assessment. Third, there is a “balance assess-
ment,” which may be imposed after the rampdown pe-
riod. 

Id. at 30–36. 

 Similar to others in the last few decades in California, this 
adjudication involved a stipulation by a large number of 
pumpers to a physical solution and agreement on the complex 
details of administration of the judgment. The trial judge, re-
tired Superior Court Judge Jack Komar, did an excellent job of 
managing an extraordinarily complex lawsuit. 

FEDERAL WATER QUALITY 
(Dietrich Hoefner, Guest Reporter) 

EPA FINAL RULE REVISING EFFLUENT LIMITATIONS

GUIDELINES FOR STEAM ELECTRIC POWER PLANTS; COURT

CHALLENGES CONSOLIDATED 

 On November 3, 2015, the U.S. Environmental Protection 
Agency (EPA) released a final rule revising the technology-
based effluent limitations guidelines for the steam electric 
power generating point source category. See Effluent Limita-
tions Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category, 80 Fed. Reg. 67,838 (Nov. 
3, 2015) (amending 40 C.F.R. pt. 423). The new rule, which is 
the first update of these regulations since 1982, sets limits on 
the levels of toxic metals in wastewater that can be discharged 
from power plants. Specifically, the rule creates new require-
ments for most new and existing power plants by regulating 
wastewater discharges associated with flue gas desulfurization, 
fly ash, bottom ash, flue gas mercury control, and gasification 
of coal and petroleum coke. The new rule phases in more strin-
gent requirements for specific pollutants, including arsenic, 
mercury, selenium, and nitrogen, and includes, in some in-
stances, a zero-discharge requirement for pollutants in ash 
transport water and flue gas mercury control wastewater. The 
new rule is the result of a study process that began in 2009, and 
is based on the proposed rule that was released in June 2013. 
See 78 Fed. Reg. 34,432 (proposed June 7, 2013). The EPA 
estimates that the annual industry-wide compliance costs asso-
ciated with the rule will be about $480 million and that the an-

nual monetized benefits will be between $451 and $566 mil-
lion. 80 Fed. Reg. at 67,841. 

 While the rule is applicable to a broad range of electric 
generating facilities, including, for example, nuclear power 
plants, it will likely have the largest impact on coal-fired power 
plants. While other types of facilities can be affected, the rule 
specifically targets waste streams, such as fly ash and flue gas 
mercury, that are related to air pollution control technology 
used at coal-fired power plants. See id. at 67,840. 

Background 

 Section 304 of the Clean Water Act (CWA) directs the 
EPA to establish effluent limitation guidelines based on the 
“best practicable control technology currently available.” 33 
U.S.C. § 1314(b). In implementing this statutory mandate, the 
EPA periodically releases effluent limitation guidelines that set 
technology-based floors of performance for facilities that dis-
charge directly or indirectly to waters of the United States. See 
80 Fed. Reg. at 67,842. Such guidelines are issued not only for 
the electric power sector, but for many other commercial and 
industrial activities as well. See 40 C.F.R. pts. 401–471 (setting 
guidelines for numerous source categories). 

 The effluent limitation guidelines are used to inform two 
processes that affect regulated parties. First, for direct dis-
charges to waters of the United States, the EPA implements the 
effluent limitation guidelines within the national pollutant dis-
charge elimination system (NPDES) framework, using the 
guidelines to write permits for specific facilities. See 80 Fed. 
Reg. at 67,842. Second, for indirect discharges (discharges that 
first go to publicly owned treatment works before entering a 
water of the United States), the effluent limitation guidelines 
serve as “categorical pretreatment standards” that must be met 
under the EPA’s pretreatment regulations at 40 C.F.R. pt. 403. 
See 80 Fed. Reg. at 67,843–44. 

 In addition to the guidelines, the EPA is also required to 
set new source performance standards (NSPS) under section 
306 of the CWA, 33 U.S.C. § 1316, which apply only to new 
sources. These standards are intended to reflect “the greatest 
degree of effluent reduction . . . achievable through application 
of the best available demonstrated control technology . . . .” Id. 
§ 1316(a)(1). NSPS are also updated as part of the effluent lim-
itations guidelines rulemaking process. See 80 Fed. Reg. at 
67,841. 

EPA’s Rationale for the New Rules 

 Since 1982, when the effluent limitation guidelines were 
last issued for this sector, air-pollution control requirements 
under the Clean Air Act have become much more stringent. Id. 
at 67,840; see Steam Electric Power Generating Point Source 
Category; Effluent Limitations Guidelines, Pretreatment Stand-
ards and New Source Performance Standards, 47 Fed. Reg. 
52,290 (Nov. 19, 1982) (to be codified at 40 C.F.R. pts. 125, 
423). As a result, some pollutants that were once being dis-
charged in air emissions have now been transferred into plants’ 
wastewater streams as a result of new air pollution control 
technology such as flue gas desulfurization and flue gas mercu-
ry control. See 80 Fed. Reg. at 67,840. While these technolo-
gies have reduced air emissions, the EPA explains, they have 
also resulted in an increase in hazardous pollutants in facilities’ 
water discharges. Id. Nevertheless, the EPA believes that sig-
nificant advances in water pollution control technology now 
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make it possible for electric power plants to further reduce the 
concentrations of pollutants that they are discharging in their 
wastewater. Id. While the 1982 rules were based largely on the 
use of settling ponds to remove nutrients, the EPA now be-
lieves that other control technologies, such as dry handling of 
certain wastes, biological treatment, and other methods, are 
practicable to implement to control wastewater pollutants. Id. 
This is in contrast to a settlement pond approach, which the 
EPA now believes is outdated and ineffective at controlling 
discharges of toxic pollutants and nutrients from electric power 
plants. Id. 

Requirements Under the Guidelines 

 For existing steam electric power plants that discharge 
directly to surface water (with the exception of oil-fired gener-
ating units and units smaller than 50 megawatts), the new rule 
establishes effluent limitations based on best available technol-
ogy economically achievable (BAT). Id. at 67,841. Standards, 
based on BAT, are set for fly ash transport water, flue gas 
desulfurization wastewater, gasification wastewater, and com-
bustion residual leachate from landfills and surface impound-
ments. Id. 

 For new sources (i.e., new steam electric power plants) 
that discharge directly to waters of the United States, the rule 
creates NSPS that “reflect the greatest degree of effluent reduc-
tion that is achievable,” including zero-discharge where practi-
cable. Id. The NSPS created by the new rule cover all electric 
power plants including oil-fired units and units smaller than 50 
megawatts. Notably, for these units, the rule creates a zero-
discharge standard for all pollutants in fly ash transport water 
and flue gas mercury control wastewater. See 40 C.F.R. 
§ 423.15(a)(7), (14). This reflects EPA’s judgment that these
pollutants should be controlled with a dry handling system. See 
80 Fed. Reg. at 67,848. The new rule establishes numeric 
standards for other waste streams and pollutants from new 
sources. See 40 C.F.R. § 423.15. 

 Existing sources that discharge to publicly owned treat-
ment works are subject to pretreatment standards for existing 
sources (PSES) under the rule. These PSES are analogous to 
the BAT effluent limitations that apply to direct dischargers, 
and are generally based on the same factors. See 80 Fed. Reg. 
at 67,841. Similarly, new sources that will discharge to publicly 
owned treatment works are subject to pretreatment standards 
for new sources (PSNS), which are analogous to the NSPS that 
apply to new sources that discharge directly to a water of the 
United States. Id. 

Voluntary Program 

 In addition to creating the new mandatory guidelines, the 
rule creates a voluntary compliance program for certain facili-
ties that is linked to incentives from the EPA. See id. at 67,858. 
The program would extend the time for a plant to adopt the 
standards under the new guidelines until December 31, 2023, if 
the plant undertakes certain process changes and controls that 
achieve limitations on mercury, arsenic, selenium, and total 
dissolved solids in flue gas desulfurization wastewater based on 
evaporation technology. Id. The voluntary program, by focus-
ing on evaporation rather than chemical precipitation of pollu-
tants, “is designed to press further toward achieving the 
national goal of the [CWA], as wastewater that has been treated 

properly using evaporation has very low pollutant concentra-
tions . . . .” Id. 

Implementation and Timing 

 The new rule requires NPDES permitting authorities to use 
the old effluent limitation guidelines until November 1, 2018, 
at which time the new guidelines will begin to take effect as 
permits are written or updated. Id. at 67,883. “For permits that 
are issued on or after November 1, 2018, the permitting author-
ity should determine the earliest possible date that the plant can 
meet the limitations in this rule (but in no case later than De-
cember 31, 2023), and apply the final limitations as of that 
date . . . .” Id. 

 The rule, however, is currently being challenged in federal 
court by both utility and environmental groups. See Southwest-
ern Elec. Power Co. v. EPA, No. 15-60821 (5th Cir. filed Nov. 
20, 2015). The litigation involves multiple challenges that were 
consolidated into one case before the Fifth Circuit in December 
2015. While parties have not yet filed briefs detailing their ob-
jections to the rule, the litigation has the potential to forestall 
the new rule and send the EPA back to the drawing board. 

Nicholas J. Schroeck 
(Guest Reporter) 

UPDATE: CLEAN WATER RULE STAYED BY SIXTH CIRCUIT 

 In In re EPA, 803 F.3d 804 (6th Cir. 2015), the U.S. Court 
of Appeals for the Sixth Circuit granted a stay of enforcement 
of the U.S. Environmental Protection Agency’s (EPA) new 
Clean Water Rule promulgated in June 2015. See Clean Water 
Rule: Definition of “Waters of the United States,” 80 Fed. Reg. 
37,054 (June 29, 2015); see also Vol. XLVIII, No. 2 (2015) of 
this Newsletter. The challenge to the final rule, brought by rep-
resentatives of 18 states and consolidated in the Sixth Circuit, 
questions the validity of the Clean Water Rule, alleging that 
definitional changes regarding “waters of the United States” 
constitute an unpermitted expansion of the regulatory jurisdic-
tion of the EPA and the U.S. Army Corps of Engineers, and 
“dramatically alter the existing balance of federal-state collabo-
ration in restoring and maintaining the integrity of the nation’s 
waters.” In re EPA, 803 F.3d at 806. The petitioners also argue 
that “the new bright-line boundaries used to determine which 
tributaries and waters adjacent to navigable waters have a ‘sig-
nificant nexus’ to waters protected under the [Clean Water Act] 
are not consistent with the law as defined by the Supreme 
Court,” and also were not promulgated as required under the 
Administrative Procedure Act. Id. The court granted the stay 
noting that the petitioners demonstrated a substantial possibility 
of prevailing on the merits of their claims, id. at 807, and “[a] 
stay allows for a more deliberate determination whether this 
exercise of Executive power . . . is proper under the dictates of 
federal law,” id. at 808. 
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ALASKA 
(Thomas E. Meacham, Reporter) 

FIRST PRIVATE INSTREAM FLOW RIGHTS ISSUED TO

NONGOVERNMENTAL ENTITIES; IMMEDIATELY APPEALED 

 Privately held instream flow reservations (IFR) in Alaska 
have moved one step closer to becoming a reality, but not 
without controversy. As reported in Vol. XLVII, No. 1 (2014) 
of this Newsletter, the authority of a nongovernmental entity, 
including individuals, Native tribes and corporations, and con-
servation groups, to apply for and hold an IFR under Alaska’s 
Water Use Act may be a feature of IFR law unique to Alaska. 
See Alaska Stat. § 46.15.145. The Alaska Department of Natu-
ral Resources (ADNR) had resisted issuing IFRs to nongov-
ernmental applicants in some 35 pending applications, despite 
clear legislative authority to do so. This resistance, in the case 
of three pending IFRs for reaches of the Chuit River, had re-
sulted in litigation in the Alaska Superior Court that found due 
process violations. See Order on Pending Motions and Cross-
Motions for Summary Judgment, Chuitna Citizens Coal. & 
Cook Inletkeeper v. ADNR, No. 3AN-11-12094CI (Alaska Su-
per. Ct. Oct. 14, 2013). These applications had been pending 
for six years, and when the ADNR’s adjudication process final-
ly commenced, the Department received some 13,000 public 
comments supporting the applications. 

 Under the court’s close supervision on procedural issues, 
the ADNR on October 6, 2015, finally decided the three pend-
ing Chuit River IFR applications. All three applications had 
been resisted by PacRim Coal, LP (PacRim), which has plans 
to develop a massive open-pit coal mine that would de-water 
approximately 12 miles of the Chuit River. The ADNR ap-
proved the issuance of the pending IFR application to Chuitna 
Citizens Coalition (CCC) for one segment or reach of the Chuit 
River (Middle Creek, Stream 2003), but it denied issuance of 
CCC’s two other pending IFR applications. See Findings of 
Fact, Conclusions of Law, and Decisions, “Reservation of Wa-
ter Applications on Middle Creek/Stream 2003,” LAS Nos. 
27340, 27436, 27437 (ADNR Oct. 6, 2015); see also News 
Release, ADNR, “Decision Reached on Stream 2003 Reserva-
tion of Water Applications” (Oct. 7, 2015). The granted IFR 
application is identified as LAS 27436 (Stream 2003, Lower 
Reach). CCC’s IFR applications that were denied are LAS 
27430 (Stream 2003, Main Reach) and LAS 27437 (Stream 
2003, Middle Reach). 

 CCC did not appeal the denial of its two failed IFR appli-
cations, but PacRim, joined by industry trade groups, has ap-
pealed the grant of CCC’s third IFR application to the 
Commissioner of ADNR. See Letter from Resource Dev. 
Council, to Comm’r Mark Myers, ADNR (Oct. 26, 2015). It is 
not known when this appeal will be decided; the present Com-
missioner of ADNR, Mark Myers, recently announced that he 
would retire on March 1, 2016. See News Release, ADNR, 
“Commissioner Mark Myers Announces Retirement” (Feb. 16, 
2016). 

 In other IFR news, on December 15, 2015, the ADNR 
approved IFR applications for the seasonal protection of a 
number of specific reaches of two important salmon rivers in 
western Alaska, the Mulchatna River and the Stuyahok River. 

See Findings of Fact, Conclusions of Law, and Decision, 
“Mulchatna River Reservations of Water,” LAS Nos. 27309, 
27516, 30075, 30076, 30077 (ADNR Dec. 15, 2015); Findings 
of Fact, Conclusions of Law, and Decision, “Stuyahok River 
Reservations of Water,” LAS Nos. 27310, 30073, 30074 
(ADNR Dec. 15, 2015). These IFR applications had been filed 
by the Southwest Alaska Salmon Habitat Partnership, in 
collaboration with the Alaska Department of Fish & Game. As 
with the earlier issuance of the Chuit River IFR to a private 
entity, the issuance of these IFRs on the Mulchatna and 
Stuyahok Rivers has been appealed by industry and trade 
groups to the Commissioner of the ADNR. 

COLORADO 
(William A. Paddock, Reporter) 

INCREASED SURFACE WATER RUNOFF RESULTING FROM 

DEVELOPMENT IN A DESIGNATED GROUND WATER BASIN

CAN BE “DESIGNATED GROUND WATER” NOT SUBJECT TO 

APPROPRIATION AS SURFACE WATER 

 In 1965 Colorado adopted the Colorado Ground Water 
Management Act (Management Act), Colo. Rev. Stat. §§ 37-
90-101 to -143, to govern the use of “designated ground wa-
ter.” Since that time, the question of what is and is not desig-
nated ground water has continuously vexed Colorado courts. 
See, e.g., Gallegos v. Colo. Ground Water Comm’n, 147 P.3d 
20 (Colo. 2006); Pioneer Irrigation Dists. v. Danielson, 658 
P.2d 842 (Colo. 1983); State ex rel. Danielson v. Vickroy, 627 
P.2d 752 (Colo. 1981). 

The Management Act defines “designated ground water” 
as 

that ground water which in its natural course would 
not be available to and required for the fulfillment of 
decreed surface rights, or ground water in areas not 
adjacent to a continuously flowing natural stream 
wherein ground water withdrawals have constituted 
the principal water usage for at least fifteen years pre-
ceding the date of the first hearing on the proposed 
designation of the basin, and which in both cases is 
within the geographic boundaries of a designated 
ground water basin. 

Colo. Rev. Stat. § 37-90-103(6)(a). “Ground water,” in turn, is 
defined in the Management Act as “any water not visible on the 
surface of the ground under natural conditions.” Id. § 37-90-
103(19). Thus, on its face it appears that to constitute designat-
ed ground water, the water must, at a minimum, be under the 
ground. This is not the conclusion reached by the Colorado 
Supreme Court in Meridian Service Metropolitan District v. 
Ground Water Commission, 2015 CO 64, 361 P.3d 392. 

 In 2011 the Meridian Service Metropolitan District (Me-
ridian) filed an application with the water court to appropriate 
surface water within the Upper Black Squirrel Creek Designat-
ed Ground Water Basin (UBS Basin) in El Paso County, Colo-
rado. The UBS Basin was designated by the Colorado Ground 
Water Commission (Commission) on May 1, 1968 (1968 Or-
der). At the time of designation, the Commission found, among 
other things, that 
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“virtually all” of the water in the basin was under-
ground water, and water flowed on the surface only 
“during and immediately following” periods of heavy 
rainfall . . . . Because this water was “in an area not 
adjacent to a continuously flowing natural stream,” the 
Commission concluded that the water met the statuto-
ry definition of “designated ground water” and that the 
[proposed UBS Basin] qualified as a designated 
ground water basin. 

Id. ¶ 5. 

 Meridian’s water court application sought conditional sur-
face water rights to divert five cubic feet per second at four 
locations and to store a total of 169 acre-feet of surface water 
within the UBS Basin. Id. ¶ 6. Several opposers challenged the 
water court’s jurisdiction over the claim on the basis that Me-
ridian’s claim was to “storm water run-off” that was the source 
of recharge to the UBS Basin’s aquifers and, therefore, was 
designated ground water. Id. ¶ 7. The water judge found that 
this was an issue that, in the first instance, must be resolved by 
the Commission. The judge, therefore, stayed the water court 
proceeding pending action by the Commission. Id.; see Vick-
roy, 627 P.2d at 759–60. 

 Meridian then initiated a proceeding before the Commis-
sion seeking a determination that the surface water it sought to 
appropriate was not designated ground water. The Commission 
referred the matter to its hearing officer who, after a contested 
hearing, found inter alia that 

(1) the Basin was over-appropriated, and the Commis-
sion would not issue permits for new uses of designat-
ed ground water absent an approved plan to replace 
the depletions from the new uses; (2) “surface runoff 
from precipitation events quickly infiltrates into the 
alluvial sediments and does not flow on the surface for 
more than a few hours, except in rare, large, flood 
events . . .”; (3) experts for both sides testified or pro-
vided evidence that Meridian’s proposed development 
would increase surface runoff due to the creation of 
impermeable surfaces; (4) but for Meridian’s proposed 
development, falling rain would either evaporate, be 
consumed by plants, or recharge the aquifer; 
(5) several reports had concluded that on a basin-wide 
average, approximately four percent of falling precipi-
tation percolates far enough to recharge the aquifer; 
and (6) precipitation falling in the Basin would not 
reach a tributary stream. 

Meridian, 2015 CO 64, ¶ 8. 

 Based on these factual findings, the hearing officer ruled 
that the portion of the precipitation that can be determined to 
recharge the aquifers in the UBS Basin was designated ground 
water. Id. ¶ 9. Meridian appealed the hearing officer’s decision 
to the Commission, and the Commission affirmed it. Id. ¶ 10. 
Meridian then took a de novo appeal to the district court pursu-
ant to Colo. Rev. Stat. § 37-90-115. Meridian, 2015 CO 64, 
¶ 10. After trial the district court agreed with the Commission, 

finding that (1) “[a]ll precipitation that falls in the 
UBS Ground Water Basin is water that would contrib-
ute to recharge of the aquifer and not existing surface 
streams”; (2) Meridian’s construction of impermeable 
surfaces had the practical effect of “building a giant 

concrete ‘catch pond’ above the aquifer”; and 
(3) “[t]here [was] nothing ‘natural’ about that process 
or the results” but rather “[t]he ‘streams’ are only 
‘streams’ because they are man-made.” 

Id. (alterations in original). In other words, the district court 
concluded that some portion of the water claimed by Meridian 
would recharge the aquifers in the UBS Basin through precipi-
tation, and to that extent it was designated ground water subject 
to the Commission’s jurisdiction. Id. Meridian appealed this 
decision to the Colorado Supreme Court. 

 On appeal Meridian sought reversal on the grounds that 
(1) the Commission lacked subject matter jurisdiction over the 
claim; (2) the water Meridian sought to appropriate was surface 
water, not designated ground water; (3) the doctrines of claim 
preclusion, issue preclusion, and stare decisis barred the classi-
fication of the water Meridian sought to appropriate as desig-
nated ground water; and (4) public policy require a ruling in 
Meridian’s favor. Id. ¶ 12. 

 Meridian’s jurisdictional argument turns on whether the 
water that Meridian sought to appropriate was designated 
ground water. Under established Colorado law, the Commis-
sion had jurisdiction to determine, in the first instance, whether 
the water involved was designated ground water. Id. ¶ 20 (cit-
ing Gallegos, 147 P.2d at 31–32; Pioneer, 658 P.2d at 846–47; 
Vickroy, 627 P.2d at 759–60). Meridian argued that the Com-
mission lacked jurisdiction over its claim because surface water 
could not constitute designated ground water. The court did not 
believe the issue was that simple, stating instead that “the de-
termination of whether the water at issue was designated 
ground water turned on whether, ‘under natural conditions,’ the 
water would be visible on the surface and whether, in its ‘natu-
ral course,’ it would be available for the fulfillment of decreed 
surface rights.” Id. ¶ 25 (citations omitted). 

 The supreme court then pointed out that the district court 
had found, as a matter of fact, that the precipitation falling in 
the UBS Basin under pre-development conditions would sink 
into the ground and be part of the ground water supply, and it 
would not have been visible on the surface under such condi-
tions, except during heavy rain events. Id. ¶ 26. The district 
court also found, as a matter of fact, that “the water that Merid-
ian sought to divert was merely runoff that had been increased 
by Meridian’s construction of impermeable surfaces,” a portion 
of which was designated ground water. Id. The supreme court 
found that the record supported the findings by the district 
court that some of the water was designated ground water. Id. 
¶ 27. The supreme court then went on to reject Meridian’s ar-
gument that the district court had misapplied the standard for 
designated ground water by relying on a paraphrased version of 
the definition. The supreme court held that the district court 
had properly applied the statutory definition. Id. ¶ 28. 

 The supreme court also rejected Meridian’s argument that 
the district court too narrowly construed the meaning of the 
term “natural stream” from the court’s decision in In re Ger-
man Ditch & Reservoir Co., 139 P. 2 (Colo. 1913). Meridian, 
2015 CO 64, ¶ 29. It concluded that the evidence established 
that the water Meridian sought to appropriate would not reach a 
tributary system and, therefore, the water at issue did not con-
stitute a “natural stream” under the definition used in German 
Ditch. Id. ¶ 32. 
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 Meridian’s next argument was that the doctrines of claim 
preclusion, issue preclusion, and stare decisis barred the Com-
mission from revisiting and altering the 1968 Order by which it 
designated the UBS Basin. Id. ¶ 35. Meridian argued that the 
1968 Order only designated ground water in the alluvial aquifer 
in the UBS Basin and could not have included water that sub-
sequently found its way into the aquifer. Id. The court stated 
that Meridian’s argument was based on claim preclusion, and 
that doctrine only prevented re-litigation of claims that were or 
could have been litigated in a prior proceeding. Id. ¶ 36. As-
suming, without deciding, that the 1968 Order was a final 
judgment for purposes of claim preclusion, the court held that 
Meridian had failed to establish that the current and prior pro-
ceeding involved identical claims for relief. Id. ¶ 37. It ex-
plained that the purpose of the 1968 Order was a determination 
of whether the ground water in the alluvial aquifer of Upper 
Black Squirrel Creek was designated ground water. Id. ¶ 39. In 
contrast, Meridian’s claim was that runoff resulting from its 
proposed development was not designated ground water. The 
court held that this claim was not and could not have been 
brought in 1968 because there was no proposed development at 
that time. Id. ¶ 40. Therefore, claim preclusion did not apply. 
Id. ¶ 41. 

 Finally the court rejected Meridian’s public policy argu-
ment that the district court’s ruling violated the doctrine of 
maximum utilization. Relying upon its decisions in State Engi-
neer v. Castle Meadows, Inc., 856 P.2d 496 (Colo. 1993), and 
Southeastern Colorado Water Conservancy District v. Shelton 
Farms, Inc., 529 P.2d 1321 (Colo. 1974), the court held that a 
ruling in favor of Meridian would be contrary to the public 
policy against creating incentives for people to increase water 
supplies by creating impermeable surfaces and eradicating 
phreatophytes. Meridian, 2015 CO 64, ¶ 43. The supreme court 
also rejected Meridian’s argument that upholding the district 
court’s decision would result in waste. Id. ¶ 46. The supreme 
court pointed out that designated ground water is subject to 
different standards of management than the pure prior appro-
priations doctrine applicable to surface streams. “[T]he Man-
agement Act empowers the Commission to curtail ground 
water pumping when the amount of water needed to fill a water 
right would, among other things, ‘result in withdrawing the 
ground water supply at a rate materially in excess of the rea-
sonably anticipated average rate of future recharge.’” Id. ¶ 48 
(quoting Colo. Rev. Stat. § 37-90-111(1)(b)). It therefore held 
that the district court’s order was fully consistent with the pro-
visions of the Management Act and hence public policy. Id. 
¶ 49. 

 Editor’s Note: The reporter’s law firm was engaged to 
represent one of the parties to this litigation subsequent to the 
decision in this appeal. 

NON-ATTORNEY TRUSTEES OF AN EXPRESS TRUST CANNOT 

APPEAR PRO SE IN PROCEEDINGS BEFORE THE WATER

JUDGE 
 The appeal in J. Tucker, Trustee v. Town of Minturn, 2015 
CO 61, 359 P.3d 29, involved the Town of Minturn’s applica-
tion for a finding of reasonable diligence in the development of 
its conditional water rights as required by Colo. Rev. Stat. § 37-
92-301(4). J. Tucker, the trustee of an express trust for undis-
closed beneficiaries, filed a pro se statement of opposition to 
the Town of Minturn’s application. 2015 CO 61, ¶ 4. Tucker is 

not an attorney, and during a case management conference the 
water judge questioned whether Tucker, as a non-attorney trus-
tee, could represent the interests of the trust beneficiaries pro 
se. The water judge’s question is a logical corollary of Rule 1 
of the Uniform Local Rules for All State Water Court Divi-
sions, which allows corporations to act through corporate offic-
ers or other non-lawyer agents when an application or 
statement of opposition is pending before the water referee. 
Once a matter is before the water judge, however, all corpora-
tions must be represented by an attorney licensed to practice 
law in Colorado. 

 The water judge afforded Tucker the opportunity either to 
show why he should be allowed to represent the trust pro se, or 
to engage a lawyer to represent the trust. Tucker responded by 
arguing that under Colo. R. Civ. P. 17(a), 

he was permitted, as a matter of law, to act in his own 
name as trustee for the benefit of others. He further 
argued that he had the right to represent himself in do-
ing so. He did not, however, provide any information 
about the trust, its beneficiaries, or the trust agreement 
under which he purportedly was acting. 

2015 CO 61, ¶ 5. The water judge disagreed, ruling that as a 
non-attorney Tucker “could not properly represent the trust in a 
water proceeding before the water judge.” Id. ¶ 6. The court 
ordered Tucker to have counsel enter an appearance on behalf 
of the trust, and that if Tucker did not do so, then his statement 
of opposition and all pleadings and motions that he had filed in 
the case would be stricken. Id. 

 Tucker did not have an attorney enter an appearance on 
behalf of the trust. Without striking Tucker’s statement of op-
position, pleadings, and motions, the water judge enter a judg-
ment and decree granting Minturn’s application. Id. ¶ 7. This 
appeal followed. 

 On appeal Tucker argued that as a trustee of an express 
trust he was entitled to proceed pro se. Id. ¶ 9. The Colorado 
Supreme Court disagreed. It began its analysis by examining 
the nature of the fiduciary relationship between a trustee and 
the beneficiary of the trust. The court explained that “[a] fidu-
ciary relationship involves a duty on the part of the fiduciary to 
act for the benefit of the other party as to matters within the 
scope of the relationship.” Id. ¶ 11 (quoting 1 Austin Wakeman 
Scott, William Franklin Fratcher & Mark L. Ascher, Scott & 
Ascher on Trusts § 2.1.5, at 37 (5th ed. 2006)). This made the 
trust more than a mere “personal relationship” between the 
trustee and beneficiaries. Rather, the trustee has a duty to act as 
the representative of the trust’s beneficiaries. Id. In other 
words, the trustee is not representing him or herself, but rather 
is representing the interests of others. 

 The court then acknowledged that while it had not previ-
ously considered this exact question, in other contexts it had 
consistently made clear that a non-attorney cannot, without 
counsel, represent the interests of others in a litigation matter. 
Id. ¶ 12. The court explained that the purpose of the bar and its 
admission requirements is to protect the public from incompe-
tent legal representation. Id. ¶ 13. For this reason, non-
attorneys are “prohibited from undertaking activities that re-
quire the exercise of legal discretion or judgment on behalf of 
others.” Id. Since Tucker was not an attorney and was seeking 
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to represent the interests of others in a litigation matter, he was 
subject to this proscription. Id. ¶ 16. 

 The court also rejected Tucker’s argument under Colo. R. 
Civ. P. 17(a) that he was entitled, as a matter of law, to repre-
sent the trust. Tucker relied upon the provision that “[e]very 
action shall be prosecuted in the name of the real party in inter-
est; but a . . . trustee of an express trust . . . may sue in his own 
name without joining with him the party for whose benefit the 
action is brought.” 2015 CO 61, ¶ 17 (quoting Colo. R. Civ. P. 
17(a)). While acknowledging that the rule allows a trustee to 
bring a suit in his or her own name, the court found nothing in 
the rule that allows a trustee to proceed pro se. Id. 

 Finally, the court rejected Tucker’s argument that the wa-
ter judge violated his rights of due process by denying him the 
right to proceed pro se. For the reasons explained above, the 
court concluded that Tucker was not allowed to proceed pro se. 
It further pointed out that the water judge had provided Tucker 
with the opportunity to retain counsel to represent the trust, but 
that he had refused to do so and had failed to explain the basis 
for his refusal. Under these circumstances, the court concluded 
there had been no violation of Tucker’s constitutional rights. 
Id. ¶ 18. 

GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

STATE FAILURE TO SUBMIT REQUIRED NOTIFICATION TO 

EPA NOT A VIOLATION OF AN EFFLUENT STANDARD OR

LIMITATION, THEREFORE NOT SUBJECT TO CITIZEN SUIT 

 In Askins v. Ohio Department of Agriculture, 809 F.3d 868 
(6th Cir. 2016), the U.S. Court of Appeals for the Sixth Circuit 
affirmed a district court ruling that the Clean Water Act 
(CWA), 33 U.S.C. §§ 1251–1387, does not permit suits against 
regulators for failure to adhere to the Act’s notification re-
quirements. The plaintiffs filed a citizen suit against the U.S. 
Environmental Protection Agency (EPA), the Ohio Environ-
mental Protection Agency (OEPA), and the Ohio Department 
of Agriculture (ODA) alleging that the defendants violated the 
CWA’s national pollutant discharge elimination system 
(NPDES) permitting procedures. Specifically, the plaintiffs 
contended that the OEPA, while exercising its state delegation 
of NPDES permitting authority from the EPA, failed to notify 
the EPA that it had transferred its authority to administer part 
of the state NPDES program to ODA. Askins, 809 F.3d at 872. 
Under the CWA, states may request permission from the EPA 
to administer the NPDES permitting program at the state level 
after the EPA “promulgates certain guidelines that govern mon-
itoring, reporting, enforcement, funding, personnel, and man-
power.” Id. (citing 33 U.S.C. §§ 1314(i)(2), 1342(b)). 
However, “[u]nder this authority, the [EPA] enacted a regula-
tion that requires a state to notify the [EPA] if it intends to 
transfer authority over part of the state-NPDES program to a 
different agency.” Id. (citing 40 C.F.R. § 123.62(c)). The CWA 
also “permits citizen suits ‘against any person (including . . . 
any other governmental . . . agency to the extent permitted by 
the eleventh amendment to the Constitution) who is alleged to 
be in violation of an effluent standard or limitation.’” Id. (quot-
ing 33 U.S.C. § 1365(a)(1)). The plaintiffs argued that the 

OEPA’s failure to inform the EPA of the transfer of authority 
to ODA constituted a violation of a condition of every NPDES 
permit and thus allowed citizen suit action. Id. 

 In ruling against this theory, the Sixth Circuit found that a 
violation of a notification requirement is not actionable in a 
citizen suit, the notification requirement is not a “condition” of 
a permit, and there is no private cause of action against regula-
tors for violating procedural regulations. In finding that failure 
to adhere to notification requirements is not actionable, the 
court noted that the CWA explicitly states that “[c]ompliance 
with a permit issued pursuant to [the NPDES program] shall be 
deemed compliance, for purposes of [citizen suits], with 
§§ 1311, 1312, 1316, 1317, and 1343,” id. at 873 (alterations in 
original) (alteration omitted) (quoting 33 U.S.C. § 1342(k)), 
and therefore any provision other than those sections cannot 
trigger the CWA citizen suit provision. Id. The notification 
requirement at issue in Askins was enacted pursuant to section 
1314. Id. Furthermore, the plaintiffs did not show that the noti-
fication requirement was a “condition” of the permit. Id. The 
court held that the requirement that a state notify the EPA if it 
transfers its NPDES permitting authority to another state agen-
cy is a requirement for the NPDES program, not a permit re-
quirement. Id. at 874. Lastly, the court ruled that the plaintiffs 
are not permitted to bring private causes of action against regu-
lators for violating procedural regulations. Id. at 876. The court 
found no precedent suggesting regulators could be sued under 
the CWA’s citizen suit provisions, only polluters, saying that 
“[i]f Congress intended the citizen suit to be all encompassing, 
it would have permitted suit for all violations of the [CWA], 
rather than specifying limited circumstances.” Id. at 875. 

IDAHO 
(Linda B. Jones, Reporter) 

RECHARGE AND RESERVOIRS—ENSURING WATER SUPPLY 

SECURITY IN TIMES OF DROUGHT AND CLIMATE

VARIABILITY 

 Idaho is not immune from the drought conditions that have 
been and are challenging the western states. Other seasonal 
changes have also had an impact on Idaho’s water availability 
and use. Over recent years, Idaho has seen less winter snow-
pack, with warmer temperatures bringing more winter rain, 
resulting in earlier snowmelt and runoff. Spring rainfall has 
increased in frequency and volume, and has continued later in 
the season. While these events do add water to streams and 
reservoirs in the short term, earlier snowmelt, winter rain, and 
longer, wetter springs increase the threat of flooding, change 
water use patterns, and do not solve longer-term water shortage 
issues. Because Idaho’s water storage capacity is fixed, and the 
reservoir system also functions as flood control, the increased 
water supplies during wet years cannot easily be captured and 
held over for use during dry years. Wet years generally do not 
offset dry years. 

 Regional studies for the Northwest predict that climate 
variability conditions (wetter wet years and drier dry years) 
will be more severe in the future and will change the flow re-
gime on which current hydrologic operating procedures are 
based. The Idaho Water Resource Board (IWRB), Idaho’s wa-
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ter resources planning entity, acknowledged the expectation 
that “seasonal flows in snowmelt-fed rivers will occur earlier, 
summer and fall stream flows will be reduced, and water tem-
peratures will increase.” IWRB, “Idaho Comprehensive State 
Water Plan,” at 40 (Nov. 2012) (State Water Plan). 

 These expectations were echoed at a recent program enti-
tled “Water Law in Idaho” (Law Seminars Int’l Sept. 21–22, 
2015, Boise, Idaho) (Water Law Seminar). Presenters at the 
Water Law Seminar included representatives from the Idaho 
Department of Water Resources (IDWR), the U.S. Bureau of 
Reclamation (BOR), the U.S. Army Corps of Engineers 
(Corps), technical water consultants, and water law practition-
ers. They presented data showing the changes Idaho is seeing 
in precipitation, water storage (in reservoirs and aquifers), and 
the short- and long-term impacts of drought and climate 
change. Increased precipitation in the form of rain and fewer, 
but more intense, storm events are expected to partner with 
more severe droughts and greater flooding in wet times. Addi-
tional expected impacts include more evaporation, reduced 
ground water recharge, water quality challenges, reduced 
productivity of hydropower facilities, and irreversible impacts 
on natural ecosystems. Id. Each of these changes presents its 
own challenges for Idaho’s water system, water resource man-
agers, and water users. 

Aquifer Recharge and Stabilization—A Short-Term 
Challenge and Long-Term Goal 

 The depletion of water in the Eastern Snake Plain Aquifer 
(ESPA) was a major focus of the Water Law Seminar and has 
been a major focus of the IWRB’s planning and the IDWR’s 
water administration activities over the past several decades. 
According to the IDWR, the ESPA can no longer meet all of 
the uses that have been assigned to it, and administration of 
water rights following delivery calls (based on drought and 
other events creating water shortages) must determine which 
uses can be met and which must be curtailed. See Presentation 
by Brian Patton, IWRB, Water Law Seminar. The ESPA is a 
roughly 10,000-square-mile aquifer that stretches across most 
of southern Idaho, connects to the Snake River at several plac-
es, and ultimately spills out of the walls of the deep Snake Riv-
er Canyon in the huge springs known as Thousand Springs, 
located near Hagerman, Idaho. The Snake River and the ESPA 
are the life blood of this vast area and are important to Idaho’s 
economy. Replenishing and stabilizing the water level of the 
ESPA and maintaining flows in the Snake River are priorities 
for the state. 

 The depletion of the ESPA is not a short-term phenomenon 
created by recent drought years, as indicated by the changing 
ESPA water levels over the last century. For the first half of the 
century, water volume in the ESPA accumulated and increased. 
This was caused or aided by the development of the rich farm-
land in the Snake River Plain and the diversion of surface wa-
ters for flood irrigation, with its incidental recharge to the 
aquifer. From about 1912 to 1952, the aquifer’s water levels 
increased by about 17 million acre-feet. See PowerPoint 
Presentation by IDWR, to the Idaho Legislature’s Natural Res. 
Interim Comm., “Addressing a History of ESPA Declines: Aq-
uifer History, Delivery Calls, & Settlement” (Oct. 16, 2015) 
(IDWR History Presentation). The years since 1952 have seen 
an increase in the demand for and use of ESPA water for grow-
ing municipalities, the addition and expansion of the milk, 

cheese, and other farm product processing industries, and ex-
pansion of aquaculture. Further, there has been a change to and 
an increase in ground water pumping for sprinkler irrigation. 
Since 1952, the ESPA’s water level has decreased by about 11 
million acre-feet. Id. According to the IDWR, there are 2.1 
million irrigated acres on the ESPA (871,000 acres irrigated by 
surface water, 889,000 acres irrigated by ground water, and 
another 348,000 acres using mixed sources). The ESPA is the 
sole source of drinking water for a majority of the cities and 
rural residents of the ESPA area, and is part of the ESPA-Snake 
River system that produces 50% of Idaho’s power needs. The 
Thousand Springs area, where the ESPA spills from under-
ground into the Snake River, feeds Idaho’s aquaculture indus-
try that raises 75% of the nation’s trout. Id. About 33% of all 
goods and services ($14.9 billion annually) produced in Idaho 
are produced from and around the ESPA. Id. 

 There are several initiatives being undertaken to study and 
plan to address the health of the ESPA. This reporter has re-
ported previously about the Statewide Comprehensive Aquifer 
Planning and Management Program, which addresses changes 
occurring in three major aquifers in the state, the ESPA being 
the largest. See Vol. XLIII, No. 2 (2010); Vol. XLV, No. 3 
(2012) of this Newsletter. The comprehensive aquifer manage-
ment plans (CAMP) identify water supply and planning issues, 
explore ways to respond to changes, and make recommenda-
tions for projects supporting future water availability and man-
agement. See IWRB, “Eastern Snake Plain Aquifer (ESPA) 
Comprehensive Aquifer Management Plan” (Jan. 2009) (ESPA 
CAMP). The ESPA CAMP identifies short- and long-term 
strategies and projects to address water shortages, reservoir 
storage issues, aquifer depletion, instream flow challenges, 
increased water use demand, and drought and climate variabil-
ity issues. Work has begun to implement the ESPA CAMP 
recommendations, including aquifer recharge projects. 

 Pursuant to the ESPA CAMP, the IWRB has undertaken 
“a five-year pilot program of managed aquifer recharge to the 
[ESPA]. . . . Effectiveness monitoring and evaluation results 
[are being] used to select and design future managed recharge 
strategies and projects.” State Water Plan, supra, at 55. In addi-
tion to increasing the volume of stored water in the ESPA, 
“[i]mplementation of managed recharge [is expected to] have 
an effect on the flow characteristics of the Snake River above 
and below Milner Dam.” Id. at 46. “In most years when irriga-
tion demands exceed water being accumulated to upstream 
storage reservoirs, flows at Milner Dam are reduced to zero 
until the end of the irrigation season. At these times the Snake 
River flow [downstream] consists mostly of ESPA discharge 
from the Thousand Springs area.” Id. at 52. Maintaining in-
stream flows to, among other things, meet state mandates and 
agreements with utilities and tribes is another reason that re-
charging the ESPA is so important. 

[W]hile the [ESPA CAMP] established a long-term 
annual hydrologic target of 150,000 to 250,000 acre-
feet of managed recharge, this target [is being] phased 
in to allow for informed water management and plan-
ning [to make sure all needs and consequences are 
considered]. The Phase I managed recharge hydro-
logic target for the Snake River Basin above Milner 
[was] to recharge between 100,000 and 175,000 acre-
feet on an average annual basis. Based upon data 
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gathered during this initial phase of managed re-
charge, the [IWRB] will consider in 2019 whether to 
implement the ESPA long-term managed recharge hy-
drologic target. 

Id. at 46. “The long-term objective of the ESPA CAMP is to 
effectuate a net annual ESPA water budget change of 600 thou-
sand acre-feet (kaf) by the year 2030.” Id. at 53. 

 Last fall, the IDWR presented an update about the state’s 
managed aquifer recharge program to the Idaho legislature’s 
Natural Resources Interim Committee. See PowerPoint Presen-
tation by Brian Patton, IDWR, to the Idaho Legislature’s Natu-
ral Res. Interim Comm., “ESPA Managed Recharge Program 
Update” (Oct. 16, 2015) (IDWR Recharge Presentation). The 
IDWR explained its recharge efforts and how the state con-
tracts with canal companies and irrigation districts to use un-
lined canals to divert water from the Snake River and carry it 
across the ESPA to recharge. These activities are supplemented 
with spreading/spill basins and injection wells. The IDWR re-
ported that 2014–2015 winter recharge moved from “pilot 
scale” to “full scale.” See PowerPoint Presentation by Brian 
Patton, IDWR, to the Idaho Soil & Water Conservation 
Comm’n, “Efforts to Resolve Eastern Snake Plain Aquifer Is-
sues” (Jan. 26, 2016). The total recharged was 75,234 acre-feet. 
The total spill was about 300,000 acre-feet. Id. During this 
2016 legislative session, the IDWR is seeking funding neces-
sary to meet the State’s commitments to fund water sustainabil-
ity projects, including managed recharge. The IWRB’s fiscal 
year 2016 budget was for $9.36 million for managed recharge 
operations, recharge infrastructure, investigation for further 
recharge capacity improvements, ground water conversation 
grants, and other projects. See IDWR Recharge Presentation, 
supra. In early 2016, the Governor’s office submitted amend-
ments to the state’s requested budget, including transferring 
another $6.5 million to the aquifer recharge fund and increasing 
funding for water sustainability projects by $3 million. See 
News Release, C.L. “Butch” Otter, Governor of Idaho, “Gov-
ernor Otter Adds to Water Sustainability Budget Request” (Jan. 
25, 2016). 

 Water users in the ESPA area are keenly aware of the im-
portance of recharging and stabilizing water levels in the 
ESPA. Recharge projects are being included as part of water 
delivery call mitigation plans. Water disputes and “delivery 
calls” have always been a part of life in Idaho, with the state’s 
“first in time, first in right” system. But the depletion of the 
aquifer and changes in and increased use of surface and ground 
water in the ESPA area have resulted in complicated, heated 
disputes between surface water users, springs water users, and 
ground water users. Managing water rights and water use in 
this area has been a challenge for the State and was one major 
reason for undertaking the Snake River Basin Adjudication 
(SRBA) in 1987. This nearly statewide adjudication of water 
rights took 27 years to complete, but has provided more cer-
tainty as to who owns water rights in the Snake River Basin. 
See Vol. XLVII, No. 3 (2014) of this Newsletter. Concurrently 
with the SRBA, and in recognition of the interconnection of 
surface water (the Snake River and its tributaries), springs, and 
ground water in the Snake River Basin, the IDWR promulgated 
rules for the conjunctive management of surface and ground 
water resources. See Idaho Admin. Code r. 37.03.11.000–.050. 
The rules provide for the administration of surface and ground 

water right priorities together, and provide a procedure for re-
sponding to delivery calls made by senior-priority water rights 
(surface or ground) against junior-priority water rights (surface 
or ground) in areas having a common ground water supply. 

 While the SRBA and the conjunctive management rules 
have provided a framework for identifying water rights priori-
ties and resolving water use conflicts in the ESPA area, water 
shortages from aquifer depletion and years of drought have 
taxed the process and many more water delivery calls, taking 
longer to resolve, have occurred. See generally IDWR, “Legal 
Actions,” http://www.idwr.idaho.gov/legal-actions/. Because 
junior ground water rights holders include many municipalities, 
schools, and commercial and industrial uses, as well as ground 
water irrigators, resolving water delivery calls puts pressure on 
everyone to find unique ways to allocate water in times of 
shortage and to provide certainty to both senior and junior wa-
ter users. See IDWR History Presentation, supra. 

 Adding to the pressure is an order issued last summer in 
the Rangen matter. See Memorandum Decision & Order, 
Rangen, Inc. v. IDWR, No. CV 2014-4970 (Idaho 5th Dist. Ct. 
June 1, 2015). Rangen, Inc. (Rangen), which operates a fish 
hatchery facility that uses water from the ESPA springs tribu-
tary to Billingsley Creek, made a delivery call in 2011. Id. at 2. 
The Director of the IDWR issued a curtailment order and in-
structed affected junior water rights holders that they could 
avoid curtailment if they proposed and obtained approval of a 
mitigation plan that would provide Rangen with its full amount 
of water phased in over a five-year period. Id. The story is 
more complicated than this, but when water delivery pursuant 
to the mitigation plan was found to be deficient in early 2015, 
the Director did not immediately curtail junior users, but al-
lowed them “sufficient time” to prepare for curtailment or to 
provide an alternative source of mitigation. Id. at 4. Rangen 
filed a petition for judicial review, and the district court con-
cluded that the Director exceeded his authority by failing to 
curtail junior users immediately when he determined a defi-
ciency existed. Id. at 5. This decision informs junior water 
rights holders to plan for the possibility of curtailment in dry 
years, even if they have approved mitigation plans. Based on 
this decision, and Idaho water law, the Director cannot permit 
out-of-priority juniors to continue to divert water until senior 
rights holders get their full amount. This increases pressure on 
water users in the ESPA to engage in more proactive planning 
to address water issues, including plans for shortages and con-
tingencies, before they face immediate curtailment mandates. 

 The decision in the Rangen case was issued about the 
same time that another group of water users were settling a 
long-standing delivery call matter. This delivery call, made as 
Idaho was entering into its sixth year of drought in early 2005, 
was filed by the Surface Water Coalition (SWC), a coalition of 
five irrigation districts and two canal companies in the ESPA 
area. To review the call and related documents, see IDWR, 
“Surface Water Coalition Delivery Call Related Documents,” 
http://www.idwr.idaho.gov/News/WaterCalls/Surface%20Coali
tion%20Call/. The SWC requested the IDWR to curtail junior 
ground water rights in order to satisfy the SWC’s senior surface 
water rights. At the time of this call, negotiations between sur-
face and ground water users had been underway for three years, 
attempting to find a long-term agreement for stabilizing the 
declining aquifer levels and spring flows. Given the hydrologic 



Vol. XLIX, No. 1, 2016 WATER LAW NEWSLETTER page 13 

interconnectedness of surface water, spring water, ground wa-
ter, and stored water, and the complexity of fashioning a cur-
tailment order that would satisfy senior users and protect junior 
uses, the call had far-reaching implications. The SWC asserted 
that junior curtailment must extend over a period of time (not 
for just one year) unless substantial aquifer recovery occurred 
as a result of artificial or natural recharge in excess of the rate 
of groundwater depletions. See Letter from SWC, to IDWR 
Director Karl Dreher (Jan. 14, 2005). After more than 10 years, 
on June 30, 2015, the players finalized a settlement agreement. 
See “Settlement Agreement Entered Into June 30, 2015 Be-
tween Participating Members of the Surface Water Coalition 
and Participating Members of the Idaho Ground Water Ap-
propriators, Inc.,” http://www.idwr.idaho.gov/files/legal/swan-
falls-agreement/20150630-Settlement-Agreement.pdf. 

 The settlement agreement provides for near-term actions 
(including delivery of storage water to the senior SWC mem-
bers by ground water users and dedication of $1.1 million to 
provide water to existing conversion projects). Id. at 2. It also 
includes long-term practices, including, but not limited to, con-
sumptive use reduction of groundwater by 240,000 acre-feet 
annually, a shortening of the irrigation season, and support to 
the state-sponsored recharge program of 250,000 acre-feet an-
nually. Id. at 2–3. Local recharge components feed into the 
state’s managed recharge system. The goal of the agreement is 
to stabilize and ultimately reverse the trend of declining ground 
water levels in the ESPA, and return ground water levels to the 
average ground water levels that existed in 1991–2001. Id. at 3. 
To provide a measure of certainty for both senior and junior 
users, if any of the settlement benchmarks is not met, “adaptive 
water management measures” kick in to provide for additional 
recharge, consumptive use reductions, or other measures. Id. at 
4–5. This settlement has been praised as an example of cooper-
ation and planning for use in other areas of the ESPA. 

 Only time will tell if these current efforts will be success-
ful in returning the ESPA to historic water levels, to support 
current and future water needs. Managed recharge projects, 
whether by the state, regional water projects under the CAMPs, 
or as part of water user agreements, and whether short-term or 
long-term, are seen as promising, indeed critical, means for 
enhancing ground and surface water supplies and helping to 
stabilize and maintain aquifer levels and downstream flows. 
See State Water Plan, supra, at 15. While the ESPA has been a 
major focus, managed recharge is seen as “an adaptive mecha-
nism for minimizing the impacts of variability in climate condi-
tions” in major aquifers in other parts of the state. Id. 

Increase in Reservoir Storage Capacity 

 In addition to implementing projects to increase aquifer 
storage, Idaho is looking to increase surface water storage. Ida-
ho’s reservoir system was built over the years to provide for 
storage of snowmelt for irrigation later in the summer. Reser-
voirs also provide for flood protection and instream flow for 
fish and hydropower. For example, in the Boise River Basin, 
the Lucky Peak, Arrowrock, and Anderson Ranch reservoirs 
are operated as a unified system for flood control and refill 
purposes and to maximize their capabilities. Arrowrock and 
Anderson Ranch reservoirs were constructed in the early to 
mid-1900s by the BOR as part of the development of the Boise 
Project. See IDWR, “Proposed Treasure Valley Comprehensive 
Aquifer Management Plan,” at 13–14 (2012) (TV CAMP). 

Lucky Peak was constructed in 1957 by the Corps for flood 
control, irrigation, and other authorized purposes. Id. at 13. 
Authorized uses for water in these three reservoirs vary, and 
are subject to the terms of spaceholder contracts. The majority 
of the space is used for irrigation storage and some is used for 
storage for municipal and industrial purposes. Id. The BOR 
also holds storage space in Lucky Peak Reservoir to be used for 
downstream salmon flow augmentation. Id. at 23. This is but a 
component of the storage water that the BOR delivers from the 
Snake River above Brownlee Reservoir every year for salmon 
flow augmentation. Id. These three reservoirs also are relied 
upon for flood control in the Treasure Valley. Yet their com-
bined capacities are not sufficient to contain and control rain-
fall and runoff from a major rainfall event. See Presentation by 
Jeremy Giovando, P.E., Corps, Water Law Seminar (Corps 
Presentation). Increased early runoff in the winter combined 
with longer, wetter springs raises the threat of flooding along 
the Boise River through Boise and beyond. Id. 

 To address the need to store more water for irrigation, in-
stream flow, and other water uses, to offset the increased varia-
bility of water supply, and to plan for and prevent flooding, the 
IWRB concluded years ago that additional storage or other 
sources of stored water supply are needed in the Snake River 
Basin. See State Water Plan, supra, at 18, 55. This need for 
increased reservoir storage also has been a finding of the 
CAMPs. See, e.g., TV CAMP, supra, at 26. In 2008, the Idaho 
legislature directed the IWRB to investigate water storage pro-
jects statewide. See State Water Plan, supra, at 57 (citing 
H.R.J. Mem. 8, 59th Leg., 2d Reg. Sess. (Idaho 2008)). The 
IWRB has been focused on, and continues to study, the feasi-
bility of several reservoir storage enlargement options. Some of 
these sites have been studied more than once. In each case, new 
studies have built upon existing literature and information and 
integrate current operation criteria and existing and projected 
water use needs and constraints. Below are brief summaries of 
the leading proposals to increase reservoir capacity in the state, 
discussed at the Water Law Seminar. For more going forward, 
see http://www.idwr.idaho.gov/IWRB/programs. 

 Galloway Dam/Weiser River. The proposal that appears to 
be the most promising is for a new dam (the Galloway Dam) on 
the Weiser River. Building a new dam on the Weiser River at 
the Galloway site (approximately at river mile 13.5 on the 
Weiser River) has been studied for decades, going back to the 
1950s. See State Water Plan, supra, at 56–57. “In the early 
1970s, federal lands for the potential Galloway dam and reser-
voir site were classified and withdrawn for hydropower pur-
poses by the Federal Power Commission (now FERC).” Id. at 
57. The Corps did initial feasibility studies between 1988 and
1994. “The [IWRB] and the Corps partnered to conduct a ‘Gap 
Analysis’ which was completed in March 2011. The Gap Anal-
ysis was designed to inform decision makers of critical infor-
mation gaps that need to be addressed before deciding whether 
to move forward with comprehensive new environmental, en-
gineering, and economic feasibility studies.” Id. On July 29, 
2011, the IWRB authorized spending up to $2 million to ad-
dress identified questions. Id. Since 2011, the IWRB has been 
preparing geologic and operations analyses. The Corps has 
been studying potential benefits of the proposed Galloway Dam 
both in the Weiser River Basin and for the Snake River up-
stream of the Hells Canyon Complex, evaluating the potential 
to exchange stored water upstream on the Snake River and the 
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effects on other large storage projects (power generation and 
water supply). See Corps Presentation, supra. The Corps’s 
analyses include economic and hydraulic modeling. So far, the 
Galloway Dam proposal has proved positive for storage bene-
fits, adding flexibility and reliability in meeting instream flow 
augmentation for fish, a relatively high hydropower potential, 
reduced flood risk for the Weiser area, and enhanced water-
based recreation opportunities in Washington County. Id. 

 Increasing Storage in the Boise River Basin. The IWRB 
and the Corps have been studying the lower Boise River water-
shed to plan for flood risk management and water supply pur-
poses. See State Water Plan, supra, at 18, 56; Corps 
Presentation, supra. Even with three large reservoirs (Lucky 
Peak, Arrowrock, and Anderson Ranch), there is significant 
flood risk in the Boise River below Lucky Peak, largely be-
cause a levee system planned to be constructed with the Lucky 
Peak Dam was not built. See Corps Presentation, supra. This 
system has large runoff volumes relative to the system storage 
capacity. Abnormal runoff timing and late season rainstorms 
increase the flood risk. An interim feasibility study in 2009 by 
the IWRB and the Corps looked at possible storage options 
above Lucky Peak Dam to increase water storage and reduce 
flood risks. This study ranked enlargement of the Arrowrock 
Dam as the highest priority alternative. See State Water Plan, 
supra, at 56. A preliminary analysis completed in 2011 con-
cluded that raising Arrowrock Dam is technically feasible. Cur-
rently, the IWRB and the Corps continue to analyze measures 
and alternatives. 

 The BOR also is studying ways to increase storage capaci-
ty in its Boise Project, which includes the Arrowrock Division 
and the Payette Division. See Presentation by Toni Turner, 
P.E., BOR, Water Law Seminar. The Boise Project has five 
storage dams, three power plants, seven pumping plants, 720 
miles of canals, and 650 miles of drains, and furnishes irriga-
tion water to about 400,000 acres in southwestern Idaho and 
eastern Oregon. Id. Raising the height of the Anderson Ranch 
Dam was one proposal under the BOR’s 2006 Boise/Payette 
Water Supply Assessment, which was undertaken to identify 
areas of interest for increasing storage supply and reducing 
flood risk. Id. However, based on the BOR’s 2010 Water Stor-
age Screening Analysis, Anderson Ranch Dam was not consid-
ered further because it did not provide needed flood reduction. 
The Lower Boise Interim Feasibility Study is ongoing between 
the IWRB and the BOR, looking further at replacing the exist-
ing Arrowrock Dam, or building a new dam at either Alexander 
Flats or Twin Springs. See State Water Plan, supra, at 20. 

 Building a New Teton Dam. Another proposal with a histo-
ry is the construction of a new dam in the Teton Basin. The 
first Teton Dam was constructed in the early 1970s. It failed 
during its initial filling in 1976, and flooded the area of 
Rexburg, Idaho. The Idaho legislature identified a replacement 
for the Teton Dam as a possibility for addressing water storage 
and flood issues. In 2008, the Idaho legislature appropriated 
$1.8 million to the IWRB to study replacing the Teton Dam 
and enlarging the Minidoka Dam (see below). See S. 1511, 
59th Leg., 2d Reg. Sess. (Idaho 2008). In 2009, the IWRB and 
the BOR entered into an agreement to study 

water resources in the Henry’s Fork/Teton River Ba-
sins to develop alternatives for improving water sup-
ply conditions in the [ESPA] and upper Snake River 

Basin. These alternatives include new water storage 
projects [(such as reconstructing the Teton Dam)], en-
largement of existing reservoirs, and conservation and 
water management strategies, including managed aq-
uifer recharge and automated water delivery system. 

State Water Plan, supra, at 55–56; see also PowerPoint Presen-
tation by IWRB, to the Treasure Valley CAMP Advisory 
Comm., “Statewide Surface Water Storage Project Studies” 
(June 10, 2010). Raising the Island Park Dam, the Ashton Dam, 
and the Moose Creek Dam and building a new dam at one of 
five potential sites (including the Teton Dam site) were consid-
ered as part of these analyses. See PowerPoint Presentation, 
Cynthia Bridge Clark, IWRB, “Henrys Fork Basin Study Up-
date” (Aug. 8, 2013). 

 Enlarging the Minidoka Dam. The IWRB is studying a 
proposal to enlarge the Minidoka Dam on the Snake River near 
Twin Falls, Idaho. This dam was constructed in 1906 by the 
BOR. See State Water Plan, supra, at 56. Due to the age of the 
dam, the BOR is planning to reconstruct the dam’s spillway 
and headworks. In 2008, the IWRB and the BOR partnered to 
evaluate raising the dam in conjunction with the spillway re-
pairs. That study concluded that a five-foot rise is technically 
feasible. Id. Reservoir storage would be increased for aquifer 
recharge as well as for irrigation, power, flood control, and 
flow augmentation. See id. at 20. For more information about 
these proposals and others, see IDWR, “Idaho Surface Water 
Storage Investigations,” http://www.idwr.idaho.gov/waterboard/ 
WaterPlanning/Storage/default.htm. 

Conclusion 

 While recent drought conditions have not created the entire 
water availability problem, they certainly have increased the 
focus on these issues, with a wider audience. Decades of plan-
ning at the state, regional, and local levels is beginning to take 
shape in successful recharge efforts. State-managed projects 
and cooperative regional and local projects, under CAMPS and 
as part of delivery call mitigation agreements, are helping to 
implement plans to stabilize depleting aquifers. In addition, 
decades of researching options for surface storage (reservoirs) 
are focusing in on options that may indeed be realized in the 
future. Continued aquifer recharge and added surface storage 
each promise to help mitigate against both shorter-term drought 
issues and longer-term climate fluctuations. 

MONTANA 
(Holly Jo Franz, Reporter) 

MONTANA SUPREME COURT UPHOLDS THE ABILITY TO ADD 

STORAGE TO A DIRECT FLOW WATER RIGHT 

 In Teton Cooperative Reservoir Co. v. Farmers Coopera-
tive Canal Co., 2015 MT 208, 354 P.3d 579, the Montana Su-
preme Court reviewed the Montana Water Court’s ruling 
allowing storage to be added to a direct flow water right. Farm-
ers Cooperative Canal Co. (Farmers), the water right claimant 
in the case, is an irrigation company incorporated in 1897 for 
the purpose of appropriating, transporting, and using irrigation 
water from the Teton River. Farmers was decreed an August 1, 
1897, Teton River water right for 4,000 miner’s inches in a 
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1908 district court decree. In 1966, Farmers acquired a June 15, 
1895, Teton River water right for 300 miner’s inches that was 
also included in the 1908 decree. Id. ¶ 3. 

 The water court found Farmers has irrigated with whatever 
water was available. Since Farmers’ right was fairly junior, the 
amount of water used by Farmers fluctuated depending on wa-
ter availability and the demands of senior water users. During 
average years, Farmers diverted little or no water between early 
July and late fall. Id. ¶ 4. 

 Recognizing the need to stabilize its water flow, Farmers 
constructed two reservoirs. The Harvey Lake Reservoir was 
completed in 1913, and Farmers Reservoir was completed in 
1942. The ability to store water allowed Farmers to release 
water from storage as needed throughout the irrigation season 
including during times when Farmers’ Teton River water rights 
were not in priority. Id. ¶ 5. 

 Farmers filed statements of claim alleging ownership of 
the 1895 and 1897 water rights and including both reservoirs as 
part of the claims. These claims received issue remarks from 
the Montana Department of Natural Resources and Conserva-
tion (DNRC) along with objections from a number of entities, 
including the Teton Cooperative Reservoir Co. (TCRC). Id. 
¶ 6. The TCRC claims Teton River water rights that are junior 
to Farmers’ claimed rights. According to the water court, 
TCRC constructed its own storage reservoir at some point after 
construction of the Harvey Lake Reservoir but before construc-
tion of Farmers Reservoir. The TCRC argued Farmers’ reser-
voirs are not part of its decreed 1895 or 1897 water rights but 
are instead new, independent junior appropriations. Id. ¶ 7. 

 The water court granted Farmers its 1895 and 1897 water 
rights, but decided the reservoirs were not part of Farmers’ 
original appropriations. The water court then reviewed the ad-
dition of the reservoirs as a pre-1973 change. Prior to 1973, an 
appropriator could change a water right as long it did not injure 
other users. Id. ¶ 8. The burden of proof is on the appropriator 
claiming injury. 

 The water court rejected Farmers’ claimed year-round di-
version period and, instead, decreed a March 1 to November 30 
period of diversion. The water court found the reservoirs did 
not change the period of diversion or the amount of water di-
verted by Farmers, and thus did not expand Farmers’ 1895 or 
1897 water rights. Id. Because there was no expansion, the Wa-
ter Court concluded the reservoirs could be used as part of the 
1895 and 1897 water rights. Id. ¶ 13. 

 The supreme court ruled the water court applied the correct 
standard of law when deciding the reservoirs could be added to 
Farmers’ earlier water rights. The supreme court referred to 
Montana’s policies encouraging water storage to stabilize and 
conserve water supplies. Id. ¶ 12. “[S]torage may be added to 
an existing direct flow water right as long as addition of storage 
does not interfere with the rights of other appropriators.” Id. 
“[S]torage does not interfere with other appropriators’ rights as 
long as it does not expand the storing user’s right.” Id. Accord-
ing to the supreme court, storage may be added to a direct flow 
water right as long as water is not stored at a rate exceeding the 
“volumetric flow rate” allowed by the direct flow right and 
water is not stored outside of the diversion period allowed by 
the direct flow right. Id. 

 The TCRC argued there was no substantial evidence to 
support the water court’s findings because there was no testi-
monial or documentary evidence predating the construction of 
either reservoir. According to the TCRC, in the absence of such 
evidence, the water court cannot characterize Farmers’ pre-
storage historical use and compare it to post-storage use. 
Id. ¶ 15. 

 The supreme court disagreed, ruling that while there was 
little direct evidence of Farmers’ historical water use, the cir-
cumstantial evidence combined with what direct evidence was 
provided was enough to support the Water Court’s decision. Id. 
¶ 17. The supreme court determined the 1908 decree was the 
best evidence of Farmers’ water use. Even though the 1908 
decree does not detail such use, it did find that use occurred. Id. 

 The supreme court also found substantial evidence regard-
ing Farmers’ period of diversion prior to reservoir construction. 
The supreme court pointed to witness testimony that 

direct flow users usually began irrigating as soon as 
water became available, often as early as March and, 
depending on the crop they were growing, would usu-
ally irrigate as long as they could receive water, often 
into November. There was also testimony that direct 
flow irrigators will usually irrigate whenever water is 
available to them. 

Id. ¶ 18. Consistent with this testimony, the supreme court not-
ed that  

several witnesses speculated that [Farmers] would be 
irrigating if it was not filling its reservoir during the 
beginning and end of the irrigation season. Based on 
this evidence, a reasonable mind might conclude that 
before [Farmers] had constructed any reservoirs . . . , 
it . . . was irrigating whenever water was available to 
it. 

Id. 

When considering evidence in Farmers’ minutes showing 
that prior to constructing its reservoirs, Farmers never hired a 
ditch rider before mid-April and never employed one for more 
than three months, the court determined it was not its role to 
reweigh evidence or to second-guess the finder of fact. Id. 
¶¶ 19–20. Instead, the reviewing court’s analysis is to deter-
mine “whether substantial evidence exists to support the find-
ings, whether the court misapprehended the effect of the 
evidence, or whether a mistake was made.” Id. ¶ 20. Even if 
Farmers’ board minutes did not support the water court’s find-
ings, the supreme court ruled those minutes did not make the 
other evidence any less substantial or less supportive of those 
findings. Id. 

 The water court’s conclusion that the reservoirs could be 
added to Farmers’ early priority water rights was based on the 
finding that the “use of the reservoirs did not increase either the 
amount of water diverted or the period of diversion.” Id. ¶ 23. 
The supreme court confirmed that the water commissioner rec-
ords from 1963 through 2004 showed Farmers never diverted 
more than 4,300 miner’s inches. Id. ¶ 24. 

 The supreme court then conceded there was no direct evi-
dence of Farmers’ water use between 1914 and 1963, but none-
theless concluded the amount of water used after 1963 never 
exceeded the amount of water used before 1914. Id. ¶ 25. The 
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supreme court then determined that “[i]n light of this fact and 
in the absence of evidence to the contrary, a reasonable mind 
might infer that [Farmers’] water use did not increase after the 
reservoirs were constructed . . . .” Id. It is unclear whether the 
supreme court was articulating a new standard of review based 
upon what a reasonable mind might infer. 

 On cross-appeal, Farmers claimed the water court erred by 
limiting its rights to a March through November period of di-
version. Farmers argued the theories of laches, waiver, and 
judicial estoppel barred the TCRC from objecting to Farmers’ 
water right claims, and the water court never should have con-
sidered whether Farmers’ diversion period was limited to a 
specific portion of the year. Id. ¶ 29. 

 The supreme court disagreed, ruling that even if the water 
court should not have considered the TCRC’s objections, it did 
not follow that the water court erred in limiting Farmers’ period 
of diversion. Id. ¶ 30. The supreme court noted that independ-
ent of, and prior to, the TCRC’s objections, the DNRC added 
issue remarks to the claims questioning whether the additions 
of the storage reservoirs were expansions of the water rights. 
As a result, the water court needed to resolve the matter regard-
less of the TCRC’s objection. Id. ¶ 31. 

 Editor’s Note: The reporter represented the Teton Coop-
erative Reservoir Co. in this case. 

OREGON 
(Kirk B. Maag, Reporter) 

OREGON IRRIGATION DISTRICTS HAVE AUTHORITY TO 

CONDEMN PROPERTY LOCATED OUTSIDE OF DISTRICT

BOUNDARY 

 Oregon irrigation districts have broad statutory authority to 
condemn property if necessary to support their irrigation objec-
tives. See Or. Rev. Stat. § 545.239(1). Irrigation districts (along 
with other entities with condemnation authority) also have the 
right to pre-condemnation entry onto property that is subject to 
condemnation. See id. § 35.220; see also id. § 545.239(1). This 
allows irrigation districts to enter onto property that is subject 
to condemnation to examine, survey, test, and take samples for 
the purpose of determining whether such property is suitable 
for the district’s purposes. See id. § 35.220. Until 2015, no Or-
egon court had addressed whether an irrigation district’s con-
demnation authority extends to property located outside of its 
boundary. On January 5, 2015, the Marion County Circuit 
Court held that the answer is yes—an irrigation district has 
authority to condemn lands located outside its boundary. See 
Oral Ruling from Summary Judgment Hearing, East Valley 
Water Dist. v. Jaquet, No. 14C21910 (Or. Cir. Ct. Marion 
Cnty. Jan. 5, 2015) (on file with author). 

Background 

 The East Valley Water District (District) is an Oregon irri-
gation district organized under Or. Rev. Stat. ch. 545. Farmers 
who are members of the District have been working together 
since 1993 to identify an alternative source of irrigation water 
to serve lands located within the District. These efforts were 
prompted by significant limitations on existing surface water 
and groundwater supplies within the District’s boundary. The 

District currently does not hold any water rights and does not 
distribute any water to its members. 

 The District considered several water supply options and 
determined that a storage reservoir was the most feasible op-
tion. A reservoir would allow the District to capture available 
surface water in the winter and spring and then release that 
stored water in the summer when it is needed by agriculture, 
fish, and wildlife. The District considered more than 75 poten-
tial reservoir sites in the process of identifying a site on Drift 
Creek for further evaluation. The Drift Creek site is located 
approximately six miles southeast of Silverton, Oregon, in 
Marion County and approximately 10 miles outside of the Dis-
trict’s boundary. 

 In 2014, the District requested access to several properties 
located in the proposed reservoir footprint for the purpose of 
conducting technical studies to determine whether construction 
of a reservoir at the site would be feasible. Several landowners 
voluntarily granted the District access to their properties, but 
several other landowners denied access. The District filed an 
action in Marion County Circuit Court to enforce its statutory 
right of pre-condemnation access. 

Summary Judgment Proceedings 

 The parties agreed that the case involved only questions of 
law and could be resolved on summary judgment. The sole 
issue before the court was whether an irrigation district has the 
right to condemn private property located outside the district’s 
boundary for the purpose of constructing a reservoir to supply 
irrigation water to lands located inside the district’s boundary. 
See Defendants’ Reply in Support of Defendants’ Motion for 
Summary Judgment at 1, East Valley Water Dist. v. Jaquet, No. 
14C21910 (Or. Cir. Ct. Marion Cnty. Dec. 18, 2014). If irriga-
tion districts lack such authority, they also lack the right to pre-
condemnation access, because the right to pre-condemnation 
access is limited to entities with condemnation authority over 
the property at issue. See Or. Rev. Stat. § 35.220. 

 Irrigation districts have a pre-condemnation right to enter 
upon “any land” to examine, survey, conduct tests, and take 
samples, in the manner provided under section 35.220. Id. 
§ 545.239(1) (emphasis added). With respect to condemnation,
an irrigation district has: 

the right to acquire, by lease, purchase, condemnation 
or other legal means, all lands, water, water rights, 
rights of way, easements and other property . . . neces-
sary for the construction, use, supply, maintenance, 
repair and improvement of any canals and works pro-
posed to be constructed by the [district]. The [district] 
also has the right to so acquire lands . . . for reser-
voirs, and the right to store water in constructed reser-
voirs, for the storage of needful waters, or for any 
other purpose reasonably necessary for the purposes 
of the district. 

Id. (emphasis added). 

 The defendants argued that quasi-municipal entities like 
irrigation districts cannot act beyond their boundaries, particu-
larly when it comes to condemnation, unless such power is 
expressly granted. See Defendants’ Motion for Summary 
Judgment at 14–15, East Valley Water Dist. v. Jaquet, No. 
14C21910 (Or. Cir. Ct. Marion Cnty. Nov. 20, 2014). The de-
fendants focused on the fact that the sentence related to con-
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demnation for reservoir purposes does not use the broad terms 
“all” or “any” and states only that a district may “so acquire 
lands” for reservoir purposes. Id. at 17. The defendants argued 
this means an irrigation district’s condemnation authority (at 
least with respect to reservoirs) can be exercised only within 
the district’s boundary. Id. at 19.  

 The District argued that section 545.239(1) does provide 
an express grant of extraterritorial condemnation authority. 
That is, the legislature’s use of “any,” “all lands,” and “to so 
acquire” establishes a broad, express grant of condemnation 
authority to irrigation districts and authorizes extraterritorial 
condemnation for a reservoir. See Plaintiff’s Reply in Support 
of Plaintiff’s Motion for Summary Judgment at 3, East Valley 
Water Dist. v. Jaquet, No. 14C21910 (Or. Cir. Ct. Marion 
Cnty. Dec. 19, 2014). 

 In the court’s oral ruling from the bench, the court agreed 
with the District’s interpretation of the statute. The court ex-
plained: 

First and foremost, I think that “any and all” mean 
what they say and those are not words of limitation. I 
do not think that the failure to repeat “any” in the sen-
tence about reservoirs matters because I agree with the 
[District] that the “so acquire” language that applies to 
reservoirs includes both the types of land that you’re 
acquiring and the method in which you’re acquiring it. 

Oral Ruling from Summary Judgment Hearing, supra. 

 The defendants also contrasted section 545.239(1) to the 
statutes that grant condemnation authority to water control dis-
tricts, Or. Rev. Stat. § 553.090(4), and water improvement dis-
tricts, id. § 552.305. See Defendants’ Motion for Summary 
Judgment, supra, at 11–12. Both section 553.090(4) and sec-
tion 552.305 use the phrase “inside or outside the boundaries of 
the district” to describe the property subject to condemnation 
by water control districts and water improvement districts. 

 The District argued that the legislature did not impose a 
“magic words” requirement that a statute use the words “inside 
or outside” or “within or without” to grant extraterritorial con-
demnation authority. See Plaintiff’s Reply, supra, at 3. The 
District also noted that the Oregon legislature enacted section 
545.239 more than 50 years before it created water control dis-
tricts and water improvement districts. See Plaintiff’s Response 
to Defendants’ Motion for Summary Judgment at 15–16, East 
Valley Water Dist. v. Jaquet, No. 14C21910 (Or. Cir. Ct. Mari-
on Cnty. Dec. 12, 2014). This gap in time made it unremarka-
ble that the legislature used “inside or outside” in the later 
statutes, even though it used terms like “any” and “all” in the 
earlier statute. See id. 

 The court agreed with the District’s interpretation. The 
court explained: “I don’t think that we can infer anything about 
the intent of the legislature that passed 549.239 back in 1895 
by what the legislature started doing in 1947. Some 50 or 
more years later the legislature started using the language ‘in-
side and outside.’” Oral Ruling from Summary Judgment Hear-
ing, supra. 

 The court acknowledged that the defendants raised a num-
ber of “very compelling” policy arguments about potential 
abuses of condemnation authority by irrigation districts. How-
ever, the court concluded that these potential policy issues were 
within the province of the legislature, not the courts. Therefore, 

the court granted the District’s motion for summary judgment 
and issued an injunction to allow the District access to the de-
fendants’ properties. See General Judgment, East Valley Water 
Dist. v. Jaquet, No. 14C21910 (Or. Cir. Ct. Marion Cnty. Jan. 
16, 2015). 

 Editor’s Note: The reporter’s law firm represented East 
Valley Water District in this case. 

TEXAS 
(Emily Willms Rogers, Reporter) 

TEXAS SUPREME COURT ALLOWS FLOODING INVERSE

CONDEMNATION CASE TO PROCEED 

 On June 12, 2015, the Texas Supreme Court issued its 
opinion in a long-pending flooding liability case. See Harris 
Cnty. Flood Control Dist. v. Kerr (Kerr V), No. 13-0303, 2015 
WL 3641517 (Tex. June 12, 2015, reh’g granted), aff’g 445 
S.W.3d 242 (Tex. App.—Houston [1st Dist.] 2013). Home-
owners in the upper White Oak Bayou alleged that the actions, 
or inactions, of the Harris County Flood Control District (Dis-
trict) and Harris County (County) caused recurrent flooding of 
their homes between 1998 and 2002. In a 5-4 split decision, the 
court concluded that a fact question exists as to each of the 
elements of the takings claims brought against the District and 
the County, thus allowing a trial on those fact questions to 
move forward. 

Procedural History of the Case 

 This litigation has been pending at various levels in the 
Texas court system for nearly 15 years. Edward A. and Norma 
Kerr, along with 360 other residents and homeowners (collec-
tively, Homeowners) in the upper White Oak Bayou watershed, 
first sued the Texas Department of Transportation (DOT), the 
District, the County, two municipal utility districts, seven real 
estate developers, and seven engineering companies for proper-
ty damages due to flooding that occurred during Tropical 
Storm Frances in 1998. See Kerr v. Tex. Dep’t of Transp. (Kerr 
I), 45 S.W.3d 248, 249 (Tex. App.—Houston [1st Dist.] 2001, 
no pet.). The Homeowners alleged that the actions of these 
defendants caused their properties to flood. Specifically, the 
Homeowners alleged that the DOT had constructed highways 
upstream that increased stormwater runoff. Id. at 249. The 
DOT filed a plea to the jurisdiction, which was rejected by the 
court of appeals. Id. at 252. The court held that the Homeown-
ers had sufficiently stated a claim for a constitutional taking. Id. 

 On remand, all but the County and the District, whose 
board is composed of the members of the Harris County Com-
missioners Court, settled with the Homeowners. See Harris 
Cnty. Flood Control Dist. v. Kerr (Kerr IV), 445 S.W.3d 242, 
250 (Tex. App.—Houston [1st Dist.] 2013), aff’d, Kerr V, 2015 
WL 3641517. After an additional trip through the court of ap-
peals, in which the court concluded that the Homeowners had 
filed their case in the wrong court, the Homeowners refiled 
their case in the Harris County Court at Law. See Kerr v. Har-
ris Cnty. (Kerr II), No. 01-02-00158-CV, 2003 WL 22053653 
(Tex. App.—Houston [1st Dist.] Aug. 29, 2003), superseded on 
reh’g, 177 S.W.3d 290, 294–95 (Tex. App.—Houston [1st 
Dist.] 2005, no pet.). The case was then consolidated with two 
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other pending takings cases arising from flooding during two 
subsequent storm events in 2001 and 2002. See Kerr IV, 445 
S.W.3d at 251. The District and County filed a combined plea 
to the jurisdiction and motion for summary judgment arguing 
that sovereign immunity denied the court jurisdiction. Id. 

 In an order critical of the court of appeals, the county court 
at law denied the District and County’s plea and motion. Id. 
Citing to Kerr II, the presiding judge stated that the county 
court at law was compelled by the law of the case to deny the 
District and County’s motion. Id. The judge went on to note 
that the court of appeals’ decision in Kerr II was 

contradictory to Aristotle’s Posterior Analytics in as 
much as the opinion fiats the presupposition that fore-
knowledge of possible future flooding is evidence of a 
forewill to take when a Governmental entity elects to 
expend its financial resources on other venues rather 
than proscriptively expending funds on the project at 
hand . . . . 

Id. at 253 (quoting Kerr v. Harris Cnty. Flood Control, 
No. 837329, 2009 WL 10245232 (Tex. Cnty. Ct. at Law Nov. 
19, 2009) (trial order)). 

 The District and the County appealed. The court of appeals 
affirmed the county court at law’s decision to deny the plea to 
the jurisdiction. Id. at 259. The District and the County then 
appealed to the Texas Supreme Court. 

Factual Background Giving Rise to the Lawsuits 

 The homes that are the subject of this case were built in the 
1970s and 1980s in the upper White Oak Bayou, Harris Coun-
ty, Texas. These homes were flooded on one or more occasions 
between 1998 and 2002 as a result of tropical storms. As early 
as 1976, though, the federal, state, and local governmental enti-
ties were aware of the potential for flooding in the area. The 
U.S. Army Corps of Engineers’ (Corps) 1976 study of upper 
White Oak Bayou concluded that damaging floods would recur 
due to the “inadequate channel capacities of the streams,” 
which would be “compounded by the continuing increases in 
suburban development . . . .” Kerr V, 2015 WL 3641517, at *1. 
The Corps then proposed channel improvements to reduce 
flooding. With the federal government’s help, the County and 
the District agreed to move forward with the improvements 
suggested by the Corps. Id. In the meantime, the County con-
tinued to approve developments within the White Oak Bayou 
watershed. Id. 

 With federal funding failing to materialize, the County and 
the District commissioned Pate Engineers to develop a new 
flood control plan (Pate Plan), which was adopted by the Coun-
ty in 1984. The Pate Plan, like the Corps’s plan, was designed 
to eliminate flooding along the upper bayou for 100-year flood 
events. Id. at *2. The plan also called for regional detention 
ponds to mitigate the effects of flooding by the continuing de-
velopment in the watershed. The improvements would be fund-
ed by local taxes and impact fees. Id. 

 In 1989, however, a flood revealed flaws in the Pate Plan 
and the District commissioned another study of the bayou wa-
tershed. The new plan, the Klotz Plan, included more extensive 
flood control features, but was modeled around containing a 
10-year flood event. The County and the District adopted the 
Klotz Plan in the early 1990s. In response, the Federal Emer-
gency Management Agency updated the bayou’s flood plain 

maps. By 1999, the properties of the Homeowners were within 
the 100-year flood plain. Most of their homes were flooded in 
three consecutive floods starting in 1998. Id. 

 The Homeowners brought an inverse condemnation claim 
against the County and the District alleging that the County and 
the District were substantially certain that their actions in ap-
proving development without flood mitigation would cause 
flooding of the Homeowners. Id. at *3. This fact, the Home-
owners alleged, is evidenced by the information contained in 
the various studies conducted since 1976 in upper White Oak 
Bayou. Additionally, the Homeowners alleged that despite 
knowing that the flooding would recur, the County and the Dis-
trict only planned to protect against a 10-year event (the Klotz 
Plan), rather than a 100-year event, as was called for by the 
1976 Corps study and the Pate Plan. Id. 

The Majority’s Decision 

 Article I, section 17 of the Texas Constitution provides 
that “[n]o person’s property shall be taken, damaged or de-
stroyed for or applied to public use without adequate compen-
sation being made . . . .” Id. at *2 (quoting Tex. Const. art. I, 
§ 17(a)). Thus, under Texas law, a person seeking recovery for
a taking must show that the governmental entity “intentionally 
took or damaged their property for public use, or was substan-
tially certain that would be the result.” Id. (quoting City of Kel-
ler v. Wilson, 168 S.W.3d 802, 808 (Tex. 2005)). The court, in 
examining whether the County and District’s plea to the juris-
diction and motion for summary judgment should have been 
granted, evaluated whether fact issues existed for the elements 
of intent, causation, and public use. Id. 

 To evaluate the element of intent, the supreme court stated 
that “[t]he issue here is whether the homeowners’ circumstan-
tial evidence raises a fact question as to the governmental enti-
ties’ knowledge that ‘harm [was] substantially certain to result’ 
to the homeowners’ homes because of the entities’ actions.” Id. 
at *3 (alteration in original) (quoting Tarrant Reg’l Water Dist. 
v. Gragg, 151 S.W.3d 546, 555 (Tex. 2004)). The supreme
court reasoned that the summary judgment evidence shows a 
fact question exists because (1) at least some of the evidence 
shows that the County and the District were substantially cer-
tain that their actions in approving development without appro-
priate mitigation would cause the Homeowners’ properties to 
flood, and (2) the County and District had adopted a plan tar-
geting 10-year flood events, rather than 100-year flood events, 
with the knowledge that floods of lesser impact than 100-year 
events would cause flooding of the Homeowners. Id. at *3–4. 

 Similarly, with respect to the element of causation, the 
court concluded the Homeowners had raised a fact question 
with evidence from the Homeowners’ expert that the primary 
cause of the flooding in the bayou was development without 
proper stormwater facilities. Thus, but for the actions of the 
County in approving development without proper stormwater 
and flood control facilities, the Homeowners would not have 
been flooded. Id. at *5. 

 Finally, the court concluded that “[a]t least some evidence 
exists that in approving new development and drainage plans 
causing flooding, the [governmental] entities’ were acting for a 
public use.” Id. at *6. The court reasoned that if the County 
was “substantially certain the homeowners’ homes would flood 
because of unmitigated development,” then essentially the 
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County was sacrificing Homeowners’ property for “the sake of 
new development,” which was a public use. Id. 

 In its conclusion, the court was careful to state that it did 
not “mean to imply that the governmental entities have a duty 
to prevent all flooding.” Id. Rather, the court has “merely con-
clude[d] that a fact question exists as to each element of the 
homeowners’ takings claim.” Id. Thus, the court affirmed the 
court of appeals’ decision denying the pleas to the jurisdiction 
and motions for summary judgment. Id. 

The Dissent 

 Justice Willett filed a dissent and was joined by Justices 
Johnson, Lehrmann, and Brown. The dissent argued that 
“[t]here is no evidence that the County [or the District] [were] 
substantially certain [their] conduct would result in the flooding 
of Plaintiffs’ particular homes, or that [they] ever intended to 
use those properties in any capacity for flood control 
measures.” Id. at *6 (Willett, J., dissenting). Critical of the 
majority’s holding, the dissent noted that the Texas Supreme 
Court “[has] not recognized a takings claim based on 
nonfeasance,” and that the failure to act is not an element of an 
inverse condemnation claim. Id. at *8. The dissent also 
characterized the case as an “anti-regulatory takings case” 
where the plaintiffs are complaining about the regulation of 
another’s property, not their own, and they are complaining of 
insufficient regulation, rather than excessive regulation. Id. 
at *9. 

 The dissent expressed concern that this decision greatly 
expanded takings liability, unnecessarily, and would only en-
courage governmental entities to do nothing when it comes to 
flooding. Justice Willett stated: “I fear today’s decision will 
make the government an insurer for all manner of natural disas-
ters and inevitable man-made accidents. It endangers the ability 
of government to finance and carry out their necessary func-
tions, the basis of sovereign immunity.” Id. at *15 (footnote 
omitted). 

Motion for Rehearing 

 The County and the District filed a motion for rehearing, 
which was granted on February 19, 2016. Several entities filed 
amicus briefs in support of the motion, including the Texas 
Conference of Urban Counties, Texas Association of Counties, 
Texas Municipal League, County Judges & Commissioners 
Association of Texas, Texas Water Conservation Association, 
City of Houston, North Texas Tollway Authority, El Paso 
County, Jeff Davis County, Port of Houston Authority, City of 
Austin, DOT, City of San Antonio, Metropolitan Transit Au-
thority of Harris County, National Association of Counties, and 
Houston Property Rights Association. 

UPDATE ON TEXAS DROUGHT CURTAILMENT RULES 
 In Vol. XLVIII, No. 2 (2015) of this Newsletter we report-
ed on a ruling by the Texas Court of Appeals in favor of the 
Texas Farm Bureau in its lawsuit challenging the Texas Com-
mission on Environmental Quality’s (TCEQ) rules regarding 
the administration of water rights during times of drought. See 
TCEQ v. Tex. Farm Bureau, 460 S.W.3d 264 (Tex. App.—
Corpus Christi-Edinburg 2015). The court of appeals found that 
the TCEQ exceeded its statutory authority when it adopted its 
drought curtailment rules, Tex. Admin. Code §§ 36.1–.8, al-
lowing it to exempt preferred junior water rights (i.e., munici-

pal and electric power generation water rights) from priority 
calls on the basis of public health concerns. See id. § 36.5(c). 
On February 19, 2016, the Texas Supreme Court denied the 
TCEQ’s petition for review. As a result, the TCEQ will have to 
adopt new drought rules because the district court, as affirmed 
by the court of appeals, struck down the TCEQ’s rules in their 
entirety. 

WASHINGTON 
(Amy K. Kelley, Reporter) 

SUPREME COURT ONCE AGAIN ADDRESSES THE NATURE OF

ESTABLISHED MINIMUM INSTREAM FLOWS WITHIN THE 

PRIOR APPROPRIATION SYSTEM 

 In 2013, the Washington Supreme Court found that mini-
mum instream flows that were reserved by the Washington 
State Department of Ecology (DOE) pursuant to Washington 
law had many of the same priority protections under state prior 
appropriation rules as traditional consumptive use water rights. 
See Swinomish Indian Tribal Cmty. v. Wash. State Dep’t of 
Ecology, 311 P.3d 6 (Wash. 2013); Vol. XLVII, No. 1 (2014) 
of this Newsletter. The court revisited this issue in Foster v. 
Washington State Department of Ecology, 362 P.3d 959 (Wash. 
2015), investigating other aspects of instream flow rights rela-
tive to municipal water rights. Foster might as well be called 
“Swinomish II”; the court remains adamant that established 
instream flow rights will be given nearly as much priority pro-
tection as any other water right. 

In the current litigation, the focus was on Wash. Rev. Code 
§ 90.54.020(3)(a), which does allow some impairment of re-
served minimum flow rights (an impairment that the state code 
does not allow for other water rights). Specifically, in setting 
out the process for the DOE to reserve minimum flows, the 
statute provides with regard to those reserved flows that: 
“Withdrawals of water which would conflict therewith shall be 
authorized only in those situations where it is clear that over-
riding considerations of the public interest will be served.” Id. 
(emphasis added). This is the overriding consideration of the 
public interest (OCPI) exception. See Foster, 362 P.3d at 961. 
Subsequent to the reservation of minimum flows in waterways 
connected to the Deschutes and Nisqually Basins, the City of 
Yelm was issued a new municipal water right by the DOE that 
would affect those waters. The application and approval were 
accompanied by a “mitigation plan” designed to “offset the 
impact of the new appropriation.” Id. at 960. Nonetheless, 
“[t]he parties do not dispute that even with the mitigation plan, 
Yelm’s new permit will impair minimum flows, most likely 
during ‘shoulder seasons,’ which are the weeks in April and 
October that are not covered by the retirement of irrigation 
water rights [one of the mitigation devices].” Id. On the other 
hand, some of the mitigation tools would “clearly benefit” the 
fish and wildlife habitat features that were served by the mini-
mum flows that had been established. Id. 

 Having recited the basic rulings in Swinomish, and quoted 
the state statute, the court proceeded to point out that “all par-
ties agree that Yelm’s permit application must be denied unless 
the OCPI exception applies.” Id. at 961. In proceeding to the 
determination whether the exception did apply in the instant 
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case, the court first analyzed the wording in several Washing-
ton water statutes, concluding that “withdrawal[] of water” 
under the OCPI statute and “appropriation” of water under 
Wash. Rev. Code § 90.03.010 and other Washington statutes 
did not have the same meaning: “‘withdrawal,’ unlike ‘appro-
priation,’ carries with it no suggestion that it includes the per-
manent assignment of a legal water right.” Foster, 362 P.3d at 
962. This conclusion was reinforced by a reading of Wash. 
Rev. Code § 43.83B.410(1)(a), which allows certain withdraw-
als during droughts, but only “on a temporary basis.” The mu-
nicipal water right that the DOE had approved for Yelm would 
have been a permanent appropriation, not a temporary with-
drawal. The court held that “the OCPI exception does not allow 
for the permanent impairment of minimum flows. If the legisla-
ture had intended to allow [the DOE] to approve permanent 
impairment of minimum flows, it would have used the term 
‘appropriations’ in the OCPI exception.” Foster, 362 P.3d at 
963. 

 Alternatively, in analyzing the OCPI argument itself, it is 
fair to say that the court was not impressed with the mitigation 
plan (which it referred to as “largely irrelevant”), or the DOE’s 

solicitous views regarding the need to provide for municipal 
water rights. Id. In Swinomish, the court had found that the 
OCPI exception could only apply in “extraordinary circum-
stances.” Id. In Foster, the court found that “municipal water 
needs, far from extraordinary, are common and likely to occur 
frequently . . . .” Id. In any event, while the mitigation might 
produce some favorable habitat conditions, that 

does not mitigate the injury that occurs when a junior 
water right holder [(Yelm)] impairs a senior water 
right [(DOE)]. The water code, including the statutory 
exception, is concerned with the legal injury caused 
by impairment of senior water rights—water law does 
not turn on notions of “ecological” injury. 

Id. 

 Once again, the court has evidenced its determination that 
in Washington, in almost all respects, established minimum 
flow rights will be treated like consumptive water rights in the 
application of prior appropriation rules.  

Featured Program 

Water Acquisition and Management for Oil & Gas Development: Legal and 
Regulatory Requirements 

Houston, Texas 
April 7–8, 2016 

Jointly offered with the Institute for Energy Law 

While water supplies have become scarcer, the role of water in oil & gas development has grown 
increasingly important—particularly in unconventional horizontal resource plays. How industry ac-
quires and manages water is under increasing scrutiny by regulators and the public. Join us for use-
ful and timely guidance on the legal and regulatory aspects of obtaining and managing water. Visit 
www.rmmlf.org. 
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62nd Annual Rocky Mountain Mineral Law Institute 
Squaw Valley, California 

JULY 21–23, 2016 

Of particular interest to water lawyers, the Water Section at this year’s Annual Institute will 
include: 
The Clean Water Act Goes to Court 
In response to three decisions of the Supreme Court that have cast considerable doubt over the extent of 
waters protected under the CWA, the EPA and the Army Corps of Engineers issued new regulations in 
2015 defining the statutory term “waters of the United States.” After a brief historical background, this 
presentation will provide an update on the substance of the regulation and the multiple legal challenges it 
has engendered throughout the nation. It will also provide a synopsis of a CWA case currently before the 
Supreme Court that will decide whether “jurisdictional determinations” performed as a public service by 
the Corps are subject to immediate challenge in the courts. 

STEPHEN SAMUELS, U.S. Dept. of Justice, Washington, DC 

The Truckee River Operating Agreement: Managing the Truckee River System by Agreement 
Instead of Litigation 
The TROA, which was recently implemented after being negotiated since 1990, provides an opportunity 
to attempt management by agreement for a river system that has been mired in over a century of litiga-
tion. The system’s geography provides at least one example (and usually multiple examples) of almost 
all modern issues in water law across the West: interstate allocation between California and Nevada; re-
served water rights for federally recognized Indian tribes in the Truckee basin and the Carson Basin; 
conflicts between endangered species and water use; agricultural-to-urban conversions, and trans-basin 
diversions. This presentation will discuss how TROA addresses these complex issues, with a focus on 
solutions that may be applicable when these problems present themselves in other river systems. 

M. RODNEY SMITH, JR., U.S. Dept. of the Interior Office of the Solicitor, Salt Lake City, UT 

Securing the Unsecurable: The Future of Collateralizing Water Rights in the West 
In the arid west, water is one of our most important natural resources. In fact, water rights, apart from the 
land, are themselves an increasingly valuable property interest. As the value of water rights independent 
of the land itself increases, the use of water rights as financial collateral has become more common. This 
presentation will analyze the use of water rights as collateral and address risks associated with the collat-
eralization of water rights, including how interested parties can ensure that their security interests in wa-
ter rights are adequately protected. The speaker will also compare the water law regimes and practices of 
various western states to identify state-specific and common challenges in collateralizing water rights. 

L. WILLIAM STAUDENMAIER, Snell & Wilmer L.L.P., Phoenix, AZ 

And in the Mining Section: 
Managing the Legacy of Mine-Water Discharges from Historic and Abandoned Mines in the 
American West 
In August 2015, EPA and its contractors accidentally released over 3 million gallons of wastewater and 
tailings from the closed Gold King Mine near Silverton, Colorado. The resulting deluge turned the Ani-
mas River a shocking yellow-orange, incited downstream communities, and spurred worldwide media 
attention. While EPA’s actions at Gold King will be scrutinized by scholars and the courts, a challenging 
and complex problem for the mining industry remains—the potential liability stemming from the thou-
sands of unmanaged legacy mine sites on both public and private lands. Ongoing discharges from these 
sites release millions of gallons of water laden with heavy metals and other contaminants into water-
sheds throughout the American West every year. This presentation will explore the potential legal con-
sequences of discharges from closed or abandoned mines: the risks, who might be liable, and how to 
respond. 

ANDREW C. LILLIE, Hogan Lovells U.S. LLP, Denver, CO 
ELIZABETH H. TITUS, Hogan Lovells U.S. LLP, Denver, CO 
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Operating Agreement 
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A WATER RIGHT OWNER IS NOT 
REQUIRED TO EXERCISE A SENIOR 

CONDITIONAL WATER RIGHT BEFORE 
EXERCISING A JUNIOR CONDITIONAL 

WATER RIGHT 
(William A. Paddock, Colorado Reporter)

The issue in Upper Eagle Regional Water Authority v. 
Wolfe, 2016 CO 42, 2016 WL 3064680, was whether the Upper 
Eagle Regional Water Authority (Authority), the owner of sev-
eral conditional direct flow water rights, was required by law to 
divert water available in priority under its more senior condi-
tional water right before diverting water under its more junior 
conditional water right during “free river conditions.” Under 
free river conditions the existing water supply exceeds the de-
mand for water by all decreed water rights. The State and Divi-
sion Engineers (Engineers) took the position that the law 
nevertheless requires diversions to be made first under the sen-
ior conditional water right. The Authority argued that under the 
facts of this case it was free to choose which of the conditional 
water rights it would exercise. Id. ¶ 1. 

More specifically, the dispute involved the exercise by the 
Authority of a junior conditional water right under free river 
conditions to supply water to the Cordillera development. Pur-
suant to a March 25, 2004, water supply agreement, the Cordil-
lera Metropolitan District conveyed to the Authority two 
conditional direct flow water rights: the Senior Lake Creek 
Right, with a priority year of 1989, and the Junior Eagle River 
Right, with a priority year of 1991. Both conditional water 
rights are decreed for irrigation, domestic, commercial, and fire 
protection, and both may be diverted at the Authority’s Ed-
wards Drinking Water Facility as an alternate point of diver-
sion. The two conditional water rights have different priorities, 
different original sources of supply, and are included in a dif-
ferent number of augmentation plan decrees. Id. ¶¶ 3–4. 

The controversy arose out of the Authority’s July 4, 2004, 
diversion of 0.716 cubic feet per second (cfs) at the Edwards 
Drinking Water Facility on the Eagle River during free river 
conditions, and the delivery of that water to Cordillera. Id. ¶ 5. 
Of the 0.716 cfs so diverted and delivered to Cordillera, the 
Authority allocated 0.47 cfs to the Junior Eagle River Right. 
Thereafter, on December 29, 2004, the Authority filed an ap-
plication for a finding of reasonable diligence and to make wa-
ter right absolute (Application), seeking a determination that it 

continued on page 2 

NEBRASKA INNOVATIONS IN WATER 
TRANSFERS AND APPROPRIATIONS 

(Anthony Schutz and Sandra Zellmer, Nebraska Reporters)

 As reported in Vol. XLVIII, No. 3 (2015) of this Newslet-
ter, a water transfer on the Niobrara River has been in the 
works. Basically, the situation involves the removal of a hy-
dropower generation facility that is currently owned by the 
Nebraska Public Power District (NPPD). NPPD’s relatively 
senior appropriation for hydropower production had been a 
source of controversy and litigation on the river since 2007, 
when it issued a call to shut down upstream junior appropria-
tors. See In re 2007 Admin. of Appropriations of Waters of the 
Niobrara River, 851 N.W.2d 640 (Neb. 2014). As a result of 
that call, numerous higher preference junior appropriators real-
ized their preference over NPPD’s rights by condemning 
NPPD’s rights or by entering into contractual settlements with 
NPPD, whereby NPPD agreed to subordinate its claim for a 
price. See id. at 644. 

 Complicating matters somewhat is the federal interest on 
the Niobrara, as 76 miles of it is designated a Wild and Scenic 
River and a stretch of it runs through the Fort Niobrara Nation-
al Wildlife Refuge. As such, the prospect of a federal reserved 
water right has loomed large, especially in light of the de-
creased water flows that triggered NPPD’s call. Such a right 
would, of course, be non-consumptive. And, for many years, 
NPPD’s non-consumptive, senior hydropower right effectively 
protected the river’s flow and the attendant wild and scenic 
values associated with that flow. However, NPPD’s rights were 
of a relatively low preference and, thus, subject to condemna-
tion by junior domestic and agricultural users. The ability of 
preferred irrigators to take water has raised at least some ques-
tions about the need for the federal government to insist on its 
reserved rights. If the federal government were to seek adjudi-
cation of its reserved rights, it would raise further questions 
attending stream administration, such as what preference (if 
any) the federal reserved rights enjoy, and how might the re-
served rights be protected from streamflow depletions caused 
by groundwater pumping. In addition, agricultural interests 
would like to see some opportunity for expanded irrigation in 
the basin. 

 NPPD was also dealing with a very old hydropower facility 
that was not really worth operating. Once it became clear that 
NPPD was willing to part with its water rights, the stage was set 
to reach a solution that could benefit all interested parties. 

continued on page 3 

Volume XLIX, Number 2, 2016



page 2 WATER LAW NEWSLETTER Vol. XLIX, No. 2, 2016 
 

 

CONDITIONAL WATER RIGHT 
(continued from page 1) 

“had made absolute 0.47 cfs of the Junior Eagle River Right 
. . . by diverting this amount of water at the Edwards Drinking 
Water Facility during free river conditions. The Engineers op-
posed the Application, asserting that the Authority must ex-
haust its senior [conditional] rights before making absolute its 
junior conditional right.” Id. 

In the proceedings before the water court, the Engineers 
filed a motion for partial summary judgment and the Authority 
filed a motion for summary judgment. Id. ¶ 7. The water court 
granted the Engineers’ motion in part and denied the Authori-
ty’s motion in whole, holding that the Authority 

does not have unfettered discretion to select among 
several priorities to determine which priority has been 
placed to beneficial use when the subject rights are 
decreed to the same point of diversion for the same di-
rect uses at the same place of use. In such instances, 
applicants are to allocate diversions in order of their 
priority. 

Id. Thereafter the water court entered a decree finding that “the 
Authority had demonstrated reasonable diligence with respect 
to the development of its conditional water rights, and that as a 
result they should be continued in full force and effect.” Id. ¶ 8. 

 On appeal the Colorado Supreme Court reversed the water 
court, holding that “where there is no evidence of waste, hoard-
ing, or other mischief, and no injury to the rights of other water 
users, the owner of a portfolio of [conditional] water rights is 
entitled to select which of its different, in-priority conditional 
water rights it wishes to first divert and make absolute.” Id. ¶ 9. 
However, the court went on to hold that “the portfolio owner 
must live with its choice,” and because the Authority elected to 
make the Junior Eagle River Right absolute, it could not there-
after divert and use the Senior Lake Creek Right unless it 
demonstrated a need for that water right in addition to the water 
available to the Junior Eagle River Right. Id. 

 The court began its analysis with a discussion of its deci-
sion in Upper Yampa Water Conservancy District v. Wolfe, 255 
P.3d 1108, 1114 (Colo. 2011), where it held that “the owner of 
a conditional water right seeking to make the right absolute 
must show a need for the conditional right.” Upper Eagle, 2016 
CO 42, ¶ 12; see Vol. XLV, No. 1 (2012) of this Newsletter 
(report on the Upper Yampa decision). In that case the court 
held that an applicant cannot show a need to perfect a condi-
tional water right unless it first demonstrates that it has first 
fully utilized its absolute rights. Upper Eagle, 2016 CO 42, 
¶ 12. In Upper Yampa the applicant was required to “show with 
quantifiable evidence” that it had diverted and applied to bene-
ficial use water in excess of its existing absolute decrees as a 
condition of making its conditional water rights absolute. Id. 
(quoting Upper Yampa, 255 P.3d at 1115). The purpose of this 
requirement is to “prevent the hoarding of priorities to the det-
riment of those seeking to apply the state’s water beneficially.” 
Id. (quoting Upper Yampa, 255 P.3d at 1114). 

 In reliance on the Upper Yampa decision, the Engineers 
argued that the Authority had not shown a need to divert under 
the junior conditional water right because it had water available 

to it under the senior conditional water right. Id. The court re-
jected this argument, reasoning that it was undisputed that the 
Authority needed to exercise a conditional water right, so the 
Upper Yampa decision was not controlling on the question be-
fore the court. Id. ¶¶ 13–14. 

 The Engineers next argued that their so-called “seniors 
first” policy required that the Authority attribute the diversions 
first to the senior conditional water right. Id. ¶ 15. In response 
the Authority argued that the Engineers had no authority to 
administer the allocation of diversions during free river condi-
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tions. Id. ¶ 17. The court rejected the Authority’s argument, 
reasoning that “[t]he fact that the Engineers lack authority to 
curtail certain diversions during free river conditions does not, 
however, excuse [them] from their duty to account for such 
diversions by attributing them to available water rights in prior-
ity.” Id. The court echoed the water court’s observation that the 
priority system does not cease to exist under free river condi-
tions. Id. 

 The court then turned to the Engineers’ “seniors first” pol-
icy. The Engineers argued that the policy is necessary to effec-
tively administer the priority system and to prevent the 
Authority from calling for water in excess of its decreed rights. 
Id. ¶ 18. They argued that allowing the Authority to select 
among its conditional rights could result in the Authority 
changing the attribution of diversions from one day to the next, 
thereby making more water rights absolute than its maximum 
diversion would otherwise allow. Id. ¶ 20. The Engineers then 
argued that this result “would interfere with water availability 
analyses by other prospective water users . . . .” Id. (citing In re 
Bd. of Cnty. Comm’rs of Cnty. of Arapahoe, 891 P.2d 952, 962 
(Colo. 1995)). 

 In response, the court pointed out that the “mischief” con-
templated by the Engineers is precluded by Upper Yampa and 
its requirement that the applicant show it has exhausted its ab-
solute water rights before making a conditional water right ab-
solute. 2016 CO 42 ¶ 21. It thus rejected the Engineers’ 
argument that the “seniors first” policy as applied to the Au-
thority was simply an administrative mechanism to prevent the 
Authority from calling for water in excess of its decreed rights. 
Id. ¶ 22. The court held instead that under the circumstances of 
this case the Authority was entitled to elect which of its condi-
tional water rights it wished to exercise and thereby make abso-
lute. Id. ¶ 23. 

 However, as noted previously, under the holding in Upper 
Yampa the Authority must now “show with quantifiable evi-
dence” that it has diverted and applied to beneficial use water 
in excess of its existing absolute decrees, including conditional 
rights that have been exercised and thus made absolute, as a 
condition of making its other conditional water rights absolute. 
The effect appears to be that the Authority’s senior conditional 
water right was effectively subordinated to its junior condition-
al water right to the extent that the junior water right was made 
absolute. 

 Under Colorado law no water right is needed to make di-
versions under free river conditions because, by definition, 
there is unappropriated water available for diversion. Thus, in 
your reporter’s opinion, in this case the Engineers’ claims were 
something of a tempest in a teapot, and a good illustration of 
the principle that bad facts make bad law. 
 
 
 
 
 
 

 

 
NEBRASKA INNOVATIONS 
(continued from page 1) 

 The parameters of this deal were sketched out in the prior 
report. This session, the Nebraska legislature took up the task 
of facilitating the transfer, crafting a bill that allowed for the 
transfer of a hydropower right to something else. See Legisla-
tive Bill 1038 (LB 1038), 104th Leg., 2d Reg. Sess. (Neb. 
2016). The matter is not as simple as a transfer of a hydropow-
er right to a typical instream flow right. Such a transfer would 
not satisfy the upstream junior appropriators because instream 
flow rights are not within the scope of Nebraska’s preference 
system. That may, in turn, insulate the transferred right from 
condemnation and place the water off limits for other uses. And 
there was little enthusiasm among stakeholders and legislators 
for introducing a preference category for instream rights writ 
large. Given the existence of such rights in other basins in the 
state, the political fight over what preference they should be 
given would likely be insurmountable. The uncertain prefer-
ence status of an instream right was also troubling to federal 
interests on the river, who may have been reluctant to allow the 
transfer to result in a right that would allow additional irriga-
tion development. 

 All of this culminated in the deal that we described in the 
prior report. To accomplish an actual transfer of a hydropower 
right to a modified instream flow right, on a permanent basis, 
statutory change was necessary. See Neb. Rev. Stat. 46-
294(1)(i) (requiring permanent transfers to be within the same 
preference category or to be from and to uses that have no pref-
erence category). LB 1038 was the resulting change. It amend-
ed Neb. Rev. Stat. § 46-290, a statute dealing with water 
transfers, to provide that the Director of the Nebraska Depart-
ment of Natural Resources may allow a change in the type of 
appropriation in a proposed transfer or change, subject to the 
following: 

An appropriation for the manufacturing of hydropow-
er at a facility located on a natural stream channel may 
be permanently changed in full to an instream basin-
management appropriation to be held jointly by the 
Game and Parks Commission and any natural re-
sources district or combination of natural resources 
districts. The beneficial use of such change is to main-
tain the streamflow for fish, wildlife, and recreation 
that was available from the manufacturing of hydro-
power prior to the change. Such changed appropria-
tion may also be utilized by the owners of the 
appropriation to assist in the implementation of an ap-
proved integrated management plan or plans devel-
oped pursuant to sections 46-714 to 46-718 for each 
natural resources district within the river basin. Any 
such change under this section shall be subject to re-
view under sections 46-229 to 46-229.06 to ensure 
that the beneficial uses of the change of use are still 
being achieved. 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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LB 1038 § 12 (adding Neb. Rev. Stat. § 46-290(3)(e)). In addi-
tion, LB 1038 provides that such changes would “maintain the 
priority date and preference category of the original manufac-
turing appropriation and shall be subject to condemnation and 
subordination” to the same extent as the prior manufacturing of 
hydropower right. Id. (adding Neb. Rev. Stat. § 46-290(8)). 
Further modifications to the statutes secure the preference sta-
tus of the resulting “instream basin-management appropria-
tion,” making it less preferred than domestic or irrigation uses. 
Id. § 13 (amending Neb. Rev. Stat. § 70-668). Provisions relat-
ed to valuing the resulting right in future condemnation pro-
ceedings or subordination arrangements were also included. Id. 
§ 14 (amending Neb. Rev. Stat. § 70-669). 

 There are many observations one could make concerning 
these changes. We offer three. First, the amendments introduce 
a new type of appropriation to Nebraska water law. Nebraska 
water statutes are not a model of clarity concerning the types of 
water rights available. The introduction of an instream basin-
management appropriation with a very slim designation of the 
parameters of such a right is an interesting development. The 
term apparently refers to a right that has the beneficial use of 
maintaining streamflow for fish, wildlife, and recreation to the 
same extent as the prior hydropower right did. In addition, it 
can be used to assist with integrated-management-plan imple-
mentation. One question is whether a new appropriation for 
such a use could be sought elsewhere in the state. If such an 
appropriation is now available, this new right may be an option 
to the more traditional instream flow right. 

 This new water right also awaits concrete parameters, even 
if its availability is limited to situations where a transfer of a 
hydropower right is involved. For instance, it is unclear how 
much flow will be required and at what point (or over what 
reach) of the stream and at what times of the year. We suspect 
these matters will be addressed and nailed down in the applica-
tion process, despite the lack of any statutory requirement that 
they be delineated. 

 Our second observation is that the amendments seem to re-
characterize existing rights, perhaps to add clarity to how they 
should be treated for preference purposes. Specifically, the 
amendments refer to a hydropower right as an “appropriation 
for the manufacturing of hydropower” and as an “original 
manufacturing appropriation” in the amended section 46-
290(3)(e) and (8). This characterization of hydropower rights 
seems to be contradicted elsewhere in the statutes. See Neb. 
Rev. Stat. § 70-668 (identifying those using water for “manu-
facturing purposes” as distinct, but on the same preference lev-
el as those using water for “power purposes, where turbine or 
impulse water wheels are installed”). But there is case law that 
lends some support to the notion that hydropower rights qualify 
as manufacturing rights. See Loup River Pub. Power Dist. v. N. 
Loup River Pub. Power & Irrigation Dist., 5 N.W.2d 240, 248 
(Neb. 1942) (concluding that an irrigation user could only di-
vest a hydropower user of its rights through condemnation pro-
ceedings). The reason for introducing the term may have been 
to securely fit hydropower rights within the other statutory pro-
visions concerning preferences, see Neb. Rev. Stat. § 46-204 
(mentioning only domestic, agricultural, and manufacturing 
purposes), as well as the Nebraska Constitution’s designation 
of preferences, see Neb. Const. art. XV, § 6 (mentioning the 
same three categories). 

 Finally, transferring a water right and retaining a prefer-
ence category for a different use raises difficult questions. The 
amended statutes provide that the instream basin-management 
appropriation “shall maintain the . . . preference category of the 
original manufacturing appropriation . . . .” LB 1038 § 12 (add-
ing Neb. Rev. Stat. § 46-290(8)). Whether the legislature can 
designate a use as falling within a particular preference catego-
ry—one that is mentioned in the Neb. Const. art. XV, § 6—is 
an open question. That matter will be clouded, however, by the 
other statutory modifications that directly make the instream 
basin-management appropriation subject to condemnation by 
domestic and agricultural users. See LB 1038 § 13 (amending 
Neb. Rev. Stat. § 70-668). Thus, even if the designation of in-
stream uses as manufacturing uses is beyond the legislature’s 
power, the question of the legislature’s ability to make an in-
stream basin-management appropriation subject to condemna-
tion by other users would remain. Since the right has no 
existence but for legislative action, one could persuasively ar-
gue that the legislature could condition it however it sees fit. 
 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
MAJOR SOUTHERN CALIFORNIA GROUNDWATER PROJECT 

APPROVED BY APPELLATE COURT 

 Two recent cases from the California Court of Appeal, 
Fourth District, Division 3, give the go-ahead to a controversial 
major groundwater storage and export project in Southern Cali-
fornia. See Ctr. for Biological Diversity v. Cnty. of San Bernar-
dino, No. G051058 (Cal. Ct. App. May 10, 2016); Delaware 
Tetra Techs., Inc. v. Cnty. of San Bernardino, 202 Cal. Rptr. 3d 
145 (Ct. App. May 10, 2016). 

 The public/private project involves the Cadiz Valley and 
Fenner Valley aquifer system in the Mojave Desert underlying 
land owned by Cadiz, Inc. The aquifer is estimated to hold 17 
to 34 million acre-feet of fresh groundwater. Water from the 
aquifer currently flows downward to dry lakes where it mixes 
with highly saline groundwater before evaporating. See Biolog-
ical Diversity, slip op. at 5. The project has two components: 
(1) groundwater pumping and export to urban Southern Cali-
fornia counties (which will also eliminate the flows to the dry 
lakes), and (2) storage of imported water in the basin. Approx-
imately 34 wells will pump an average of 50,000 acre-feet of 
water annually, which will then be conveyed in a 43-mile pipe-
line to the existing Colorado River Aqueduct of the Metropoli-
tan Water District of Southern California. There it will be 
conveyed westward to the Santa Margarita Water District (San-
ta Margarita) and to users in Los Angeles, Orange, Riverside, 
San Bernardino, and Ventura Counties. Id. at 5–6. 

 The environmental petitioners in Biological Diversity chal-
lenged the project primarily on alleged noncompliance with 
provisions of the California Environmental Quality Act 
(CEQA), Cal. Pub. Res. Code §§ 21000–21177. The appellate 
court affirmed the trial court’s denial of a writ of mandate. Bio-
logical Diversity, slip op. at 29. 
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 The petitioner in Delaware Tetra challenged a memoran-
dum of understanding entered into by Santa Margarita and oth-
er participants in the project on noncompliance with CEQA as 
well. The petitioner’s interest in the project stemmed from the 
fact that the project’s implementation will reduce or eliminate 
the flow of water to the dry lakes where the petitioner has brine 
mining facilities. The reduction in this flow “will significantly 
and negatively affect [the petitioner’s] business.” Delaware 
Tetra, 202 Cal. Rptr. 3d at 148. The decision did not discuss 
whether the existing situation whereby fresh groundwater is 
rendered unusable by flowing to the dry lakes was a “waste or 
unreasonable use or unreasonable method of use of water” un-
der the California Constitution. Cal. Const. art. X, § 2. 

 In Delaware Tetra, the appellate court concluded that the 
execution of the memorandum did not violate the county’s 
2002 groundwater management ordinance or common law. See 
Delaware Tetra, 202 Cal. Rptr. 3d at 147. The court did not 
find the memorandum to be a “project” under CEQA in that the 
memorandum itself “will cause neither a direct nor a reasona-
bly foreseeable indirect physical change in the environment.” 
Id. at 151. 

 The CEQA challenges in Biological Diversity were more 
complex. In this case a number of environmental organizations 
joined the Center for Biological Diversity in the challenge to 
the project, including the San Bernardino Valley Audubon So-
ciety, the Sierra Club, and the National Parks Conservation 
Association. The petition requested rejection of the environ-
mental impact report (EIR) prepared for the project. 

 Initially, the appellate court discussed California ground-
water law as well as the Sustainable Groundwater Management 
Act, Cal. Water Code §§ 10720–10736.6, and although the 
Act’s provisions did not have any direct impact on this project, 
the project was found consistent with state and local groundwa-
ter management policy. Biological Diversity, slip op. at 8. 

 In affirming the trial court’s denial of the petition, the ap-
pellate court held that the decision to designate Santa Margarita 
the “lead agency” under CEQA was proper. The appellate court 
based this on the fact Santa Margarita was jointly carrying out 
the project with Cadiz, Inc. and had the “greatest responsibility 
for supervising the Project as a whole.” Id. at 15. 

 The court also rejected a challenge to the project descrip-
tion, a fundamental requirement of environmental review. The 
petitioners had argued that the description of the project as a 
means of “conserving water” was misleading and inaccurate in 
that it would not save from evaporation an amount of water 
equal to that being pumped from the project. The petitioners 
had also claimed the project would pump more water from the 
aquifer than was discussed in the EIR. Id. at 21–24. 

 In addition to these two cases, the court of appeal affirmed 
trial court decisions for the project sponsors in four more cases 
that were not certified for publication. 
 
 
 
 
 
 
 
 

COLORADO 
(William A. Paddock, Reporter) 

 
 
INITIATIVE 63: COLORADO VOTERS MAY BE ASKED TO 

ESTABLISH A FUNDAMENTAL CONSTITUTIONAL “RIGHT TO A 

HEALTHY ENVIRONMENT”  

 In Colorado there has been great concern over the effects 
of hydraulic fracturing, or “fracking,” on water supplies and the 
natural environment. On May 2, 2016, the Colorado Supreme 
Court invalidated two local ordinances that sought to ban frack-
ing within two municipalities, holding that because the ordi-
nances conflicted with applicable state law, they were 
preempted by state law and, therefore, were invalid and unen-
forceable. See City of Longmont v. Colo. Oil & Gas Ass’n, 
2016 CO 29, 369 P.3d 573; City of Fort Collins v. Colo. Oil & 
Gas Ass’n, 2016 CO 28, 369 P.3d 586. 

 Among the results of this dispute are several ballot initia-
tives to amend the Colorado Constitution to address fracking 
and other environmental concerns. Proposed Initiative 2015-
2016 #63 (Initiative 63), one of the more remarkable initiatives, 
is the effort to adopt a constitutional amendment establishing 
that a “healthy environment” is a fundamental constitutional 
right and “an essential component to the health, safety and wel-
fare of natural persons [of Colorado].” Initiative 63 § 1 (pro-
posed Colo. Const. art. II, § 32(1)). Initiative 63 declares that a 
healthy environment is the “safe and sustainable conditions for 
human life, including healthy air, water, land, and ecological 
systems.” Id. (proposed Colo. Const. art. II, § 32(2)(a)). It fur-
ther declares that “natural persons of Colorado, including fu-
ture generations, have an inherent, indefeasible, and inalienable 
right to a healthy environment,” and the protection of this right 
is a “fundamental right.” Id. (proposed Colo. Const. art. II, 
§ 32(3)). It goes on to require that “[s]tate and local govern-
ments and their agencies shall assign the highest priority to the 
protection of a healthy environment.” Id. (proposed Colo. 
Const. art. II, § 32(4)). Local governments are empowered to 
enact laws, regulations, ordinances and charter provisions to 
protect a healthy environment. In the event of a conflict be-
tween state law and a local law adopted pursuant to the pro-
posed constitutional amendment, the law that is most protective 
of the healthy environment would be controlling. Id. (proposed 
Colo. Const. art. II, § 32(5)). 

 Initiative 63 grants any aggrieved natural person or gov-
ernmental entity the right to enforce the constitutional right to a 
healthy environment for any failure to abide by or enforce the 
right. Id. (proposed Colo. Const. art. II, § 32(6)). In any such 
action, punitive damages may be awarded for reckless disre-
gard that results in a violation of this right and the prevailing 
aggrieved party is entitled to and must be awarded reasonable 
attorney fees and costs. Id. The initiative applies to all govern-
mental entities and supersedes any conflicting provision of the 
Colorado Constitution governing home rule cities and towns 
(article XX) and home rule counties (article XIV, section 16). 
Id. (proposed Colo. Const. art. II, § 32(7)). 

 The Colorado Supreme Court upheld the title setting for 
Initiative 63 on May 16, 2016. See In re Title, Ballot Title & 
Submission Clause for 2015-2016 #63, 2016 CO 34, 370 P.3d 
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628. If the proponents of Initiative 63 are able to collect suffi-
cient signatures, it will appear on the November 2016 ballot. 
The proponents may have failed to carefully consider the full 
consequences of what they propose. For example, under this 
initiative promotion of a healthy environment appears to take 
precedence over such things as public safety and welfare, po-
lice and fire protection, public infrastructure maintenance and 
improvements, education, and the need for uniformly applica-
ble laws, among others. It may also supersede the prior appro-
priation system to the extent that that system conflicts with a 
healthy environment. In your reporter’s opinion, this initiative 
illustrates the dangers of government by plebiscite: it gives 
voters who think that the government is unfair or dysfunctional 
the opportunity to ensure that it becomes and remains unfair 
and dysfunctional. 
 
LEGISLATIVE DEVELOPMENTS 

House Bill 16-1005: General Assembly Approves Collection 
of Rooftop Precipitation (Rain Barrels) 

 The 2016 Colorado General Assembly adopted House Bill 
16-1005 (HB 16-1005), 2016 Colo. Legis. Serv. ch. 161 (add-
ing Colo. Rev. Stat. §§ 25-1.5-210, 37-96.5-101 to -105; 
amending Colo. Rev. Stat. § 38-33.3-106.5), permitting the use 
of rain barrels to collect precipitation. Residences may have no 
more than two sealable rain barrels with a combined storage 
capacity of 110 gallons and may only collect precipitation from 
“the rooftop of a building that is used primarily as a single-
family residence or a multi-family residence with four or fewer 
units.” HB 16-1005 § 1 (adding Colo. Rev. Stat. § 37-96.5-
103). The collected water must be used solely for outdoor pur-
poses on the property where the precipitation is collected and 
must not be used for drinking water. Id. 

HB 16-1005 states that it is not “intended to infringe upon 
or impair the doctrine of prior appropriation” and declares that 
“the use of a rain barrel does not constitute a water right.” Id. 
(adding Colo. Rev. Stat. § 37-96.5-101). Thus, use of rain bar-
rels cannot result in an enforceable priority that is senior to any 
vested water right. The State Engineer may curtail rain barrel 
usage pursuant to Colo. Rev. Stat. § 37-92-502(2)(a), which 
provides for the in-priority administration of water rights in 
Colorado. HB 16-1005 § 1 (adding Colo. Rev. Stat. § 37-96.5-
103). 

HB 16-1005 directs the State Engineer, to the extent prac-
tical within existing resources, to provide information on the 
permitted use of rain barrels, id. (adding Colo. Rev. Stat. § 37-
96.5-104), and to report to the General Assembly in both 2019 
and 2022 whether the use of rain barrels has caused any dis-
cernible injury to downstream water rights, id. (adding Colo. 
Rev. Stat. § 37-96.5-105). Similarly, to the extent practical and 
within existing resources, the Colorado Department of Public 
Health and Environment is directed to develop best practices 
for the use of rain barrels, including disease and pest vector 
control, and to the extent these best management practices are 
adopted, to provide them to the public and to the State Engi-
neer. Id. § 2 (adding Colo. Rev. Stat. § 25-1.5-210). HB 16-
1005 also prohibits restrictive covenants and similar control 
measures from prohibiting the use of rain barrels. Id. § 3 
(amending Colo. Rev. Stat. § 38-33.3-106.5). 

Colorado is an arid state in which demand for water rou-
tinely exceeds supply. Because each of Colorado’s interstate 

streams is subject to an interstate compact or an equitable ap-
portionment decree, the amount of water that may be consumed 
in Colorado cannot be increased except in the rare wet years 
when supply exceeds demand and all interstate obligations can 
be satisfied. Nevertheless, HB 16-1005 authorizes a new use of 
water that is effectively outside of the prior appropriation sys-
tem, but derived from the same source of supply allocated un-
der the prior appropriation system. How widely rain barrels 
will be used and the extent of the impact their use will have on 
existing water rights on Colorado’s over-appropriated stream 
systems are unknown. In your reporter’s opinion, however, one 
thing is clear: no matter how thinly one slices the bologna, the 
more it is sliced, the less that remains. 

House Bill 16-1109: Efforts to Limit the Ability of Federal 
Agencies to Impose Conditions on Water Rights Owners in 
Exchange for Permission to Use Federal Land 

 Many ski areas in Colorado have invested heavily in water 
rights to be used for snow making and other on-mountain uses. 
In addition, most ski resorts are located wholly or in part on 
federal lands, so much of the water use occurs on federal lands. 
The permits for the use of federal land require periodic renew-
al, and the U.S. Forest Service (Forest Service) has made ef-
forts to require ski area operators to agree to transfer to the 
federal government their water rights used on the federal lands 
if and when the land use permit expires. This type of permit 
condition has not been met with great enthusiasm by the ski 
industry. The Colorado Water Rights Protection Act, House 
Bill 16-1109 (HB 16-1109), 2016 Colo. Legis. Serv. ch. 125 
(adding Colo. Rev. Stat. § 37-92-310), is an effort to push back 
against the federal agencies. 

HB 16-1109 begins with a legislative declaration that gen-
erally describes the attributes of a water right under Colorado 
law. It goes on to recognize the “purposeful and continued def-
erence to state water law” by the U.S. Congress, and the con-
gressional waiver of sovereign immunity of the United States 
for lawsuits in state courts regarding the adjudication or admin-
istration of water rights. Id. § 1 (adding Colo. Rev. Stat. § 37-
92-310(2)(b)). The bill then determines and declares that the 
Forest Service and the Bureau of Land Management (BLM) are 
“subject to the jurisdiction of Colorado water courts for their 
water right claims in Colorado” and that nothing in the bill pre-
cludes them from participation in water court proceedings, in-
cluding the right to seek imposition of terms and conditions to 
protect their water rights. Id. (adding Colo. Rev. Stat. § 37-92-
310(2)(c)). 

The substantive provisions of the bill consist of limitations 
on the authority of the State Engineer and the Division Engi-
neer to enforce or administer efforts by the Forest Service or 
the BLM that require the full or partial transfer of title to water 
rights to those entities; restrict the use or alienability of water 
rights as a condition of a right-of-way, special use permit, or 
other authorization for the use of federal lands; or require a 
third-party supplier of water to the Forest Service or the BLM 
special use permittee to supply the water for a set period of 
time or in a set amount. Id. (adding Colo. Rev. Stat. § 37-92-
310(3)(a)). The administrative authority of the State Engineer 
and Division Engineer, however, is generally limited to the 
enforcement of the priority system and court decrees and does 
not extend to matters of title to water rights or enforcement of 
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contracts between parties. Thus, these substantive provisions 
will likely have limited applicability in most circumstances. 

Nothing in the bill affects the State Engineer’s or the Divi-
sion Engineer’s authority to administer water rights in accord-
ance with court decrees, id. (adding Colo. Rev. Stat. § 37-92-
310(3)(b)), and nothing in the bill affects “any legal authority 
of the federal government to impose bypass flow requirements 
in connection with a special use permit or other authorization,” 
id. (adding Colo. Rev. Stat. § 37-92-310(4)). Finally, the bill 
“does not grant, expand, contract, or limit the legal authority of 
any state or local government related to permitting or regulato-
ry actions in connection with land use or other permitting ap-
provals or authorizations.” Id. (adding Colo. Rev. Stat. § 37-92-
310(5)). 

House Bill 16-1228: Alternative Transfer Mechanisms for 
Water Rights that Protect the Agricultural Use for Which 
the Water Right Was Decreed 

 House Bill 16-1228 (HB 16-1228), 2016 Colo. Legis. 
Serv. ch. 175 (adding Colo. Rev. Stat. §§ 37-60-133, -80-123; 
amending Colo. Rev. Stat. §§ 37-92-305, -308), is an effort to 
provide the owners of agricultural water rights additional flexi-
bility to lease a portion of the historical consumptive use of the 
water right for new uses, while retaining at least half of the 
water right for agricultural use and preserving the land on 
which the water right has been historically used. The legislation 
is long and complex and contains a rather convoluted process 
to achieve this goal. It requires the Colorado Water Conserva-
tion Board (CWCB) to first develop criteria for the program, id. 
§ 1 (adding Colo. Rev. Stat. § 37-60-133), and requires the 
State Engineer to first adopt rules and regulations to facilitate 
the implementation of the law, id. § 2 (adding Colo. Rev. Stat. 
§ 37-80-123). It defines an “agricultural protection water right” 
as a water right decreed to allow the lease, loan, or trade of up 
to 50% of the water right’s historical consumptive use. Id. § 3 
(amending Colo. Rev. Stat. § 37-92-305). It requires an irriga-
tion water right to first go through a change of use proceeding 
in the water court to quantify the historical diversions, histori-
cal consumptive use, and return flows of the water right, and to 
impose terms and conditions to permit a portion of the histori-
cal consumptive use to be delivered to other uses, without inju-
ry. Id. Any such decree is subject to retained jurisdiction for 
such a period as the water court deems necessary to preclude 
injury to the vested water rights of others. Id. 

Once an irrigation water right is so changed, then the own-
er may apply for approval of a substitute water supply plan to 
allow use of a portion of the water right for nonagricultural use 
at an existing decreed diversion point of another water right. Id. 
§ 4 (amending Colo. Rev. Stat. § 37-92-308). The substitute 
water supply plan may be renewed annually for three years on 
the same terms and conditions as it was initially approved. Id. 
The legislation applies only to Water Division No. 1 (the South 
Platte, Republican, and Laramie River Basins) and Water Divi-
sion No. 2 (the Arkansas River Basin). Id. 

Given the complexity of the statute, the unknown nature of 
the criteria to be developed by the CWCB, and the rules to be 
promulgated by the State Engineer, one has to wonder whether 
the legislation will be effective in accomplishing its goals or 
simply become a relief act for water lawyers and water engi-
neers. 

House Bill 16-1256: Study of Additional Water Storage 
Opportunities in the South Platte River Basin 

 House Bill 16-1256 amends Colo. Rev. Stat. § 37-60-115 
by adding a new subsection 11. That subsection directs the 
CWCB to determine whether to approve or deny the commis-
sion of a water storage study. If a study is authorized, then the 
CWCB, in collaboration with the State Engineer, must conduct 
a comprehensive study of the opportunity for more surface and 
aquifer water storage in the South Platte River Basin. The pur-
pose of the study is to determine whether it is possible for Col-
orado to increase water storage in the South Platte River Basin 
consistent with its obligations under the South Platte River 
Compact, and if so, to recommend the manner of doing so. The 
study is to be completed no later than October 31, 2017, and 
the results of the report are to be provided to the General As-
sembly by the end of 2017. 
 

GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

 
 
ILLINOIS COURT ADDRESSES CHALLENGE TO EFFLUENT 

LIMITATIONS FOR PHOSPHORUS 

 In February 2016, the Illinois Appellate Court reversed and 
remanded a finding by the Illinois Pollution Control Board 
(Board) that granted summary judgment to the Illinois Envi-
ronmental Protection Agency (IEPA). See Prairie Rivers Net-
work v. Ill. Pollution Control Bd., 2016 IL App (1st) 150971, 
2016 WL 770293. The Board had granted summary judgment 
in favor of the IEPA and upheld National Pollutant Discharge 
Elimination System (NPDES) permits granted by the IEPA; 
however, the appellate court found a genuine issue of material 
fact on whether the IEPA had properly granted the permits at 
issue. 

 In 2006 the Metropolitan Water Reclamation District (Dis-
trict) applied for a reissuance of then current NPDES permits 
for its three largest water reclamation plants. Id. ¶ 5. In 2009 
the IEPA issued draft permits for the three plants, but the per-
mits did not include numeric limits on the amount of phospho-
rus discharged. Id. ¶ 9. The District eventually proposed an 
implementation plan for a phosphorous effluent limit of 1.0 
mg/L at each plant; however, the District did not provide any 
data explaining why it did not choose a more stringent limita-
tion. Id. ¶ 15. In 2013 the IEPA issued final permits for each 
plant, all of which imposed a 1.0 mg/L effluent limit in accord-
ance with the District’s proposal, but also included a “special 
condition” mandating that the effluent could not “cause or con-
tribute to water quality violations.” Id. ¶ 18. 

 The petitioners argued that the IEPA improperly granted 
the permits because it failed to ensure that discharges of phos-
phorous did not violate state water quality standards. Id. ¶ 1. 
The Board is responsible for establishing water quality stand-
ards, and although it had not set a numeric value for phospho-
rous effluent limits, it had “developed narrative statements 
calling for waters to be free from unnatural plant or algal 
growth.” Id. ¶ 31. The petitioners provided evidence to the 
court showing that the IEPA’s phosphorous effluent limit was 
nearly 10 times higher than other states’ limits and the federal 
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standards. Id. ¶¶ 32–33. This raised a genuine issue of material 
fact as to whether the Illinois limit allowed for a level of phos-
phorous that could potentially violate the Illinois water quality 
standards “by causing unnatural plant or algal growth.” Id. 
¶ 33. 

 The only evidence provided by the respondents to rebut the 
petitioners’ evidence was statements from IEPA biologists 
claiming they had not previously observed the presence of any 
unnatural plant or algal growth in the waters downstream from 
the plants. Id. ¶ 36. The court did not find the respondents’ ar-
gument persuasive because the regulations for establishing 
conditions for NPDES permits required that “the permit pre-
vents discharges of pollutants having the ‘reasonable potential’ 
of violating Illinois water quality standards contained in the 
narrative statements.” Id. ¶ 38. The respondents failed to pro-
vide evidence that showed that its current effluent limitation for 
phosphorous did not have a reasonable potential to cause un-
natural plant or algae growth in the future. Based upon evi-
dence provided by the petitioners, the court reversed and 
remanded the summary judgment ruling to the Board for fur-
ther proceedings, as it found a genuine issue of material fact as 
to whether the current effluent limits were stringent enough to 
prevent unnatural plant or algae growth in the future. Id. ¶ 42. 
 

IDAHO 
(David I. Stanish, Reporter) 

 
 
SPLIT IDAHO SUPREME COURT UPHOLDS THE STATE’S 

AUTHORITY TO ISSUE TRIM LINE CURTAILMENT ORDER 

 In a 3-2 decision, the Idaho Supreme Court upheld the 
Idaho Department of Water Resources (IDWR) Director’s de-
cision not to curtail junior ground water pumping on 322,000 
acres because it would result in only 1.5 cubic feet per second 
(cfs) of additional water reaching the senior water right hold-
er’s spring. See In re Distribution of Water to Water Right Nos. 
36-02551 & 36-07694, 369 P.3d 897 (Idaho 2016). 

 Rangen, Inc. (Rangen) owns and operates a fish research 
and propagation facility in the Thousand Springs area near 
Hagerman, Idaho. Id. at 900. Rangen holds certain water rights 
for the facility that were decreed through the Snake River Basin 
Adjudication (SRBA). The decreed source for the relevant wa-
ter rights is the Martin-Curren Tunnel, “a large, excavated con-
duit constructed high on the [Snake River] canyon rim that 
extends 300 feet into the canyon wall.” Id. Water running 
through the tunnel is fed by the Eastern Snake Plain Aquifer 
(ESPA). On December 13, 2011, Rangen filed a petition for a 
delivery call, alleging that junior priority ground water 
pumpers in the ESPA were materially injuring its water rights, 
and requested that the pumping be curtailed. Id. at 899–900. 

 The IDWR Director ruled on summary judgment that the 
source of Rangen’s water rights, the Martin-Curren Tunnel, 
was a surface water source and not a ground water source, and 
therefore, the rights were not subject to the 1951 Idaho Ground 
Water Act, Idaho Code Ann. §§ 42-226 to -239. See 369 P.3d 
at 901–02. Further, following an evidentiary hearing, “[t]he 
Director concluded that several factors contributed to the de-
cline in water flow to the Rangen facility, including ground 

water pumping in the ESPA, and that ground water pumping in 
the ESPA was materially injuring Rangen’s senior water 
rights.” Id. at 902. In making its decision, the Director relied on 
the Enhanced Snake Plain Aquifer Model (ESPAM), a regional 
ground water model simulating the effects of ground water 
pumping from the ESPA on the Snake River and tributary 
springs. Id. The Director ordered curtailment of junior ground 
water pumping rights in a 157,000-acre area west of the Great 
Rift, a volcanic rift zone within the ESPA. Id. The Director 
decided not to curtail ground water pumping on 322,000 acres 
east of the Great Rift (that is, used the Great Rift as a “trim 
line”) because ESPAM results indicated that curtailing those 
acres would result in only 1.5 cfs of additional water reaching 
Rangen’s spring and because uncertainty in ESPAM was high-
er east of the Great Rift. Id. at 902–03. 

 The district court affirmed the Director’s order in substan-
tial part, but vacated the Director’s application of the Great Rift 
trim line, reasoning it conflicted with Idaho’s “first in time, 
first in right” principles. Id. at 903. Instead, the district court 
found the curtailment order should apply over the entire area of 
common ground water. Here, in this opinion, the Idaho Su-
preme Court addressed two appeals relating to the Director’s 
application of the Great Rift trim line. Id. 

 The first question the supreme court addressed was wheth-
er the Martin-Curren Tunnel was a surface water or ground 
water source. The court noted that, except for certain excep-
tions, “[t]he decree entered in a general adjudication shall be 
conclusive as to the nature and extent of all water rights in the 
adjudicated water system.” Id. at 905 (alteration in original) 
(quoting Idaho Code Ann. § 42-1420(1)). The court found 
Rangen’s SRBA partial water decrees followed the naming 
conventions in Adjudication Rule 60 for surface waters (i.e., 
the water rights identified the water source as the Martin-
Curren Tunnel and the tributary as Billingsley Creek). Id. at 
904–05. The court concluded that, because the partial decrees 
indicated the rights were surface water rights and because the 
source element of the water right decrees dealt directly with the 
nature of the rights, the finding that the Martin-Curren Tunnel 
was a surface water and not a ground water source was conclu-
sive in Rangen’s delivery call. Id. at 905. 

 Next, the supreme court determined the district court erred 
in vacating the Director’s application of the Great Rift trim 
line. The court ruled the Director had discretion to implement 
the trim line based on the principle of beneficial use. Id. at 910. 
The court stated that “it is necessary that the Director have 
some discretion to determine in a delivery call proceeding 
whether there is a point where curtailment is unjustified be-
cause vast amounts of land would be curtailed to produce a 
very small amount of water to the caller.” Id. While the prior 
appropriation doctrine sanctifies priority of right, it is subject to 
limitations imposed by beneficial use. Id. The court noted that 
“the trim line here does not reduce the decreed quantities of 
Rangen’s water rights. Rangen remains entitled to the full 
measure of its rights, subject to availability of water and bene-
ficial use limitations.” Id. The court went on to find “the Direc-
tor had substantial evidence to support his decision to 
implement the trim line at the Great Rift” and that the location 
did not result in a waste of water. Id. at 913. Finally, the court 
determined the Director did not fail to properly account for 
model error in ESPAM. Id. at 914. 
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MINNESOTA 
(Matthew B. Seltzer, Reporter) 

 
 
MINNESOTA LEGISLATURE FINE-TUNES 2015 RIPARIAN 

BUFFER LAW; AGENCIES PREPARE TO IMPLEMENT 

 The Minnesota legislature recently adopted amendments to 
its 2015 riparian buffer law. See Senate File 2503, 89th Leg., 
Reg. Sess., 2016 Minn. Sess. Law Serv. ch. 85; see also Vol. 
XLVIII, No. 3 (2015) of this Newsletter. The 2016 amend-
ments make it clear that the requirement for landowners to pro-
vide a buffer of perennial vegetation in riparian areas is limited 
to public waters on the state’s public waters inventory, and to 
public drainage ditches. Public agencies, including the Minne-
sota Board of Water and Soil Resources (BWSR) and the Min-
nesota Department of Natural Resources (MDNR), are working 
to implement the buffer requirement that goes into effect in 
2017 for public waters and 2018 for public drainage systems. 

 The purposes of the 2015 buffer law include the prevention 
of runoff pollution, the stabilization of shores and banks, and 
the protection of riparian wildlife corridors. See Minn. Stat. 
§ 103F.48, subd. 2. The basic requirement under the 2015 law 
is for landowners to provide a 50-foot average (30-foot mini-
mum) width buffer on public waters and a 16.5-foot minimum 
width buffer on public drainage ditches. Id. § 103F.48, subd. 3. 
Landowners whose land is in cultivation farming may imple-
ment approved alternative riparian water quality practices, such 
as approved retention ponds. Id. There are exemptions from the 
vegetative buffer requirement for water access areas, roads, and 
other specified uses. Id. § 103F.48, subd. 5. 

 Local soil and water conservation districts (SWCD) will 
have a role in helping landowners comply with the buffer law. 
SWCDs will be required to notify county or watershed district 
enforcement authorities if a landowner is not in compliance 
with the buffer requirement. Id. § 103F.48, subd. 7. A civil 
penalty of $500 may be imposed for noncompliance. Id. 
§ 103B.101, subd. 12a. If the county or watershed district does 
not adopt procedures for enforcement of the buffer require-
ment, BWSR must enforce the law. Id. 

 Minnesota shoreland protection and public drainage laws 
included buffer requirements prior to the 2015 legislation. The 
pre-2015 laws, however, left large gaps in riparian protection. 
The 2015 legislation was designed to be more restrictive and 
result in more complete compliance statewide. One very signif-
icant change ushered in by the 2015 law was the requirement 
that all landowners with land abutting public drainage ditches 
must provide the 16.5-foot buffer. Prior to 2015, installation of 
the 16.5-foot buffer along existing public drainage ditches was 
only required in circumstances where the drainage authority re-
determined the benefits of the public drainage system. This left 
most existing public drainage ditches without buffers. 

 The 2016 amendments, signed into law on April 25, 2016, 
include a number of clarifications to limit the reach of the buff-
er law. The public waters inventory conducted by the MDNR 
in the 1970s does not necessarily include all waters that would 
qualify as “public waters” under the statutory definition of this 
term. The 2016 amendments to the buffer law make it clear that 
the buffer requirement only applies to public waters on the pub-

lic waters inventory and, therefore, does not apply to other wa-
ters that would qualify as public waters but were not invento-
ried. See 2016 Minn. Laws ch. 85, § 4 (amending Minn. Stat. 
§ 103F.48, subd. 1(i)). 

 Perhaps the biggest area of controversy addressed in the 
2016 amendments is whether the buffer requirement applies to 
private drainage ditches as well as ditches that are included 
within public drainage systems. There was language in the 
2015 legislation that could be construed to require buffers on 
private ditches within the benefited area of public drainage 
systems. See Minn. Stat. § 103F.48, subd. 3(a)(2). The 2016 
amendments clarify that the buffer requirement only applies to 
the public ditch itself. See 2016 Minn. Laws ch. 85, § 5 
(amending Minn. Stat. § 103F.48, subd. 3(a)(2)). 

 Other matters addressed in the 2016 amendments include 
procedures for administrative penalty orders, the provision of 
compensation by drainage authorities for buffer strips previous-
ly installed by the landowner under the requirements of the 
buffer law, county and watershed district jurisdiction over en-
forcement of the buffer law, and other matters. 

 State and local agencies are in the process of completing a 
series of tasks in preparation for implementation of the buffer 
requirement by November 1, 2017, for public waters and No-
vember 1, 2018, for public drainage systems. See Minn. Stat. 
§ 103F.48, subd. 3(e). The MDNR is mapping the public wa-
ters and public ditches subject to the buffer requirement. The 
MDNR has produced preliminary maps and is expected to ap-
prove final maps in summer 2016. Counties and watershed 
districts have until March 31, 2017, to inform BWSR regarding 
their jurisdiction for enforcement of the buffer law. See 2016 
Minn. Laws ch. 85, § 7 (amending Minn. Stat. § 103F.48, subd. 
7). BWSR must adopt and publish a plan for the issuance of 
administrative penalty orders by local governments and BWSR 
by July 1, 2017. Id. § 2 (amending Minn. Stat. § 103B.101, 
subd. 12a). 

 For additional information on the buffer law and its im-
plementation, see the BWSR webpage at http://bwsr.state.mn.
us/buffers/. 
 

NEBRASKA 
(Anthony Schutz and Sandra B. Zellmer, Reporters) 

 
 
TAKINGS LITIGATION ON THE REPUBLICAN 

 In Vol. XLVIII, No. 2 (2015) of this Newsletter, we re-
ported on Hill v. Nebraska Department of Natural Resources 
(Hill I), No. CI14-68 (Neb. Dist. Ct. Mar. 24, 2015). There, a 
Nebraska district court concluded that a takings claim by a 
group of farmers in the Republican River basin could not with-
stand the State’s motion to dismiss. The irrigation district ser-
vicing the farmers was prohibited by the Nebraska Department 
of Natural Resources (DNR) from diverting water from the 
river in 2013, and the reason it was prohibited from diverting 
water was to comply with the Republican River Compact. The 
court’s denial relied heavily on the notion that the State could 
not have taken water to which the plaintiffs were not entitled 
under the compact. 
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 While the court granted the State’s motion to dismiss, it 
also granted the plaintiffs leave to amend. An amended com-
plaint was filed and the State again filed a motion to dismiss. In 
September 2015, the court denied the State’s motion, conclud-
ing that there was one plausible takings claim alleged in the 
complaint: that the State had over-administered water rights in 
the basin, effectively shutting down the plaintiffs in the name 
of compact compliance when no such action was required. See 
Hill v. Neb. Dep’t of Natural Res. (Hill II), No. CI14-68 (Neb. 
Dist. Ct. Sept. 28, 2015). 

 After denying the State’s motion, other surface-water irri-
gation users filed suits making the same claim. The State filed a 
motion to reconsider in the original Hill case and filed a motion 
to dismiss in one of the other pending matters. In May 2016, 
the court disposed of both cases by granting the State’s motions 
to reconsider and to dismiss the matters. See Hill v. Neb. Dep’t 
of Natural Res. (Hill III), Nos. CI14-68 & CI15-80 (Neb. Dist. 
Ct. May 19, 2016). 

 The court’s lengthy opinion covers more ground than we 
can report here, but it offers a few pieces of legal reasoning that 
have not been covered in our prior reports. The relevance of 
Hinderlider v. La Plata River & Cherry Creek Ditch Co., 304 
U.S. 92 (1938) (a state cannot take water that has been allocat-
ed to another state under a compact) remains in the latest Hill 
ruling. And the status of appropriations as property rights under 
Nebraska law experiences little change. This time, however, 
the court grappled with the nature of those property rights and 
when they come into existence. 

 To the court in Hill III, its prior decision in September 
2015 denying the State’s motion to dismiss was in error. The 
court has now thoroughly reviewed Nebraska case law and 
concluded that both the nature of the property right the plain-
tiffs hold and the way in which the compact is administered 
defeat the plaintiffs’ claims. As to the nature of the right, the 
court provided the following summary: 

 The review of case law makes manifest a funda-
mental physical element of Nebraska water law, viz., 
the transient nature of the availability of water in the 
source of supply. The determination that water is 
available at a given time is the act which animates the 
property rights incident to surface water appropriation. 
The holder of a surface water appropriation has a 
state-granted right to use the available water in a 
stream. But the usufructuary nature of the right does 
not grant an immediate right to use of the water be-
cause there is no discrete, continuously existing cor-
pus or physical thing that can be possessed or used by 
the appropriator. The right to use the property rights 
incident to an appropriation only arises when there is 
water “subject to capture,” i.e., when water is declared 
to be available. 

Hill III, slip op. at 14–15. In essence, the court concluded that 
the interest protected by the takings clause does not exist until 
there is water that is available for diversion. 

 This set things up nicely for the court’s next conclusion, 
which was that the question of whether water is available is a 
question that lies squarely in the hands of the DNR in its ad-
ministration of the stream under the Republican River Com-
pact. The court spent considerable time discussing compact 

administration, the multi-year averaging that varies depending 
upon how much water has been available in the recent past, the 
difficulties inherent in administering a compact for which com-
pliance can only be judged after the fact, and so on. After all of 
this, the court concluded that: 

 DNR’s fulfillment of its duties under the Compact 
and the Nebraska statutes enacted to ensure Ne-
braska’s compliance with the Compact are within the 
reasonable exercise of the state’s police power and are 
within DNR’s jurisdiction over streamflow admin-
istration. At their essence, DNR’s forecasting and oth-
er efforts to determine how to manage the surface 
water are the determination of whether water is avail-
able in the stream and subject to capture. 

Id. at 24. Such a determination is “an inherent element of water 
rights held by the appropriators.” Id. Indeed, to the court, the 
property right protected by the takings jurisprudence “does not 
exist until the declaration is made that water is available for 
appropriation.” Id. at 25. 

 The court concluded by noting that the plaintiffs’ remedy 
for the claim they asserted would lie not in takings law, but 
rather in administrative law. That is, the plaintiffs should have 
challenged the closing notices and the DNR’s reasoning under-
lying those notices. It was in that forum that they could chal-
lenge the question of water availability. Id. The statutory time 
frame in which to challenge that decision, however, has long 
since passed. 

 We have few observations about the case. We see the case 
as one of three persuasive ways of concluding no taking oc-
curred in the Republican River basin in the years in question. 
The first would be to conclude that there was no property inter-
est at stake. The second would be to conclude that the regulato-
ry action was one of the background principles that inhered in 
the property right and, thus, cannot be the basis for a takings 
claim. And, finally, one could engage the entire Penn Central 
analysis and conclude that the ad hoc balancing test tips in fa-
vor of the State. See Penn Cent. Transp. Co. v. City of New 
York, 438 U.S. 104 (1978). 

 The question of whether water rights are property has been 
previously discussed at length by one of your reporters. See 
Sandi Zellmer & Jessica Harder, “Unbundling Property in Wa-
ter,” 59 Ala. L. Rev. 679 (2007). As the court in Hill III con-
cluded, the Nebraska Supreme Court has indicated that 
appropriations are property rights for certain purposes in cer-
tain contexts too often to conclude that they are not (depending 
on the context). So, given the district court’s status as a trial 
court, it could not easily conclude that no cognizable property 
interest was at stake. 

 But the parameters of such interests are not fleshed out in 
Nebraska case law. For example, there is no answer to be found 
in the cases as to the question of when such property rights 
arise (with the act of granting the appropriation, with the act of 
actually diverting water, etc.). So, too, there are no answers to 
the question of what sorts of conditions inhere in the right to 
use water. With real estate, for example, there are nuisance 
limits on one’s use of the property. What similar limits arise 
with the use of water? 

 This seems to be where this court’s opinion rests. At times, 
the court states that no property right existed because there was 
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no water available to divert. But at other times, the court states 
that the determination of available water was a limit that in-
hered in the appropriation itself. In either event, however, the 
court clearly found that the right in question carried with it the 
need for administration and, thus, the determination that water 
was available for appropriation. One could coherently frame 
that as either a condition precedent to the existence of a proper-
ty interest, or as a condition inhering in the property interest. 

 The only wrinkle is that conditions inhering within proper-
ty interests that defeat takings claims have received judicial 
attention in the total-economic-takings realm of “background 
principles” under Lucas v. South Carolina Coastal Council, 
505 U.S. 1003 (1992). They have not been clearly identified as 
a means of defeating a takings claim in other contexts. And it is 
unlikely that the situation in Hill would fit the total-takings 
mold. As such, it could be that Penn Central is the appropriate 
vehicle for considering the impact of the need for administra-
tion and its complexity on the question of whether the right has 
been taken from the plaintiffs. This is not to say that such a 
claim would win or lose under Penn Central. Rather, the point 
is simply one of uncertainty and complexity. By keeping the 
analysis at the level the court did, it avoided having to grapple 
with the complicated and fact-intensive balancing test of Penn 
Central that would have resulted in prolonged litigation. Time 
will tell if the effort was successful. 
 

TEXAS 
(Emily Willms Rogers, Reporter, and 

Holly Heinrich, Guest Reporter) 
 

 
TEXAS GROUNDWATER DISTRICT’S ATTEMPT TO STOP 

LANDFILL BEFORE TCEQ PERMIT GRANTED FOUND NOT TO 

BE RIPE 

 In April 2016, the Texas Court of Appeals held that a 
groundwater conservation district could not bring suit against a 
solid waste disposal company for applying for a landfill permit 
that would, if granted, violate the district’s rules. See Tex. 
Comm’n on Envtl. Quality v. Guadalupe Cnty. Groundwater 
Conservation Dist., No. 04-15-00433-CV, 2016 WL 1371775 
(Tex. App.—San Antonio Apr. 6, 2016, reh’g denied). 

 In Texas, groundwater conservation districts were created 
to allow local authorities to manage groundwater use and guard 
against “waste” (defined to include pollution, as well as other 
forms of waste) of state groundwater resources. See Tex. Water 
Code Ann. §§ 36.001(8)(D), .0015. The Texas legislature has 
made clear that groundwater conservation districts “are the 
state’s preferred method of groundwater management . . . .” Id. 
§ 36.0015. The legislature has accordingly granted the districts 
the authority to make rules and joint regional plans, issue per-
mits, and conduct inspections in order to carry out their respon-
sibilities. Id. §§ 36.101, .1071, .113, .123. 

 In April 2014, the Guadalupe County Groundwater Con-
servation District (District), located northwest of San Antonio, 
brought suit against Post Oak Clean Green, Inc. (Post Oak), a 
waste disposal company that had applied for a municipal solid 
waste landfill permit from the Texas Commission on Environ-
mental Quality (TCEQ). Guadalupe Cnty., 2016 WL 1371775, 

at *1. The District alleged that Post Oak had violated two of its 
rules: First, the company was required to notify the District of 
its application for a waste disposal permit within 10 days of 
submitting the application, and had failed to do so. Id. Second, 
the District prohibits waste disposal in aquifer outcrop areas, 
and the company had sought permitting for a landfill that 
would be located over the outcrop of the upper Wilcox Aquifer. 
Id. That aquifer is part of the major Carrizo-Wilcox Aquifer 
system, which supplies water to 60 Texas counties and stretch-
es from the Rio Grande River on the Texas-Mexico border into 
parts of Arkansas and Louisiana. See Gregg Eckhardt, “Carri-
zo-Wilcox Aquifer,” The Edwards Aquifer Website, http://
www.edwardsaquifer.net/carrizo.html. 

 The District initially sought a declaratory judgment that 
District rules prohibited a landfill at the proposed site, and also 
sought a judgment and penalties against Post Oak for violating 
the District’s notification and landfill siting rules. Guadalupe 
Cnty., 2016 WL 1371775, at *1. The District dropped the latter 
claims after the TCEQ intervened in the lawsuit, contending 
that the relief requested by the District was preempted by the 
Texas Solid Waste Disposal Act, Tex. Health & Safety Code 
Ann. §§ 361.001–.992, and would interfere with the TCEQ’s 
ability to carry out its duties and responsibilities under the Act, 
including the responsibility to determine whether a proposed 
landfill location was proper. Guadalupe Cnty., 2016 WL 
1371775, at *2. 

 The court of appeals dismissed the claim for lack of juris-
diction, finding that the District’s claim was not ripe because 
the TCEQ had not yet decided whether to issue the requested 
permit. Id. at *4. The court refused to issue what would be tan-
tamount to an “advisory opinion” that could impact the parties’ 
rights in a pending governmental proceeding. Id. The court 
found that a declaratory judgment could only be issued to re-
solve a justiciable controversy regarding the rights and status of 
the parties. Id. There was no justiciable controversy, as there 
was no genuine conflict and the District had suffered no con-
crete injury. Id. According to the court, the dispute was merely 
theoretical, and the emergence of an actual dispute was contin-
gent on whether the TCEQ chose to grant a landfill permit in 
the aquifer outcrop area. Id. The court denied the District’s 
motion for rehearing, so the District can now appeal the case to 
the Texas Supreme Court, but as of the date of this report no 
petition has been filed. 

 The court did not address whether the District’s rules un-
lawfully interfered with the TCEQ’s jurisdiction over state 
permitting decisions related to municipal solid waste landfills. 
Thus, a Texas court has yet to decide whether the rules of a 
groundwater conservation district are invalid if they interfere 
with the use of a permit granted by the TCEQ. 
 

UTAH 
(Jonathan R. Schutz, Reporter) 

 
 
UTAH COURT OF APPEALS ESTABLISHES REQUIREMENTS 

FOR STANDING TO CHALLENGE STATE ENGINEER DECISIONS 

 In Utah Alunite Corp. v. Jones, 2016 UT App 11, 366 P.3d 
901, the Utah Court of Appeals held that Utah Alunite Corpo-
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ration (Alunite) and the Utah School and Institutional Trust 
Lands Administration (SITLA) did not have standing to chal-
lenge the State Engineer’s approval of a water right application 
because Alunite did not become a party to the administrative 
proceeding. 

 In 2006 Central Iron County Water Conservancy District 
(District) filed an application to appropriate water in Utah’s 
remote Wah Wah Valley. The State Engineer published the 
application and approximately 300 parties protested. Neither 
SITLA nor Alunite protested. Id. ¶ 2. In 2012, SITLA and Alu-
nite, which leased land from SITLA, filed a water right applica-
tion competing with the District’s earlier application. Id. ¶ 3. In 
2014, the State Engineer approved both applications, but 
SITLA’s application was approved subject to the District’s 
senior right. Id. ¶ 4. SITLA and Alunite challenged both ap-
provals because they considered the State Engineer’s condition 
of lower priority on its application to effectively deny their 
application. Id. 

 Utah law allows a person aggrieved by an order of the 
State Engineer to seek judicial review. Id. ¶ 7 (citing Utah 
Code Ann. § 73-3-14(1)(a)). However, this section also states 
that the party must seek judicial review in accordance with the 
Utah Administrative Procedures Act (UAPA), Utah Code Ann. 
§§ 63G-4-101 to -601. See Utah Alunite, 2016 UT App 11, ¶ 7. 
Reading section 73-3-14 and the UAPA together, the court 
determined that “there are two essential requirements for 
achieving standing to obtain judicial review of a decision made 
by the State Engineer.” Id. First, the person must be an ag-
grieved person, which is “an interested person with an ‘actual 
or potential injury’ resulting from the State Engineer’s deci-
sion.” Id. (quoting Washington Cnty. Water Conservancy Dist. 
v. Morgan, 2003 UT 58, ¶ 14, 82 P.3d 1125). Second, the per-
son must be a party. Id. (citing Utah Code Ann. § 63G-4-
401(1)). Therefore, although a person may be an aggrieved 
person because he or she is adversely impacted by the State 
Engineer’s decision, that person will not have standing to chal-
lenge the decision unless the person is also a party under the 
UAPA. Id. Conversely, the court noted that a person who is a 
party, but is not harmed by the State Engineer’s decision, will 
also lack standing. Id. ¶ 8. 

 Alunite and SITLA did not protest the District’s applica-
tion and did not seek to convert the informal State Engineer 
proceeding to a formal proceeding and seek intervention—two 
methods listed by the court for SITLA and Alunite to become 
parties. Id. ¶ 9. Therefore, while Alunite and SITLA met the 
first requirement of being aggrieved persons, they did not meet 
the second because they were not parties. Id. As a result, the 
court held that they lacked standing to challenge the State En-
gineer’s decision approving the District’s application. Id. Be-
cause Alunite and SITLA lacked standing to challenge the 
State Engineer’s decision, the trial and appellate courts dis-
missed the case. Id. ¶ 12. 

 The importance of this case is simple: a person who antici-
pates being harmed by an application before the State Engineer 
must become a party to the proceeding in order to have stand-
ing to seek judicial review of the State Engineer’s decision. 
Being harmed by the decision by itself is not enough to have 
standing to challenge it. 
 
 

WASHINGTON 
(Amy K. Kelley, Reporter) 

 
 
WASHINGTON COURT OF APPEALS ADDRESSES SENIOR 

ESTABLISHED MINIMUM FLOWS RELATIVE TO PERMIT-
EXEMPT DOMESTIC GROUNDWATER 

 The Washington Supreme Court has focused a great deal 
of attention on minimum flows in recent litigation, repetitively 
emphasizing that such flows generally should be treated the 
same as consumptive water rights within the prior appropria-
tion laws of the state. See, e.g., Vol. XLIX, No. 1 (2016) of this 
Newsletter (reporting on Foster v. Wash. State Dep’t of Ecolo-
gy, 362 P.3d 959 (Wash. 2015)); Vol. XLVII, No. 1 (2014) of 
this Newsletter (reporting on Swinomish Indian Tribal Cmty. v. 
Wash. State Dep’t of Ecology, 311 P.3d 6 (Wash. 2013)). This 
point has been made yet again by Division 1 of the Washington 
Court of Appeals in a fascinating land use case that instantly 
morphs into a water law case with wide-ranging implications. 
See Fox v. Skagit Cnty., No. 73315-0-I, 2016 WL 1438377 
(Wash. Ct. App. Apr. 11, 2016). 

 Wash. Rev. Code § 19.27.097(1) mandates that applicants 
for a building permit for structures requiring “potable” water in 
Washington “shall provide evidence of an adequate water sup-
ply” to the local government that would grant the permit. The 
evidence can be a water right permit, a letter from “an ap-
proved water purveyor,” or “another form sufficient to verify 
the existence of an adequate water supply.” Id. Permits cannot 
issue without such evidence; “counties must assure that . . . 
water is both factually and legally available.” Fox, 2016 WL 
1438377, at *2 (alteration omitted) (quoting Kittitas Cnty. v. E. 
Wash. Growth Mgmt. Hearings Bd., 256 P.3d 1193, 1210 
(Wash. 2011)). 

 Wash. Rev. Code § 90.44.050 provides an exception to the 
normal water permitting process for domestic wells for uses not 
exceeding 5,000 gallons a day. This case raises the issue 
whether a junior permit-exempt domestic groundwater well 
qualifies as “another form” of evidence of the “existence of an 
adequate water supply” when it is not shown that water would 
be consistently available after satisfying established senior 
minimum flows. Fox, 2016 WL 1438377, at *3 (quoting Wash. 
Rev. Code § 19.27.097(1)). Both the trial court and the court of 
appeals upheld the County’s determination that the answer 
was no. 

 Richard and Marnie Fox applied for a building permit in 
2014, but were denied by Skagit County because they could not 
demonstrate adequacy of water supply from a permit-exempt 
domestic well. The Foxes then brought the instant case, seeking 
a writ of mandamus commanding issuance of the permit. Id. at 
*1. In a confusing organizational twist, the opinion does not 
explain until nearly the end that the well was not constructed 
until 2011, and that the division of a parcel of land into two 
parcels in 2000 had not “manifested the requisite intent to ap-
propriate the water necessary for their proposed building,” 
coupled with “reasonable diligence” to do so that would allow 
the 2011 construction to “relate back” to 2000 so as to establish 
a common law appropriative right (which is what one must 
acquire if one is exempt from the water right permitting process 
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established for groundwater in 1945 and for surface waters in 
1917). Id. at *10. Thus, for prior appropriation purposes, the 
Foxes had a water right—but with a priority date of 2011. A 
minimum instream flow had been established for the Skagit 
River in 2001, and everyone agreed that the Foxes’ well was 
“in hydraulic continuity with” the river. Id. at *1. The dates 
proved to be critical. 

 Although the opinion of the court of appeals is somewhat 
long, it all really boils down to multiple ways of saying the 
same things: (1) domestic water uses under 5,000 gallons a day 
are exempt from the permitting process, but are still appropria-
tions of water and are not exempt from the prior appropriation 
rules of the State of Washington, id. at *3; (2) such domestic 
water uses may qualify as a water right, but they are not abso-
lute rights, id.; and (3) senior minimum flows are also appro-
priations of water, id. at *4, 9 (a point well-settled in the recent 
cases cited at the beginning of this report), and are to be treated 
the same for priority (“first in time, first in right”) purposes as 
any other appropriations, id. at *5. A 2001 date is clearly senior 
to a 2011 date, so the minimum flow right had priority over the 
exempt well right. Id. at *4–5. Thus, since the rights to water 
for the well could be curtailed at any time minimum flows for 
the Skagit River were not met, see id. at *1, 4 n.4; see also id. 
at *6 (“[a] well that is subject to interruption is not ‘capable of 
supplying [the amount of water required by the county code]’” 
(emphasis added) (quoting Skagit County Code § 12.48.030)), 
the Foxes had not produced evidence of an adequate water sup-

ply, see id. at *5 (“Both the statutory scheme and case law 
demonstrate that water is not legally available for purposes of 
the Foxes’ building permit.”). 

 There were several other issues raised in the case, includ-
ing everything from potential preemption of local building 
codes by state water law, to the question of the existence of 
common law riparian groundwater rights (not!), to due process 
(inadequately argued), but those aspects of the case will proba-
bly be of lesser significance to the development of both real 
estate and legal doctrine in Washington than the “main course.” 
One matter of special import, however, was the court’s distin-
guishing of the famous “Sinking Creek” case. See id. at *7 (dis-
cussing Rettkowski v. Dep’t of Ecology, 858 P.2d 232 (Wash. 
1993)). In Rettkowski, the Washington Supreme Court severely 
limited the regulatory authority of the Washington State De-
partment of Ecology (DOE) to enforce priority among water 
users, instead relegating most priority disputes to the courts. 
But, in Fox, the court of appeals pointed out that Rettkowski 
involved established permitted rights; and that even in Rettkow-
ski, the supreme court “acknowledged that, during the permit 
application process, the [DOE] has the authority to consider 
whether a water user infringes senior water rights . . . .” Id. The 
court of appeals found the county building permit process anal-
ogous, stating that “[t]he County had the authority to consider 
whether the Foxes’ well infringed senior water rights generally 
and the instream flow rule in particular.” Id. 
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SUPREME COURT HOLDS THAT CLEAN 
WATER ACT JURISDICTIONAL 

DETERMINATIONS ARE 
IMMEDIATELY REVIEWABLE 

(Dietrich Hoefner, Federal Water Quality Reporter)

On May 31, 2016, the U.S. Supreme Court found that ju-
risdictional determinations (JD) made by the U.S. Army Corps 
of Engineers (Corps) under the Clean Water Act (CWA) con-
stitute “final agency action,” and are therefore reviewable in 
federal court under the Administrative Procedure Act (APA). 
U.S. Army Corps of Eng’rs v. Hawkes Co., 136 S. Ct. 1807 
(2016). 

The CWA regulates discharges of pollutants into “waters 
of the United States.” Id. at 1809 (quoting 33 U.S.C. § 1362(7)). 
What constitutes a water of the United States is, however, diffi-
cult to determine in many cases under the Corps and EPA regu-
lations. Id. at 1812. The determination can require a fact-
intensive inquiry as to the relationship between, for example, a 
wetland and a nearby river or lake. See Rapanos v. United 
States, 547 U.S. 715, 759 (2006) (Kennedy, J., concurring in 
the judgment). The Corps, as a result of these difficulties, pro-
vides JDs to landowners on request to advise them on whether 
a particular feature would be regulated under the CWA as a 
(jurisdictional) “water of the United States.” Hawkes, 136 S. Ct. 
at 1812.  

While the exact scope of the definition of waters of the 
United States is currently the subject of other legal challenges 
related to a recent rulemaking by the Corps and the U.S. Envi-
ronmental Protection Agency redefining the scope of the term, 
see In re U.S. Dep’t of Def., U.S. E.P.A. Final Rule: Clean Wa-
ter Rule: Definition of Waters of U.S., 817 F.3d 261 (6th Cir. 
2016), petition for cert. filed sub nom. Nat’l Ass’n of Mfrs. v. 
Dep’t of Def., No. 16-299 (U.S. filed Sept. 7, 2016), the deci-
sion in Hawkes does not address that issue and instead decides 
only the status of Corps-issued JDs under the APA. 

The Corps has long argued that its JDs are issued as a 
courtesy, and because the Corps is not strictly required to issue 
them under the CWA, landowners who are disappointed with 
the results of a JD should not be allowed to challenge the JD in 
court. Similarly, the Corps argued that JDs, while binding on 
the agency for five years, are not reviewable in federal court 
because they do not constitute “final agency action.” Hawkes, 

continued on page 2 

UTAH MAKES MAJOR CHANGES TO 
GENERAL ADJUDICATION PROCEDURES 

(L. Ward Wagstaff, Utah Reporter)

Utah Legislature Enacts Legislation to Expedite the 
General Adjudication Process 

Seeking to speed up the general adjudication procedure, 
the 2016 Utah State Legislature enacted legislation that places 
more responsibility on water right claimants and reduces the 
burden on the State Engineer. See S. 75, 61st Leg., Reg. Sess., 
2016 Utah Laws ch. 72 (effective May 10, 2016). The new 
legislation reflects a shift in philosophy as well as process. 

The general adjudication procedure in Utah was estab-
lished 1919. The statutes, however, only outlined the general 
adjudication procedure. See Utah Code Ann. §§ 73-4-1 to -24. 
Some provisions have never been fully followed, and some 
parts of the procedure developed out of practical necessity. The 
historical procedure in Utah therefore developed as an amal-
gam of statutory requirements, case law, and practical consid-
erations. 

A brief and incomplete review of the pertinent aspects of 
the historical procedure provides some context for the changes. 
When the State Engineer commenced the general adjudication 
in a specific area, division, or subdivision, he would hold a 
public meeting to inform the water right claimants about the 
process and to tell them what to expect and what would be ex-
pected of them. The State Engineer would search his records to 
identify all the water rights of record, then conduct field inves-
tigations for each water right of record and evaluate the extent 
of historical and present use. Based on this evaluation, the State 
Engineer would prepare a Statement of Water User’s Claim 
(WUC) that would be the basis for his recommendation in the 
proposed determination. The information in a given WUC 
might be consistent with the water right records, it might differ 
from the water rights records based on the field investigation or 
other evidence, or the State Engineer might recommend that the 
claim be disallowed. 

The State Engineer would then send a copy of the WUC to 
the claimant with a notice that the claimant must sign the WUC 
and return it within 90 days. If the claimant signed the claim, it 
would be included in the proposed determination, although in 
some cases, the State Engineer might make a recommendation 
that differed from the signed WUC based on later information 
or evaluation. 

continued on page 3 
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CWA JURISDICTIONAL DETERMINATIONS 
(continued from page 1) 

136 S. Ct. at 1813. As the Corps stated in its Supreme Court 
reply brief: “Although the Corps’ longstanding practice of 
providing [JDs] upon request affords significant benefits to 
landowners, the CWA neither mandates nor explicitly refer-
ences that practice.” Reply Brief for Petitioner at 2, Hawkes, 
136 S. Ct. 1807 (No. 15-290), 2016 WL 1165964. The Corps 
went on to argue that even “[i]f [JDs] are not subject to imme-
diate review, a landowner may challenge the agency’s coverage 
determination if it is denied a permit, is granted a permit on 
terms that it finds objectionable, or is subjected to an enforce-
ment action.” Id. The Corps grounded this argument in the idea 
that when Congress enacted the CWA, it contemplated judicial 
review only of permit decisions, and not of JDs issued by the 
Corps. Id. 

The Court rejected the Corps’ arguments in full, and found 
that because JDs represent the consummation of the Corps’ 
decision-making process, and because important legal conse-
quences flow from a JD, a JD is judicially reviewable under the 
APA. Hawkes, 136 S. Ct. at 1816. The Court first recited the 
applicable standard from Bennett v. Spear, 520 U.S. 154 
(1997), explaining the two conditions that render an agency 
action “final” for APA purposes: “First, the action must mark 
the consummation of the agency’s decisionmaking process—it 
must not be of a merely tentative or interlocutory nature. And 
second, the action must be one by which rights or obligations 
have been determined, or from which legal consequences will 
flow.” Hawkes, 136 S. Ct. at 1813 (quoting Bennett, 520 U.S. 
at 177–78).  

Chief Justice Roberts, writing for the Court, explained that 
the Corps did not dispute that approved JDs are the consumma-
tion of the agency decision-making process, and that “[t]he 
definitive nature of approved JDs . . . gives rise to direct and 
appreciable legal consequences, thereby satisfying the second 
prong of Bennett.” Id. at 1814 (internal quotation marks omit-
ted) (citation omitted). The opinion explained the legal conse-
quences flowing from an approved JD with respect to the effect 
of the JD on the government’s litigation position: 

Consider the effect of an approved JD stating that a 
party’s property does not contain jurisdictional wa-
ters—a “negative” JD, in Corps parlance. As noted, 
such a JD will generally bind the Corps for five years. 
Under a longstanding memorandum of agreement be-
tween the Corps and EPA, it will also be “binding on 
the Government and represent the Government’s posi-
tion in any subsequent Federal action or litigation 
concerning that final determination.” A negative JD 
thus binds the two agencies authorized to bring civil 
enforcement proceedings under the [CWA], creating a 
five-year safe harbor from such proceedings for a 
property owner. . . . 

 It follows that affirmative JDs have legal conse-
quences as well: They represent the denial of the safe 
harbor that negative JDs afford. Because “legal conse-
quences . . . flow” from approved JDs, they constitute 
final agency action. 

Id. (citations omitted) (quoting Bennett, 520 U.S. at 178). 

 The Court also took note of the significant civil and crimi-
nal penalties that can result from violations of the CWA, rebut-
ting the Corps’ argument that a party dissatisfied with the 
results of a JD could always proceed with a discharge and chal-
lenge the resulting enforcement action in court. Id. at 1815. 
Similarly, the Court noted the significant costs of going 
through the CWA permitting process, explaining that “[f]or a 
specialized ‘individual’ permit of the sort at issue in this case, 
for example, one study found that the average applicant ‘spends 
788 days and $271,596 in completing the process,’ without 
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‘counting costs of mitigation or design changes.’” Id. at 1812 
(quoting Rapanos, 547 U.S. at 721). 

In addition to Chief Justice Roberts’s opinion, which was 
joined by Justices Kennedy, Thomas, Breyer, Alito, So-
tomayor, and Kagan, Justice Kennedy wrote a concurring opin-
ion joined by Justices Thomas and Alito. Justice Kagan also 
wrote a concurring opinion and Justice Ginsburg wrote an 
opinion concurring in part and concurring in the judgment. 
Justice Kennedy’s short concurrence highlighted the broader 
uncertainty around the CWA, and chastised the agencies for 
their position at oral argument that the memorandum of agree-
ment between the EPA and the Corps could be revoked at any 
time and would have no binding effect on the agencies’ litiga-
tion positions. Id. at 1817 (Kennedy, J., concurring). Focusing 
on the need for landowners to have predictability regarding the 
regulatory status of their land, Justice Kennedy wrote that “the 
reach and systemic consequences of the [CWA] remain a cause 
for concern,” id. at 1816, that “the Act’s reach is ‘notoriously 
unclear,’” id. (quoting Sackett v. EPA, 132 S. Ct. 1367, 1375 
(2012) (Alito, J., concurring)), and that “the consequences to 
landowners even for inadvertent violations can be crushing,” 
id. Justice Kennedy cited the Court’s previous decision in 
Sackett, which held that compliance orders issued by the EPA 
under the CWA are also immediately reviewable as final agen-
cy action. While Justice Kennedy’s concurrence did not men-
tion the ongoing litigation regarding the agencies’ new Clean 
Water Rule, that litigation may come before the Supreme Court 
soon, and may pose a similar cause for concern for Justices 
Kennedy, Alito, and Thomas. The Kennedy concurrence ends 
with a possible preview of their thinking on the issue: “The 
[CWA], especially without the JD procedure were the Gov-
ernment permitted to foreclose it, continues to raise troubling 
questions regarding the Government’s power to cast doubt on 
the full use and enjoyment of private property throughout the 
Nation.” Id. at 1817. 

Justices Kagan and Ginsburg each wrote very short con-
currences disagreeing about the significance of the memoran-
dum of agreement between the EPA and Corps requiring that 
each agency abide by the findings of a negative JD for five 
years. Justice Kagan notes that for her, the memorandum of 
agreement is the main issue in the case insofar as it creates a 
five-year safe harbor for recipients of negative JDs. Id. at 1817 
(Kagan, J., concurring). Much like Chief Justice Roberts, she 
found that this safe harbor creates a direct and appreciable legal 
consequence sufficient for the JD to constitute final agency 
action. Id. Justice Ginsburg disagreed and found that the 
court’s reliance on the memorandum of agreement was mis-
placed, and that the JD, standing alone, was sufficient to consti-
tute final agency action. Id. at 1817–18 (Ginsburg, J., 
concurring).  

While the four opinions in the case highlight different ap-
proaches to review of administrative action, the Justices all 
agreed that the JDs issued by the Corps are reviewable. While 
this decision is a significant win for regulated parties, it is not 
yet clear how the Corps will respond to the decision. Because 
the Corps has no statutory obligation to provide JDs, it is con-

ceivable that the JD process will undergo significant changes in 
light of the Court’s decision. JDs will now be subject to judicial 
scrutiny, with the resulting effect that the Corps may issue 
them more carefully, or, possibly, may decline to issue them 
at all. 

 

 
UTAH ADJUDICATION PROCEDURES 
(continued from page 1) 

If the claimant did not sign the WUC, the State Engineer 
would still include the claim in accordance with his investiga-
tion and evaluation. That practice probably developed out of 
mistrust in the efficacy of notice in rural areas early in the pre-
vious century and a reluctance to deprive someone of a water 
right based on failure to file the necessary documents. After 
receiving and compiling all the WUCs, the State Engineer 
would prepare the proposed determination, publish it, and serve 
it on the respective water right claimants. The claimants could 
then object, the court would address the objections, and the 
adjudication would progress to a conclusion. 

Under the old procedure, therefore, the State Engineer in-
vestigated, evaluated, and prepared a WUC for every water 
right claim of record, even if no one was presently using the 
water or interested in pursuing the water right. In addition, 
there was no penalty for failure to submit a signed claim, and in 
some respects there may have been a disincentive to sign 
WUCs because it might later prove binding on the claimant. In 
the end, the burden of responsibility was greater on the State 
Engineer and less on the claimants. Although this system was 
user friendly, the burden on the State Engineer was generally 
perceived as a drag on the procedure. 

The 2016 legislation places more responsibility on the 
claimant and makes the penalties for failure to comply more 
severe. Correspondingly, it removes some of the burden from 
the State Engineer. Although it adds a new procedure, it should 
make the overall process more efficient by removing the need 
for the State Engineer to investigate and evaluate old water 
rights that no one is interested in pursuing. 

As before, the procedure begins with a public meeting for 
the general adjudication area, division, or subdivision, where 
the State Engineer explains the process. Utah Code Ann. § 73-
4-3(7). Following the public meeting, the State Engineer sends 
a notice to all water right claimants of record within the area, 
division, or subdivision that they must file a statement of claim 
within 90 days and that failure to file the claim constitutes a 
default. Id. § 73-4-3(8)(a), (b). 

The claimants are then required to file their statements of 
claims within 90 days. Id. § 73-4-3(8)(c). If a claimant needs 
more time to file a statement of claim and requests an extension 
within the 90-day claim period, the statutes require the State 
Engineer to grant a 30-day extension in writing. Id. § 73-4-
10(2). 

The State Engineer develops a list of unclaimed water 
rights of record, listing the water rights of record for which no 
statement of claim was filed, and files it with the court. Id. 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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§ 73-4-9.5(1)(a). This list contains basic information to identify 
the water right. Id. The State Engineer serves the list on “all 
identified potential claimants that were served with a sum-
mons.” Id. § 73-4-9.5(1)(b). The State Engineer then holds a 
public meeting to explain the list. Id. § 73-4-9.5(1)(c). 

A claimant who desires to object to the list must file a 
written objection and a statement of claim for the water right 
claimed. Id. § 73-4-9.5(2). The State Engineer will evaluate a 
claim and include it in the proposed determination if the claim-
ant has filed a timely objection and the accompanying state-
ment of claim, and if the court excuses the late filing because of 
“(i) circumstances beyond the claimant’s control; (ii) mistake; or 
(iii) any other reason justifying relief.” Id. § 73-4-9.5(3). If the 
claimant fails to file a claim and the court does not excuse that 
failure, the claimant is “forever barred and estopped” from as-
serting that water right, and it is considered abandoned. Id. 
§ 73-4-9.5(4). The court issues an order identifying which 
claims have been excused and should therefore be included in 
the proposed determination, id. § 73-4-9.5(5)(a), and which 
claims have been adjudged abandoned, id. § 73-4-9.5(5)(b). 
Presumably, most of the claims on the list of unclaimed water 
rights would be deemed abandoned. 

At this point, the State Engineer investigates (if necessary) 
and evaluates the water rights for which statements of claims 
have been submitted, see id. § 73-4-11(1), but he would not 
further investigate or evaluate water rights that the court has 
adjudged to be abandoned. He prepares a hydrographic survey 
and a proposed determination, files the proposed determination 
with the district court, and serves it on the respective claimants. 
Id. From this point, the procedure is as it has been—the claim-
ants may file objections, the court addresses the objections, and 
the court eventually enters a decree. 

A few points are worth noting. As mentioned, this new 
procedure places more responsibility on the claimants and eas-
es the burdens on the State Engineer. Because the State Engi-
neer no longer has to investigate and evaluate the present and 
past use or nonuse of water for every water right of record, the 
overall process should run more smoothly. The concept for this 
legislation grew in part from the State Engineer’s experience in 
investigating water rights in areas that once were semi-rural but 
are now heavily urbanized, such as Salt Lake County or Utah 
County. The homes in such areas were generally serviced by 
individual wells before municipal water systems were installed. 
The State Engineer would go to considerable lengths to deter-
mine the current owner of the water right, then try to determine 
what the historical use might have been and how much of that 
use, if any, has continued. After all that effort, in many cases, 
no one would step forward to support or claim the water right, 
often because the original use had long ago been supplanted by 
a municipal water system. The new procedure adds a little time 
for preparing and publishing the list of unclaimed water rights, 
but it eliminates the need for the investigation, evaluation, and 
publication of water rights that no one claims. 

At the same time, the legislation places more responsibility 
directly on the claimants. If a claimant consistently fails to file 
a claim throughout the process, the water right will be gone. 
The claimants must attend to their business or they will lose the 
water right. 

Because of the severe consequences of failure to file a 
statement of claim, the legislation has numerous “safety valves” 

built into the procedure. First, there is abundant notice 
throughout. Second, there is a generous provision for an auto-
matic extension if the claimant requests it within the 90-day 
claim period. Third, if the claimant fails to file a statement of 
claim during the 90-day claim period, the State Engineer may 
still consider the water right if the claimant files a timely objec-
tion and statement of claim and the court excuses the late filing. 
Finally, if the circumstances warrant, the claimant may be able 
to persuade the court to accept a late objection, but that bar is 
high and would apply only to exigent circumstances. 

Although the 2016 general adjudication legislation is a 
new approach to an old problem, it is firmly based on decades 
of experience with the former general adjudication procedure. 
The big question is how the claimants will respond. As long as 
the claimants assume responsibility for their claims, the proce-
dure should expedite the general adjudication process. The wa-
ter community and the State Engineer will be carefully moni-
toring the new procedure to see how well it works. 

District Court Appoints Special Master for the Utah Lake 
and Jordan River General Adjudication 

The effort to have the court appoint a special master in the 
Utah Lake and Jordan River general adjudication area began in 
late 2014, and came to fruition in summer 2016, just as the new 
legislation was taking effect. After holding a series of hearings 
and accepting numerous applications, on June 28, 2016, the 
Third Judicial District Court appointed Rick L. Knuth, a share-
holder at the Salt Lake City law firm of Jones Waldo Holbrook 
& McDonough, PC, as special master in the Utah Lake and 
Jordan River general adjudication. See Order Appointing a 
Master and Order of Reference in the Utah Lake and Jordan 
River Adjudication, In re Gen. Determination of All the Rights 
to the Use of Water, Both Surface & Underground, Within the 
Drainage Area of the Utah Lake & Jordan River in Utah, Salt 
Lake, Davis, Summit, Wasatch, Sanpete, & Juab Cntys. in 
Utah, Civ. No. 360057298 (Utah Dist. Ct. June 28, 2016). The 
master’s duties are to manage objections, designate subcases, 
give notice to affected parties, oversee (but not participate in) 
settlements, take evidence, oversee discovery, and prepare and 
submit a master’s final report and recommendation for each 
subcase. Id. at 2–3. The master may not hear objections related 
to federal reserved water rights. Id. at 2. The court will hold a 
status conference six months from the date of the order to as-
sess the master’s progress and status. Id. at 4. 

 

 

FEDERAL 
(Amy K. Kelley, Reporter) 

 
 
NINTH CIRCUIT DECIDES TWO WATER-RELATED 

NEPA CASES 

National Environmental Policy Act of 1969 (NEPA) issues 
can arise even when dams were constructed and in operation 
prior to 1970 when the law was adopted. The general rule is 
that when the government is operating “within the range origi-
nally available pursuant to the authorizing statute, in response 
to changing environmental conditions,” but is not engaging in 
any new federal action, it need not prepare an environmental 
impact statement (EIS). Cnty. of Trinity v. Andrus, 438 F. Supp. 
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1368, 1389 (E.D. Cal. 1977). The court noted that otherwise, 
“the [Bureau of Reclamation (Reclamation)] and most other 
federal agencies would be condemned to an endless round of 
paperwork.” Id. A federal agency is allowed to engage in “rou-
tine managerial actions regularly carried on from the outset 
without change.” Upper Snake River Chapter of Trout Unlim-
ited v. Hodel, 921 F.2d 232, 235 (9th Cir. 1990). An EIS is 
required when there is a “significant shift of direction in operat-
ing policy.” Grand Canyon Trust v. U.S. Bureau of Reclama-
tion, 691 F.3d 1008, 1022 (9th Cir. 2012).  

The 2016 case of Idaho Conservation League v. Bonneville 
Power Administration, 826 F.3d 1173 (9th Cir. 2016), does not 
add much to the existing rule, but it extensively discusses and 
applies Upper Snake River and Grand Canyon Trust to a NEPA 
challenge to the winter operations of the Albeni Falls Dam on 
the Pend Oreille River. The dam is operated by the U.S. Army 
Corps of Engineers, and the Bonneville Power Administration 
(BPA) markets the power. The agencies prepared an environ-
mental assessment (EA), but declined to prepare a full EIS.  

The court found that the challenged management decisions 
regarding winter dam operations constituted “no change to the 
status quo,” id. at 1176, and that “the agencies maintained the 
discretion they have always had to respond annually to chang-
ing conditions,” id. at 1177. Again, this was no change to the 
status quo. Id. Thus, there was no federal major federal action, 
and no need for preparation of an EIS. The court also rejected 
an argument that “the continued operation of the Albeni Falls 
Dam is itself a major federal action that significantly affects the 
human environment.” Id. “Requiring an agency to prepare an 
EIS every time it takes an action consistent with past conduct 
would grind agency decisionmaking to a halt.” Id. The court 
did opine that the plaintiffs might have a “colorable” argument 
that a supplemental EIS was required with regard to the Albeni 
Falls Dam, but that that issue was “outside the scope of this 
case.” Id. at 1178. “A later agency decision or action may pro-
vide Petitioner occasion to challenge BPA’s failure to prepare a 
supplemental EIS . . . . But the time has passed to do so as part 
of a challenge to this EA.” Id. 

An evolving issue involves the application of NEPA in the 
renewal of reclamation water contracts between Reclamation 
and water providers such as irrigation districts. See, e.g., 
Madera Irrigation Dist. v. Hancock, 985 F.2d 1397 (9th Cir. 
1993). In a recent unpublished decision, the U.S. Court of Ap-
peals for the Ninth Circuit, in reversing in part the district 
court’s decision that NEPA did not apply to contract renewals, 
had some pointed comments. See Pac. Coast Fed’n of Fisher-
men’s Ass’ns v. U.S. Dep’t of the Interior, No. 14-15514, 2016 
WL 3974183 (9th Cir. July 25, 2016). First, “NEPA imposes 
obligations on agencies considering major federal actions that 
may affect the environment. An agency may not evade these 
obligations by contracting around them.” Id. at *2. Second, 
neither the Central Valley Project Improvement Act, nor the 
contracts themselves, mandated renewal. Id. Third, “Reclama-
tion’s decision not to give full and meaningful consideration to 
the alternative of a reduction in maximum interim contract wa-
ter quantities was an abuse of discretion . . . .” Id. (with an ex-
tensive discussion of why it was an abuse of discretion). The 
case was remanded to the trial court. 

 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
CALIFORNIA SUPREME COURT DECIDES IMPORTANT 

WATER-RELATED CASES 

In the first of these cases, People v. Rinehart, 377 P.3d 818 
(Cal. 2016), rev’g 178 Cal. Rptr. 3d 550 (Ct. App. 2014), the 
court concluded that a temporary moratorium on the use of 
suction dredges in California streams on federal lands to pro-
tect environmental values (fish and wildlife) was not preempted 
by the federal General Mining Act of 1872 (Mining Law of 
1872), 30 U.S.C. §§ 22–47, or section 4 of the Multiple Use 
Mining Act of 1955, 30 U.S.C. § 612. In this case, the defend-
ant was convicted of a crime for mining using a suction dredge 
in violation of the moratorium. See Rinehart, 377 P.3d at 821–
22. He argued he could not economically mine for gold using 
any other method. Id. at 821. (Economics play a large role in 
tests for the “discovery” requirement for a valid mining claim 
under the Mining Law of 1872.) 

The question the court was answering was whether the 
moratorium impaired “the accomplishment and execution of 
the full purposes and objectives of Congress.” Id. at 822 (quot-
ing Hines v. Davidowitz, 312 U.S. 52, 67 (1941)). The court 
ruled unanimously that the leading U.S. Supreme Court case on 
preemption of state environmental regulations by federal law, 
Cal. Coastal Comm’n v. Granite Rock Co., 480 U.S. 572 
(1987), did not compel preemption here when considering the 
purposes and objectives underlying the Mining Law of 1872. 
Rinehart, 377 P.3d at 823–24. In so ruling, the court concluded 
that “Congress did not, and does not, intend mining to be pur-
sued at all costs.” Id. at 825. The court found support for its 
position in a federal statute enacted in 1970 and codified as a 
preface to the Mining Law of 1872. Id. (citing 30 U.S.C § 21a). 
The court also found that there was no basis for preemption 
under the Multiple Use Mining Act of 1955. Id. at 832.  

In its detailed analysis of the federal laws and cases decid-
ed since their enactment, the court also relied on California’s 
public trust doctrine under which the State became the trustee 
of the state’s waters. Id. at 823; see Nat’l Audubon Soc’y v. 
Superior Court, 658 P.2d 709, 718–19 (Cal. 1983). The opinion 
adopts a relatively broad view of the State’s authority, but in an 
interesting twist, the federal government filed an amicus curiae 
brief supporting the State’s regulatory authority. 

In the second case, Property Reserve, Inc. v. Superior 
Court, 375 P.3d 887 (Cal. 2016), rev’g 168 Cal. Rptr. 3d 869 
(Ct. App. 2014), the court upheld the constitutionality of Cali-
fornia’s pre-condemnation entry and testing statutes. See Cal. 
Civ. Proc. Code §§ 1245.010–.060. The court ruled that the 
procedure provided in the statutes satisfies the requirements of 
the California takings clause, Cal. Const. art. I, § 19(a), when it 
is reformed to provide a jury trial to a landowner after the entry 
and testing to compensate for any damage to property resulting 
from the entry and testing. Property Reserve, 375 P.3d at 927. 

This case received widespread publicity because the sub-
ject of this litigation was entry and environmental testing in the 
Sacramento/San Joaquin Delta by the California Department of 
Water Resources (Department) as part of its evaluation of the 
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feasibility of constructing an extremely controversial major 
water diversion project for the State Water Project and the fed-
eral Central Valley Project. The California Supreme Court re-
versed the Court of Appeal for the Third District, which 
applied the more elaborate and time-consuming classic con-
demnation process to this pre-condemnation authority. See 
Property Reserve, 375 P.3d at 806–09. 

The pre-condemnation statutes allow entry and environ-
mental testing (1) with the property owner’s permission or 
(2) by the granting of a petition for a court order to allow entry 
or testing, including the deposit of funds with the court to cover 
the likely loss to the property owner. Cal. Civ. Proc. Code 
§§ 1245.020, .030. 

The opinion, of course, is far reaching and affects the pre-
condemnation activity of any public agency undertaking any 
public works project in California. Immediately coming to 
mind, for example, is the currently under-construction High 
Speed Rail Project from San Francisco to Los Angeles, as well 
as any major water dam or water facility. 

In this particular case, the Department filed over 150 peti-
tions in the superior court to obtain orders to proceed with en-
try and pre-condemnation testing, including drilling deep 
boreholes to determine subsurface conditions, mapping, and 
surveys. Had these petitions been subject to classic condemna-
tion proceedings, it would have major adverse impact on the 
activity. Traditionally, permission is often granted for entry and 
testing, but with a controversial project of this type, without 
this court decision, any landowner objecting to the project 
could have objected and required full-fledged condemnation 
proceedings. 

CALIFORNIA COURT OF APPEAL DECIDES

GROUNDWATER CASE 

In City of Santa Maria v. Adam (Santa Maria II), 203 Cal. 
Rptr. 3d 758 (Ct. App. 2016), the Court of Appeal for the Sixth 
District again considered the Santa Maria Valley Groundwater 
Basin quiet title action. The prior decision is City of Santa Ma-
ria v. Adam (Santa Maria I), 149 Cal. Rptr. 3d 491 (Ct. App. 
2012). See Vol. XLVI, No. 1 (2013) of this Newsletter. This is 
a rare California adjudication because the basin was not in 
overdraft condition at the time of trial. 

In Santa Maria I the appellate court remanded the case 
back to the trial court to “quiet title to . . . overlying rights to 
native groundwater by declaring that these rights have priority 
over all appropriators, less the amount that the [appropriators] 
are entitled to pursuant to their prescriptive rights.” Santa Ma-
ria II, 203 Cal. Rptr. 3d at 760. The overlying rights were 
owned by mostly farmers, and the appropriators were public 
water producers for municipal and industrial use. Id. 

Following Santa Maria I, the trial court amended the 
judgment to make clear that the overlying rights had priority 
over appropriative rights, existing and future, but they were 
subject to specific amounts of prescriptive rights (for the City 
of Santa Maria, 5,100 acre-feet per year, and for Golden State 
Water Company, 1,900 acre-feet per year). Id. at 760–61. 
However, since the rights adjudicated in the suit did not cover 
the entire groundwater basin, the trial court “did not need to 
specifically quantify the proportionate prescriptive rights that 

could be attributable to [the specific overlying users in the liti-
gation].” Id. at 761.  

The court of appeal affirmed. In Santa Maria I the court of 
appeal had held that “[w]here there are no conflicting prescrip-
tive rights, and sufficient safe yield to satisfy all parties, the 
trial court may simply declare the landowner’s overlying rights 
to be superior to those of the appropriators.” Id. (alteration in 
original) (quoting Santa Maria I, 149 Cal. Rptr. 3d at 518). The 
overlying users argued in this second appeal that the trial court 
should have quantified the proportion of the prescriptive loss 
attributable to each parcel owned by appellants. Id. at 763. The 
court of appeal rejected the argument, concluding that the “pre-
scriptive rights were perfected against the aquifer as a whole, 
not just against . . . overlying rights.” Id. The court pointed to 
its conclusion in Santa Maria I that the prescriptive right “has 
no practical effect until there is an overdraft.” Id. at 764. The 
court of appeal rejected the overlying users’ complaint that the 
trial court judgment was “illusory.” Id. at 765. 

Most future groundwater adjudications will probably in-
volve over-drafted basins in view of the statewide conditions of 
overdraft resulting from long-term unregulated pumping and a 
five-year drought. 

MINNESOTA 
(Matthew B. Seltzer, Reporter) 

MINNESOTA COURT OF APPEALS UPHOLDS PERMIT FOR 

TOTAL PHOSPHORUS DISCHARGES TO MISSISSIPPI RIVER 

AND LAKE PEPIN 

The Minnesota Court of Appeals has upheld a total phos-
phorus discharge permit issued by the Minnesota Pollution 
Control Agency (MPCA) for the wastewater treatment system 
serving the Minneapolis-St. Paul metropolitan area. The court 
took this action over objections by environmentalists that the 
permit violates federal water quality standards for the Missis-
sippi River and Lake Pepin. See Minn. Ctr. for Envtl. Advocacy 
v. MPCA, No. A15-1622, 2016 WL 3223177 (Minn. Ct. App.
June 13, 2016) (unpublished). 

Lake Pepin is a large body of water located at a wide point 
in the Mississippi River on the boundary between Minnesota 
and Wisconsin. It is about an hour’s drive south of the Twin 
Cities of Minneapolis and St. Paul, Minnesota. Since 2002, 
MPCA has listed Lake Pepin as impaired for phosphorus and 
other nutrients under section 303(d) of the Clean Water Act, 33 
U.S.C. § 1311(d)(1)(A). Excess phosphorous can promote the 
growth of algae and impact fish populations. As part of its ef-
fort to combat this pollution, in 2014 MPCA adopted phospho-
rus water quality standards applicable to Lake Pepin, and 
portions of the Mississippi River above Lake Pepin, of 100 
micrograms per liter. The U.S. Environmental Protection 
Agency approved these water quality standards in 2015. See 
2016 WL 3223177, at *1–2. 

Metropolitan Council Environmental Services (MCES) 
operates a wastewater treatment system that serves more than 
2.6 million people in the Twin Cities metropolitan area. The 
MCES system includes five wastewater treatment plants that 
discharge into the Mississippi River upstream of Lake Pepin. 
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MCES operates its wastewater treatment plants under National 
Pollutant Discharge Elimination System and State Disposal 
System permits issued by MPCA. While MCES holds a sepa-
rate permit for each of its plants, in 2015 MCES sought and 
was granted a permit covering the total phosphorus discharge 
from its five plants that discharge into the Mississippi River. Id. 
at *2.  

The total phosphorus permit issued by MPCA includes 
(along with other limitations) a water-quality based effluent 
limit for phosphorus discharges from the five plants combined 
of 159 metric tons per year. See id. at *4 n.2. This is a 70% 
reduction from the total of 539 metric tons of phosphorus per 
year previously allowed under the permits issued to MCES. 
Furthermore, MCES will be held to the 159 metric ton cap even 
if MCES expands its existing plants or adds new plants. Based 
on modeling by MPCA, the discharge of 159 metric tons of 
phosphorus per year from MCES plants, along with assumed 
discharges from other point and nonpoint sources, is consistent 
with the downstream phosphorus water quality standard for the 
Mississippi River and Lake Pepin of 100 micrograms per liter. 
See id. at *3. 

Minnesota Center for Environmental Advocacy (MCEA), 
a statewide environmental organization, challenged the permit 
in the Minnesota Court of Appeals on two primary grounds. 
First, MCEA argued that MCPA’s modeling erroneously relied 
upon an assumption that there would be significant improve-
ments in water quality resulting from reductions in the amount 
of phosphorous entering the Mississippi River from numerous 
point and nonpoint sources in the Lake Pepin watershed in ad-
dition to the five MCES plants. Id. at *4. In particular, MCEA 
insisted that there was no basis in law or fact for MPCA to rely 
upon assumed voluntary reductions in nonpoint source contri-
butions of phosphorus from agriculture. MCEA emphasized 
that agricultural nonpoint sources contribute a very large por-
tion of the phosphorous in the watershed and that these sources 
are not regulated by MPCA or other agencies. Id. Second, 
MCEA argued that, even if there were a voluntary reduction in 
the amount of phosphorous entering the watershed, as assumed 
by MPCA, the permit decision should be reversed because 
the agency’s own modeling showed that Lake Pepin and the 
relevant portions of the Mississippi River would not comply 
with the phosphorous water quality standards in all years. Id. at 
*7–8. 

In affirming MPCA, the court of appeals relied heavily 
upon the applicable standard of review that accords deference 
to the agency’s decision. Among other findings, the court de-
termined that there was substantial evidence in the record sup-
porting MPCA’s assumption that voluntary reductions in the 
phosphorus coming from nonpoint sources could be expected 
in the future. Id. at *5. The court took note of various state pro-
grams aimed at promoting voluntary reductions by agricultural 
producers and other nonpoint sources by providing monetary 
incentives and in other ways. The court stated that “[t]he 
MPCA has shown that these nonpoint source reduction strate-
gies are reasonably likely to occur because they are in the best 
interest of the nonpoint source polluters from a cost-savings 
prospective [sic].” Id. at *6.  

Further, the court held that the permit met the water quality 
standards even though MPCA’s modeling showed that compli-
ance would not be achieved in 7 of the 22 years modeled. The 

court found, based upon language in the MPCA regulations, 
that it was not arbitrary and capricious for the agency to rely 
upon average phosphorous concentrations from the 22 years 
modeled to show compliance with water quality standards. Id. 
at *7–8. 
 

NEBRASKA 
(Anthony Schutz and Sandra B. Zellmer, Reporters) 

 
 
CONSTITUTIONALITY OF NATURAL RESOURCES DISTRICT’S 

RULES AFFIRMED; PROCEDURAL CHALLENGE TO CEASE AND 

DESIST ORDER FAILS 

In Lingenfelter v. Lower Elkhorn Natural Resources Dis-
trict, 881 N.W.2d 892 (Neb. 2016), the Nebraska Supreme 
Court was faced with a farmer who had been denied the ability 
to irrigate a field by the Lower Elkhorn Natural Resources Dis-
trict (LENRD). Natural resources districts (NRD) in Nebraska 
have the ability to, among other things, regulate the use of 
groundwater to preserve the availability of groundwater into 
the future, to avoid conflicts among existing groundwater users, 
and, in cooperation with the Nebraska Department of Natural 
Resources, to limit the impact of groundwater pumping on 
streamflow. One should recall that in Nebraska, a historical and 
persistent distinction between surface water and groundwater 
exists. 

In this particular case, the LENRD has adopted a number 
of regulations over the years that seek to limit irrigation. One of 
the primary limitations is a prohibition on expanding the acre-
age that is irrigated within the district. See id. at 902 (citing 
Neb. Rev. Stat. § 46-739(1)(f)). Many of the NRDs within the 
state have done this. Beginning in about 2009, the LENRD 
started to limit continued irrigation to acres that had some his-
tory of irrigation, or to those for which a variance to the general 
limitation had been given. The LENRD required a historical 
showing that the acres had to have been classified as irrigated 
by the county assessor between 1999 and 2008. In about 2012, 
the LENRD added a new regulation that defined the required 
irrigation history to include acres that had been “actually irri-
gated” at least one year between 1999 and 2008. Id. at 903. 

Burton P. Lingenfelter had four parcels in the LENRD that 
he had purchased at different times, and all of the parcels had 
different capacities to support a well. The parcel in question 
did not support a well, but in 2008, Lingenfelter acquired an-
other nearby parcel that had wells that could support irrigation 
on his existing land. Id. at 904. In 2009, Lingenfelter claimed 
he met with the LENRD staff and they calculated how much 
land had been irrigated with the wells on the parcels with wells. 
The total number of acres historically irrigated by those three 
wells was more than would be irrigated after Lingenfelter com-
pleted his modifications to the water distribution system. So, 
he concluded, he would not need to seek NRD approval. Id. 
at 905. Pipes were constructed to carry water to the newly irri-
gated parcel and the parcel was irrigated from 2010 until 2013. 
Id. at 906. The LENRD learned of the irrigation and issued a 
cease and desist order, citing the restriction on irrigating land 
that had not been irrigated within the requisite time frame. Id. 
at 906–07. 



page 8 WATER LAW NEWSLETTER Vol. XLIX, No. 3, 2016 

Lingenfelter requested and received a hearing before the 
LENRD. The LENRD concluded that the land in question did 
not have the requisite irrigation history under its rules, and that 
he had not gotten a variance from those rules, so it continued 
the cease and desist order. Id. at 907. 

Lingenfelter appealed the order to district court, requesting 
judicial review under the Nebraska Administrative Procedure 
Act (APA), Neb. Rev. Stat. §§ 84-901 to 920. The appeal in-
cluded a claim for a declaratory judgment, asserting a facial 
due-process claim against the LENRD’s rules and an as-applied 
claim that they violated his right to equal protection. Lingen-
felter, 881 N.W.2d at 907. The district court affirmed all as-
pects of the LENRD’s decision, and rejected Lingenfelter’s 
constitutional claims. The Nebraska Supreme Court affirmed.  

Insofar as the petition for judicial review was concerned, 
the district court reviewed the LENRD’s actions de novo on the 
record, see Neb. Rev. Stat. § 84-917(5)(a), and the Nebraska 
Supreme Court reviewed the district court’s decision for errors 
appearing on the record, see id. § 84-918(3). Such an inquiry 
involves deference at the appellate court level, asking “whether 
the decision conforms to the law, is supported by competent 
evidence, and is neither arbitrary, capricious, nor unreasona-
ble.” Lingenfelter, 881 N.W.2d at 909.  

As to the substantive non-constitutional issues, Lingen-
felter made two arguments. First, he argued that the 2009 con-
versation with the LENRD staff ought to result in the LENRD 
being estopped from asserting that he was not in compliance 
with the regulations. Id. The court quickly disposed of this ar-
gument, noting that there was no representation by the LENRD 
staff that he would be in compliance with the regulations if he 
were to irrigate the parcel in question. There was, thus, nothing 
upon which Lingenfelter could have relied. Id. at 909–10. 

Second, Lingenfelter argued that the LENRD had misap-
plied its rules and that the district court had erroneously af-
firmed that error. Id. at 910. The specifics of the underlying 
challenge are difficult to discern from the opinion, but it ap-
pears that Lingenfelter believed the LENRD had either used the 
wrong rules to determine the parcel’s eligibility (the 2012 rule, 
as opposed to the 2009 rule), misapplied the rules, or was act-
ing arbitrarily by requiring any irrigation history. The court 
disposed of the rule-based arguments by carefully evaluating 
the district court’s statements and concluding that the district 
court had simply not done what Lingenfelter claimed it had. Id. 
at 911. The LENRD’s rules, however, were not a model of clar-
ity, using the term “irrigated acres” alongside multiple modifi-
ers in different places: “Historically Irrigated Acres,” “Certified 
Irrigated Acres,” and “New Irrigated Acres.” Id. 

As to the constitutional claims, the court took up the matter 
under the Uniform Declaratory Judgments Act, Neb. Rev. Stat. 
§§ 25-21,149 to -21,164. This constitutes a somewhat new as-
pect of judicial review in cases involving NRD rules. Another 
option for pursuing a declaratory judgment is to make the claim 
under the APA. As the court noted, however, NRDs are not 
agencies that are subject to the APA. Rather, they are political 
subdivisions. Lingenfelter, 881 N.W.2d at 912. The APA, how-
ever, governs judicial review of NRD orders because the stat-
utes enabling the NRDs to issue orders direct judicial review to 
be taken under the APA. Id. (citing Neb. Rev. Stat. § 46-750). 
To the court, review of the agency rules was not a review of an 
NRD order and, thus, the APA did not apply. Id. 

The court’s opinion could be criticized on this basis. After 
all, it was the cease and desist order that was the subject of the 
appeal. Means of attacking the issuance of such an order in-
clude a request to invalidate the rules upon which the order was 
based, or raising a constitutional claim as to the application of 
those rules. In either event, the order would be flawed. Similar-
ly, if the matter were framed as a challenge to the adoption of 
the rule (a facial sort of challenge), NRDs adopt such rules 
through orders that, arguably, place them within the ambit of 
the statutes directing courts to the APA. In any event, for prac-
tical purposes, it is not at all clear that the specific means of 
judicial review is important. It is not clear, for example, that the 
standard of judicial review in a Uniform Declaratory Judg-
ments Act case is any different from the standard in a case in-
volving a declaratory judgment under the APA. See Neb. Rev. 
Stat. § 84-911 (providing declaratory judgment for review of 
rules and regulations, but requiring the claim to be made in the 
district court in Lancaster County). 

The court’s disposition of the constitutional claims is not 
particularly groundbreaking. The court finds a rational basis for 
the provisions related to irrigation history by citing the need to 
conserve groundwater. Lingenfelter, 881 N.W.2d at 915. And, 
with no suspect classification to ratchet up the standard of re-
view, limiting irrigation to those areas where irrigation oc-
curred in the past is a reasonable means of conserving 
groundwater. Perhaps one could add that it is a reasonable 
means of restricting future use. If taken down that path, howev-
er, one might be tempted to cite observations about the correla-
tive nature of groundwater rights in Nebraska under the 
common law. It is unclear, however, whether these common 
law roots persist, let alone serve to undermine classifications 
based upon the time at which irrigation started. 

In sum, the court’s opinion deals with a challenge that will 
become more common as Nebraska’s NRDs become more in-
volved in administering water use. The takeaway advice is to 
carefully draft the regulations that are in play, review them as a 
whole to ensure consistency and cohesiveness, and then apply 
them with care. Historically, NRDs have not been as adept at 
doing this as more traditional water-administering agencies. In 
time, perhaps, they will be. 

NEVADA 
(Amy K. Kelley, Editor, Guest Reporter) 

NEVADA SUPREME COURT ADDRESSES JUDICIAL REVIEW OF

DECISIONS OF THE STATE ENGINEER 

The Nevada Supreme Court has spent considerably energy 
in the last year reviewing, or declining to review, decisions of 
the State Engineer. This report covers three of those cases, in 
chronological order. 

Benson v. State Engineer 
In Benson v. State Engineer, 358 P.3d 221 (Nev. 2015), 

Patti Benson inherited a farm and attendant permitted water 
rights, as reflected in a quitclaim deed, after many preceding 
years of extensions from the State Engineer. The extensions 
were for drilling a replacement well for the water, and filing a 
map and proof of application of water to beneficial use. The 
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record did not reflect that Benson ever filed a report of convey-
ance (the deed) with the State Engineer. Several months after 
Benson acquired the property and permitted water rights, the 
State Engineer sent “final notice” to a predecessor trust of a 
deadline (to file the documents or to request yet another exten-
sion) that, if not met, would result in cancellation of the water 
right. Id. at 222–23. The deadline passed, and the right was 
canceled by the State Engineer on September 11, 2013; notice 
was sent to the trust. Although the notices of the deadline and 
the ultimate cancellation were not sent to Benson, she had ac-
tual notice. Id. at 223. 

Cancellations may be appealed within 60 days, upon writ-
ten request for review by the State Engineer at a public hearing. 
Nev. Rev. Stat. § 533.395(2). Benson did not pursue that ad-
ministrative review, but rather directly petitioned for review of 
the cancellation in the district court. The district court granted 
the State Engineer’s motion to dismiss. In affirming on appeal, 
the Nevada Supreme Court addressed exhaustion of remedies, 
and the futility exception to exhaustion. 

The court first summarily dealt with Benson’s complaints 
about the lack of notice. An earlier Nevada case, Engelmann v. 
Westergard, 647 P.2d 385 (Nev. 1982), had allowed judicial 
review of a canceled water permit without exhaustion of reme-
dies, but in that case, the water rights claimant had no notice of 
cancellation for several years. In the instant case, the court not-
ed that Benson had actual notice; therefore, she had not been 
prevented from seeking administrative relief. The court then 
turned to a fairly lengthy discussion of futility. Benson, 358 
P.3d at 225. 

In the public hearing that is held in the event of administra-
tive review of a cancellation, the State Engineer can “affirm, 
modify or rescind the cancellation.” Id. at 224 (quoting Nev. 
Rev. Stat. § 533.395(2)). But, in the latter two situations, the 
original priority date is replaced by the date the party petitioned 
for review by the State Engineer of the cancellation. Id. (citing 
Nev. Rev. Stat. § 533.395(3)). Benson claimed that, since the 
relevant water supply was fully appropriated, modification or 
rescission of her permit with the concomitant new priority date 
would “amount to nothing more than a piece of paper.” Id. at 
225. Thus, resort to the administrative appeal would be “futile.” 
Id. The court unanimously disagreed, and held that section 
533.395(2) “requires a party aggrieved by the cancellation of a 
water permit to exhaust all available administrative remedies 
before seeking judicial review, even when the remedy the State 
Engineer is authorized to provide is not the remedy that the 
party seeks.” Id. at 222. It rather pointedly stated that 

we do not consider administrative proceedings to be 
futile solely because the statute prevents the petitioner 
from receiving his or her ideal remedy through admin-
istrative proceedings. If a permit with a 2013 priority 
date did not allow her to appropriate sufficient water, 
seeking judicial review would have then been permis-
sible.  

Id. at 226 (first emphasis added). 

Part of the court’s reasoning was based on the terms of an-
other subsection of the statute, which says that “‘[t]he cancella-
tion of a permit may not be reviewed or be the subject of any 
judicial proceedings unless a written petition for review has 
been filed and the cancellation has been affirmed, modified or 

rescinded’ by the State Engineer.” Id. at 224 (alteration in orig-
inal) (quoting Nev. Rev. Stat. § 533.395(4)). That does seem 
perfectly clear on the exhaustion of remedies issue. As to the 
rejection of Benson’s futility argument, the court’s reasoning 
was more policy based. After acknowledging that its approach 
“defines Nevada’s futility [exception] more narrowly than the 
federal courts’ definitions, which focus on the adequacy of the 
remedy,” the court proceeded to explain that “[s]uch a strict 
standard is necessary in cases under NRS Chapter 533 because 
of the unique nature of water rights.” Id. at 226. 

First, strict requirements for exhaustion are “warranted be-
cause the administrative review process requires a public hear-
ing. The scarcity of water resources in our desert climate 
demands public scrutiny in water rights cases.” Id. (citation 
omitted). Second, the administrative review “will provide the 
district court with a fully developed record and administrative 
decision, including factual findings by an administrative body 
with expertise on water appropriation.” Id. Finally, requiring 
exhaustion “will provide the State Engineer with the opportuni-
ty to correct its mistakes and protect judicial resources.” Id. 

The court finished its opinion by addressing why equitable 
relief was not appropriate in this case. Distinguishing an earlier 
cancellation case, the court conceded that Benson had estab-
lished that the State Engineer was not approving new applica-
tions to appropriate from the water basin in question. Id. at 227 
(citing State Eng’r v. Am. Nat’l Ins. Co., 498 P.2d 1329 (Nev. 
1972)). But, it noted that Benson had 

not shown that she or her family have expended any 
funds towards improvements or completed any portion 
of the [well replacement] project, that the water was 
put to beneficial use, that a third party would not be 
harmed by her appropriation of water, or that such ap-
propriation would benefit Eureka County. 

Id. (emphasis added). There was, in short, no demonstration 
“that the law does not provide her with an adequate legal reme-
dy” and that extraordinary equitable relief was warranted. Id. 
at 228. 

Eureka County v. State Engineer 
In Eureka County v. State Engineer, 359 P.3d 1114 (Nev. 

2015), the Nevada Supreme Court reviewed consolidated ap-
peals addressing whether Nev. Rev. Stat. § 533.370(2) allows 
the State Engineer, in determining whether to grant an applica-
tion for a proposed use of water, or a change of water rights, to 
consider potential unspecified mitigation by the applicant when 
assessing whether the application “conflicts with existing 
rights.” Eureka Cnty., 359 P.3d at 1115 (quoting Nev. Rev. 
Stat. § 533.370(2)). The facts involve a fascinating and com-
plex tale of an attempt to convert agriculture-related water 
rights to mining uses for a large proposed molybdenum mine, 
with an accompanying “extensive” drawdown of the water ta-
ble, but rather anti-climactically, the court found that 

even assuming that . . . the State Engineer has authori-
ty to grant an application that conflicts with existing 
rights based upon a determination that the applicant 
will be able to mitigate, the State Engineer’s decision 
to approve the applications and issue the permits at is-
sue here is not supported by sufficient evidence that 
successful mitigation efforts may be undertaken so as 
to dispel the threat to existing rights holders. 
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Id. at 1115–16 (emphasis added). 

After concluding that the pumping by the mine certainly 
would conflict with existing rights, indeed result in some cases 
in “the complete depletion of the source of existing water 
rights,” id. at 1118, the court demonstrated that it was utterly 
underwhelmed by the “yes, but” mitigation argument. See id. at 
1119 (“Nowhere in the ruling . . . does the State Engineer artic-
ulate what mitigation will encompass, even in the most general 
sense. And evidence of what that mitigation would entail and 
whether it would indeed fully restore the senior water rights at 
issue is lacking . . . .”). Even the representations of the appli-
cant were that “[a] mitigation plan hasn’t been developed yet. It 
would be speculative to say what we would or would not pro-
pose.” Id. The court listed theories posited by the State Engi-
neer as to what might happen, but none of it mattered. It 
declined to allow the State Engineer to “leave for a later day 
. . . the determination of exactly what . . . mitigation would 
entail. . . . [T]he State Engineer’s decision . . . must be made 
upon presently known substantial evidence, rather than infor-
mation to be determined in the future . . . .” Id. at 1120. 

In addition to the stark reality of that truth (that decisions 
must be based on substantial evidence), the court added some 
explanations as to why that is the case. “First, those who pro-
test an application . . . must have a full opportunity to be heard, 
a right that includes the ability to challenge the evidence . . . .” 
Id. The court elaborated on this at some length. Second, “the 
State Engineer’s decision . . . must be sufficiently explained 
and supported to allow for judicial review.” Id. at 1120–21. 
The court resisted the invitation to be a “rubber stamp.” Id. 
at 1121. 

Jackson v. Groenendyke 
In Jackson v. Groenendyke, 369 P.3d 362 (Nev. 2016), the 

State Engineer had adjudicated disputed claims regarding rights 
to certain spring waters. The appeal addressed the issue of 
“whether a party who timely files exceptions [to the State En-
gineer’s determination] may later supplement those exceptions 
to include property access claims arising from its water rights.” 
Id. at 363–64. The party seeking exceptions wished to add a 
plea to the trial court regarding access to another party’s prop-
erty “for the limited purpose of repair and maintenance of facil-
ities.” Id. at 364. The court ruled that such a supplement would 
be allowed. See id. (“[P]roceedings on exceptions to the State 
Engineer’s order of determination shall be held in accordance 
with the Nevada Rules of Civil Procedure, and those rules al-
low amended pleadings.”). 

The court agreed with the party resisting the supplementa-
tion that the Nevada statutes do not expressly provide jurisdic-
tion of “land entry claims” in water rights adjudications, but 
stated that “nothing in Chapter 533 prevents a court of general 
jurisdiction . . . from hearing related claims.” Id. at 365. “[T]he 
issue of repair arises out of the same transaction or occurrence 
as the vested water rights,” thus it was appropriate for the trial 
court to “consider the issue of limited land access to conduct 
reasonable maintenance and repair.” Id. at 366. 

The court spent precious little time on one final issue, 
which related to a challenge to the State Engineer’s and district 
court’s determination on beneficial use. The court declined a 
request to “reweigh the facts,” stating that “the record supports 

that the district court’s findings are not clearly erroneous and 
are based on substantial evidence . . . .” Id. at 367. 

OREGON 
(Kirk B. Maag, Reporter) 

FEDERAL COURT DENIES PRELIMINARY INJUNCTION

MOTION IN ENDANGERED SPECIES ACT CASE AGAINST U.S.
BUREAU OF RECLAMATION AND IRRIGATION DISTRICTS 

On April 7, 2016, the U.S. District Court for the District of 
Oregon denied a motion for preliminary injunction filed by the 
Center for Biological Diversity (CBD) and WaterWatch of 
Oregon, Inc. (WaterWatch) in a case involving the use and 
storage of water in three central Oregon reservoirs. See Opinion 
& Order, Ctr. for Biological Diversity v. U.S. Bureau of Rec-
lamation, Nos. 6:15-cv-02358 (lead), 6:16-cv-00035 (D. Or. 
Apr. 6, 2016). CBD filed its lawsuit against the U.S. Bureau of 
Reclamation (Reclamation) in December 2015, and Water-
Watch filed its lawsuit against Reclamation and the Central 
Oregon, North Unit, and Tumalo irrigation districts in January 
2016. On January 20, 2016, the court consolidated the two law-
suits into a single case. In their motion for preliminary injunc-
tion, CBD and WaterWatch asked the court to order immediate 
changes to the operation of the Crane Prairie, Wickiup, and 
Crescent Lake reservoirs. These changes would have severely 
limited (if not entirely eliminated) the affected irrigation dis-
tricts’ ability to deliver stored water to their members during 
the 2016 irrigation season. 

The U.S. Fish and Wildlife Service (FWS) listed the Ore-
gon spotted frog as threatened in August 2014. See 79 Fed. 
Reg. 51,658 (Aug. 29, 2014) (to be codified at 50 C.F.R. pt. 
17). CBD and WaterWatch alleged that Reclamation violated 
the Endangered Species Act of 1973 (ESA), 16 U.S.C. 
§§ 1531–1544, by failing to consult with the FWS regarding 
the potential effects of continued Crane Prairie and Wickiup 
reservoir operations on the frog after it was listed. CBD also 
alleged that Reclamation violated the ESA by operating the 
Crane Prairie and Wickiup reservoirs in a way that harms the 
species. WaterWatch made a similar allegation against Recla-
mation, and also alleged that the irrigation districts violated the 
ESA by operating the Crane Prairie, Wickiup, and Crescent 
Lake reservoirs in a way that causes harm to the species. 

The Arnold and Lone Pine irrigation districts intervened in 
the cases to protect their rights to store water in the Crane Prai-
rie reservoir, and to use that water for irrigation. The Confeder-
ated Tribes of the Warm Springs Reservation of Oregon and 
the State of Oregon requested to participate in the cases as ami-
cus curiae. The court granted both requests. 

In its opinion denying the preliminary injunction motion, 
the court explained that “[a] preliminary injunction is ‘an ex-
traordinary remedy that may only be awarded upon a clear 
showing that the plaintiff is entitled to such relief.’” Opinion & 
Order, supra, at 2 (quoting Winter v. Natural Res. Def. Council, 
Inc., 555 U.S. 7, 22 (2008)). To obtain a preliminary injunc-
tion, the plaintiffs were required to show (1) a likelihood of 
success of the merits of their case, (2) a likelihood of irrepara-
ble harm in the event an injunction was not issued, (3) that the 
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balance of the hardships tipped in their favor, and (4) that the 
injunction served the public interest. Id. at 2–3. The court’s 
analysis of these factors is summarized below. 

Likelihood of Success on the Merits. The court did not 
reach a conclusion regarding whether operation of the reser-
voirs results in a violation of the ESA. The court stated: 
“[E]ven if I found that the dams’ operations were likely to re-
sult in unlawful ‘take’ of the spotted frog in violation of Sec-
tion 9 [of the ESA], plaintiffs do not meet their burden of 
establishing that the facts and law clearly support the extraor-
dinary injunctive relief they seek.” Id. at 6. The court also stat-
ed: “[P]laintiffs fail to establish a clear likelihood of success on 
the merits or irreparable harm to the spotted frog that would be 
remedied by the relief they seek.” Id. at 11. 

Likelihood of Irreparable Harm. The court rejected the 
plaintiffs’ argument that take of a single frog or egg mass is 
sufficient to show irreparable harm in this case. Rather, “plain-
tiffs must make a showing of ‘extreme damage’ and present 
evidence that the dams’ operations are causing irreparable harm 
to the spotted frog that ‘would be significant for the species as 
a whole.’” Id. at 7 (quoting Pac. Coast Fed’n of Fishermen’s 
Ass’ns v. Gutierrez, 606 F. Supp. 2d 1195, 1210 n.12 (E.D. Cal. 
2008)). The court explained that the plaintiffs failed to 
“provid[e] any substantive evidence to quantify the harm that 
would result.” Id. at 8. As such, the court could not “find that 
the potential harm warrants the mandatory relief requested by 
plaintiffs.” Id. 

Balancing of Hardships and the Public Interest. The court 
held that the plaintiffs failed to satisfy either of these factors. 
The court concluded that the plaintiffs failed to show their pro-
posed injunction would “benefit the spotted frog pending reso-
lution of this case.” Id. at 10. The court questioned the limited 
analysis relied on by the plaintiffs to support the proposed in-
junction. The court noted that “[the] plaintiffs’ requested relief 
is not based on studies or surveys of the frog and the hydrolog-
ical conditions of the Upper Deschutes River basin over a 
meaningful period of time. Rather, [the] plaintiffs’ proposals 
are based primarily on the limited observations of one individ-
ual over the course of several weeks.” Id. at 9. The court con-
cluded that “[t]his fact alone renders the requested relief 
questionable,” particularly given that “biologists and other ex-
perts disagree with [the] plaintiffs’ proposals.” Id. 

The court also noted several other harms likely to result 
from the plaintiffs’ proposed relief. For example, the court 
concluded the proposed injunction “would disrupt the ongoing, 
collaborative efforts by [Reclamation], the Districts, the State 
of Oregon, the Tribe and other stakeholders to address long-
term changes to the dams’ operations.” Id. at 10. A disruption 
to this collaborative process “would not assist the spotted frog 
in the long term or benefit the public interest.” Id. The court 
also noted other harms, including hardship for farmers and 
ranchers, increased flooding risk at Tumalo, complete loss of 
stored water for North Unit Irrigation District, potential viola-
tions of state water law, and potential harm to other ESA-listed 
species. Id. at 10–11. 

The court ordered the parties to participate in confidential 
settlement negotiations mediated by Magistrate Judge Coffin. 
On October 28, 2016, the parties submitted a stipulated settle-
ment agreement to the court. As of the date of this report, the 
Court had not taken action on the agreement. 

Editor’s Note: The reporter’s firm represents the irrigation 
districts involved in this litigation. The views of the reporter 
expressed in this report do not necessarily represent the views 
of the irrigation districts. 
 

TEXAS 
(Emily Willms Rogers, Reporter, and 

Denise Cheney, Guest Reporter) 
 

 
ACCOMMODATION DOCTRINE APPLIES TO GROUNDWATER 

RIGHTS OWNERS 

An important groundwater rights decision was reached by 
the Texas Supreme Court in Coyote Lake Ranch, LLC v. City of 
Lubbock, No. 14-0572, 59 Tex. Sup. Ct. J. 967, 2016 WL 
3176683 (Tex. May 27, 2016, reh’g denied). The issue before 
the court was whether the owner of groundwater rights was 
subject to the accommodation doctrine, thereby requiring the 
groundwater rights owner to accommodate the surface owner’s 
existing use of the land when constructing its groundwater fa-
cilities. The court found that the doctrine does apply to 
groundwater rights owners, and also decided that groundwater 
rights owners have implied easements to access and develop 
their groundwater that are dominant to the rights of the surface 
owner. Id. at *1. 

Coyote Lake Ranch (Ranch) is a 26,000-acre ranch in the 
Texas Panhandle, on the New Mexico border, overlying the 
Ogallala Aquifer. It is used primarily for agriculture, raising 
cattle, and recreational hunting. Id. In 1953, during a devastat-
ing drought, the City of Lubbock bought the Ranch’s ground-
water for use as a public water supply. The Ranch conveyed the 
groundwater to the City by a deed that reserved water for do-
mestic, ranching, oil and gas production, and agricultural uses. 
The deed contained lengthy provisions with regard to the City’s 
right to use the land, which are set out in the case. Id. Regard-
ing well locations, the deed stated that the City “may at any 
time and location drill water wells and test wells on said lands 
for the purpose of investigating, exploring[,] producing, and 
getting access to [the groundwater].” Id. (first alteration in orig-
inal). Regarding surface use, the deed stated that the City “may 
construct certain specified facilities, including water lines, fuel 
lines, power lines, communication lines, [and other described 
facilities] ‘on, over and under said lands necessary or incidental 
to any of said operations.’” Id. at *2.  

The City had seven wells on one edge of the Ranch. Id. In 
2012, the City decided to increase water production and an-
nounced plans to drill as many as 20 test wells in the middle of 
the Ranch, followed by 60 additional wells spread across the 
Ranch. Id. at *3. The Ranch owners objected to the City’s pro-
posed drilling program, claiming that it “would increase ero-
sion and injure the surface unnecessarily.” Id. They also 
complained that the City’s construction of overhead electric 
lines constituted a danger to the lesser prairie-chicken. The City 
claimed that it was acting within the broad rights conferred by 
its deed, and began mowing extensive paths through the native 
grass to prospective drill sites. Id. 

The Ranch sued for an injunction, pleading that “the City 
‘ha[d] a contractual and common law responsibility to use only 
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that amount of surface that is reasonably necessary for its oper-
ations’ and ‘a duty to conduct its operations with due regard for 
the rights of the surface owner.’” Id. The Ranch owners were 
concerned that removing the vegetation resulted in wind ero-
sion, which was exacerbated by cattle tromping and the 
drought, all of which prevented grass from growing back. The 
Ranch proposed an alternative plan for different well sites and 
fewer roads. The City contended that it did not have limitations 
on its rights under its deed and that the law imposed no duty on 
groundwater rights owners, as it does on mineral rights owners, 
to accommodate the surface owner. Id. 

The trial court issued the injunction, enjoining the City 
from mowing, blading, or otherwise destroying grass, proceed-
ing with any drilling without consulting the Ranch, and erect-
ing power lines to proposed well fields. Id. The City appealed, 
and the court of appeals found that the deed provisions were 
broad and that there was nothing in the supreme court’s deci-
sion in Edwards Aquifer Authority v. Day, 369 S.W.3d 814 
(Tex. 2012, reh’g denied), that supported the extension of the 
accommodation doctrine from oil and gas rights to groundwater 
rights. Coyote Lake, 2016 WL 3176683, at *3. It reversed the 
trial court’s order for an injunction and remanded the case for 
further proceedings. Id. 

On further appeal, the Texas Supreme Court, in analyzing 
the City’s argument that it had broad powers under the deed to 
locate its facilities anywhere within the property, found instead 
that while the City had the right to drill wells “at any time and 
location,” it was not clear from the language in the deed 
“whether the City can do everything necessary or incidental to 
drilling anywhere [on the Ranch], as it claim[ed], or only what 
is necessary or incidental to fully access the groundwater, as 
the Ranch argue[d].” Id. at *4. Under the City’s interpretation, 
the City could drill anywhere, even if there were places that 
were less damaging to the surface. Under the Ranch’s argu-
ment, the City could drill only where the Ranch allowed, as 
long as the City’s full access to the groundwater was not im-
paired. Under this interpretation, the Ranch could severely limit 
the City’s activities. Id. Despite the seemingly broad surface 
use grant in the deed, the court found that the language of the 
grant did not resolve the dispute between the parties. The court 
therefore disagreed with the City’s position that the deed alone 
determined its rights to use the Ranch. Id. at *5. The court then 
turned to the question about whether the accommodation doc-
trine should apply. 

The court reviewed the history of the accommodation doc-
trine, which it had announced in 1971 in Getty Oil Co. v. Jones, 
470 S.W.2d 618 (Tex. 1971, no pet.). Coyote Lake, 2016 WL 
3176683, at *6. In that case the surface owner contested the 
right of the mineral estate owner, Getty Oil Co. (Getty), to erect 
pumpjacks in the path of several center-pivot irrigation systems 
already in use on his farm, thereby preventing their further use. 
Id. Getty argued that under its lease and as the owner of the 
dominant estate, it could place its facilities anywhere, even 
though it had a feasible option of burying the pumpjacks or 
using smaller hydraulic pumps. Id. The court held that 

where there is an existing use by the surface owner 
which would otherwise be precluded or impaired, and 
where under the established practices in the industry 
there are alternatives available to the lessee whereby 
the minerals can be recovered, the rules of reasonable 
usage of the surface may require the adoption of an al-
ternative by the lessee. 

Id. (alteration omitted) (quoting Getty, 470 S.W.2d at 622). 

The court also discussed several other cases in which it 
had applied the accommodation doctrine, including Merriman 
v. XTO Energy, Inc., 407 S.W.3d 244 (Tex. 2013, no pet.). In
Merriman, the supreme court held: 

 To obtain relief on a claim that the mineral lessee 
has failed to accommodate an existing use of the sur-
face, the surface owner has the burden of proof that 
(1) the lessee’s use completely precludes or substan-
tially impairs the existing use, and (2) there is no rea-
sonable alternative method available to the surface 
owner by which the existing use can be continued. If 
the surface owner carries that burden, he must further 
prove that given the particular circumstances, there are 
alternative reasonable, customary, and industry-
accepted methods available to the lessee which will al-
low recovery of the minerals and also allow the sur-
face owner to continue the existing use. 

Coyote Lake, 2016 WL 3176683, at *7 (quoting Merriman, 407 
S.W.3d at 249). The goal of the accommodation doctrine, ac-
cording to the court, is to “balance the rights of surface and 
mineral owners to use their respective estates while recognizing 
and respecting the dominant nature of the mineral estate.” Id. 
(quoting Merriman, 407 S.W.3d at 250). 

The supreme court found that a severed groundwater estate 
has the same implied right to use the surface as a severed min-
eral estate does, because the grant of the groundwater right 
would be useless without this implied right. Id. at *8. The court 
further found that the implied right is dominant to the rights of 
the surface owner, because the surface owner must allow the 
exercise of that implied right. Id. at *9. Therefore, it was ap-
propriate to apply the accommodation doctrine to groundwater 
rights. The court held that “the accommodation doctrine applies 
to resolve conflicts between a severed groundwater estate and 
the surface estate that are not governed by the express terms of 
the parties’ agreement.” Id. The burden of proof outlined in the 
Merriman case would also apply. Id. 

The court reversed the decision of the appellate court and 
remanded the case for further proceedings consistent with this 
opinion. Id. at *10. It also dissolved the temporary injunction, 
finding that it was so broad that it enjoined the City from ac-
tivities that it had the lawful right to perform, and therefore 
constituted an abuse of discretion. Id. at *9–10. The supreme 
court denied the City’s motion for rehearing on September 23, 
2016. 
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AN HISTORIC AGREEMENT 
(Dean A. Couch, Oklahoma Reporter)

 On December 16, 2016, President Barack Obama signed 
the Water Infrastructure Improvements for the Nation Act 
(WIIN Act), Pub. L. No. 114-322, 130 Stat. 1628 (2016). Sec-
tion 3608 of the WIIN Act approved, ratified, and confirmed 
the water settlement agreement between and among the Choc-
taw Nation, Chickasaw Nation, the State of Oklahoma, and the 
City of Oklahoma City (Settlement Agreement). 

 The title of this report, “An Historic Agreement,” is the 
headline title on the homepage of the website jointly created by 
the parties to the first Indian water rights settlement agreement 
in Oklahoma. See Water Unity Oklahoma (WaterUnityOK), 
https://www.waterunityok.com. The website contains down-
loadable copies of the 88-page Settlement Agreement itself, 
along with 15 exhibits that are made part of the agreement. The 
supporting exhibits include maps, hydrologic models, and other 
implementing documents such as the draft language for federal 
legislation ultimately included as section 3608 of the WIIN 
Act. 

 Why is the Settlement Agreement considered to be histor-
ic? There are at least two major reasons for that characteriza-
tion. First, it is the first Indian water settlement agreement for 
the State of Oklahoma. Second, from initiation of litigation in 
2011 to approval of the agreement by Congress in 2016, the 
stars aligned and the agreement was negotiated with (relatively) 
lightning speed for an Indian water rights settlement, particu-
larly one that involved virtually one-fourth of the whole state. 

 There are 38 federally recognized Indian tribes located 
within Oklahoma, second only to California’s 105. One might 
surmise that the State of Oklahoma has had significant experi-
ence in addressing Indian water rights claims. The reality is 
that the agreement to formally address claims by the Choctaw 
Nation and Chickasaw Nation is the first for the state. A short 
background may be helpful to understand who the stars were 
and why it can be said that the settlement was reached with 
lightning speed. 

Background 

 The Choctaw Nation and Chickasaw Nation were among 
the first Indian tribes who had to enter treaties with the United 
States pursuant to the Indian Removal Act of 1830, 4 Stat. 411. 
That Act opened the door to more westward expansion by 
non-Indians. It authorized the President to remove Indian tribes 
from continued on page 2 

COURT CLARIFIES REUSE 
PERMITTING REQUIREMENTS 

(Emily Willms Rogers, Texas Reporter)

 For more than a decade, the State of Texas, the Texas 
Commission on Environmental Quality (TCEQ), and stake-
holder groups have grappled with how wastewater return flows 
should be treated in the water rights permitting context. At is-
sue has been whether, after it is discharged to a stream, 
wastewater effluent is “state water” subject to the laws of prior 
appropriation, or whether the law allows effluent derived from 
different sources of water to be treated as something other than 
state water when evaluating a request to reuse the effluent. See 
White Paper, Reuse Committee of the Tex. Water Conservation 
Ass’n, “Texas Water Rights and Wastewater Reuse,” in Tex. 
Water Dev. Bd., Water for Texas 2007: Volume I, at 31, 35 
(Doc. No. GP-8-1, Jan. 2007). The Texas Court of Appeals has, 
in part, clarified answers to some of these questions. See R.E. 
Janes Gravel Co. v. TCEQ, No. 14-15-00031-CV, 2016 WL 
7323307 (Tex. App.—Houston [14th Dist.] Dec. 15, 2016, no 
pet.). 

Background 

 In 2001, the City of Lubbock, Texas, which is located in 
the Brazos River Basin, was granted a wastewater discharge 
permit that allows the City to discharge a maximum of 10,081 
acre-feet of wastewater into the North Fork of the Brazos Riv-
er. The City began discharging wastewater under the permit in 
2003. The City’s treated effluent is derived from two sources: 
(1) surface water originating in the Canadian River Basin that 
is purchased by the City from the Canadian River Municipal 
Water Authority (CRMWA) and transported by pipeline to the 
city, and (2) groundwater from wells owned by the City and 
CRMWA. To take advantage of this supply of water, the City 
filed a water rights amendment application with the TCEQ 
seeking a bed and banks permit to transport 10,081 acre-feet 
per year of treated effluent from the City’s discharge point to 
its point of diversion 2.7 miles downstream on the North Fork 
of the Brazos River. Id. at *2. 

 The TCEQ conducted its analysis of the application and 
prepared a draft permit granting the City’s application. R.E. 
Janes Gravel Company (Janes) protested the application. Janes 
owns a 1968 water right authorizing it to divert up to 450 acre-
feet of water annually from a diversion point downstream 
of the City’s diversion point on the North Fork. The company, 
in continued on page 5 

Volume L, Number 1, 2017



page 2 WATER LAW NEWSLETTER Vol. L, No. 1, 2017 

AN HISTORIC AGREEMENT 
(continued from page 1) 

from areas east of the Mississippi River to areas set aside for 
them west of the Mississippi River. The land areas to be per-
manently set aside for the Choctaw Nation and Chickasaw Na-
tion included the southeast quarter of present day Oklahoma. 
The removal treaties for the Nations provided that the United 
States would provide a fee patent to reflect direct ownership of 
the lands by the Nations. In other words, the removal areas 
would not be considered public domain land reservations with 
title held by the United States. Other tribes that were removed 
to present day Oklahoma from the eastern United States in-
cluded the Cherokee Nation, Seminole Nation, and Muscogee 
(Creek) Nation. These tribes, along with the Choctaw and 
Chickasaw, were referred to as the Five Civilized Tribes, or 
now the Five Tribes. The forcible removal of tribal members 
from the southeastern United States to present day Oklahoma, 
during which many died from starvation, illness, and exposure, 
became known as the Trail of Tears. Exhibit 10 of the support-
ing documents found on the WaterUnityOK website is a map 
that shows the historical tribal areas of the Choctaw Nation and 
Chickasaw Nation within the State of Oklahoma, as well as the 
30 hydrologic basins addressed by the Settlement Agreement. 

 Soon after the Civil War (1861–1865), the policy of the 
United States changed from allowing the removed tribes to 
have a permanent homeland and their own governments, to a 
policy of assimilation of tribal members and eventual extinc-
tion of tribal governments (this latter federal policy of tribal 
government extinction was reversed in the Indian Reorganiza-
tion Act of 1934, 48 Stat. 984). The federal policy of assimila-
tion forced the tribes to change their view that the land was 
held in common by all tribal members to the view that individ-
ual tribal members should own tracts of land, primarily for ag-
ricultural pursuits, through the allotment process. Congress 
passed the Homestead Act of 1862, 12 Stat. 392, to open the 
West to settlement where many Indian reservations already 
existed, and then passed the Indian General Allotment Act of 
1887 (Dawes Act), 24 Stat. 388, and the Curtis Act of 1898, 30 
Stat. 495, to implement the allotment process. Although most 
of the millions of acres of land initially patented to the tribes in 
present day Oklahoma were eventually allotted to individual 
tribal members, the tribal governments continued to hold some 
lands used for tribal government operations, schools, and other 
purposes. 

 Oklahoma became a state on November 16, 1907. Arti-
cle I, section 3 of the Oklahoma Constitution included a dis-
claimer over unappropriated public lands “held by any Indian, 
tribe, or nation.” The disclaimer clause was required by the 
Oklahoma Enabling Act of 1906, 34 Stat. 267, adopted by 
Congress to allow the Territory of Oklahoma and the Indian 
Territory to become the State of Oklahoma. 

Controversies Leading to Litigation 

 In 1974, the State of Oklahoma, through a predecessor 
agency to the Oklahoma Water Resources Board (OWRB), 
entered into a contract with the U.S. Army Corps of Engineers 
to reimburse the United States for the costs of construction of 
the water supply portion of Sardis Lake in southeastern Okla-
homa. A few years after the lake was completed in 1983, the 

Oklahoma legislature stopped appropriating funds to make the 
required annual payments. The United States eventually pre-
vailed in a breach of contract lawsuit, and in 2009, the State of 
Oklahoma entered into a consent order with the United States 
with a new schedule to begin making annual payments for the 
storage costs. The Oklahoma legislature failed to appropriate 
funds for the first annual payment directed by the consent or-
der, so in June 2010, the OWRB entered into an agreement 
with the City of Oklahoma City (OKC) to take over the obliga-
tions of the 1974 storage contract, including making the past 
due annual payments and annual payments thereafter. See Set-
tlement Agreement, exhibit 4. Sardis Lake was a logical exten-
sion of OKC’s water supply infrastructure already in place in 
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southeastern Oklahoma. In the 1950s, OKC had begun to trans-
fer water from southeast Oklahoma when it constructed Atoka 
Lake and a pipeline to OKC to meet growing demand 90 miles 
away in central Oklahoma. In the 1970s, OKC acquired storage 
rights to McGee Creek Reservoir located about 10 miles east of 
Atoka Lake and extended a pipeline from McGee Creek Reser-
voir to Atoka Lake for additional water supply. 

 Sardis Lake is located about 20 miles east of McGee Creek 
Reservoir on a tributary of the Kiamichi River in southeastern 
Oklahoma, within the historical boundaries of the Choctaw and 
Chickasaw Nations’ lands. The Nations opposed the transfer of 
the Sardis Lake water storage contract rights to OKC, asserting 
that the use of water from Sardis Lake by OKC without tribal 
input and authority would violate the water rights of the Choc-
taw Nation. The Choctaw Nation, along with the Chickasaw 
Nation, which held a one-quarter joint interest in Choctaw Na-
tion lands, initiated litigation in 2011 against the Oklahoma 
Governor, the OWRB, and OKC in the U.S. District Court for 
the Western District of Oklahoma. See Chickasaw Nation v. 
Fallin, No. 5:11-cv-00927 (W.D. Okla. filed Aug. 18, 2011). 
The lawsuit sought to enjoin the transfer of the Sardis Lake 
storage contract rights to OKC until the water rights of the 
Choctaw Nation and Chickasaw Nation could be resolved by 
an adjudication. In view of the complaint and assertion by the 
tribes that an adjudication of tribal water rights was necessary, 
in February 2012 the OWRB initiated a general stream adjudi-
cation in state court of the Kiamichi River Basin, including 
Sardis Lake, as contemplated by the 1952 McCarran Amend-
ment, 43 U.S.C. § 666. The United States was named as a de-
fendant representing the tribal interests in the state court 
proceedings, which were filed directly with the Oklahoma Su-
preme Court as an original action. In March 2012, the United 
States filed for removal of the state court litigation to the West-
ern District of Oklahoma. See OWRB v. United States, 
No. 5:12-cv-00275 (W.D. Okla. filed Mar. 12, 2012). The two 
federal cases were assigned to Judge Lee West. Judge West 
strongly encouraged the parties to begin settlement negotia-
tions. Those negotiations continued in earnest for about five 
years, until August 11, 2016, when the parties announced the 
settlement. The Settlement Agreement provides for the dismis-
sal of the two federal lawsuits. 

Settlement Agreement—Execution, Enactment, 
Enforcement, and Expiration 

 The Settlement Agreement defines four separate dates of 
note. Section 1.30 specifies that the execution date is August 
17, 2016, which is that date stated as the date that all parties 
signed the agreement. Section 1.28 indicates that the enactment 
date is the date on which the settlement legislation is enacted 
into federal law. As noted above, President Obama signed the 
WIIN Act containing the settlement legislation on December 
16, 2016. Accordingly, December 16, 2016, should be consid-
ered the enactment date. Section 1.29 specifies that the effec-
tive date is the date on which the Secretary of the Interior 
publishes notice in the Federal Register that the conditions of 
section 4 have been satisfied. Section 4 describes the conditions 

precedent to enforceability of the Settlement Agreement, which 
conditions include such matters as modifying the federal court 
order requiring the State of Oklahoma to reimburse the United 
States for the construction costs of Sardis Lake, the modifica-
tion of the transfer agreement between the OWRB and OKC, 
the issuance of a permit to OKC authorizing the appropriation 
of water in Sardis Lake under conditions as set forth in the Set-
tlement Agreement, and the filing of a stream flow model re-
garding the flows in the Kiamichi River with the OWRB. An 
expiration date is also defined as a date certain, which is Sep-
tember 30, 2020. The Secretary of the Interior must publish 
notice in the Federal Register that the conditions in section 4 
have been met by September 30, 2020, and if there is no such 
publication by that date, the substantive effects of the Settle-
ment Agreement, including waivers of immunities, expire. 

Settlement Agreement—Provisions Addressing Tribal and 
Allottee Use of Water 

 The Settlement Agreement is very different from Indian 
water rights settlements involving other states that this reporter 
has reviewed previously. The differences are partly due to Ok-
lahoma’s complicated water rights regulatory scheme, partly to 
the Nations’ unique land ownership claims, and perhaps partly 
due to the abundance of water in this wettest part of the state, 
which has an average annual precipitation of 40 to 60 inches. 
The Settlement Agreement was not fashioned within an inter se 
general stream adjudication proceeding in which all claimants 
may object to the claims of all other claimants. The Settlement 
Agreement does not specifically recognize Winters rights for 
the Nations, see Winters v. United States, 207 U.S. 564 (1908), 
and does not establish a single early or senior appropriation 
priority date for the tribal Nations or their allottees. However, 
section 7 contains provisions about the Nations’ use of water 
pursuant to state permits previously issued to the Nations, and 
recognition of existing uses by the tribes that have been occur-
ring without a state permit and that such uses may continue. 

 The existing uses by the tribes without permits issued by 
the State all involve the use of groundwater and the withdrawal 
of water from wells. Changes to the existing uses authorized by 
permit must be made pursuant to state law. Changes to uses 
that are not authorized by permit are allowed under conditions 
specified in section 7.5, which categorizes changes relating to 
uses on non-trust land (must be pursuant to state law) and trust 
land (allowed as long as new uses or locations are on trust land 
and from the same groundwater aquifer source). 

 After addressing existing uses on trust and non-trust land, 
the Settlement Agreement in section 7.6 and section 7.7 also 
addresses future uses of groundwater and future uses of surface 
water by the Nations. The trust land and non-trust land distinc-
tion is carried over within these sections on future use of water. 
For non-trust lands, the Nations agree in the future to follow 
state law to obtain a permit to appropriate surface water. For 
future use of groundwater on non-trust lands, the Nations 
would likewise have to obtain a state-issued permit pursuant to 
state law. For future groundwater use on trust lands, section 
7.6.2 provides that the Nations may use the groundwater with-

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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out a permit from the state. The amounts that can be used by 
the Nations, however, will be limited to the same amounts of 
groundwater that would be allocated under state law, and be 
subject to other conditions such as the use of a licensed water 
well driller. 

 For future use of surface water on non-trust land, the Na-
tions must obtain a permit to appropriate pursuant to state law. 
For trust lands, section 7.7.2 provides that the Nations are giv-
en the right to appropriate surface water up to 500 acre-feet per 
year from each of the 30 hydrologic basins within the settle-
ment area (a maximum of 15,000 acre-feet per year). However, 
the water so appropriated must be used on riparian tracts of 
land within the hydrologic basin where the point of diversion is 
located, and the Nations must provide notice of intent to appro-
priate to the State (i.e., the OWRB) so the hydrologic model for 
the basin can be run to ensure that the water is available on a 
flow basis, and that the intended use will not interfere with 
existing uses within the basin and ecological, water quality, or 
recreational needs of the basin. The latter considerations are 
very new to the appropriation application review process nor-
mally followed by the OWRB. 

 Section 8 of the Settlement Agreement deals with rights of 
the Nations’ allottees. A review of these provisions clearly 
shows that the Settlement Agreement does not recognize Wal-
ton rights. See Colville Confederated Tribes v. Walton, 647 
F.2d 42 (9th Cir. 1981). In the Settlement Agreement, the Na-
tions recognize that the land patents for land given by the Na-
tions to allottees did not convey any regulatory or sovereign 
rights to the use of water. The Nations then delegate any regu-
latory rights to water and water rights held by the Nations to 
the State of Oklahoma. Section 8.2 provides that allottees, pur-
suant to state law, may use surface water and groundwater for 
domestic uses without a permit from the State. Oklahoma law 
for surface water use and for groundwater use exempts from 
permitting all domestic uses and defines “domestic use” as 
household uses by an individual for household purposes, which 
include livestock grazing and irrigation purposes, and as de-
scribed by rules of the OWRB. See Okla. Stat. tit. 82, §§ 105.1, 
1020.1. Through the agency’s rules, minor non-household uses, 
such as for churches and convenience stores up to five acre-feet 
per year, are exempted from the permitting requirements. The 
Settlement Agreement provides that the Nations’ allottees may 
use up to six acre-feet per year of surface water per 160 acres 
that constitute riparian lands. The Settlement Agreement also 
provides that allottees may use up to five acre-feet per year of 
groundwater from their allotment. To use more than these 
“domestic use” amounts of water, the allottee is given a choice: 
either apply for a permit pursuant to state law to appropriate the 
additional surface water or to use more groundwater, or file an 
action in the Western District of Oklahoma for a determination 
of the allottee’s rights. In an allottee action, the OWRB must be 
joined, and publication notice of filing the action must be given 
within the hydrologic basin area. Section 8.4.3 of the Settle-
ment Agreement provides that the determination of the allot-
tee’s rights by the federal district court shall be final. Section 
8.5 provides that all of the allottee’s rights are to be adminis-
tered by the OWRB, but the allottee may challenge the admin-
istration in the district court. 

Settlement Agreement—Provisions on OKC’s Use of Water 
in Settlement Area 

 The Settlement Agreement provisions about the non-
Indian (including OKC) use of water located within the settle-
ment area (roughly the 22 counties in the southeastern quadrant 
of Oklahoma) are the most unique. Section 5 includes general 
provisions that set the stage for the permitting and administra-
tion of water rights in the settlement area. To be sure, OKC 
must rely on water supplies from the southeastern part of the 
state to meet its existing and future long-term water demand. In 
other words, the future growth of the largest metropolitan area 
in the state depends on an adequate supply of good quality wa-
ter coming from reservoirs in the settlement area. Sardis Lake 
became the focal point of the Settlement Agreement in relation 
to OKC’s use of water. 

 In exchange for the withdrawal of the Nations’ objections 
to use water from Sardis Lake and the Kiamichi River in the 
settlement area, and assurances made of obtaining easements 
from the Nations for an additional water pipeline to central 
Oklahoma, OKC agreed to amend the application for a permit 
to appropriate the water filed with the OWRB to allow for the 
imposition of conditions and restrictions on Sardis Lake release 
restrictions, bypass flow requirements, and water conservation 
measures within OKC. The release restrictions will limit 
OKC’s use of the storage volume of Sardis Lake, even though 
OKC agreed to repay the full cost of the water supply volume 
in Sardis Lake. In recognition of these restrictions on use of the 
storage to protect lake levels, the United States agreed that the 
future-use portion of Sardis Lake, representing over 50% of the 
total water supply storage volume and costs, should be consid-
ered as non-reimbursable. In other words, the future-use por-
tion of the storage costs is forgiven by the United States. This 
forgiveness of debt to the federal government amounts to a 
benefit of millions of dollars to provide for a stable lake level 
to protect the ecological, water quality, and recreation uses of 
Sardis Lake. Oklahomans thank all federal taxpayers for that 
significant benefit provided when Congress approved the Set-
tlement Agreement. 

 Water released from Sardis Lake will flow down the Ki-
amichi River several miles to the proposed pumping point of 
diversion on the river planned by OKC. The bypass flow re-
strictions provide that OKC will allow 50 cubic feet per second 
of water to flow past its diversion point on the Kiamichi River. 
The Sardis Lake release restrictions (which are based on lake 
levels and the levels of the terminal storage reservoirs in and 
around OKC) will impact the total annual volume of water that 
will be available to OKC from all its storage reservoirs. In ad-
dition to release restrictions and bypass flow requirements, 
section 6.5 of the Settlement Agreement provides that OKC 
will also adopt and implement a water conservation program to 
reduce the overall demand for water from the settlement area. 
See Settlement Agreement, exhibit 12. 

Modeling and Conferral to Protect Instream Flows 

 Section 5 of the Settlement Agreement confirms that the 
OWRB will process all applications to appropriate surface wa-
ter from the settlement area. However, a significant portion of 
section 5 focuses on the hydrologic science used to support the 
agreement. Exhibit 3 contains a description of the hydrologic 
model for the Kiamichi River. Section 5 adds comprehensive 
requirements to establish other hydrologic models and triggers 
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based on the application request and varying percentages of 
mean available flow in the three classes of hydrologic basins 
recognized. If the application seeks to appropriate more than 
the trigger amount, the OWRB must use an approved hydro-
logic model to determine whether there is sufficient water 
available to appropriate. Oklahoma’s appropriation law pro-
vides that before it can issue a permit to appropriate, the 
OWRB must determine whether there is water available in the 
amount applied for, whether there is a present or future need 
for the water, whether the use proposed is a beneficial use, and 
whether the proposed use will interfere with existing appropria-
tions or domestic uses of water. See Okla. Stat. tit. 82, 
§ 105.12. The OWRB’s current policy is to consider the aver-
age annual flow (acre-feet per year) in determining whether 
there is water available. The section 5 provisions on hydrologic 
modeling that include minimum required inputs expand the 
OWRB’s review to consider ecological, water quality, and rec-
reation flow needs within the basin. In other words, the OWRB 
will have to consider aspects of flow (cubic feet per second) 
instead of just annual volume (acre-feet per year) in determin-
ing whether there is water available for a requested appropria-
tion in these areas. This section of the Settlement Agreement 
provides for instream flow protection and forces Oklahoma to 
consider stream flow as an important part of the appropriation 
system, at least in the settlement area. Previously, when the 
OWRB updated the Oklahoma Comprehensive Water Plan 
(OCWP) in 2012, there was a general reluctance by the OCWP 
Instream Flow Workgroup to embrace the concept of instream 
flow protections on a statewide scale. For more information on 
the OCWP Instream Flow Workgroup, see https://www.owrb.
ok.gov/supply/ocwp/instreamflow.php. 

Fund Provisions 

 There are two separate provisions of the Settlement 
Agreement that address funds relating to water use from the 
settlement area. The first relates to out-of-state use of water 
from the settlement area. Section 5.3.3 establishes a settlement 
commission to evaluate applications for permits to appropriate 
water from the settlement area for out-of-state use. One factor 
to be considered in the evaluation is “the appropriate valuation 
to be imposed as a condition” on the proposed out-of-state use. 
Settlement Agreement § 5.3.3.3.2. It appears to this reporter 
that this provision of the Settlement Agreement opens the door 
to water marketing and commoditization of water. The Okla-
homa legislature will get a copy of the evaluation report and 
may act on the report as it deems appropriate. Current Oklaho-
ma law provides a moratorium on the sale or use of surface or 
groundwater from Oklahoma outside the state, see Okla. Stat. 
tit. 82, § 1B, so the legislature may need to repeal this statute to 
allow an out-of-state use of water. This legislatively imposed 
moratorium resulted from a previous attempt in the late 1990s 
by the Oklahoma Governor and representatives of the Nations 
to draft a satisfactory compact that would allow for the sale of 
water to municipalities in the North Texas area. 

 Any funds obtained as a result of out-of-state sale of water 
will be administered by the OWRB, and used in a grant pro-
gram to improve municipal and rural water and wastewater 
infrastructure and irrigation supply. The Settlement Agreement 
provides that a priority will be given to projects that are located 
within the settlement area. 

 The second funding provision found in section 6.5.2 re-
quires the State, OKC, and the Nations to contribute $10 mil-
lion to a fund to be used to scope, design, implement, operate, 
and maintain projects to improve recreational use or fish and 
wildlife habitat, and to mitigate environmental impacts, at Ato-
ka Reservoir and Sardis Lake. A conservation projects board is 
to be created for the purpose of oversight of the funds. 

 As can be seen, the Settlement Agreement is comprehen-
sive and addresses water rights issues between the State of Ok-
lahoma, the Nations, and OKC in unique ways. 

 
 
REUSE PERMITTING REQUIREMENTS 
(continued from page 1) 

in its protest, complained that the City’s application and permit 
would adversely affect its water supply and operations. Id. 

 The TCEQ referred the case to the State Office of Admin-
istrative Hearings, which conducted a hearing on the merits of 
the application. The administrative law judge issued a proposal 
for decision recommending that the TCEQ grant the application 
and issue the permit. The TCEQ agreed with the proposal and 
issued a final order in 2012 granting the amended permit to the 
City. Id. Janes filed an appeal in the Travis County District 
Court seeking judicial review of the TCEQ’s decision. The trial 
court upheld the TCEQ’s order, and Janes appealed. Id. at *3. 

The Dispute 

 At issue in this case is whether the City can obtain authori-
zation to reuse its wastewater through a “bed and banks” 
amendment authorization under Tex. Water Code Ann. 
§ 11.042(c), or whether the City was required to obtain a new 
appropriation because discharged wastewater was surplus water 
under Tex. Water Code Ann. § 11.046(c).  

 Section 11.042(c) states, in part, that: 

[A] person who wishes to convey and subsequently 
divert water in a watercourse or stream must obtain 
the prior approval of the commission through a bed 
and banks authorization. The authorization shall allow 
to be diverted only the amount of water put into a wa-
tercourse or stream, less carriage losses and subject to 
any special conditions that may address the impact of 
the discharge, conveyance, and diversion on existing 
permits, certified filings, or certificates of adjudica-
tion, instream uses, and freshwater inflows to bays and 
estuaries.  

Section 11.046(c) states that: 

Except as specifically provided otherwise in the water 
right, water appropriated under a permit, certified fil-
ing, or certificate of adjudication may, prior to its re-
lease into a watercourse or stream, be beneficially 
used and reused by the holder of a permit, certified fil-
ing, or certificate of adjudication for the purposes and 
locations of use provided in the permit, certified filing, 
or certificate of adjudication. Once water has been di-
verted under a permit, certified filing, or certificate of 
adjudication and then returned to a watercourse or 
stream, however, it is considered surplus water and 
therefore subject to reservation for instream uses or 
beneficial inflows or to appropriation by others unless 
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expressly provided otherwise in the permit, certified 
filing, or certificate of adjudication. 

 Janes argued that section 11.046(c) applies to the dis-
charged effluent because, in part, the water had been returned 
to the watercourse and had become state water. Janes Gravel, 
2016 WL 7323307, at *5. The company further argued that, to 
obtain a bed and banks permit under section 11.042(c), the City 
was required to obtain the bed and banks permit before it began 
discharging the effluent. Thus, the City’s requested diversion 
should constitute a new appropriation, and “the discharges 
[should be] ‘subject to reservation’ for Janes’s appropriation by 
virtue of its first-in-time permit issued in 1968 . . . .” Id.  

 The City and the TCEQ disagreed. They argued that be-
cause the City’s request seeks to divert no more than the 
amount discharged minus carriage losses, the diversion of the 
effluent was not a new appropriation of state water subject to 
the rights of senior water rights holders in the basin. Id. at *6. 
They contended that Tex. Water Code Ann. § 11.122(b) ap-
plied: an amendment application must be granted if it “will not 
cause adverse impact on other water right holders or the envi-
ronment on the stream of greater magnitude than under circum-
stances in which the permit . . . that is sought to be amended 
was fully exercised according to its terms and conditions as 
they existed before the requested amendment.” Janes Gravel, 
2016 WL 7323307, at *6 (quoting Tex. Water Code Ann. 
§ 11.122(b)). 

The Court’s Holding 

 The court agreed with the City and the TCEQ. The court 
noted that “[n]othing in section 11.042(c) precluded the City 
from obtaining a bed-and-banks permit although it already had 
been discharging the effluent.” Id. at *9. The court disagreed 
that the City was precluded from obtaining a bed and banks 
permit simply because it began discharging the wastewater 
before it obtained the permit. Id. Thus, the TCEQ did not mis-
apply section 11.042(c) or 11.046(c), and was not required to 
evaluate whether senior water rights holders would be able to 
satisfy their permitted amounts from the discharged wastewater 
should there be insufficient water in the North Fork. Id. 

 With respect to Janes’s argument that section 11.122(b) 
did not apply in this case, the court disagreed and found there 
would be no effect on Janes’s water right. The court noted that 
(1) the City was authorized under its original permit to reuse a 
maximum of 22,910 acre-feet per year of water originating 
from its effluent and was not required to discharge any of that 
effluent into the North Fork; (2) the original permit was issued 
subject to all superior rights in the Canadian River Basin, not 
the Brazos River Basin; and (3) the amended permit only al-
lowed the City to divert the amount of effluent that it discharg-
es less carriage losses. Id. at *10. The effect on the downstream 
water rights holders on the North Fork would be “the same as 
the effect on such water rights holders if the City had fully ex-
ercised its rights under the original permit.” Id. “[T]he effect of 
the amended permit is no different than if the City used a pipe-
line instead of the North Fork to transport the effluent from the 
treatment facility to the diversion point . . . .” Id. Thus, the 
court found that the trial court did not err by upholding the 
TCEQ’s order and affirmed the lower court’s decision. 

Conclusion 

 Based on this case, it appears that a person may seek a bed 
and banks authorization under section 11.042(c) to reuse treat-
ed effluent that is derived from out-of-basin sources and 
groundwater sources. However, this case does not address how 
the TCEQ should treat effluent derived from in-basin surface 
water, or non-effluent-based return flows (i.e., as a new appro-
priation or as a bed and banks permit). The treatment of in-
basin surface water and groundwater-based effluent was thor-
oughly litigated and briefed in the Brazos River Authority’s 
system operations water right permit application case. See Or-
der Granting in Part the Amended Application by the Brazos 
River Authority for Water Use Permit No. 5851 and Approving 
Its Water Management Plan, In re Application of Brazos River 
Authority for Permit No. 5851, TCEQ Docket No. 2005-1490-
WR, SOAH Docket No. 582-10-4184 (Sept. 16, 2016). The 
TCEQ’s decision in that case has been appealed in the Travis 
County District Court. See Lake Granbury Coal. v. TCEQ, No. 
D-1-GN-16-005965 (Tex. 345th Civ. Dist. Ct. of Travis Cnty. 
filed Dec. 9, 2016); Friends of the Brazos River v. TCEQ, No. 
D-1-GN-16-005966 (Tex. 353d Civ. Dist. Ct. of Travis Cnty. 
filed Dec. 9, 2016); Ware v. TCEQ, No. D-1-GN-16-005959 
(Tex. 261st Civ. Dist. Ct. of Travis Cnty. filed Dec. 9, 2016). 
Depending on the outcome of the Brazos River Authority case, 
the courts could go beyond the decision in Janes Gravel and 
further clarify how reuse water should be treated in the water 
rights permitting context. 

 Editor’s Note: The reporter represents the intervenor, the 
Brazos River Authority, in the appeals to the Travis County 
District Court. 
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ARMY CORPS OF ENGINEERS JURISDICTIONAL 

DETERMINATION REVERSED ON REMAND OF HAWKES 

 The jurisdictional determination (JD) that was the subject 
of U.S. Army Corps of Engineers v. Hawkes Co., 136 S. Ct. 
1807 (2016), see Vol. XLIX, No. 3 (2016) of this Newsletter, 
was reversed on remand in January 2017. See Hawkes Co. v. 
U.S. Army Corps of Eng’rs, No. 0:13-cv-00107, 2017 WL 
359170 (D. Minn. Jan. 24, 2017). On remand, the district court 
denied the U.S. Army Corps of Engineers (Corps) jurisdiction 
over a peat mine seeking to expand its operations in Minnesota, 
finding that the Corps had abused its discretion in its specific 
application (not its use) of the notoriously fraught “significant 
nexus” test to determine that it had jurisdiction over the wet-
lands in question under section 404 of the Clean Water Act 
(CWA), 33 U.S.C. § 1344. 

 The case is interesting in its own right as an exercise in the 
details of environmental administrative law, but it also holds 
broader interest in light of the possibility that the U.S. Envi-
ronmental Protection Agency’s (EPA) Clean Water Rule may 
not take effect. See Clean Water Rule: Definition of “Waters of 
the United States,” 80 Fed. Reg. 37,054 (June 29, 2015). The 
Clean Water Rule was stayed by the U.S. Court of Appeals for 
the Sixth Circuit in 2015, see In re EPA, 803 F.3d 804 (6th Cir. 
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2015), and currently remains stayed by the Sixth Circuit, where 
the briefing schedule is currently held in abeyance pending the 
U.S. Supreme Court’s consideration of the issue. See In re U.S. 
Dep’t of Def., U.S. E.P.A. Final Rule: Clean Water Rule: Defi-
nition of Waters of the U.S., 817 F.3d 261 (6th Cir. 2016) (or-
der denying motions to dismiss), cert. granted sub nom. Nat’l 
Ass’n of Mfrs. v. U.S. Dep’t of Def., No. 16-299 (S. Ct. Jan. 13, 
2017); see also Order Granting Motion to Hold Briefing in 
Abeyance, In re Dep’t of Def., Nos. 15-3751 et al. (6th Cir. Jan. 
25, 2017). Further threatening the Clean Water Rule, on Febru-
ary 16, 2017, a bill was introduced in the U.S. House of Repre-
sentatives that would repeal the rule. See H.R. 1105, 115th 
Cong. (2017). 

 Because the decision in the remand of Hawkes was decid-
ed under the existing patchwork of decisions and guidance de-
fining the scope of the United States’ CWA jurisdiction, it is 
instructive in understanding how that patchwork might contin-
ue to be applied if the Clean Water Rule does not become ef-
fective. 

 After the Supreme Court held that Corps JDs are reviewa-
ble as final agency actions, see 136 S. Ct. at 1816, it remanded 
the case to the U.S. District Court for the District of Minnesota 
for that court to review the agency’s determination that the 
wetlands into which Hawkes Co., Inc. (Hawkes) planned to 
expand its operation were jurisdictional waters of the United 
States. Hawkes, 2017 WL 359170, at *6. The district court’s 
decision on remand dissects the Corps’ finding of jurisdiction 
under the significant nexus test established by Justice Kenne-
dy’s concurrence in Rapanos v. United States, 547 U.S. 715 
(2006). That test asks whether a significant nexus exists be-
tween wetlands and so-called “traditional navigable waters,” 
which nexus must be evaluated in terms of the congressional 
directive to “restore and maintain the chemical, physical, and 
biological integrity of the Nation’s waters.” Id. at 779 (Kenne-
dy, J., concurring in the judgment) (quoting 33 U.S.C. 
§ 1251(a)). For a discussion of the Clean Water Rule and the 
scope of the CWA, see Stephen Samuels & Judy Harvey, “The 
Clean Water Act Goes to Court,” 62 Rocky Mt. Min. L. Inst. 
21-1 (2016). 

 The record before the Hawkes court on remand was (1) the 
initial JD, (2) the administrative appeal to the Corps’ review 
officer, (3) the administrative appeal decision, and (4) the re-
vised JD drafted in response to the administrative appeal. See 
Hawkes, 2017 WL 359170, at *2–5. The initial JD found that 
the wetlands to be mined are part of a wetland complex that 
“flows through a man-made ditch, then into an unnamed sea-
sonal tributary, then to the Middle River, and ultimately to the 
Red River.” Id. at *3. More specifically, the decision notes, in 
between the wetland and the river, the course traced by the 
Corps flows “under a county road via two 24 [inch] culverts, 
and onto neighboring wetlands,” which then flow into “a 448-
linear foot wetland drainage feature,” which then connects to “a 
512-linear foot man-made ditch that cuts through an upland 
pasture or hayfield,” which discharges into “an unnamed sea-
sonal tributary,” which then merges with another stream and 
enters the Middle River. Id. Notably, the Corps admitted that 
the 512-linear-foot man-made ditch had no “continuous ordi-
nary high water mark,” and that it had not observed water flow 
in the unnamed seasonal tributary. Id.  

 Nevertheless, the Corps determined, based on a desktop 
modeling analysis, that the wetlands had a significant nexus to 
the Red River and were therefore jurisdictional. Id. On admin-
istrative appeal to the Corps’ review officer, the Corps found, 
however, that the desktop analysis was insufficient to support a 
finding of jurisdiction and that more documentation was need-
ed. Id. at *4. The administrative appeal decision found that the 
initial JD  

spoke only to the overall functions provided by stream 
headwaters and wetlands in general, and did “not 
speak to how the functions that the specific onsite 
wetland and tributaries have a significant nexus that is 
more than speculative or insubstantial on the chemi-
cal, physical, or biological integrity of the downstream 
[traditional navigable water].”  

Id. (alteration in original). The administrative appeal decision 
directed the Corps to return to the site and “document the hy-
drologic, ecologic, and other functions performed by the tribu-
tary and all of its adjacent wetlands.” Id. at *5.  

 Although the Corps planned to make such a site visit after 
the administrative appeal, it was “unable to do so due to weath-
er,” id., and thus relied on another desktop analysis to complete 
a revised JD that, again, found the wetland in question to be a 
jurisdictional water of the United States, id. at *6. The Corps 
made a number of revisions to its JD based on the new desktop 
analysis: 

For example, the Initial JD stated that “pools in chan-
nel in December suggest groundwater discharge into 
the tributary but this contribution has not been con-
firmed,” and that “additional site investigations would 
be required to confirm [the groundwater] contribu-
tion.” This text was deleted from the Revised JD, 
which in revised form stated that the Corps made “di-
rect observations of groundwater supported pools in 
the stream channel.” Similarly, the Initial JD stated: 
“Although not verified, surface flows are believed to 
occur in response to snowmelt and precipitation and 
would most likely be present between March and June 
and after significant precipitation events in other por-
tions of the growing season.” This sentence was al-
tered in the Revised JD to read: “Surface flows occur 
in response to snowmelt and precipitation with con-
tinuous discharges present between March and June 
and more intermittent discharges occurring after sig-
nificant precipitation events in other portions of the 
year.”  

Id. (alteration in original) (citations omitted). The court was not 
persuaded by these revisions and found that in failing to con-
duct additional on-site analysis, the Corps had failed to follow 
the direction of its own appellate review officer, who had “de-
termined in his expert opinion that the administrative record 
underlying the Initial JD lacked sufficient site-specific data and 
evidence to support a finding that the Wetlands have a signifi-
cant chemical, physical, or biological nexus to the Red River.” 
Id. at *11. Because the Corps had been required on its own 
internal administrative appeal to gather additional evidence 
regarding the nexus between the wetlands and the Red River, 
but failed to do so, the court found that it had abused its discre-
tion in making a finding of jurisdiction. Id. 
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 The court noted that ordinarily, the remedy for an agency 
decision not supported by the record “is that the matter should 
be remanded to the agency for additional investigation or ex-
planation.” Id. (citing Ramirez-Peyro v. Gonzales, 477 F.3d 
637, 641 (8th Cir. 2007)). In this case, however, the court de-
clined to do so and noted that “the Corps already had two op-
portunities to establish a significant chemical, physical, or 
biological nexus between the Wetlands and the Red River.” Id. 
The court went on to explain that “[a]fter falling short in the 
Initial JD, the Corps was given a chance to supplement the 
Administrative Record with additional site-specific evidence 
and information . . . . It did not do so. Allowing the Corps a 
third bite at the apple would force Plaintiffs back through a 
‘never ending loop.’” Id. Despite knowing of Hawkes’s plans 
to expand its operations into the wetlands in question for nearly 
10 years, the court observed, the Corps nevertheless requested 
a third opportunity to justify a finding of jurisdiction. Id. at *12 
Such a result would fuel the “transparently obvious litigation 
strategy” employed by the Corps to leave the plaintiffs without 
an adequate remedy until the Corps forces the abandonment of 
the peat mining project. Id. (quoting Hawkes Co. v. U.S. Army 
Corps of Eng’rs, 782 F.3d 994, 1001 (8th Cir. 2015)). 

 Instead, the court set aside the revised JD as arbitrary and 
capricious, and enjoined the Corps from asserting jurisdiction 
over the wetlands to be mined by Hawkes. Id. 
 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
CONGRESS ENACTS LAW AFFECTING STATE AND FEDERAL 

WATER PROJECTS IN CALIFORNIA 

 In December 2016, Congress passed and President Barack 
Obama signed the Water Infrastructure Improvements for the 
Nation Act (WIIN Act), Pub. L. No. 114-322, 130 Stat. 1628 
(2016). Tucked inside the 258-page Act are provisions modify-
ing the laws governing the operations of the federal Central 
Valley Project (CVP) and California’s State Water Project 
(SWP). See WIIN Act §§ 4001–4014. These provisions were 
negotiated by Senator Diane Feinstein and Republicans in the 
House of Representatives. See Karin Fuog & Daniel Peake, 
“Fact Sheet No. 114-33: December 7, 2016 - Water Projects 
Agreement,” Congressional Quarterly House Action Reports 
§ IV (Dec. 11, 2016). These provisions of the WIIN Act will 
sunset in five years, except for the requirement for state, local, 
and federal water agencies to regularly consult with regard to 
Endangered Species Act (ESA) issues, which will sunset in 10 
years, see WIIN Act § 4004, and provisions relating to storage 
projects, desalination projects, and recycling and reuse projects 
that are under construction, see id. §§ 4007, 4009(a), (c). See 
id. § 4013 (sunset clause). 

 The WIIN Act’s provisions regarding water transfer in the 
Sacramento-San Joaquin Delta are ostensibly to “increase the 
availability of water for agricultural and other users in Califor-
nia’s drought-stricken Central Valley, including requiring that 
additional water be pumped south from Northern California 
rather than retaining water in the north for habitat restoration 
and other environmental purposes . . . .” Fuog & Peake, supra, 
at § I. Other than the sunset clause, however, the law is not 

specifically tied to the continuing existence of drought condi-
tions. See WIIN Act § 4013. 

 The WIIN Act is extremely detailed and deals with a myri-
ad of technical issues and procedures for project operations but 
ends with a savings clause that the law shall not be interpreted 
or implemented in a manner that “preempts or modifies any 
obligation of the United States to act in conformance with ap-
plicable State law, including applicable State water law.” Id. 
§ 4012(a)(1). The clause also intends to preserve the Central 
Valley Project Improvement Act, Pub. L. No. 102-575, tit. 
XXXIV, 106 Stat. 4600 (1992), and the ESA. 

 In addition to the project operations provisions, the com-
plete WIIN Act provides construction authorization for the 
following California projects: West Sacramento and American 
River (flood risk management); San Diego County (hurricane 
and storm damage risk reduction); Los Angeles River (ecosys-
tem restoration and recreation); and South San Francisco Bay 
Shoreline (flood risk management, ecosystem restoration, and 
recreation). WIIN Act § 1401. The Act calls for expedited fea-
sibility studies for the following flood control projects: the 
Lower San Joaquin River and the Sacramento River Flood 
Control System. Id. § 1322(b)(2)(F), (G). It also authorizes 
feasibility studies of numerous proposed projects, including 
several in California. See id. § 1201. 

 Undoubtedly, when implemented, these new provisions 
governing the CVP and SWP will generate litigation. It would 
seem that the provisions mandating more water be transferred 
to the Central Valley and Southern California are only possible 
by modifying the present bars to such transfers (e.g., environ-
mental requirements such as the ESA). It is also unclear how 
the WIIN Act affects the jurisdiction of the State Water Re-
sources Control Board, which issues water right permits for the 
operation of the CVP and SWP. 
 
THEFT OF WATER (TO GROW MARIJUANA) CANNOT BE 

PROSECUTED AS PETTY THEFT 

 In an interesting case, People v. Davis, 208 Cal. Rptr. 3d 
39 (Ct. App. 2016), the California Court of Appeal reversed a 
conviction of petty theft for stealing water to grow marijuana. 
The court held that “there cannot be a simple larceny of uncap-
tured flowing water.” Id. at 41. 

 The prosecutor argued that “the defendant took possession 
of water, and it belonged to someone else.” Id. at 42. Following 
traditional water rights law, the court held that one does not 
own water but only the right to its use. Id. at 43. The water in 
question was claimed as riparian by the Union Pacific Railroad, 
but such a right is a form of realty, not personal property, and 
since petty theft under Cal. Penal Code § 488 is theft of per-
sonalty, taking the water in this case was not petty theft. Davis, 
208 Cal. Rptr. 3d at 46–47. 

 The opinion dismissed several other convoluted legal theo-
ries of the prosecution in ultimately reversing the defendant’s 
conviction. 
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COLORADO 
(William A. Paddock, Reporter) 

 
 
COLORADO SUPREME COURT REDEFINES STANDARDS FOR 

INTERPRETATION OF WATER COURT DECREES  

 Grand Valley Water Users Ass’n v. Busk-Ivanhoe, Inc., 
2016 CO 75, 386 P.3d 452 (reh’g denied), involves an appeal 
from the Water Division 2 water court (Arkansas River Basin) 
that challenges the quantification of historical consumptive use 
of transmountain water rights in a change of use proceeding. At 
issue was whether storage of water in the basin of import, prior 
to its application to its decreed beneficial use, was a lawful 
exercise of the water right absent a decree for such storage, and 
whether periods of “undecreed use” should be included as 
years of “nonuse” in quantification of historical use. In a 
strongly worded opinion, the majority answered no to the first 
question and answered the second question in the affirmative, 
while the dissent argued that storage in the basin of import was 
intended by the original appropriators and therefore was a right 
acquired in the original decree. 

 The applicant, Busk-Ivanhoe, Inc. (Busk-Ivanhoe), is 
wholly owned by the City of Aurora. Busk-Ivanhoe owns a 
one-half interest in water rights decreed in 1928 to the Busk-
Ivanhoe System by the Garfield County District Court in Civil 
Action No. 2621 (2621 Decree). The Busk-Ivanhoe System is a 
transmountain diversion from the headwaters of the Fryingpan 
River in the Colorado River Basin (western slope), through the 
Ivanhoe Tunnel, to the Arkansas River Basin (eastern slope). 
Id. ¶ 2. 

 The water rights for the Busk-Ivanhoe System were origi-
nally adjudicated by A.E. and L.G. Carlton for supplemental 
irrigation on 80,000 acres of land in the Arkansas River Basin. 
Id. ¶ 10. At that time, the Arkansas River Basin was over-
appropriated and therefore junior water rights from the basin 
did not provide an adequate water supply during the irrigation 
season. Id. Accordingly, the Busk-Ivanhoe System carried wa-
ter through the Ivanhoe Tunnel  

onto the Eastern Slope of said Continental Divide 
where the same is discharged at the east portal of said 
tunnel into Lake Fork Creek, a tributary of the Arkan-
sas River, and later diverted from said streams and 
used in the irrigation of lands within the State of Colo-
rado lying along said streams and susceptible of irriga-
tion therefrom.  

Id. ¶ 11 (emphasis added) (quoting 2621 Decree, ¶ 5). 

 The 2621 Decree does not expressly refer to storage of 
Busk-Ivanhoe System water rights in the Arkansas River Basin 
prior to their use for supplemental irrigation. Id. ¶ 12. Histori-
cally, however, water diverted under the Busk-Ivanhoe System 
had been stored in the headwaters of the Arkansas River ever 
since diversions began in the mid-1920s. Id. The Carltons, not 
owning storage facilities in the Arkansas River Basin, rented 
storage space in the Sugarloaf Reservoir (now part of the Tur-
quoise Reservoir), and paid its owner a storage fee in the 
amount of 20% of the water stored. Id. The Carltons leased the 
remaining water to the High Line Canal Company, and in the 
1950s sold the Busk-Ivanhoe System water rights to that com-

pany, which continued to operate the Busk-Ivanhoe System in 
the same manner as the Carltons. Id. ¶ 13. 

 In 1972 the High Line Canal Company sold a one-half 
interest in the Busk-Ivanhoe System to the Board of Water 
Works of Pueblo, Colorado. Id. ¶ 14. In 1993 Pueblo changed 
its interest in the Busk-Ivanhoe System water rights to allow 
municipal use; therefore, its one-half interest in the Busk-
Ivanhoe System water rights was not at issue in this case. Id. 
¶ 14 n.3. “In 1984, Busk-Ivanhoe was incorporated and suc-
ceeded to the remaining one-half interest in the Busk-Ivanhoe 
System water rights. Between 1986 and 2001, Aurora pur-
chased all of the capital stock of Busk-Ivanhoe, thereby acquir-
ing the remaining one-half interest in the Busk-Ivanhoe System 
water rights.” Id. ¶ 14. 

 Beginning in 1987, and continuing until 2009, Busk-
Ivanhoe delivered its Busk-Ivanhoe System water rights 
through Aurora’s diversion and storage facilities in the Arkan-
sas River Basin to Aurora’s municipal water supply system 
facilities in the South Platte River Basin. Id. ¶ 15. Busk-
Ivanhoe continued to deliver the water for municipal use until 
2009, and with one exception, did not use the water for sup-
plemental irrigation in the Arkansas River Basin. Id. 

 In December 30, 2009, Busk-Ivanhoe filed for a change of 
water rights in which it sought to change the place and type of 
use from supplemental irrigation to municipal and domestic 
use. Id. ¶ 16.  

Busk-Ivanhoe filed identical applications in Water Di-
vision 1 (the division where the water is being put to 
municipal use) and Water Division 5 (the division 
from which the water is exported). These cases were 
consolidated on May 7, 2010, in Water Division 2, 
and the water court held a five-day trial in July 2013.  

Id. 

 The water court subsequently granted the change of water 
rights. After considering all of the evidence, it concluded that 
the 2621 Decree stated that the water rights were to be used for 
supplemental irrigation, and because a supplemental supply 
was needed early or late in the irrigation season, without stor-
age in the Arkansas River Basin, the water would not be avail-
able when it was needed for the decreed beneficial use. Id. 
¶ 18. Thus, the water court reasoned that storage of the Busk-
Ivanhoe water rights in the Arkansas River Basin was neces-
sary for their effective and beneficial use, and that the decree’s 
reference to “supplemental supply” reflected the original ap-
propriators’ intent to store the water in the basin of import. Id. 

 The water court also relied on the fact that references in 
the 2621 Decree to “direct irrigation” were stricken and re-
placed with handwritten references to “direct flow,” reasoning 
that these changes suggested that the water would not be ap-
plied to irrigation on the eastern slope but might be stored first. 
Id. The water court relied on extrinsic evidence of the appro-
priators’ intent (that apparently was not presented in the 2621 
Decree proceedings), namely, a map and statement filed with 
the State Engineer’s Office in 1925 by L.G. Carlton describing 
a reservoir the Carltons proposed to build on the eastern slope. 
Id. The water court also relied on minutes from meetings be-
tween the Carltons’ agent and the High Line Canal Company 
marketing the water as “reservoir water,” and the contracts later 
entered into between the Carltons and the High Line Canal 
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Company that described the water as “storage water.” Id. 
¶¶ 18, 39. 

 The water court reasoned, as well, that the 2621 Decree 
was necessarily silent regarding storage on the eastern slope 
because at that time the Garfield County District Court lacked 
authority to adjudicate a water right in the Arkansas River Ba-
sin. Id. ¶ 40. The water court further supported its conclusion 
with the State Engineer’s administrative practice of allowing 
storage of transmountain water in the Arkansas River Basin. 
Id. ¶ 41.  

The [water] court reasoned this practice reflected an 
understanding of the law permitting storage of trans-
mountain water even absent specific authorization in a 
decree. The [water] court reasoned that “the distinc-
tion between direct flow and storage rights applied to 
native water rights is not applicable after export to an 
unconnected river system.” Finally, the water court 
concluded that the lawful storage of the subject water 
rights did not amount to an expansion of the Busk-
Ivanhoe rights and therefore should be included in the 
historic consumptive use quantification.  

Id. (citations omitted). 

 With respect to the storage fees paid by Busk-Ivanhoe, the 
water court determined that they should be considered as part 
of the beneficial use of the water right, just as evaporative loss-
es and transit losses are incidents to exercise of any water stor-
age right. Id. ¶ 19. With respect to the period of undecreed use 
by Busk-Ivanhoe, the water court concluded that because peri-
ods of undecreed use cannot be considered as part of the quan-
tification of historical beneficial use, it was required to exclude 
the period from 1987 to 2009 from the quantification of histori-
cal beneficial use. Id. ¶ 17. 

 In a five-two decision the Colorado Supreme Court re-
versed the water court on all counts. With respect to the right to 
store water in the basin of import before beneficial use the 
court held: 

Under Colorado law, the right to store water is not an 
automatic incident of a direct flow right. This princi-
ple does not change simply because the diverted water 
is exported transmountain; the right to reuse and suc-
cessively use imported water is not the equivalent of a 
right to store imported water without authorization be-
fore it is first applied to its decreed beneficial use. 
Thus, the right to store water in the basin of import 
prior to use is not an automatic incident of transmoun-
tain water rights, but rather, must be reflected, or at 
least implied, in the decree. In this case, the 2621 De-
cree is silent with respect to storage of the water on 
the eastern slope prior to use for supplemental irriga-
tion and the record does not support the water court’s 
finding of an implied right in the decree for such stor-
age. That the transmountain water was to be used for 
“supplemental” irrigation does not, without more, suf-
fice to infer a separate right to store the water on the 
eastern slope before using it for that purpose, particu-
larly here, where the decree expressly included storage 
on the western slope prior to export. And although a 
court may rely on extrinsic evidence such as the appli-
cant’s underlying statement of claim or testimony to 

construe or interpret a decree, here the petition and 
statement of claim upon which the 2621 Decree is 
based give no indication of the appropriators’ intent to 
store on the eastern slope. 

Id. ¶ 25 (second emphasis added). 

 Thus, on remand the water court was directed to requantify 
the Busk-Ivanhoe water rights, and was further directed that “to 
the extent that unlawful storage of the water on the eastern 
slope expanded the decreed Busk-Ivanhoe rights, such amounts 
cannot be included in the historic use quantification of those 
rights.” Id. The court further reasoned that because the storage 
was unlawful, the amounts paid for storage on the eastern slope 
could not be included in the quantification of historical benefi-
cial use. Id. ¶ 26.  

 Finally, in reliance on its decisions in Burlington Ditch 
Reservoir & Land Co. v. Metro Wastewater Reclamation Dis-
trict, 256 P.3d 645, 660 (Colo. 2011) and Santa Fe Trail 
Ranches Property Owners Ass’n v. Simpson, 990 P.2d 46, 54 
(Colo. 1999), the court held: 

[T]he undecreed use did not represent expanded use of 
the decreed right for which an appropriator may not 
receive historic use credit. Rather, here, the water was 
used for undecreed municipal purposes in lieu of its 
decreed purpose for supplemental irrigation. Conse-
quently, the period of undecreed use in this case re-
flects twenty-two years of non-use of the decreed 
rights for their decreed purpose. Because unjustified 
non-use of a decreed right should be considered when 
quantifying historic consumptive use for purposes of a 
change application, the water court should have con-
sidered including any years of unjustified non-use of 
the decreed water rights as “zero-use” years when se-
lecting a representative study period. By omitting 
years of unjustified non-use from a representative 
study period, the average annual historic use is artifi-
cially inflated, thereby effectively giving credit for the 
undecreed use in the quantification of the right. 

Busk-Ivanhoe, 2016 CO 75, ¶ 71 (citation omitted). 

 The two dissenting justices generally agreed with the ma-
jority’s general conclusion that transbasin water rights do not 
necessarily include a storage right or automatically justify in-
clusion of stored water in a determination of historical benefi-
cial use. See id. ¶ 75 (Rice, C.J., dissenting). However, the 
dissenting justices disagreed with the majority’s conclusion 
that Busk-Ivanhoe storage was unlawful, and instead concluded 
that in this specific instance storage was within the scope of the 
original appropriation, did not expand the original water rights, 
and therefore should be properly included in the determination 
of historical consumptive use. Id. 

 Unlike the majority, the dissenting justices did not view 
the issue as a question of the whether the decree specifically or 
impliedly authorized storage, but rather as a broader inquiry 
into the intent of the appropriator, whether or not that intent 
was expressly embodied in or implied in the decree. Unlike the 
majority, the dissent did not believe the water court erred by 
considering evidence extrinsic to the record of the 2621 De-
cree. Rather, the dissenting justices pointed to extensive find-
ings of fact of the water court and concluded: 
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[U]nder the facts of this case, storage was necessary to 
effectuate the lawfully decreed irrigation rights. As 
such, the fact that Busk-Ivanhoe did not have a sepa-
rate decree for storage of water on the eastern slope is 
immaterial to the question of whether the storage was 
within the scope of the decree—and by extension to 
whether the storage was lawful. The water at issue had 
been lawfully appropriated under the 2621 Decree. 
Once the water crossed through the Ivanhoe Tunnel 
onto the eastern slope and into the Arkansas Basin, it 
was lawfully appropriated water that existed inde-
pendent of the priority system. . . . [T]he importers 
were entitled to the “fruits of their labors,” accorded 
wide latitude as to the use and disposal of the appro-
priated water, and could change “the time, place or 
manner in which these waters [were] used, even if jun-
ior appropriators [were] adversely affected.” As such, 
Busk-Ivanhoe could store the water without a sepa-
rately decreed priority because the water existed apart 
from the priority system of the eastern slope and stor-
age only affects the “time, place, or manner” of use. It 
follows, then, that a further decreed right to store wa-
ter in the Arkansas Basin was not necessarily needed 
in this case. 

Id. ¶ 79 (third and fourth alterations in original) (citations omit-
ted). 

 The differences between the majority and the dissent large-
ly center on the scope of the evidence that could be considered 
by the water court when ascertaining the intent of the appropri-
ator. The majority’s view is that the decree defines the measure 
and limit of the water right and therefore “reflects the judicial 
confirmation of the appropriator’s intent because it is founded 
on the claimant’s own assertion of his demand.” Id. ¶ 59 (ma-
jority op.). Thus, the majority limits the consideration of evi-
dence to that which was in the record before the court that 
originally adjudicated the water right. Id. (The complete record 
from the Garfield County District Court was never located and 
was not in evidence.) 

 The dissent argued that “when, as here, a decree is silent 
on the issue in question, it is appropriate for a water court to 
consider evidence about the intent of the appropriator at the 
time of the appropriation relative to the issue in question.” Id. 
¶ 81 (Rice, C.J., dissenting). The dissent further argued that 
“water courts may ‘construe and make determinations regard-
ing the scope of water rights adjudicated in prior decrees’ be-
cause doing so is ‘consistent with the fundamental principle 
that adjudications of water rights have as their object the con-
firmation of pre-existing rights.’” Id. ¶ 82 (quoting S. Ute Indi-
an Tribe v. King Consol. Ditch Co., 250 P.3d 1226, 1234 
(Colo. 2011)). The dissent also pointed to the court’s frequent 
decisions confirming the water court’s authority to determine a 
decree’s setting, intent, and meaning, which acknowledge and 
confirm the authority in the water court to consider a broad 
range of extrinsic evidence to ascertain the intent of the appro-
priator. Id. ¶¶ 82, 83. Given this broad authority, the dissent 
would have deferred to the findings of fact of the water court 
and upheld its judgment concerning the lawful storage and re-
lated beneficial use of the Busk-Ivanhoe water rights for sup-
plemental irrigation use. Id. ¶ 84. 

 Your reporter has several observations about this decision. 
First, it took the court 18 months to decide this case, an unusu-
ally long time for this court, and the majority opinion’s tone is 
uncharacteristically strident. Second, it is a further step in the 
direction of interpretation of water right decrees to mean any-
thing that is not expressly permitted is prohibited, a method of 
interpretation that advances administrative convenience at the 
expense of the understanding of the nature of the intended ap-
propriation prevailing at the time the decree was entered. This 
approach undermines long and reasonably held expectations 
about the nature and incidents of water rights as amply illus-
trated in the dissenting opinion. 

 Third, the decision may not materially reduce the quantity 
of water exported from the Colorado River Basin into the Ar-
kansas River Basin. Just a short distance downstream from the 
Busk-Ivanhoe System’s points of diversion is the point of di-
version for the Boustead Tunnel, a component of the Fry-
ingpan-Arkansas Project, a transbasin diversion system. The 
water no longer diverted by the Busk-Ivanhoe System water 
rights will increase the water available for diversions from the 
Colorado River Basin to the Arkansas River Basin under the 
water right for the Boustead Tunnel. 

 Fourth, the decision appears to upset long-settled expecta-
tions of at least one agency of the State of Colorado. Over 
many years Colorado Parks and Wildlife purchased transbasin 
irrigation water rights, many of which it has not changed to 
new uses. Instead, it has applied them to the undecreed use of 
maintenance of permanent fishery pools in reservoirs open for 
public recreation.  

 Under this decision, Colorado Parks and Wildlife will now 
need to determine how to change those water rights in order to 
be able to continue this practice. Fortunately, to exclude peri-
ods of undecreed use from the quantification of the historical 
use of the water rights, it will be able to rely upon Colo. Rev. 
Stat. § 37-92-305(3)(d), a statute enacted after the water court’s 
decision in the Busk-Ivanhoe case. However, like Busk-
Ivanhoe, it must still run the gauntlet of the State Engineer and 
other opposers concerning how much of the water was actually 
needed for beneficial use at the time it was diverted. If the wa-
ter was imported at a time when the then owner’s native irriga-
tion water rights were able to meet the irrigation water needs, 
and storage was not “reflected, or at least implied, in the de-
cree,” then the historical beneficial use will be reduced. This in 
turn will reduce allowable future diversions and the amount of 
water available for maintenance of public fisheries. 

 Editor’s Note: The reporter represents the Board of Water 
Works of Pueblo, Colorado, and participated in the appeal in 
this case. 
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IDWR DESIGNATES GROUND WATER MANAGEMENT AREA 

FOR THE EASTERN SNAKE PLAIN AQUIFER  

 Last year, this reporter wrote about some of the steps Idaho 
is taking to address shortages of water in Idaho, most notably 
the decline in levels of ground water in the Eastern Snake Plain 
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Aquifer (ESPA). See Vol. XLIX, No. 1 (2016) of this Newslet-
ter. The prior report described what had been a series of dry 
years, winters with low snowpack, and early spring melts. This 
winter has been quite the opposite, with record-breaking snow-
falls and snowpack well above normal in most of the state. See 
News Release, Idaho Water Resource Board (IWRB), “Snow-
pack Looks Strong in Idaho, Except in the Panhandle” (Jan. 26, 
2017) (Jan. 2017 News Release). Wet years, while certainly 
welcome, generally do not offset dry years, however; as ex-
plained in the prior report, the decline in the ESPA is not the 
result of dry years alone, but is the result of historical trends in 
water use over the last century. Idaho still faces water supply 
issues, particularly in the ESPA. Early in the century, flood 
irrigation to develop rich farmland in the Snake River Plain 
resulted in incidental recharge and the building of what became 
the sole source aquifer. Over time, agriculture, industry, and 
municipalities grew and became dependent on the aquifer. 
Over the latter part of the century, a shift to more water effi-
cient sprinkler irrigation (with resulting declines in incidental 
recharge), along with increased ground water use by expanding 
agriculture, industries, and municipalities, has caused water 
levels in the aquifer to become depleted. Between 1952 and 
2013, ESPA storage decreased by an estimated 13 million acre-
feet (af), and spring flows at Thousand Springs (near Hager-
man, Idaho) dropped from a peak of approximately 6,700 cubic 
feet per second (cfs) to 5,200 cfs. From 1980 to 2013, ESPA 
storage declined by an even greater average of 260,000 af an-
nually, demonstrating that declines in the aquifer are accelerat-
ing. ESPA storage and spring discharges have continued to 
decline since 2013. See Order Designating the ESPA Ground 
Water Management Area at 6–7, In re Designating the ESPA 
Ground Water Management Area (IDWR Nov. 2, 2016) (ESPA 
GWMA Order). 

 Since the 1980s, the IWRB and the Idaho Department of 
Water Resources (IDWR) have taken steps to study and quanti-
fy aquifer depletion; developed models to demonstrate and 
reflect, and conjunctive management rules to address, the inter-
connectedness of surface and ground water and aquifer hydrol-
ogy; implemented actions to reverse the trend of aquifer 
decline; and undertaken comprehensive aquifer management 
planning activities. In order to better manage water rights in the 
Snake River Basin, the State adjudicated all water rights in the 
entire basin. See Vol. XLVII, No. 3 (2014) of this Newsletter. 
At the same time, many disputes arose between different 
ground water users, and between surface or spring water users 
and ground water users, in which senior priority water right 
holders alleged injury due to withdrawals from the ESPA au-
thorized by junior priority ground water rights. These disputes 
and conflicts resulted in extensive litigation and administrative 
action, including delivery calls, curtailment orders, and mitiga-
tion plans. 

 In 2006, the Idaho Legislature acknowledged that extended 
drought, changes in irrigation practices, and increased ground 
water pumping have caused both reduced spring discharges and 
reach gains from the ESPA and areas of declining aquifer lev-
els, resulted in insufficient water supplies to satisfy existing 
beneficial uses, and led to conflicts between holders of water 
rights diverting from surface and ground water. See S. Con. 
Res. 136, 58th Leg., 2d Reg. Sess., 2006 Idaho Sess. Laws 
1392. The legislature instructed the IWRB to pursue “devel-
opment of a comprehensive aquifer management plan 

[(CAMP)] for the [ESPA] for submission to and approval by 
the Idaho Legislature.” Id. at 1393. The IWRB developed, and 
in 2009 the legislature approved, a CAMP for the ESPA. See 
IWRB, “Eastern Snake Plain Aquifer (ESPA) Comprehensive 
Aquifer Management Plan” (Jan. 2009) (ESPA CAMP); see 
also H.R. 264, 60th Leg., 1st Reg. Sess., 2009 Idaho Sess. 
Laws 703. The ESPA CAMP established a long-term program 
for managing the water supply and demand in the ESPA 
through a phased approach to implementing projects such as 
managed aquifer recharge, together with an adaptive manage-
ment process to allow for adjustments or changes as implemen-
tation proceeded. See ESPA CAMP at 4; see also Vol. XLIII, 
No. 2 (2010) and Vol. XLV, No. 3 (2012) of this Newsletter. 
Actions implementing the ESPA CAMP continue to be taken, 
but ESPA CAMP projects have not been fully funded. 

 Also in 2009, the State of Idaho and the Idaho Power 
Company resolved litigation in the Snake River Basin Adjudi-
cation (SRBA) regarding the interpretation and application of 
the 1984 Swan Falls Agreement, through the “Framework Re-
affirming the Swan Falls Settlement” (Mar. 25, 2009) (Reaf-
firmation Framework). For an explanation of the Swan Falls 
Agreement and underlying controversy, see Vol. XLIII, No. 2 
(2010) of this Newsletter. 

 The Reaffirmation Framework proposed a number of legis-
lative and administrative actions, including agreements be-
tween the IWRB and the Idaho Power Company concerning 
managed aquifer recharge. The framework recognized that the 
ESPA CAMP established a long-term hydrologic target for 
managed recharge, and that it was in the parties’ mutual inter-
est to work cooperatively to explore and develop a managed 
recharge program for the Snake River Basin. 

 The State has not been the only player in managed 
recharge activities. In 2015, the Surface Water Coalition 
(SWC) (a group of irrigation districts and canal companies 
in the Snake River Basin) and Idaho Ground Water 
Appropriators, Inc. (IGWA) (a group of ground water users, 
municipalities, and ground water districts) settled long-standing 
litigation stemming from a delivery call made by the SWC 
senior water rights holders. See “Settlement Agreement Entered 
Into June 30, 2015 Between Participating Members of the 
Surface Water Coalition and Participating Members of the 
Idaho Ground Water Appropriators, Inc.,” https://www.
idwr.idaho.gov/files/legal/swan-falls-agreement/20150630-
Settlement-Agreement.pdf; see also Vol. XLIX, No. 1 (2016) 
of this Newsletter. Pursuant to this historic private settlement, 
members of the IGWA agreed to a series of voluntary practices 
intended to stabilize and reverse declining ESPA water level 
trends in exchange for safe harbor from curtailment under the 
SWC delivery call. Only ground water users actively 
participating in the member ground water districts were granted 
safe harbor by the agreement. Voluntary ongoing practices 
described in the settlement agreement include, among other 
things, a 240,000 af per year reduction in consumptive ground 
water use; direct delivery of 50,000 af per year of storage water 
to the SWC; a reduction in the duration of the irrigation season; 
mandatory measurement device installation; and support of and 
cooperation with the State’s recharge goal of 250,000 af per 
year. The settlement agreement established a goal of returning 
ground water levels to the average of the ground water levels 
that existed between 1991 and 2001 by April 2026. In addition, 
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intermediate ground water level benchmarks were established, 
with “adaptive water management measures” to be imple-
mented if the ground water stabilization benchmarks or goals 
are not achieved. 

 The goal of the State’s managed recharge program is re-
versing the depletion of, and stabilizing the ESPA at, historical 
levels. ESPA recharge activities are a necessary part of the 
ESPA CAMP program, and of litigation settlement and mitiga-
tion agreements. These recharge programs are in early stages of 
implementation, and require funding and development of more 
recharge infrastructure. The IWRB and IDWR acknowledge 
that, while progress is being made, it will take many more 
years to demonstrate whether managed recharge and other ac-
tions being implemented are improving the ESPA’s condition, 
and that they may not be enough. This report provides an up-
date on recharge activities and describes the State’s recent for-
mation of a ground water management area (GWMA), yet 
another tool toward stabilizing the ESPA. 

Managed Recharge Activities Show Progress, but Still Have 
a Long Way to Go 

 The State’s goal is to recharge 250,000 af per year to the 
ESPA through managed aquifer recharge. The State’s managed 
aquifer recharge program, including support for the settlement 
agreement activities, is funded largely by the IWRB. In 2016 
the Idaho Legislature instructed the IWRB to identify and im-
plement ground water stabilization and sustainability projects 
throughout the state, see S. Con. Res. 137, 63d Leg., 2d Reg. 
Sess., 2016 Idaho Sess. Laws 1118, expressed legislative sup-
port for the settlement agreement, see S. Con. Res. 138, 63d 
Leg., 2d Reg. Sess., 2016 Idaho Sess. Laws 1120, and funded 
managed recharge activities, see S. 1402, 63d Leg., 2d Reg. 
Sess., 2016 Idaho Sess. Laws 481. The IWRB’s budget for 
2017 includes $10 million for upper Snake River Basin re-
charge activities and additional funds for recharge in other are-
as of the state. See Presentation by Brian Patton, Chief, 
Planning Bureau, IWRB, at the Annual Meeting of the Idaho 
Water Users’ Ass’n (Jan. 26, 2017). The aquifer recharge pro-
gram is being implemented by the IDWR. The program relies 
on existing canal systems (including systems of SWC mem-
bers) to carry and deliver water under the IWRB’s recharge 
water rights. The program varies year to year, based on willing 
participation by recharge entities such as canal companies and 
irrigation districts. The settlement agreement reflects participa-
tion by SWC in recharge activities, as well as agreed upon 
ground water use cutbacks by the IGWA. Other mitigation 
agreements are being developed by other ground water users. 
Because of the evolving nature of the program, there is no one 
stand-alone document detailing the State’s managed recharge 
program and stabilization efforts for the ESPA. The goals of 
the program, however, are clearly documented in the ESPA 
CAMP. See Final Report prepared by CH2M Hill for the 
IWRB, “Eastern Snake Plain Aquifer (ESPA): Review of 
Comprehensive Managed Aquifer Recharge Program” (Mar. 
2016) (ESPA Program Review); see also PowerPoint Presenta-
tion for IWRB Water Supply Committee Meeting, “ESPA 
Managed Recharge Update” (Jan. 15, 2016) (describing re-
charge sites and capacity). 

 In partnership with canal operators, 2014 was the first year 
that IWRB was able to conduct managed recharge throughout 
the winter. In winter 2014/2015, there were over 75,000 af of 

managed recharge on the ESPA. In winter 2015/2016, 66,536 
af were recharged. The IWRB reported that through October 
2016 (for the winter of 2016/2017), nearly 37,000 af of water 
were recharged into the aquifer. But, even with the addition of 
recharge infrastructure, the extreme cold and ice hampered 
efforts to increase recharge flows this winter. See Jan. 2017 
News Release, supra. The IWRB plans to increase recharge 
flow as ice conditions subside in February, and if weather per-
mits, it is hoped that more than 80,000 af of recharge can be 
accomplished yet this winter. Id. While progress has been made 
toward the recharge goal for this winter, it may end up short of 
the more than 108,000 af projection of last fall. See News Re-
lease, IWRB, “Idaho Water Resource Board Sets Recharge 
Target of 108,000 Acre-Feet of Water into the Eastern Snake 
Plain Aquifer in Winter 2016-2017” (Nov. 3, 2016). 

 Even with ongoing recharge actions (both the State’s pro-
jects and other projects being implemented by water users un-
der settlement and mitigation agreements), it will be years 
before we will know if the aquifer level is being improved, yet 
alone stabilized. The IDWR has found that hydrologic data 
demonstrates that declines in ESPA storage and spring dis-
charges have continued steadily for the last 60 years, despite 
long-standing recognition of the problem, and repeated at-
tempts to address it through legislation and administration. 
While water users and the IWRB are undertaking efforts to 
enhance recharge and reduce ground water pumping to counter 
the declines, the ESPA CAMP has yet to be fully funded and 
implemented, and private agreements (such as the settlement 
agreement and other mitigation plans) pertain only to the par-
ticular private parties. It will take many years of successful 
recharge efforts and ground water use cutbacks to stabilize the 
aquifer. If legislative and administrative goals, and benchmarks 
under the settlement agreement, cannot be met, water users in 
the Snake River Basin recognize that additional action will be 
necessary. See Cindy Snyder, “Water Deal Makes a Splash,” 
Times-News (Jan. 23, 2017). 

IDWR Designated a Ground Water Management Area as 
Another Step to Address Water Level Depletion and 
Stabilization in the ESPA 

 As yet another step toward the goal of stabilizing the 
ESPA, IDWR Director Gary Spackman signed an order on 
November 2, 2016, creating a GWMA for the ESPA region, 
saying more needs to be done to restore the aquifer. See ESPA 
GWMA Order, supra; see also News Release, IDWR, “IDWR 
Director Creates Ground Water Management Area in the East-
ern Snake Plain Aquifer Region” (Nov. 4, 2016) (Nov. 4, 2016, 
News Release). 

 As summarized in the ESPA GWMA Order, the GWMA 
was established pursuant to Idaho Code Ann. § 42-233b, which 
authorizes the director to designate a GWMA when the director 
determines a ground water basin “may be approaching the con-
ditions of a critical ground water area.” Section 42-233b is part 
of the Idaho Ground Water Act. See A & B Irrigation Dist. v. 
IDWR, 284 P.3d 225, 231 (Idaho 2012); see also Vol. XLVI, 
No. 1 (2013) of this Newsletter. The Ground Water Act as en-
acted and amended in the early 1950s authorized two options 
for addressing insufficient or decreasing ground water supplies: 
(1) limiting or denying new ground water applications in des-
ignated “critical ground water areas,” see 1953 Idaho Sess. 
Laws 281–82; Idaho Code Ann. § 42-233a; State ex rel. Tap-



page 14 WATER LAW NEWSLETTER Vol. L, No. 1, 2017 
 

pan v. Smith, 444 P.2d 412 (Idaho 1968); and (2) “prohibiting 
or limiting” withdrawals under existing ground water rights if 
the withdrawals adversely affected “the present or future use of 
any prior surface or ground water right,” 1953 Idaho Sess. 
Laws 285; Idaho Code Ann. § 42-237a(g). A “critical ground 
water area” is defined as 

any ground water basin, or designated part thereof, not 
having sufficient ground water to provide a reasonably 
safe supply for irrigation of cultivated lands, or other 
uses in the basin at the then current rates of withdraw-
al, or rates of withdrawal projected by consideration 
of valid and outstanding applications and permits, as 
may be determined and designated . . . by the director 
of the [IDWR]. 

Idaho Code Ann. § 42-233a.  

 Subsequent amendments to the Ground Water Act author-
ized a third option for addressing insufficient ground water 
supplies: GWMAs. Idaho Code § 42-233b, as enacted in 1982 
and amended in 2000 and 2016, authorizes the director to des-
ignate GWMAs, and “approve a ground water management 
plan for the area” that “provide[s] for managing the effects of 
ground water withdrawals on the aquifer . . . and on any other 
hydraulically connected sources of water.” Id. § 42-233b. A 
GWMA is a ground water basin or part thereof that the director 
determines may be approaching the condition of not having 
sufficient ground water to provide a reasonably safe supply for 
irrigation and other uses in the basin under current or projected 
rates of withdrawal. Id. When a ground water management plan 
is in place, ground water users complying with an approved 
ground water management plan “shall not be subject to admin-
istration on a time priority basis” if the director determines the 
ground water supply is insufficient to meet demands within the 
ground water management area. Id. 

 As described above, and in more detail in the ESPA 
GWMA Order, ESPA storage and spring discharges have been 
declining for more than 60 years. These declines have contin-
ued despite widespread recognition of the problem and repeat-
ed attempts over the years by the legislature, the IWRB, and 
water users to address the problem through various agreements, 
enactments, and policy initiatives, including minimum flows, 
aquifer recharge, and the ESPA CAMP. As a result of chronic 
declines in ESPA storage and spring discharges, in many years 
the ESPA ground water supply is not sufficient to satisfy senior 
priority water rights diverting from the ESPA and hydraulically 
connected sources unless ESPA withdrawals under junior pri-
ority ground water rights are curtailed, and/or the junior water 
right holders mitigate. In establishing the GWMA, the director 
concluded that the ground water basin encompassing the ESPA 
may be approaching a condition of not having sufficient ground 
water to provide a reasonably safe supply for irrigation and 
other uses occurring within the basin at current rates of with-
drawal. The director also determined that the designation of a 
GWMA will allow the IDWR to more effectively address the 
larger problem of declines in ESPA storage and spring dis-
charges, by requiring ground water right holders to “report 
withdrawals of ground water and other necessary infor-
mation . . . .” Id. Section 42-233b authorizes the director to 
require junior ground water right holders not complying with 
an approved ground water management plan to cease or reduce 

diversions if the director determines the ground water supply is 
insufficient to satisfy water rights within the GWMA. Id. 

 In short, the GWMA provides the IDWR with a more 
comprehensive tool to address stabilization of the ESPA, while 
supporting the objectives of the State Water Plan, the ESPA 
CAMP, the settlement agreement, and various legislative en-
actments. Director Spackman concludes that “[b]y designating 
a [GWMA] in the [ESPA] region, we bring all of the water 
users into the fold – cities, water districts and others – who may 
be affecting aquifer levels through their consumptive use.” 
Nov. 4, 2016, News Release, supra. “As we’ve continued to 
collect and analyze water data through the years, we don’t see 
recovery happening in the ESPA. We’re losing 200,000 acre-
feet of water per year.” Id. According to Director Spackman, 
“[a]t some point, we can’t deny the reality that we need to do 
more to stop the drop.” Id. Creating a GWMA is seen as a step 
embracing the terms of the settlement agreement and not creat-
ing any new obligations for those water users subject to that 
agreement. The GWMA will enhance ongoing efforts by bring-
ing other water users who have not joined a ground water dis-
trict, including some cities, under state management. According 
to Director Spackman, “[a]ll water users will be provided the 
opportunity to participate in the creation of the ground water 
management plan with the goal of restoring the aquifer.” Id. 

 The boundaries of the GWMA for the ESPA region are 
shown in a map listed as Attachment A to the ESPA GWMA 
Order. The map extends from points east of the cities of Dubois 
and St. Anthony in eastern Idaho across the Snake River Plain 
to the Thousand Springs region near Hagerman, Idaho, where 
waters from the ESPA discharge into the Snake River. IDWR 
officials expect it will take one to two years to develop a de-
tailed ground water management plan for the GWMA. Id. They 
point to the creation of the GWMA as the first step in develop-
ing a ground water management plan that will have stabiliza-
tion and recovery of the aquifer as its primary objective. The 
next step is to form an advisory committee of water users rep-
resenting all interests within the GWMA and to work with that 
group in developing a ground water management plan. Id. Be-
cause of the physical size of the ESPA and the number of po-
tentially interested water users, the director acknowledges it 
will be necessary to define a procedure for seeking water user 
input and developing a ground water management plan. Id. 
The director plans to address procedural matters in a separate 
order. Id. 

Conclusion 

 The ESPA was developed largely by incidental recharge of 
surface water from flood irrigation in the early 1900s. The 
economy of southeast Idaho grew around the aquifer and its 
continued viability is important to the economy and continued 
growth in the Snake River Plain. Agriculture, aquaculture, and 
many industries and municipalities depend on the ESPA as a 
sole source aquifer. It is vital to this area, and indeed the state, 
that we work together toward the common goals of reversing 
the depletion of ESPA water levels, and stabilizing the aquifer 
for continued and future use. Continued diligence with man-
aged recharge, increasing water storage, careful management of 
water use, and cooperative conservation measures are key to 
sustainability of the aquifer. Only time will tell if all of these 
efforts will have a positive impact on the ESPA. 
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NEBRASKA 
(Sandra B. Zellmer and Anthony Schutz, Reporters) 

 
 
MULTISTATE COLLABORATION UNDER THE REPUBLICAN 

RIVER COMPACT 

 A “historic agreement” between Nebraska, Kansas, and 
Colorado evidences a renewed commitment to address Repub-
lican River water challenges through “cooperation and collabo-
ration” rather than litigation. Joe Duggan, “Nebraska, Kansas 
and Colorado Agree to New Resolutions to Improve Manage-
ment of Republican River,” Omaha World-Herald (Aug. 27, 
2016). 

 The 1942 Republican River Compact allocates 49% of the 
river’s water to Nebraska, 40% to Kansas, and 11% to Colora-
do. Id. Since then, the compact has triggered multiple lawsuits 
among the states and by farmers who say their water rights 
have been taken by state government. Id.; see, e.g., Vol. 
XLVIII, No. 1 (2015), Vol. XLVIII, No. 2 (2015), and Vol. 
XLIX, No. 2 (2016) of this Newsletter. 

 Over the past two years, state officials have been investi-
gating more predictable, equitable ways to use the water only 
when it is needed and to store it when there is a surplus. The 
resolutions include measures that limit the amount of water 
Nebraska provides to Kansas to what water users in Kansas 
actually need and can use, thereby minimizing the need for 
Nebraska to shut off irrigators during water short years. See 
Duggan, supra. 

 Previously, the quantity of water stored in Nebraska’s Har-
lan County Lake for Kansas was based on complicated models 
and formulas that produced estimates of how much water Ne-
braska’s Upper, Middle, and Lower Republican Natural Re-
source Districts needed to generate to comply with the 
compact. Under the new agreement, any amount that exceeds 
what is actually needed by Kansas in a compact call year will 
not be delivered that year. Instead, Nebraska will deliver that 
amount to Kansas in future years when the water is needed by 
Kansas water users. 

 Specifically, the tri-state resolutions commit to the follow-
ing measures: 

 Regular forecasting and more flexible management 
of project water in Harlan County Lake. Project 
water includes flows resulting from water rights 
administration and imported surface or groundwater 
supplies. See Resolution Approving Long-Term 
Agreements Related to the Operation of Harlan 
County Lake for Compact Call Years (Aug. 24, 2016), 
http://dnr.nebraska.gov/Media/iwm/Republican/20160
824ResolutionRRCAAccountingHCLccYrs.pdf. 

 Limiting non-irrigation season canal recharge diver-
sions to 10,000 acre-feet. See Resolution of the 
Republican River Compact Administration Regarding 
Required Changes to the RRCA Accounting Proce-
dures and Reporting Requirements Regarding Non-
Irrigation Season Canal Diversions for Groundwater 
Recharge Purposes (Aug. 24, 2016), http://dnr.

nebraska.gov/Media/iwm/Republican/20160824Resol
utionRRCAAccountingCanalRCEXHIBIT_A.pdf. 

 Augmentation of flows with groundwater in Colo-
rado’s Republican River Water Conservation District 
to offset stream depletion in Colorado. See Resolution 
by the Republican River Compact Administration 
Approving Operation and Accounting for the Colo-
rado Compact Compliance Pipeline and Colorado’s 
Compliance Efforts in the South Fork Republican 
River Basin (Aug. 24, 2016), http://dnr.nebraska.
gov/media/iwm/republican/20160824ResolutionRRC
AAccountingColo.pdf. 

The states intend to review the resolutions by 2020 to en-
sure they are being implemented as intended. In addition, any 
state can terminate the agreement, but the states have agreed to 
attempt to resolve disputes in good faith before that happens. 
See Duggan, supra. 
 

OREGON 
(Kirk B. Maag, Reporter) 

 
 
COURT RULES THAT CERTAIN WATER RIGHT TAKINGS 

CLAIMS MUST BE ANALYZED AS PHYSICAL TAKINGS, NOT 

REGULATORY TAKINGS 

 The U.S. Court of Federal Claims recently held that certain 
water right takings claims must be analyzed as physical tak-
ings, not regulatory takings, even though the alleged takings 
resulted from government actions taken to comply with the 
Endangered Species Act (ESA). See Klamath Irrigation Dist. v. 
United States, 129 Fed. Cl. 722 (2016). At issue in the case are 
takings claims brought by landowners, irrigation districts, and 
private corporations against the United States based on signifi-
cantly reduced water deliveries from the Klamath Project—a 
U.S. Bureau of Reclamation (Reclamation) irrigation project—
in 2001. 

Background 

 In advance of the 2001 irrigation season, Reclamation pre-
pared biological assessments in connection with its annual op-
erating plan for the Klamath Project. The biological 
assessments analyzed the impacts of project operations on three 
fish species listed under the ESA and concluded the operation 
of the Klamath Project “was likely to affect adversely the three 
species in violation of the ESA.” Id. at 725 (quoting Klamath 
Irrigation Dist. v. United States, 67 Fed. Cl. 504, 513 (2005)). 
The U.S. Fish and Wildlife Service (with respect to two of the 
species) and the National Marine Fisheries Service (with re-
spect to the third species) issued biological opinions that “in-
cluded ‘reasonable and prudent alternatives’ to address the 
threat to the three fish species.” Id. (quoting 16 U.S.C. 
§ 1536(b)(3)(A)). Consistent with the biological opinions, Rec-
lamation issued a revised operating plan for the Klamath Pro-
ject in April 2001. Under the revised operating plan, water 
deliveries to the plaintiffs were completely shut off until July 
2001. Id. at 726. Reclamation began to release water for irriga-
tion in July 2001, but the plaintiffs alleged those deliveries 
came too late in the growing season to allow them to grow 
crops. Id. 
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 The plaintiffs filed takings claims against the United States 
in federal court. They alleged that Reclamation’s actions to 
shut off water deliveries constituted a taking of their water 
rights without just compensation in violation of the Fifth 
Amendment to the U.S. Constitution. The Court of Federal 
Claims’ order in this case resulted from motions in limine filed 
by the United States. The motions requested that the court hold 
that the plaintiffs’ takings claims “should be analyzed as regu-
latory takings, rather than physical takings.” Id. at 728. The 
plaintiffs opposed the motions and filed cross-motions, con-
tending that “the proper legal framework for analyzing [the] 
water rights takings claim is the per se or physical taking 
test.” Id. 

Analysis 

 The court held that the government took actions “that had 
the effect of preventing plaintiffs from enjoying the right to use 
water provided by an irrigation project, to the extent they held 
such rights.” Id. at 733. (The court did not address the question 
of “whether or not plaintiffs have cognizable property interests 
in the subject of their alleged takings, the right to use certain 
waters provided by the Klamath Project . . . .” Id. at 729–30.) 
The court explained that the government’s actions were imple-
mented by physical means—that is, “by using the Klamath 
Project works to prevent water from travelling out of Upper 
Klamath Lake and the Klamath River and into project canals 
used by the plaintiffs.” Id. at 733.  

 Relying on Casitas Municipal Water District v. United 
States, 543 F.3d 1276 (Fed. Cir. 2008), the court held that such 
actions must be analyzed under the physical takings frame-
work, not the regulatory takings framework. Klamath, 129 Fed. 
Cl. at 730. The court in Casitas provided guidance on the de-
marcation between regulatory and physical takings in the water 
rights context. The court explained that government action 
must be analyzed as a physical taking where “the United States 
physically diverted the water, or caused water to be diverted 
away from the plaintiffs’ property” and “the diverted water was 
dedicated to government use or third party use which served a 
public purpose.” Id. (quoting Casitas, 543 F.3d at 1290). 

 Similarly, here, the court found that the government 
“us[ed] the Klamath Project works to prevent water from trav-
elling out of Upper Klamath Lake and the Klamath River and 
into project canals used by the plaintiffs. . . . [T]he water ulti-
mately was used . . . to preserve the habitat of certain fish and 
meet the government’s obligations under the [ESA]”—a public 
purpose. Id. at 733. 

Implications 

 The court noted that 

[t]he distinction [between physical and regulatory tak-
ings] is important because physical takings constitute 
per se takings and impose a categorical duty on the 
government to compensate the owner, whereas regula-
tory takings generally require balancing and complex 
factual assessments, utilizing the so-called Penn Cen-
tral [Transportation Co. v. City of New York, 438 U.S. 
104, 98 S.Ct. 2646] test. 

Id. at 730 (third alteration in original) (internal quotation marks 
omitted) (quoting CRV Enters., Inc. v. United States, 626 F.3d 
1241, 1246 (Fed. Cir. 2010)). That means plaintiffs are more 
likely to succeed on their takings claims if they are character-

ized as physical takings, as opposed to regulatory takings. 
Thus, to the extent that facts are similar, and other courts fol-
low the analysis from this case, plaintiffs alleging takings of 
their water rights will be able to rely on the more favorable 
physical takings framework. 
 

UTAH 
(Jonathan R. Schutz, Reporter) 

 
 
UTAH COURT OF APPEALS APPROVES WATER RIGHTS FOR 

NUCLEAR POWER PLANT IN GREEN RIVER, UTAH 

 In HEAL Utah v. Kane County Water Conservancy Dis-
trict, 2016 UT App 153, 378 P.3d 1246, Kane County Water 
Conservancy District (Kane) and San Juan Water Conservancy 
District (San Juan) leased their water rights to Blue Castle 
Holdings Inc. (Blue Castle) (collectively, Applicants). The 
lease was contingent on approval of change applications to use 
the districts’ water rights at a proposed nuclear power plant in 
Green River, Utah. San Juan held a water right for 24,000 acre-
feet (af) to divert water from the San Juan River. Kane held a 
water right for 29,600 af to divert water from Wahweap Creek 
and Lake Powell. The change applications would move the 
water rights to a point of diversion on the Green River for use 
at the power plant. The State Engineer held a hearing in 2010 
and approved the applications in 2012. 

 HEAL Utah challenged the State Engineer’s approval of 
each change application. The two cases were consolidated. The 
district court ruled that the change applications met the statuto-
ry criteria, and HEAL Utah appealed the district court’s ruling. 

 The appellate court pointed out that when reviewing the 
State Engineer’s decision, the district court “is not sitting in its 
capacity as an adjudicator of the rights, but is merely charged 
with ensuring that the state engineer correctly performed an 
administrative task.” Id. ¶ 10 (quoting Searle v. Milburn Irriga-
tion Co., 2006 UT 16, ¶ 35, 133 P.3d 382). The court stated 
that “the district court stands in the same position as the State 
Engineer did, and its judgment is therefore limited to the issues 
determined by the State Engineer.” Id. The court also noted that 
“whether a change application meets the statutory criteria is a 
mixed question of law and fact, and the district court is given 
‘significant, but not broad, discretion’ in applying [the statutory 
criteria in] Utah Code section 73-3-8 to the facts using the rea-
son-to-believe standard,” id. ¶ 19 (quoting Searle, 2006 UT 16, 
¶ 18), and that “the burden of persuasion [rests] squarely on the 
change applicant,” id. ¶ 21 (alteration in original) (quoting 
Searle, 2006 UT 16, ¶ 50). Additionally, “the reason-to-believe 
standard puts ‘a fairly low burden on a party seeking approval 
of a change application.’” Id. (quoting Searle, 2006 UT 16, 
¶ 36). Finally, the court noted that “a change applicant’s burden 
is satisfied if there is sufficient evidence to support a reasona-
ble belief that the changes outlined in the application can be 
perfected without impairing vested rights.” Id. ¶ 22 (quoting 
Searle, 2006 UT 16, ¶ 46). 

 HEAL Utah argued that the district court erred because the 
Applicants did not meet their burden under Utah Code Ann. 
§ 73-3-8, contending that (1) the Applicants did not demon-
strate that there was unappropriated water available in the pro-
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posed source, (2) the proposed diversion would have an unrea-
sonable impact on the public welfare and stream environment, 
and (3) the proposed change was not feasible and was specula-
tive. 

Unappropriated Water in the Green River for the Proposed 
Change Applications 

 HEAL Utah argued that there was no unappropriated water 
in the Green River because the Green River was over-
apportioned, and the court’s conclusions regarding the volume 
of water in the river were in error. The appellate court first stat-
ed that “unappropriated water” is not defined in the statute. 
HEAL Utah, 2016 UT App 153, ¶ 24. It then pointed out that 
on this issue, two questions arise: “(1) What is the total supply? 
and (2) How much is in use? Only if the State Engineer finds 
the amount of water in beneficial use exceeds the supply can he 
find that there is no unappropriated water.” Id. (citation omit-
ted). The district court had determined that Utah had 400,000 af 
of its Colorado River allocation available for diversion and that 
there was 574,600 af of approved, yet undeveloped, water in 
the Upper Colorado River Basin. Id. ¶¶ 25, 26. It concluded 
that if all of these approved applications were put to use, Utah’s 
allocation would be over-appropriated. But because all of the 
approved water was not yet developed, there was still unappro-
priated water in the source. Id. ¶ 26. 

 HEAL Utah also argued that the district court inappropri-
ately relied on releases from Flaming Gorge Reservoir because 
such water was allocated to the recovery of endangered fish 
species and could not be appropriated. Id. ¶ 27. The district 
court had determined that HEAL Utah was incorrect because 
the Upper Colorado River recovery program was to assist the 
recovery of the species, and to allow the upper basin states 
to utilize their Colorado River apportionments. Id. ¶ 28. The 
appellate court concluded that the district court did not err. 
Id. ¶ 29. 

Proposed Change Applications’ Effect on Public Welfare 
and Stream Environment 

 HEAL Utah argued that the reduction in Green River flows 
under the applications would unreasonably affect the natural 
steam environment, and was contrary to the public welfare. Id. 
¶ 30. HEAL Utah also argued that “the small benefit of nuclear 
power is outweighed by negative consequences for tourism, 
local economies, and agriculture.” Id. ¶ 34. The district court 
found that 99% of the time the width of the river would be re-
duced by less than 1.5 feet out of an average width of 350 feet 
and 99% of the time the depth of the river would be reduced 
less than 1.5 inches. Id. ¶ 32. HEAL Utah’s experts could not 
demonstrate the extent of impacts on fish or the river. Id. The 
court also relied on extensive federal and state environmental 
and public safety review processes that Blue Castle must com-
ply with to construct the project. Id. ¶ 33. 

 The appellate court concluded that HEAL Utah did not 
demonstrate that the district court erred in its finding that the 
change applications “will not unreasonably affect public rec-
reation or the natural stream environment, or be a detriment to 
the public welfare.” Id. ¶ 36. 

Feasibility of Proposed Change Applications and 
Speculation 

 HEAL Utah argued the project was not financially feasible 
and was “a purely speculative use of water.” Id. ¶ 37.  

 Physical and Economic Feasibility. The court held that the 
project was physical feasible because Blue Castle had complet-
ed 50% of the U.S. Nuclear Regulatory Commission’s early 
site permit application, and had completed geological testing, 
archaeological studies, and seismic testing, which did not re-
veal any physical impediments. The court also considered the 
project’s proximity to rail lines, highways, and electrical 
transmission lines. Id. ¶ 41. 

 Regarding the economic feasibility of the project, the court 
determined that (1) “by 2025 Utah will require 1,440 mega-
watts of new power beyond that currently produced in the 
state,” (2) “‘98% of Utah’s electricity is currently generated by 
fossil fuel power plants’ and that it ‘is highly unlikely that any 
new coal plants will be constructed in Utah,’” and 
(3) “‘[n]uclear power is ideal for base load’ because it ‘produc-
es no carbon or particulate emissions and does not result in 
visual pollution.’” Id. ¶ 42 (alteration in original). The court 
found that “Blue Castle had ‘established the cost-effectiveness 
of supplying nuclear power,’ particularly that ‘nuclear’s pro-
duction costs are lower than any other thermal resource.’” Id. 
The court relied on the Applicants’ business plan, purchase 
contracts for land, water right lease agreements, discussions 
with utilities to purchase the plant’s power, and the Applicants’ 
experts to show the economic feasibility of the project. Id. ¶ 45. 

 The court concluded that “although the Project is a risky 
venture and has not yet been licensed through the Nuclear Reg-
ulatory Commission, the Applicants presented evidence that the 
Project is both physically and economically feasible.” Id. The 
appellate court upheld the trial court’s findings. Id. 

 Speculation and Monopoly. HEAL Utah argued that the 
project was speculative because Blue Castle did not own the 
site, and it intended to pursue the project through licensing and 
then other parties would construct the project. Id. ¶ 46. The 
appellate court determined that it was not speculation under the 
statute for Blue Castle to carry the project through the regulato-
ry process to make it more attractive to investors. Id. ¶ 50. The 
court also determined that the Applicants had a clear purpose 
for the project—producing nuclear power—and that Blue Cas-
tle had proposed a site, invested money to develop the project, 
and offered a detailed description for the water’s use. Id. The 
appellate court upheld the district court’s findings that the ap-
plications were filed in good faith and not for speculation. Id. 

Conclusion 

 This case is important because it fleshes out the criteria 
Utah’s State Engineer must apply in evaluating change applica-
tions; Utah does not have many cases addressing these criteria 
in such detail. It is also important from a procedural perspec-
tive because it emphasizes the parties’ burdens in challenging a 
change application. 

 Editor’s Note: The reporter’s firm represented the defend-
ants before the State Engineer and in the judicial challenges. 
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WASHINGTON 
(Amy K. Kelley, Reporter) 

A LAND USE CASE WITH MAJOR IMPLICATIONS FOR

WASHINGTON WATERS AND WATER LAW 

 Washington’s Growth Management Act (GMA) requires 
that counties’ comprehensive plans must “provide for protec-
tion of the quality and quantity of groundwater used for public 
water supplies.” Wash. Rev. Code § 36.70A.070(1). The plan is 
to have a rural element that must “include measures that . . . 
protect . . . surface water and groundwater resources.” Id. 
§ 36.70A.070(5)(c)(iv). The planning for this rural element is
to be “consistent with the protection of natural surface water 
flows and groundwater and surface water recharge and dis-
charge areas.” Id. § 36.70A.030(15)(d). The GMA, however, 
does not define the requirements relating to this planning (nor, 
for that matter, what the various “protections” should entail). 
See Whatcom Cnty. v. Hirst, 381 P.3d 1, 5 (Wash. 2016). 

 In attempting compliance with its additional obligation 
under the GMA to “ensure an adequate water supply before 
granting a building permit or subdivision application,” What-
com County determined that the “ensure an adequate supply” 
duty was met by, essentially, delegating the supply issue to the 
Washington State Department of Ecology (Ecology). Id. at 4. 
The County would approve construction dependent on exempt 
domestic wells when the well site “proposed by the applicant 
does not fall within the boundaries of an area where [Ecology] 
has determined by rule that water for development does not 
exist.” Id. (alteration in original) (quoting Whatcom Cnty. 
Code §§ 24.11.090(B)(3), .160(D)(3), .170(E)(3)). But Ecology 
has a rule for the local watershed (the Nooksack water resource 
inventory area (WRIA)), commonly referred to as the 
Nooksack rule, see Wash. Admin. Code §§ 173-501-010 to -
100, that does not include exempt wells in its determinations 
regarding impacts on minimum flows. See Whatcom, 381 P.3d 
at 13. 

 The Washington Supreme Court was very concerned about 
this conjunction of laws; the combination of the county ordi-
nance and the Nooksack rule meant that “the County does not 
require any showing that water is available for a building per-
mit when the applicant is relying on permit-exempt water ap-
propriation.” Id. at 11. This would result, as set out in the 
second paragraph of the case, “in the County’s granting build-
ing permits for houses and subdivisions to be supplied by a 
permit-exempt well even if the cumulative effect of exempt 
wells in a watershed reduces the flow in a water course below 
the minimum instream flow.” Id. at 4. This did not bode well 
for the County, given that Washington has a slew of recent 
cases indicating that instream flows will be protected as zeal-
ously as consumptive water rights. See, e.g., Swinomish Indian 

Tribal Cmty. v. Wash. State Dep’t of Ecology, 311 P.3d 6 
(Wash. 2013); Foster v. Wash. State Dep’t of Ecology, 362 
P.3d 959 (Wash. 2015); see also Vol. XLVII, No. 1 (2014) and 
Vol. XLIX, No. 1 (2016) of this Newsletter. 

 When litigated, the Western Washington Growth Man-
agement Hearings Board (Board) decided that the County’s 
approach did not meet its obligations under the GMA, but in-
stead of declaring invalidity, it “remanded the ordinance to the 
County to take corrective action.” Whatcom, 381 P.3d at 6. The 
Washington Court of Appeals reversed, finding the County to 
be in compliance with the GMA. The Washington Supreme 
Court reversed the court of appeals. 

 The case is exceedingly dense and chewy, addressing “the 
legislative intent [in adopting the GMA], [other] relevant statu-
tory schemes when read in context and as a whole, and this 
court’s jurisprudence considering groundwater appropriations 
that impact minimum flows,” id. at 9, not to mention the text of 
the GMA statutory sections in question. The latter really was 
determinative. The various requirements regarding protection 
of water resources were all in the context of Washington coun-
ties’ duty to adopt plans, and the court, therefore, found that the 
County could not merely hand that duty back over to the State: 
“The GMA places an independent responsibility to ensure wa-
ter availability on counties, not on Ecology.” Id. at 7. Later, in 
addressing the “rural element,” specifically, the court empha-
sized that: “The language placing this burden on the county or 
local government is clear, consistent, and unambiguous 
throughout the [GMA].” Id. at 11. 

 The court did acknowledge that the GMA does envision a 
“cooperative approach” (e.g., “Ecology may provide local gov-
ernments and state agencies with advisory recommendations to 
assist the counties in protecting water resources,” id. at 15 (cit-
ing Wash. Rev. Code § 90.54.130)) between counties and 
Ecology, but still found that “the GMA clearly places sole re-
sponsibility for land use decisions affecting groundwater re-
sources on local governments.” Id. The court also indicated that 
the Board’s earlier remedy—remanding the faulty ordinance to 
the County for corrective action instead of invalidating the or-
dinance—was within the Board’s discretionary authority, and 
remanded to the Board for actions consistent with the court’s 
opinion. Id. at 22. 

 The decision has caused considerable uproar, given that 
few counties are likely yet to be in compliance with the GMA 
as interpreted in Whatcom, and much residential real estate 
development relies on permit-exempt wells. It may be added 
that although the Nooksack rule itself was not challenged in 
this case, one assumes that the aspersions cast upon it by the 
opinion in Whatcom may trigger such challenges to it, and any 
other WRIA chapters of the Washington Administrative Code 
that similarly ignore the impact of exempt wells on instream 
flows. 
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What’s New for 2017 

63rd ANNUAL INSTITUTE 
Santa Fe, New Mexico 

July 20–22, 2017 

Join us this summer as we return to Santa Fe, New Mexico, in the lovely western foothills of the 
Sangre de Cristo Range for the 63rd Annual Rocky Mountain Mineral Law Institute. All sessions 
will be held in the Santa Fe Convention Center, only a few short blocks from the historic Santa Fe 
Plaza and the Eldorado Hotel. 

The 400+ year old city of Santa Fe, elevation 7,000 feet, offers a delightful array of attractions in-
cluding many major museums, the Santa Fe Opera, endless arts and crafts galleries and shops, his-
toric churches, Indian pueblos, and, of course, many superb restaurants. The Santa Fe location is 
also marvelous for side trips to Taos, Los Alamos, Chimayo, or Bandelier National Monument. 
You can golf on the mesas, hike in the Sangre de Cristo Mountains, raft on the Rio Grande, or ex-
plore abandoned Pueblo ruins. 

The Institute opens with the General Session on Thursday morning. That afternoon and for the re-
mainder of the conference, attendees can choose among the Mining, Oil & Gas, Water, Public 
Lands, Environmental, International, and Landman’s Sections. The program adjourns on Saturday 
at noon.  Our annual Young Professionals Reception will take place on Wednesday evening, and 
we welcome all registrants and their families at the traditional Thursday evening reception. Dis-
counted hotel rooms are blocked at seventeen nearby properties. We encourage you to make your 
reservations promptly. See https://tinyurl.com/rmai63 for details. 

INTERNATIONAL MINING AND OIL & GAS LAW, 
DEVELOPMENT, AND INVESTMENT

Quito, Ecuador  
April 26–28, 2017 

Join us in Quito, Ecuador, for our 14th Special Institute on International Mining and Oil & Gas 
Law, Development, and Investment, April 26–28, 2017, organized by the Rocky Mountain Mineral 
Law Foundation in cooperation with the International Bar Association. This timely institute will 
address a broad range of important legal and investment-related issues for attorneys, companies, 
governments, NGOs, and others involved in international natural resources law. A special Friday 
section will focus exclusively on Environmental Law and Sustainability. Simultaneous translation 
will be available in English and Spanish. Our 2015 institute was attended by almost 350 delegates 
from around the world. 

An increasingly important hub for Latin American oil, gas, and mining transactions, Quito is a 
UNESCO World Cultural Heritage Site, and a popular launching point for trips to the Galapagos 
Islands, Amazon rainforest, and Ecuador’s cloud forests. We hope you can join us in Quito for a 
unique learning and networking opportunity. An online program, registration, and sponsorship op-
portunities are available at https://www.rmmlf.org, or see https://tinyurl.com/rmquito for the updat-
ed program brochure. 



page 20 WATER LAW NEWSLETTER Vol. L, No. 1, 2017 

Upcoming Programs 

International Mining and Oil & Gas Law, Development, and Investment 
April 26–28, 2017 ● Quito, Ecuador 

Oil & Gas Agreements: Surface Use in the 21st Century 
May 17–18, 2017 ● Westminster, Colorado 

18th Institute for Natural Resources Law Teachers 
May 31–June 2, 2017 ● Banff, Alberta 

63rd Annual Rocky Mountain Mineral Law Institute 
July 20–22, 2017 ● Santa Fe, New Mexico 

Indian Law and Natural Resources: The Basics and Beyond 
September 26–27, 2017 ● Westminster, Colorado 

International Oil & Gas Law, Contracts & Negotiations: Part 1 
From Concept to Discovery 

September 25–29, 2017 ● Houston, Texas 

International Oil & Gas Law, Contracts & Negotiations: Part 2 
From Discovery to Decommissioning 

October 2–6, 2017 ● Houston, Texas 

Oil and Gas Law Short Course 
October 16–20, 2017 ● Westminster, Colorado 

Federal Oil & Gas Leasing Short Course 
October 16–19, 2017 ● Westminster, Colorado 

National Environmental Policy Act 
November 2–3, 2017 ● Denver, Colorado 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 

Copyright © 2017 
Rocky Mountain Mineral Law Foundation 

9191 Sheridan Blvd., Ste. 203 
Westminster, Colorado 80031 

www.rmmlf.org 

Volume L, Number 1, 2017 
ISSN 0737-044X 



PUBLIC ACCESS TO “NON-MEANDERED” 
WATERS FOR RECREATIONAL 

PURPOSES LIMITED 
(Sean M. Kammer, South Dakota Reporter)

In March 2017, the Supreme Court of South Dakota ex-
tended an unfortunate precedent, one conflicting with over 100 
years of jurisprudence, to greatly limit the public’s rights to 
access certain navigable waters for recreational purposes. See 
Duerre v. Hepler, 2017 SD 8, 892 N.W.2d 209. Specifically, 
the court held that in the absence of specific legislative authori-
zation, the public lacked the right to access waters overlying 
private land for fishing, hunting, or other recreational purposes, 
and South Dakota Game, Fish and Parks lacked the authority to 
facilitate such access. Id. ¶ 33. These waters are known as 
“non-meandered” waters because federally commissioned sur-
veyors did not draw “meander lines” around them in surveys 
they conducted in the 1870s, thereby leaving the land to be 
patented to private parties rather than passing to the State of 
South Dakota by law at statehood. See id. ¶ 3. Specifically, 
they are waters that were either less than 40 acres or seemingly 
impermanent at the time of the survey. See id.; see also Dana 
Ferguson, “Lawmakers to Delve into Non-Meandered Waters 
Debate,” Argus Leader (Apr. 18, 2017). 

The court relied upon its 2004 opinion in Parks v. Cooper, 
2004 SD 27, 676 N.W.2d 823. In that opinion, the court exten-
sively examined both state statutes and judicial precedent, and 
found that “the State of South Dakota retain[ed] the right to 
use, control, and develop the water in [non-meandered] lakes as 
a separate asset in trust for the public” and that the public trust 
doctrine applied to water “independent of bed ownership.” Id. 
¶ 46. In other words, the public trust goes where the water 
goes. The court in Parks, however, also held it was for the leg-
islature, not the courts, to authorize the public to access such 
water for recreational purposes. Id. ¶ 52. The court did so de-
spite its recognition that the public trust doctrine is “an inherent 
attribute of sovereign authority” that “exists independent of any 
statute.” Id. ¶ 44. 

 Even if legislative authorization were required to include 
fishing and other recreational uses within the public’s rights 
under the public trust, South Dakota’s legislature had arguably 
already provided it, in that “boating, fishing, swimming, hunt-
ing, skating, picnicking, and similar recreational pursuits” are 
listed as “public purposes” for which public waters should be 
from 

continued on page 2 

TAKINGS LITIGATION AGAINST 
NEBRASKA DEPARTMENT OF 

NATURAL RESOURCES 
(Anthony Schutz, Nebraska Reporter)

The Nebraska Supreme Court recently decided a case deal-
ing with takings jurisprudence as applied to surface water use 
under an interstate compact. See Hill v. State, 894 N.W.2d 208 
(Neb. 2017). This takings litigation was the subject of a previ-
ous report, where we reported on the trial court’s granting of a 
motion to dismiss. See Vol. XLVIII, No. 2 (2015) of this News-
letter; see also Vol. XLIX, No. 2 (2016) of this Newsletter. The 
Nebraska Supreme Court affirmed the conclusion that the 
State’s administration of water in the Republican River Basin 
to comply with the Republican River Compact (Compact) did 
not deprive surface water users of their property without just 
compensation, even if groundwater users were allowed to con-
tinue pumping. 

As most expected, Hinderlider v. La Plata River & Cherry 
Creek Ditch Co., 304 U.S. 92 (1938), played a big role in the 
court’s analysis in Hill, where the court basically concluded 
that the Compact’s allocation of water to Nebraska’s users ef-
fectively acted as a limit on the property that the State could 
give to water users. And without any showing that the Nebras-
ka Department of Natural Resources (DNR) had arbitrarily, 
capriciously, or unreasonably limited the surface water users’ 
ability to appropriate water within the Compact’s allocation, 
there was no takings claim to be made. Hill, 894 N.W.2d at 
218. 

Because the Compact’s limitations inhered in the property 
that the appropriators had, one would expect the court to end its 
takings analysis there. But the court did not. It went on to ad-
dress a physical-takings claim and a total-economic-takings 
claim. As to the physical-takings claim, the court distinguished 
the famous Casitas case as not involving an interstate compact. 
Id. (citing Casitas Mun. Water Dist. v. United States, 543 F.3d 
1276 (Fed. Cir. 2008)). As to the total-economic-takings claim, 
the court simply concluded that the loss of some farmland pro-
duction does not constitute a total taking of all economically 
beneficial use. Id. at 219. 

 Both analyses are somewhat disappointing in their minimal 
depth. The physical-takings analysis makes at least some sense. 
That is, the State could not physically take something from a 
water user that it had no right to give to the user under the Com- 

continued on page 2 
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PUBLIC ACCESS 
(continued from page 1) 

used. S.D. Codified Laws § 43-17-21. This is likely why South 
Dakota Game, Fish and Parks “had long held that all water was 
accessible to the public if it could be reached without trespass-
ing on private land . . . .” Ferguson, supra. Still, after the legis-
lature repeatedly failed to reach consensus on the extent of 
access to non-meandered waters in the years after Parks, the 
Supreme Court of South Dakota doubled down on its troubled 
logic in Duerre. See id. 

This opinion has the potential to create chaos in South Da-
kota, particularly in the eastern part of the state, an area where 
many lakes have greatly expanded in recent decades, including 
many that were too small to be meandered in the surveys of the 
1870s. It is nearly impossible for recreationists to determine 
whether the submerged land underlying water is public or pri-
vate, and hence whether they might be trespassing. That was 
the conclusion of C.K. Clayton, president of Prairie Pothole 
Consulting, who also called the opinion “a travesty for the pub-
lic.” C.K. Clayton, “Letter: Change in Water Access Creates 
‘Chaos,’” Argus Leader (Apr. 13, 2017). 

 It now falls to the South Dakota legislature to provide 
needed clarity to this situation. Although lawmakers have al-
ready appointed a task force to study the issue and to come up 
with a solution, there is little reason to be optimistic, given the 
legislature’s past failures to resolve the controversy. 

 
 
TAKINGS LITIGATION 
(continued from page 1) 

pact. But the court did not explain the matter in such terms. 
And as to the total-economic-takings claim, the court’s simple 
invocation of yield loss as being an insufficient taking provides 
us with no explanation of what the relevant piece of property is. 
If it was a “water right” that was taken, then yield loss seems to 
be a strange way of measuring how much of the water right’s 
value was taken. If it was the crop, perhaps yield loss makes 
sense. But if it was the land to which the water right was at-
tached, then we would be more concerned with the diminution 
in value to that land, not the yield loss. Unfortunately, the court 
provided no answers to these questions. 

Indeed, it would appear that the court passed up an easier 
means of disposing of the total-economic-takings claim. Back-
ground principles of state law can be used to defeat a takings 
claim, even in situations where the regulations deprive the 
owner of substantially all of the property’s economic value. See 
Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1027 (1992). If 
the Compact is such a background principle—a limitation em-
bedded in the property at issue (the water right)—then it would 
be easier to conclude that the State has not taken the property 
by regulating water use. Rather, the Compact has. Or, more 
precisely, the property carries with it the Compact’s limitations 
on water use. 

Perhaps the strangest aspect of the opinion is the court’s 
willingness to do a physical-takings analysis and a total-
economic-takings analysis, yet totally ignore Penn Central 
Transportation Co. v. City of New York, 438 U.S. 104 (1978). 

It simply stops after the two categorical-takings standards. Typ-
ically, courts will consider Penn Central, even if the categori-
cal-takings claims fail. Indeed, one possible rationalization for 
the takings doctrine is that physical occupations and total eco-
nomic takings are both instances where the Penn Central bal-
ancing test is so clear that we simply conclude that 
compensation is due. Outside of those narrow categories, Penn 
Central is the standard that must be applied. The court failed to 
apply that standard in Hill. 
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The remainder of the court’s opinion deals with the some-
what more difficult question of what to do when the State im-
plicitly makes a choice about who has the ability to use a scarce 
resource. In the Republican River Basin, groundwater irrigators 
are allowed to continue pumping, even in years when surface 
water users are not allowed to divert streamflow. Surface water 
users have always pointed to that as a deprivation of their 
rights, in part because they were using water long before pump-
ing started. The problem with that line of reasoning is that the 
prior appropriation system has never applied to groundwater 
use in Nebraska, even though we do recognize that pumping 
impacts streamflow. See Spear T Ranch, Inc. v. Knaub, 691 
N.W.2d 116, 126 (Neb. 2005). And that was basically how the 
court resolved the claim in this case. Recall that the only de-
fendants were the State of Nebraska and the DNR, which ad-
ministers the surface water system but has no authority to 
curtail pumping. See In re Cent. Neb. Pub. Power & Irrigation 
Dist., 699 N.W.2d 372, 378 (Neb. 2005). As such, the surface 
water users’ claim that the DNR took their property by failing 
to curtail pumping rang hollow with the court. The DNR could 
not curtail pumping, even if it wanted to. 

This does not mean, however, that surface water users nec-
essarily are without recourse against groundwater pumpers that 
they perceive as taking their water. One possibility is to sue the 
groundwater regulators—the natural resources districts 
(NRD)—and claim that their failure to regulate groundwater 
use has resulted in the taking of their surface water rights. This 
would put the proper defendant before the court and distinguish 
Hill. In fact, there was a case to this effect pending in Nebraska 
and it survived an NRD motion to dismiss at the district court 
level. See Bostwick Irrigation Dist. of Neb. v. Neb. DNR, No. 
CI 16-26 (Neb. Dist. Ct., Furnas Cnty., Feb. 1, 2017) (order 
denying and overruling motions to dismiss). It has, however, 
since been dismissed by the parties, who have reached a set-
tlement. 

Letting that case go seems somewhat wise. The underlying 
takings claim was weak, even though the case would have 
named a governmental regulator that has the ability to regulate 
groundwater use (the NRDs). The problem is that the govern-
ment is not obligated to protect one property (or water) user 
from another. For instance, rezoning land to allow a land use 
that constitutes a nuisance (or even a trespass) is not a taking. 
The victim’s recourse is to sue the neighbor for nuisance (or 
trespass). See Harms v. City of Sibley, 702 N.W.2d 91 (Iowa 
2005). In Nebraska water law, we have Spear T Ranch, Inc. v. 
Knaub, 691 N.W.2d 116 (Neb. 2005), which would allow a 
surface water user to make such a claim against groundwater 
pumpers. But the failure to prevent groundwater pumpers from 
unreasonably interfering with an appropriation under Spear T 
seems a difficult takings claim to make. 

On the other hand, there is an argument to be made that 
surface water users in Nebraska are the sort of minority water 
users that are being singled out to bear the burden of water 
shortages for the benefit of the groundwater using majority. 
There is, of course, support in the takings case law to make the 
public bear burdens like this through compensation. See Penn 

Central, 438 U.S. at 123 (“the ‘Fifth Amendment’s guarantee 
. . . [is] designed to bar Government from forcing some people 
alone to bear public burdens which, in all fairness and justice, 
should be borne by the public as a whole’” (alteration in origi-
nal) (quoting Armstrong v. United States, 364 U.S. 40, 49 
(1960))). This “no-singling-out principle” has not, however, 
reached print in Nebraska’s water takings case law. 

 While Hill is probably not the end of takings litigation in 
Nebraska over the allocation of scarce resources, it goes a long 
way toward settling the matter, at least where a compact is in-
volved. 
 

 

FEDERAL 
(Amy K. Kelley, Reporter) 

 
 
MONTANA SUPREME COURT RECOGNIZES BLM CLAIMS TO 

BOTH STATE AND FEDERAL RESERVED WATER RIGHTS 

The Bureau of Land Management (BLM) filed six water 
rights claims in an ongoing water rights adjudication in Mon-
tana; one of those claims was for a federal reserved water right 
(the other five were based on Montana state water law). In 
United States v. Barthelmess Ranch Corp., 2016 MT 348, 386 
P.3d 952, the Montana Supreme Court recognized all six 
claims, in full or in part. All the water sources for the rights 
claimed in the proceeding were at least partially located on 
federal land, and all the water claims were for wildlife and 
stockwater for those with federal grazing permits. Id. ¶ 3. The 
Water Master recommended to the Montana Water Court that it 
issue summary judgment in favor of the BLM. A number of 
ranches, either individually or corporately owned, objected to 
recognition of any rights in the BLM. The objection was based 
on a claim that none of the water rights had been perfected (ac-
tual application to a beneficial use). The water court, however, 
almost entirely accepted the Water Master’s recommendation. 
Id. ¶ 4. 

The water court addressed four of the BLM claims under 
state law first, all four of them involving water from reservoirs 
built by the BLM, and with priority dates based on the comple-
tion of each of the respective reservoirs. The water court found 
that “the reservoirs have been ‘consistently used for stockwa-
tering since they were completed.’” Id. ¶ 9. The court found 
that all elements of Montana prior appropriation law had been 
met, and rejected the objectors’ argument that since the BLM 
itself did not own any of the animals that used the water, it had 
not made beneficial use of the water, and therefore it could not 
perfect a water right under Montana law. Id. ¶ 12. The court 
cited an earlier case that “established that a person, association 
or corporation could appropriate water under Montana law ‘to 
sell, rent, or otherwise dispose to others.’” Id. (quoting Bailey 
v. Tintinger, 122 P. 575, 579 (Mont. 1912)). 

In 1951, the BLM had acquired, but not built, the reservoir 
that was involved in the last claim under state law. The BLM’s 
water right claim was based on a preceding priority date of 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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1945. Id. ¶ 13. The water court had found that the BLM had 
acquired valid appurtenant water rights, and also “found as an 
undisputed fact that the reservoir had been used for stockwater 
consistently since the BLM acquired its interest in the proper-
ty.” Id. 

Finally, in the water court, the BLM successfully claimed a 
federal reserved water right related to a pothole lake, “a natural 
feature located on BLM land . . . .” Id. ¶ 15 (footnote omitted). 
The priority date claimed by the BLM was 1926, based on the 
Stock-Raising Homestead Act of 1916 (SRHA) (allowing the 
Secretary of the Interior to reserve lands with waterholes for 
watering purposes) and, for the specific reservation, Public 
Water Reserve (PWR) No. 107, signed by the President in 
1926. Id.  

The objectors had, in resistance to all of the BLM claims, 
asserted grazing and related stockwater claims, called “ances-
tral free grazing” claims, based on grazing that predated the 
BLM claims. The objectors contended that these claims consti-
tuted a “sole and paramount right to all of the waters at issue” 
in the proceeding. Id. ¶ 16. The water court found, unsurpris-
ingly, that prior appropriation law does not recognize sole 
claims to water, only priority claims, thereby “allowing multi-
ple appropriators to enjoy rights from the same source of wa-
ter.” Id. ¶ 17. 

Specifically addressing water for wildlife rather than live-
stock, the water court found adequate intent (from statements in 
Congress) and notice (from congressional publications) of ap-
propriation, that claims for wildlife water use were recogniza-
ble under Montana law, that no diversion was necessary for 
wildlife water use, and that development of the reservoirs (from 
which animals drank) “was sufficient appropriation to con-
summate a right for wildlife uses.” Id. ¶ 20. The wildlife water 
use claim for the pothole lake (part of the federal reserved wa-
ter right claim), however, was remanded by the water court to 
the Water Master for further development of factual issues. Id. 
¶ 22. The water court also remanded the specific issue of the 
volume of each of the BLM claims to the Water Master for the 
taking of additional evidence. Id. ¶ 23. 

On appeal, the Montana Supreme Court first concluded 
that the water court did not err “in concluding that the [BLM] 
holds stockwatering rights under Montana law in reservoirs 
constructed on federal land, for the use of grazing permittees.” 
Id. ¶ 26. The court’s analysis involved an in-depth discussion 
of Bailey, addressing Montana’s long history of accepting wa-
ter rights based on acquiring the right for use by others. See id. 
¶ 28 (Montana’s constitution “clearly shows a steadfast com-
mitment to recognizing the ability to appropriate water for its 
ultimate use by a third party” (quoting Curry v. Pondera Cnty. 
Canal & Reservoir Co., 2016 MT 77, ¶ 25, 370 P.3d 440)).  

The court then refuted the dissent’s contention that the 
BLM never put any water to beneficial use, finding that 
“recognition that storage of water . . . is a beneficial use is ex-
pressly provided by the Montana Constitution . . . .” Id. ¶ 35 
(citing Mont. Const. art IX, § 3(2)). The court “agree[d] with 
the Water Court that the BLM was entitled to proceed under 
Montana law to appropriate water in its reservoirs for use by 
grazing permittees and others.” Id.  

The supreme court then reiterated at some length the point 
made by the water court that prior appropriation law allows 

multiple appropriations from the same water sources, and that 
any ancestral free grazing rights would not be exclusive of oth-
er rights. See id. ¶ 36 (“Adopting the Objector’s position would 
cause chaos in Montana prior appropriation law. Senior appro-
priators could claim not just that they had the earliest right to 
use water in a stream, but also that no one else could claim 
rights . . . .”). If the objectors had viable stockwater rights pre-
dating the reservoirs (the court did not decide the matter, and it 
was not at issue in the case), those rights would be senior. They 
would not be exclusive. Id. ¶ 37. Related to this, the court re-
jected the objector’s arguments that the BLM really never ap-
propriated any separate water rights, but that the reservoirs 
built by the BLM merely “modified” the stockwatering practic-
es of the ancestral free grazers. Id. ¶ 38. The court found that 
“[t]he BLM rights are separate rights with their own priority 
dates.” Id.  

Finally, the Montana Supreme Court turned to the reserved 
water right claim for the pothole lake, and upheld the partial 
summary judgment in favor of the BLM granted by the water 
court. (Remember, the issue of wildlife vs. stockwater water 
use had been remanded to the Water Master.) The court first 
noted that other state courts had recognized the validity of 
SRHA and PWR 107 federal reserved water right claims. Id. 
¶ 42. It next rejected the objector’s argument that the pothole 
lake in question was “too small” to qualify under PWR 107. Id. 
¶ 43. The court noted that PWR 107 applied to every spring or 
waterhole on the relevant federal lands, and that a subsequent 
federal regulation “did not retroactively unreserve water 
sources.” Id. ¶ 44.  

 The court found that the water of the pothole lake had been 
properly reserved, and that “nothing raised by the Objectors 
supports any change in that status.” Id. ¶ 45. 

 

 

FEDERAL WATER QUALITY 
(Dietrich C. Hoefner, Reporter) 

 
 
TRUMP ADMINISTRATION TO REPEAL AND REPLACE THE 

CLEAN WATER RULE 

On February 28, 2017, President Donald Trump signed an 
executive order directing the U.S. Environmental Protection 
Agency (EPA) to review the “waters of the United States” rule 
(Clean Water Rule). See Restoring the Rule of Law, Federal-
ism, and Economic Growth by Reviewing the “Waters of the 
United States” Rule, Exec. Order No. 13,778, 82 Fed. Reg. 
12,497 (Feb. 28, 2017). The order directed EPA and the U.S. 
Army Corps of Engineers (collectively, Agencies) to rescind or 
revise the final Clean Water Rule promulgated by the Obama 
administration, defining the jurisdictional scope of waters of 
the United States. See Clean Water Rule: Definition of “Waters 
of the United States,” 80 Fed. Reg. 37,054 (June 29, 2015); see 
also Vol. XLVIII, No. 2 (2015) of this Newsletter. 

The executive order directed the Agencies to review the 
Clean Water Rule for consistency with the following policy 
statement: “It is in the national interest to ensure that the Na-
tion’s navigable waters are kept free from pollution, while at 
the same time promoting economic growth, minimizing regula-
tory uncertainty, and showing due regard for the roles of the 
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Congress and the States under the Constitution.” Exec. Order 
No. 13,778, § 1. The order further directed the Agencies to 
“consider interpreting the term ‘navigable waters,’ as defined 
in 33 U.S.C. 1362(7), in a manner consistent with the opinion 
of Justice Antonin Scalia in Rapanos v. United States, 547 U.S. 
715 (2006).” Id. § 3. This direction is in contrast to the Clean 
Water Rule, which largely adopts the test explained in Justice 
Anthony Kennedy’s concurrence in Rapanos. 

On March 6, 2017, the Agencies announced that they will 
review and revise the Clean Water Rule accordingly. See No-
tice of Intent to Review and Rescind or Revise the Clean Water 
Rule, 82 Fed. Reg. 12,532 (Mar. 6, 2017). About one month 
later, on April 19, 2017, EPA held a “Federalism Consultation 
Meeting” and presented the Agencies’ approach to implement-
ing the executive order. At that meeting, EPA explained that 
the Agencies are planning to implement the executive order 
in two steps. First they will take action to “establish the legal 
status quo . . . by recodifying the regulation that was in place 
prior to issuance of the Clean Water Rule . . . .” PowerPoint 
Presentation from E.O. 13132 Federalism Consultation Meet-
ing, EPA, “The Definition of ‘Waters of the U.S.,’” at 6 (Apr. 
19, 2017) (EPA Presentation). After restoring this status quo, 
EPA explained, the Agencies will then turn to proposing a new 
definition that comports with Justice Scalia’s opinion in Ra-
panos. Id. 

Restoration of “Status Quo” 

As presented by EPA, the status quo will be restored by 
recodifying the pre-Obama rule, which dates to 1986. As of the 
writing of this report, the Agencies have submitted a proposal 
to rescind the Clean Water Rule to the White House Office of 
Information and Regulatory Affairs, which is in the process of 
meeting with stakeholders and other groups about the proposal. 

It is important to recognize that the state of the law prior to 
the Obama administration’s Clean Water Rule was far from 
settled, and that the pre-Obama definitions gave rise to consid-
erable litigation over the scope of federal authority, including 
the Rapanos decision. See United States v. Riverside Bayview 
Homes, Inc., 474 U.S. 121 (1985); Solid Waste Agency of N. 
Cook Cnty. v. U.S. Army Corps of Eng’rs, 531 U.S. 159 (2001); 
Rapanos v. United States, 547 U.S. 715 (2006). The restored 
pre-Obama rule should be read in light of these cases, which 
interpret and limit the scope of federal jurisdiction. 

Different Options for the New “Waters of the United States” 
Definition 

In April 2017, EPA explained several possible approaches 
to defining the scope of federal Clean Water Act (CWA) juris-
diction consistent with Justice Scalia’s opinion in Rapanos. As 
was explained in that opinion, waters of the United States in-
cludes “relatively permanent, standing or continuously flowing 
bodies of water,” Rapanos, 547 U.S. at 739, and “wetlands 
with a continuous surface connection to bodies that are ‘waters 
of the United States’ in their own right,” id. at 742. Under this 
framework, the Agencies are considering two categories of 
waters for classification in the new rule: “relatively permanent” 
waters and “wetlands with a continuous surface connection” to 
relatively permanent waters. EPA Presentation, supra, at 8. 

EPA presented three possible approaches for defining the 
universe of relatively permanent waters. First, the rule could 
include perennial waters plus streams with seasonal flow. EPA 

noted that under current practice, seasonal flow includes 
streams that flow about three months per year (although what 
constitutes a seasonal stream may vary by region). As a second 
option, EPA explained that the rule could include perennial 
waters plus streams with another measure of flow. This option 
would look to appropriate, implementable metrics to determine 
whether a seasonal or intermittent stream would qualify as rela-
tively permanent. Metrics could include the frequency of flow 
or the extent to which a stream intersects the water table. The 
third option presented would be to define relatively permanent 
waters as perennial streams only. In this case, only streams that 
carry flow throughout the year would qualify (with a limited 
exception for extreme drought). EPA also requested feedback 
on other ways it could formulate a definition for relatively 
permanent waters. Id. at 9. 

EPA also laid out three options with respect to what con-
stitutes a wetland with a continuous surface connection to a 
jurisdictional water. The broadest definition would include 
waters with a surface connection, even if the connection is 
through a non-jurisdictional feature. EPA noted that current 
practice is to consider any wetland with a continuous surface 
connection to be jurisdictional, regardless of its distance from 
the jurisdictional water. The second approach is less inclusive 
and would include wetlands with some degree of connectivity 
as determined by the use of appropriate, implementable metrics 
such as distance. The third approach would be to include only 
wetlands that directly touch a jurisdictional water. EPA also 
asked for input on other approaches it might consider with re-
spect to defining wetlands with a continuous surface connec-
tion. Id. at 10. 

The approaches laid out by EPA all appear to contemplate 
bright-line approaches to determining jurisdiction, which 
stands in contrast to the Clean Water Rule as well as the earlier 
rules implementing the CWA. By relying on Justice Scalia’s 
opinion, the current administration will sidestep the “significant 
nexus” determination that was to be made on a case-by-case 
basis for some waters under the Clean Water Rule. Instead, at 
least based on what has been presented so far, jurisdictional 
determinations under the new rule would be based exclusively 
on the factors discussed above, leaving much less room for 
case-by-case analysis. 

 The Agencies are continuing to do outreach with respect to 
the new rule. They sent letters to state governors in May re-
questing input on what bodies of water should be subject to 
federal jurisdiction as “navigable waters.” The letters explain 
that the Agencies are interested in understanding what defini-
tion will work best for the states to guide their development of 
a new federal definition of “waters of the United States” con-
sistent with Justice Scalia’s opinion in Rapanos. Recognizing 
that the new rule is all but certain to reduce the scope of federal 
jurisdiction, the letters also ask states how they might respond 
to a reduced scope of federal jurisdiction under the CWA. 
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CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
NINTH CIRCUIT HOLDS WINTERS RESERVED RIGHTS 

ATTACH TO GROUNDWATER 

In Agua Caliente Band of Cahuilla Indians v. Coachella 
Valley Water District, 849 F.3d 1262 (9th Cir. 2017), aff’g No. 
5:13-cv-00883, 2015 WL 1600065 (C.D. Cal. Mar. 20, 2015), 
the U.S. Court of Appeals for the Ninth Circuit (in a case of 
first impression) affirmed the district court and held that the 
Winters doctrine of reserved water rights applies to groundwa-
ter. Id. at 1270 (citing Winters v. United States, 207 U.S. 564 
(1908)); see Vol. XLVIII, No. 2 (2015) of this Newsletter. 

The case was brought by an Indian tribe located in River-
side County, California, against various water districts that use 
groundwater from the Coachella Valley groundwater basin, 
which currently is in serious overdraft. The reservation in ques-
tion was established by executive orders dating from 1876 and 
1877. The United States intervened in the litigation. 

In its ruling, the court relied on Winters, which it broadly 
construed to conclude that when the reservation was created the 
government intended to reserve water for the purposes of the 
reservation. Agua Caliente, 849 F.3d at 1270. The court reiter-
ated the Winters statement that an arid tribal reservation would 
be “practically valueless” without irrigation, id. at 1269 (quot-
ing Winters, 207 U.S. at 576), and held that the water rights so 
reserved extended to groundwater, id. at 1271–72. The court 
ended its opinion by stating that “[i]n sum, the Winters doctrine 
does not distinguish between surface water and groundwater.” 
Id. at 1272. The court held that “the creation of the Agua Ca-
liente Reservation carried with it an implied right to use water 
from the Coachella Valley aquifer.” Id. at 1273. 

This opinion answered only these threshold questions. The 
litigation was trifurcated and will return to the trial court for the 
remaining two phases: first, a determination of whether the 
Tribe owns the “pore space” of the basin underlying the reser-
vation, and second, a quantification of the Tribe’s rights. See 
id. at 1267. The court noted that the Tribe does not currently 
pump from the basin, but a reserved right is not lost by nonuse. 
Id. at 1272. 

 
FEDERAL COURT OF APPEALS RULES WATER WELL 

INFORMATION NOT AVAILABLE UNDER FOIA 

In a case arising in California, the U.S. Court of Appeals 
for the District of Columbia Circuit ruled that geological and 
geophysical information concerning water wells could be with-
held from the public under the federal Freedom of Information 
Act (FOIA). See AquAlliance v. U.S. Bureau of Reclamation, 
856 F.3d 101 (D.C. Cir. 2017), aff’g 139 F. Supp. 3d 203 
(D.D.C. 2015). 

In AquAlliance, the appellate court held that FOIA’s Ex-
emption 9, which does not require disclosure of “geological 
and geophysical information and data, including maps, con-
cerning wells,” includes water wells. Id. at 104 (quoting 5 
U.S.C. § 552(b)(9)). The petitioner wanted information relating 
to water transfers in California, including water well construc-
tion, completion, depth, and location information. Id. at 103. 

The petitioner argued the exemption applied only to oil or natu-
ral gas wells. Id. at 105. The court, relying on statutory con-
struction of the word “well,” found no reason to distinguish 
between types of wells. Id. 

The information requested, although not available from the 
U.S. Bureau of Reclamation, may be available from the state 
under various California state law provisions. 

 
BUREAU OF RECLAMATION TRINITY RIVER FISHERY 

RELEASES UPHELD 

The U.S. Court of Appeals for the Ninth Circuit upheld the 
release of water into the Trinity River downstream from Lewis-
ton Dam to protect winter run salmon in the Lower Klamath 
River in 2013, even though these flows exceeded the applicable 
release schedule. See San Luis & Delta-Mendota Water Auth. v. 
Haugrud, 848 F.3d 1216 (9th Cir. 2017), aff’g in part, rev’g in 
part 52 F. Supp. 3d 1020 (E.D. Cal. 2014). Water not released 
in this manner would be exported into the Central Valley; 
hence, the plaintiffs challenging the releases were U.S. Bureau 
of Reclamation (Bureau) water contractors in the Central Val-
ley, beneficiaries of this massive interbasin transfer. Id. at 
1222. 

The San Luis & Delta-Mendota decision held that the re-
leases (made to avoid a mass die-off of migrating salmon) did 
not violate the Central Valley Project Improvement Act 
(CVPIA), Pub. L. No. 102-575, §§ 3401–3412, 106 Stat. 4600 
(1992), which provided for a permanent release serving only 
the Trinity River Basin. San Luis & Delta-Mendota, 848 F.3d 
at 1232 (citing CVPIA § 3406(b)(23)). The court also held the 
releases did not violate section 8 of the Reclamation Act of 
1902, 43 U.S.C. § 383, or CVPIA § 3411(a), which require 
Bureau compliance with California water law. San Luis & Del-
ta-Mendota, 848 F.3d at 1234–35. 

The Bureau had relied on the 1955 Act authorizing the 
Trinity River Division of the Central Valley Project, authoriz-
ing it to “adopt appropriate measures to insure the preservation 
and propagation of fish and wildlife,” in determining the re-
leases were lawful. Id. at 1228 (emphasis omitted) (quoting Act 
of August 12, 1955, ch. 872, § 2, 69 Stat. 719). 

The Ninth Circuit also found that the water contractors did 
not have standing to bring their claim that the Bureau violated 
its consultation obligation under section 7 of the Endangered 
Species Act of 1973 (ESA), 16 U.S.C. § 1536, in making the 
releases, because they failed to establish “a reasonable proba-
bility that the alleged failure to conduct a section 7 consultation 
will threaten their economic interests.” San Luis & Delta-
Mendota, 848 F.3d at 1234. 

 
SCHOOL DISTRICTS MUST PAY RECLAMATION DISTRICT 

ASSESSMENTS ON THEIR PROPERTY 

Historically, in California, school district property in a rec-
lamation district was exempt from taxation under a statute en-
acted more than a half century ago. See Cal. Water Code 
§ 51200. However, the Third District Court of Appeal held in 
Manteca Unified School District v. Reclamation Dist. No. 17, 
216 Cal. Rptr. 3d 256 (Ct. App. 2017), that a more recent con-
stitutional amendment limiting exemptions has eliminated the 
school district exemption. Id. at 263. 
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In 1996, California adopted a constitutional amendment 
providing that: “Parcels within a district that are owned or used 
by any agency [or] the State of California . . . shall not be ex-
empted from assessment unless the agency can demonstrate by 
clear and convincing evidence that those publicly owned par-
cels in fact receive no special benefit.” Id. at 261 (alteration in 
original) (quoting Cal. Const. art. XIIID, § 4(a)). Since the rec-
lamation district maintained levees that protected the school 
district property from potential flooding, the school district 
admitted it benefited from the reclamation district’s assess-
ment. Id. Nonetheless, the school district argued the water code 
exemption survived the enactment of the constitutional provi-
sion. Id. at 262. The appellate court rejected various arguments 
by the school district and reversed the trial court, which had 
upheld the exemption. Id. at 264. 

 
APPELLATE COURT CONSTRUES WHEELING CHARGES FOR 

USE OF AQUEDUCT 

California law requires public owners of water conveyance 
facilities with unused capacity to make them available to others 
in return for fair compensation. See Cal. Water Code §§ 1810–
1814. In Central San Joaquin Water Conservation District v. 
Stockton East Water District, 213 Cal. Rptr. 3d 294 (Ct. App. 
2016), the Third District Court of Appeal interpreted the term 
“fair compensation.” 

In this case, Stockton East Water District (Stockton East) 
was wheeling water for the Central San Joaquin Water Conser-
vation District (Central San Joaquin). Central San Joaquin ar-
gued that it should be charged only the “incremental cost” of 
conveying its water. Id. at 295. Stockton East based its rates on 
proportional cost allocations. Id. Previous case law on wheeling 
water for a member agency of a larger agency permitted charg-
es based on a proportionate share of capital, overhead, mainte-
nance, and other fixed or ongoing costs. Id. at 298; see 
Metropolitan Water Dist. of S. Cal. v. Imperial Irrigation Dist., 
96 Cal. Rptr. 2d 314 (Ct. App. 2000). However, the trial court 
distinguished this case from Metropolitan since Central San 
Joaquin was not a member agency. Cent. San Joaquin, 213 Cal. 
Rptr. 3d at 298. The trial court found Stockton East’s “rates are 
demonstrably unreasonable inasmuch as they run counter to 
any ‘real-world’ analysis of competitive pricing.” Id. at 305. 
The court of appeal affirmed the trial court decision as being 
supported by substantial evidence. Id. 

The appellate court in Central San Joaquin relied on the 
general principles of Metropolitan in rejecting the proposed 
rates. See id. at 304. One of the these principles is that a con-
veyance system owner should not lose money or subsidize 
wheeling transfers. Id. (citing Metropolitan, 96 Cal. Rptr. 2d at 
335). Another is that proportional charges are not proper. Id. 
Thus, it is back to the drawing board for these two districts. 

 
STATE WATER RESOURCES CONTROL BOARD ADOPTS 

COMPREHENSIVE RESPONSE TO CLIMATE CHANGE 

The State Water Resources Control Board, which adminis-
ters water quality and water rights in California, adopted a 
comprehensive response to climate change. See Resolution 
No. 2017-0012, Comprehensive Response to Climate Change 
(Cal. State Water Res. Control Bd. Mar. 7, 2017), 2017 WL 
1041928. 

After a recitation of all the statutes and executive orders 
requiring state action to respond to climate change, the re-
sponse addresses the issue in three respects: (1) measures to 
reduce greenhouse gas emissions, (2) measures to improve eco-
system resilience to climate change, and (3) measures to re-
spond to climate change impacts. 

 Of particular interest are the measures responding to cli-
mate change. These include, but are not limited to (1) putting 
climate change vulnerability assessments in community water 
system sanitary surveys; (2) providing financial support and 
technical assistance to protect drinking water systems that are 
highly vulnerable to climate change impacts, with emphasis on 
disadvantaged communities and vulnerable populations; 
(3) coordinating with regional water quality regulatory boards 
to recommend measures to encourage development of new and 
underutilized water resources, expand surface and groundwater 
storage, and add operational flexibility to projects to enhance 
resilience to impacts of climate change; and (4) having staff 
make recommendations by July 1, 2018, on the need to modify 
permits and other regulatory requirements to reduce vulnerabil-
ity of water and wastewater infrastructure to flooding, storm 
surge, and sea level rise. Id. at 6. Finally, the response includes 
funding for climate change-related activities and outreach. Id. 
at 7–8. 

 

 

COLORADO 
(William A. Paddock, Reporter) 

 
 
JUDICIAL INTERPRETATION OF WATER RIGHTS DECREES 

The ultimately unremarkable case of Select Energy Ser-
vices, LLC v. K-LOW, LLC, 2017 CO 43, 394 P.3d 695, began 
as a trespass action by K-LOW, LLC (K-LOW) against Select 
Energy Services, LLC (Select Energy) for a pipeline that Select 
Energy had installed across K-LOW’s claimed easement for the 
Sterling Drain and Seepage Ditch (SD&SD). That ditch had an 
irrigation water right for 28 cubic feet per second (cfs) decreed 
in 1914 with an appropriation date of December 8, 1893. Id. 
¶ 5. The decreed source of supply for the SD&SD was the 
South Platte River and “seepage and waste waters coming . . . 
from the Plumb drain ditch and other accretions along its 
course.” Id. 

In 2014 Faith Tabernacle Church, the owner of the water 
right for the SD&SD, sought and obtained a decreed “simple 
change in a surface point of diversion” pursuant to Colo. Rev. 
Stat. § 37-92-305(3.5), authorizing it to divert the SD&SD wa-
ter right at a pump located downstream from the end of the 
SD&SD. Select Energy, 2017 CO 43, ¶ 6. In the course of that 
change of water right proceeding, the Division Engineer asked 
whether the Church owned and sought to change the entire 
water right for the SD&SD. The Church responded that it 
owned and intended to change the entire 28 cfs decreed to the 
SD&SD to the new point of diversion. Id. After the simple 
change decree was entered, the Church quit-claimed to K-LOW 
“all rights to access and use the Ditch for the conveyance of the 
[SD&SD right], for maintenance and operations, and all other 
purposes incidental or appurtenant thereto.” Id. ¶ 8 (alteration 
in original). The Church, however, did not convey to K-LOW 
any interest in the SD&SD water right that was originally de-
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creed for diversion through the ditch. Moreover, neither K-
LOW nor the Church owned the land on which Select Energy’s 
pipeline had been installed or a deeded easement for the 
SD&SD. Id. 

Select Energy asserted that the 2014 simple change decree 
extinguished the easement for the ditch since K-LOW had no 
water right it could carry in the ditch. K-LOW and Select Ener-
gy agreed to dismiss the trespass action and Select Energy then 
commenced an action for declaratory judgment in the Water 
Court for Water Division No. 1, the South Platte River Basin. 
Select Energy sought a declaration that the 2014 simple change 
decree extinguished the right to divert the SD&SD water right 
through that ditch. Select Energy filed a motion for partial 
summary judgment on that determination and neither party 
asserted that there were any disputed issues of material fact. Id. 
¶ 9. The water court granted Select Energy’s motion for partial 
summary judgment, ruling that the 2014 simple change decree 
changed the entire 28 cfs water right decreed to the SD&SD to 
the new point of diversion at the Church’s pump. Id. ¶ 10. Ac-
cordingly, there was no remaining SD&SD water right for K-
LOW to exercise at the original point of diversion for the 
SD&SD. Id. 

K-LOW appealed the ruling of the water court. On appeal 
the Colorado Supreme Court applied the well-established rules 
of construction for interpreting a water rights decree, and held 
that the plain and unambiguous language of the 2014 simple 
change decree had changed the entire SD&SD water right to 
the Church’s pump, leaving nothing for diversion by the 
SD&SD at its original location. Id. ¶ 20. Due to the posture of 
the case, the court did not address the nature of the underlying 
ditch easement and whether the easement was extinguished by 
the simple change decree. 

While this case does not break any new ground on the law 
of interpretation of water right decrees, it amply illustrates the 
perils of predicating a claim to ownership of prescriptive ditch 
easements on a quitclaim deed that limits the easement to use 
for the exercise of a particular water right, but does not convey 
the water right necessary for the exercise of the easement. 

 
2017 LEGISLATIVE UPDATE 

The Colorado General Assembly adjourned for the year on 
May 10, 2017, sending the legislators home and leaving in their 
wake a number of new water rights statutes, the more notable 
of which are as follows: 

Senate Bill 17-026: Revision of Statutes Governing State 
Engineer’s Functions 

 This bill represents a welcome updating of the statutes 
governing general authority for conduct of the affairs of the 
State Engineer’s office found in Colo. Rev. Stat. §§ 37-80-101 
to -114. See S. 17-026, 2017 Colo. Legis. Serv. ch. 47 (effec-
tive Aug. 9, 2017). This revision removes antiquated language 
and statutory provisions of no current application or effect. It 
also clarifies and makes more consistent the fees that can or 
must be charged by the State Engineer. The bill updates the 
provisions of Colo. Rev. Stat. §§ 37-84-103 and -117 govern-
ing reservoirs: section 13 clarifies the procedure for giving no-
tice of reservoir releases, see Colo. Rev. Stat. § 37-87-103, 
while section 12 clarifies the requirements for administration of 
instream reservoirs, see Colo. Rev. Stat. § 37-84-117. Finally, 

the bill updates language in other statutes governing the State 
Engineer’s duties, and makes a largely successful effort to 
purge from the statutes the misuse of “shall” and “which,” a 
task that your reporter believes could profitably be pursued by 
lawyers as well. 

Senate Bill 17-036: Scope of Judicial Review of Administrative 
Decisions 

This bill amends Colo. Rev. Stat. §§ 37-90-113 and -115. 
See S. 17-036, 2017 Colo. Legis. Serv. ch. 140 (effective Aug. 
9, 2017). Section 37-90-113 governs hearings before the 
Ground Water Commission and its hearing officers. The bill 
confers upon both the power to refer contested matters to alter-
native dispute resolution pursuant to Colo. Rev. Stat. § 13-22-
313. The revisions to section 37-90-115 clarify the evidence 
that the district court may consider in a de novo appeal from 
decisions of the Ground Water Commission or the State Engi-
neer. The general effect of the revisions to section 37-90-115 is 
to require parties to present all of their evidence in the adminis-
trative proceeding, and not to hold back evidence for use in the 
de novo appeal. 

Senate Bill 17-117: Industrial Hemp 

Senate Bill 17-117 answers the question of whether grow-
ing hemp for industrial use is an agricultural endeavor (as op-
posed to growing other members of the cannabis genus for 
medical or recreational use). See S. 17-117, 2017 Colo. Legis. 
Serv. ch. 264 (effective May 21, 2017). Henceforth, pursuant to 
Colo. Rev. Stat. § 37-92-311, in Colorado a person with an 
absolute or conditional water right decreed for “agricultural 
use,” and who holds a valid registration to grow industrial 
hemp for commercial or research purposes, may use the water 
right to grow industrial hemp or any other product “authorized 
for growth or cultivation” by title 35 of the Colorado Revised 
Statutes. 

House Bill 17-1008: Use of Graywater for Scientific Research 
Involving Human Exposure 

This bill addresses the desire of some in the water commu-
nity to be free from nettlesome health regulations designed to 
protect human health from the injudicious application of gray-
water. See H.R. 17-1008, 2017 Colo. Legis. Serv. ch. 199 (ef-
fective Aug. 9, 2017). This bill adds Colo. Rev. Stat. § 25-8-
205.3 to permit the collection, treatment, and use of graywater 
free from the Water Quality Commission’s applicable control 
regulations provided that the water is to be used for bona fide 
scientific research into the nonpotable use of such water. The 
scientific research must be conducted by a water utility or a 
Colorado institution of higher education, or a public or private 
entity that contracts with such entities to conduct such studies. 
“Scientific research involving human exposure” as used in the 
bill means a research study in which empirical data is collected 
and analyzed concerning the use of graywater, and humans 
participate in the study, which your reporter does not perceive 
to be a particularly demanding standard for the exemption. 

House Bill 17-1030: Updates to the Irrigation District Law 
of 1921 

 This bill is a welcome update to Colo. Rev. Stat. §§ 37-42-
101 to -141, a statute that has not been subject to comprehen-
sive review since 1921. See H.R. 17-1030, 2017 Colo. Legis. 
Serv. ch. 16 (effective Aug. 9, 2017). Generally speaking, it 
updates the definition of who is entitled to vote in the for-
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mation and operation of the irrigation district, eliminates anti-
quated provisions, clarifies and simplifies the levy and collec-
tion of assessments, and updates spending limitations and the 
financial management of such irrigation districts. 

House Bill 17-1076: Rulemaking for Use of Water Artificially 
Recharged into Nontributary Aquifers 

 This simple bill amends Colo. Rev. Stat. § 37-90-137 to 
require the State Engineer to promulgate by July 1, 2018, rules 
governing the permitting and use of water artificially recharged 
into nontributary aquifers. See H.R. 17-1076, 2017 Colo. Legis. 
Serv. ch. 89 (effective Aug. 9, 2017). The rules “must effectu-
ate the maximum utilization of aquifers through the conjunctive 
use of surface and groundwater resources.” Id. § 1. 

House Bill 17-1291: New Places of Storage 

 This bill amends Colo. Rev. Stat. § 37-87-101 to add pro-
visions governing new places of storage for a water storage 
right that has previously been changed, and for which the con-
sumptive use has been quantified. It permits such water to be 
stored in different reservoirs located on the same ditch or diver-
sion system, including underground storage in nontributary 
aquifers. See H.R. 17-1291, 71st Gen. Assemb., Reg. Sess. § 1 
(Colo. 2017) (effective Aug. 9, 2017). Curiously, the bill does 
not extend this right to water storage rights derived from trans-
basin diversions, even though water users in the basin of import 
have no rights to the imported water, and as to the basin of ex-
port, the lawful historical use has been quantified by a change 
of water rights decree. 

House Bill 17-1219: Extension of the Agricultural Water 
Leasing Pilot Program 

 This bill amended Colo. Rev. Stat. § 37-60-115 to increase 
the number of agricultural pilot projects the Colorado Water 
Conservation Board can sponsor, extend the time to establish 
the criteria for such projects through 2023, and extend the 
deadline for a final report on the projects to 2034. See H.R. 17-
1219, 2017 Colo. Legis. Serv. ch. 188 (effective Aug. 9, 2017). 

House Bill 17-1233: Protection of the Historical Consumptive 
Use Analysis  

 This bill extends the historical use protection provisions of 
Colo. Rev. Stat. § 37-92-305(3)(c) to apply statewide. See H.R. 
17-1233, 2017 Colo. Legis. Serv. ch. 189 (effective May 3, 
2017). 

House Bill 17-1289: Study of Historical Consumptive 
Use Rules 

 This bill directs the General Assembly’s water resources 
review committee to investigate whether the State Engineer 
should be authorized to adopt rules standardizing the manner 
for determination of historical consumptive use of water rights 
for the purpose of changes in type of use. See H.R. 17-1289, 
2017 Colo. Legis. Serv. ch. 228 (effective May 22, 2017). 

 Editor’s Note: The reporter took an active role in lobby-
ing for changes in House Bill 17-036, as introduced, and testi-
fied before the Senate Judiciary Committee concerning the 
need to modify the bill as passed by the House.  
 
 
 
 
 

 

Michael F. Browning 
(Guest Reporter) 

 

COLORADO GENERAL ASSEMBLY CLARIFIES STATUS OF 

EXISTING DIRECT FLOW WATER RIGHTS FOR AESTHETIC, 
RECREATIONAL, AND PISCATORIAL USES, BUT MANY 

QUESTIONS REMAIN 

 On May 25, 2017, Colorado Governor John Hickenlooper 
signed House Bill 17-1190 (HB 17-1190), 2017 Colo. Legis. 
Serv. ch. 266 (effective Aug. 9, 2017), into law, adding a new 
subsection (20) to Colo. Rev. Stat. § 37-92-305. As reported in 
Vol. XLVIII, No. 3 (2015) of this Newsletter, in St. Jude’s Co. 
v. Roaring Fork Club, LLC (St. Jude II), 2015 CO 51, 351 P.3d 
442, the Colorado Supreme Court held that diversion of water 
into and through a ditch for aesthetic, recreational, and piscato-
rial purposes, without impoundment, was not a lawful benefi-
cial use under Colorado law and therefore could not form the 
basis of a water right, absolute or conditional. That decision led 
to uncertainty as to how St. Jude II would be applied in related 
cases, such as the administration of existing absolute water 
rights decreed for such purposes, new or pending applications 
to make absolute previously decreed conditional water rights 
for such uses, and the appropriation of freshening flows for 
existing or new ponds and reservoirs. It also raised concerns as 
to how, if at all, the State Engineer and the water courts would 
apply the ruling to the release of previously stored water either 
for such uses in the stream channel or for delivery downstream 
for subsequent diversion for such uses. 

Written Instruction 2016-01 

 In light of these uncertainties, the State Engineer issued 
Written Instruction 2016-01 on July 6, 2016. Written Instruc-
tion 2016-01 was intended to provide guidance as to how 
the Division Engineers should apply the St. Jude II decision 
in some of these situations. In general, Written Instruction 
2016-01 was designed to restrict that decision to private “fish 
ditches,” the type of ditch involved in St. Jude II. Such fish 
ditches have become more prevalent, especially on the Western 
Slope, as the fishing and other recreational value of ranches 
has increased. Written Instruction 2016-01 attempts to limit 
St. Jude II: 

absent further guidance from the courts or the General 
Assembly, the St. Jude’s ruling should be viewed in 
light of the facts before the Supreme Court and ap-
plied by the Division Engineers to claims for direct 
flow water rights for aesthetic, recreation, and piscato-
rial uses for the purpose of re-creating a natural stream 
on private property. 

Written Instruction 2016-01 § 3.0. Thus, the State Engineer 
largely sought to limit the effect of St. Jude II to appropriations 
by private individuals for fish ditches on private property. 

 Written Instruction 2016-01 provides specific guidance for 
several possible situations within this context. With respect to 
water court applications for new water rights, for changes of 
water rights, for findings of reasonable diligence, to make con-
ditional water rights absolute, or for approval of a plan for 
augmentation, the Division Engineers were directed to “rec-
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ommend that any claims for recreation, piscatorial and aesthet-
ic uses for the purpose of re-creating a natural stream on pri-
vate property should be denied.” Id. § 4.0(1). 

 Recognizing the uncertainty of how the St. Jude II decision 
should be applied to pending applications, and to allow the 
General Assembly time to address the issue, the Division Engi-
neers were directed to not oppose motions to stay such applica-
tions until the end of the 2017 Regular Session of the General 
Assembly. Stays would be available with respect to applica-
tions to change existing water rights, for findings of reasonable 
diligence, to make existing conditional water rights absolute, or 
for the approval of a plan for augmentation, where the claims 
regarded existing decreed water rights for recreation, piscatori-
al, and aesthetic uses for the purpose of re-creating a natural 
stream on private property. Id. 

 With respect to existing absolute decrees as well as aug-
mentation plans already decreed, the State and Division Engi-
neers were directed to continue to recognize such rights, even if 
they included such decreed uses. Id. § 4.0(2). 

 As for applications for absolute or conditional storage 
rights that sought the right to release the stored water for recre-
ation, piscatorial, and aesthetic uses “for the purpose of re-
creating a natural stream on private property,” the Division 
Engineers were directed to recommend denial of claims. Id. 
§ 4.0(4). 

 Written Instruction 2016-01 stated that it was not clear to 
the State Engineer the extent to which St. Jude II would apply, 
if at all, to “applications involving claims for direct-flow fresh-
ening flow water rights to serve ponds, reservoirs, or excava-
tions or pond wells exposing groundwater to the atmosphere.” 
Id. § 4.0(6). Accordingly, the Division Engineers were instruct-
ed to not object to such claims, but to “request that the appli-
cant prove up efficient rates to accomplish the purpose without 
waste.” Id. 

House Bill 17-1190 

 HB 17-1190, as originally conceived, sought to clarify the 
impact of St. Jude II and overturn aspects of Written Instruc-
tion 2016-01 in three respects. First, it sought to recognize the 
validity of water rights, both absolute and conditional, that 
were decreed or pending prior to the effective date of the St. 
Jude II decision—July 15, 2016. Second, it sought to confirm 
that the release and use of surface water lawfully stored for 
recreation and piscatorial purposes was a beneficial use. And 
third, it sought to allow future appropriations of direct-flow 
water rights for piscatorial and recreational uses, provided that 
the amount claimed was reasonable and did not constitute 
waste. 

 Prior to the bill’s introduction, it became clear that there 
was insufficient support for the third element of this bill, espe-
cially in the Senate, so the bill as introduced only included the 
first and second elements. Objections to the third element in-
cluded concerns that piscatorial and recreational uses were too 
vague and the required amounts too subjective. East Slope in-
terests were also concerned that such rights could present yet 
another obstacle to new transmountain diversion projects. Dur-
ing the legislative process it also became clear that even the 
second element did not have sufficient support to pass. Objec-
tions to the second element included concerns that it could lead 
to an illegal expansion of storage rights, and that the subse-

quent instream use of the water would not be consistent with 
Colorado’s existing instream flow program. 

 As a result, as ultimately enacted, HB 17-1190 was limited 
to the recognition that the St. Jude II decision does not apply to 
absolute or conditional water rights for aesthetic, recreation, 
and piscatorial purposes decreed prior to July 15, 2015. It clari-
fied that such conditional rights could be maintained through 
findings of diligence and made absolute, and that augmentation 
plans related to such rights to replace any incidental depletions 
could be approved. Finally, it allowed a change in point of di-
version for such existing rights, but not other changes, such as 
a change in type of use. 

 Accordingly, despite HB 17-1190, many questions regard-
ing the future application of St. Jude II remain for either judi-
cial or legislative clarification. These include the impact, if any, 
of St. Jude II on storage releases for aesthetic, recreation, and 
piscatorial purposes, and on applications for refreshing flows. It 
also remains uncertain whether St. Jude II will be limited to 
private fish ditches or broadened to include appropriations by 
public entities for aesthetic, recreational, or piscatorial use. 
However, the validity of rights decreed prior to St. Jude II, in-
cluding the right to make conditional rights for aesthetic, recre-
ation, and piscatorial uses absolute, has been resolved. 

 

 

GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

 
 
FEDERAL COURT DECIDES CITIZEN SUIT ALLEGING 

DISCHARGES IN VIOLATION OF THE CWA 

In March 2017, the U.S. District Court for the Central Dis-
trict of Illinois entered an order in a citizen suit brought against 
the defendants, David Ballegeer and his father Francis Bal-
legeer, for discharges to waters without a Clean Water Act 
(CWA) permit. See Quad Cities Waterkeeper Inc. v. Ballegeer, 
No. 4:12-cv-04075, 2017 WL 2152366 (C.D. Ill. Mar. 28, 
2017). The court ordered the Ballegeers to jointly and severally 
pay a $4,750 civil penalty, and to apply to the U.S. Army Corps 
of Engineers (Corps) for a CWA permit, for sections of the 
Ballegeer farm upon which a levee had been built and for 
which no permit had been granted as required by the CWA. 
This order followed the court’s September 29, 2016, summary 
judgment for the plaintiffs with regard to liability. 

In the 1970s, the defendants built a levee on their farmland 
to protect their property from the Green River when it flooded. 
The levee was built immediately adjacent to the river and large 
slabs of concrete, asphalt, bricks, and rebar were used in its 
construction to protect it from erosion. Over time, portions of 
the levee washed away downriver. Id. at *1. On July 19, 2012, 
Quad Cities Waterkeeper Inc. (later joined by Prairie Rivers 
Network) brought a CWA citizen suit against the defendants 
for the effects of the levee on the Green River. The suit relied 
in part on testimony of John Daggett, a local fisherman whose 
enjoyment of the river had been reduced as a result of the add-
ed concrete because it made fishing difficult and diminished 
the overall aesthetic. Id. at *2. 

Since the 1970s, the defendants had attempted to ensure 
that their levee complied with the law by visiting the local of-
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fices of the Corps several times. They were repeatedly in-
formed by the Corps that the levee was in compliance and were 
assured as recently as March 9, 2012, that their levee did not 
need a permit under section 404 of the CWA, 33 U.S.C. 
§ 1344. Quad Cities, 2017 WL 2152366, at *2. Nonetheless, 
having received the February 29, 2012, notice of intent to sue, 
the defendants decided to apply for a permit in October 2012. 
The permit was granted, effective December 8, 2014. Id. 

Despite the previous assurances by the Corps that the de-
fendants did not need a section 404 permit, and the defendants’ 
response to the plaintiffs’ motion arguing that their work on the 
levee “had fallen into a statutory maintenance exception,” the 
court granted summary judgment to the plaintiffs on September 
29, 2016. Id. at *3. 

In its March 28, 2017, order, the district court determined 
the appropriate remedy by considering the expert testimony at 
trial and the testimony of David Ballegeer’s wife, Robbin Bal-
legeer. It noted that the plaintiffs’ expert determined that the 
levee used more concrete than was necessary to “achieve ade-
quate bank stabilization,” and that “the concrete had destroyed 
riparian plant buffers and removed the habitats of the animals 
that lived there.” Id. The court also considered the defendants’ 
expert testimony that the levee was stabilizing the bank of the 
river, that some of the concrete was preventing the levee from 
eroding the river, and that it would be impossible to have con-
structed a levee without disrupting riparian vegetation to some 
extent. Id. Finally, it considered Robbin Ballegeer’s testimony 
that the costs associated with the present litigation had already 
imposed a more than $250,000 burden on the defendants. Id. 
As remedy, the plaintiffs sought a declaratory judgment, a civil 
penalty, a permanent injunction, and a restoration injunction. 
Id. at *3–4. 

The court denied the plaintiffs’ request for declaratory 
judgment because a declaratory judgment “add[ed] nothing that 
ha[d] not been decided by the Court’s rulings . . . and serve[d] 
no other useful purpose . . . .” Id. at *5. The court advised that 
the plaintiffs could argue for prevailing party status in a post-
trial costs or fees motion, should they wish. Id. 

 With regard to civil penalties, the CWA provides: 

Any person who violates section 1311 . . . shall be 
subject to a civil penalty not to exceed $25,000 per 
day for each violation. In determining the amount of a 
civil penalty the court shall consider the seriousness of 
the violation or violations, the economic benefit (if 
any) resulting from the violation, any history of such 
violations, any good-faith efforts to comply with the 
applicable requirements, the economic impact of the 
penalty on the violator, and such other matters as jus-
tice may require. 

Id. (quoting 33 U.S.C. § 1319(d)). The court recognized that 
the theoretical maximum $25,000 per day that it could assess 
under the CWA would result in the defendants being penalized 
for approximately $55.53 million, which it noted would be an 
absurd result given the circumstances. Id. at *6. The plaintiffs 
suggested a penalty of just $100,000, “with 90% of it to be 
suspended pending compliance with the Court’s order . . . .” Id. 
at *5. But the court ultimately assessed the $4,750 figure sug-
gested by the defendants. Id. at *7. The figure “represent[ed] 
the administrative cost of a Section 404 permit application, the 

Section 401 Water Quality Certification Fee, and the cost of 
[the d]efendants’ consultants, whom [sic] were engaged to as-
sist in responding to the Section 404 permit public comment 
period.” Id. (third alteration in original) (quoting Defendants’ 
Post Trial Brief on Remedy at 31 (Feb. 22, 2017), ECF No. 
149). 

In determining the appropriate penalty, the court consid-
ered that (1) “[t]he violations in question are not serious,” 
(2) “[n]o evidence was presented suggesting that the material 
used to build the levee was put there in disregard for whether it 
would end up in the stream,” (3) “the river was valuable to the 
Bellegeers,” and (4) there was “no bad or reckless motive” on 
the defendants’ part. Id. at *6. Given the defendants’ repeated 
good-faith efforts to comply with the law, the court found that 
“the section 1319 factors weigh[ed] heavily in favor of a light 
or nominal imposition of fines.” Id. Additionally, the court 
noted that a large penalty would serve no deterrent purpose, 
because the defendants had already incurred hundreds of thou-
sands of dollars in attorney’s fees, which they had not been 
able to pay. Id. at *7. 

Finally, in lieu of the specific injunctive relief sought by 
the plaintiffs, the court ordered the defendants to apply for an 
“after-the-fact CWA permit” instead. Id. at *8. The court rea-
soned that obtaining a permit was sufficient to address the 
plaintiffs’ concerns with regard to discharging concrete into the 
river, and would be appropriate as it relates to the remediation 
of the illegal action at issue in this case, the discharging of ma-
terials into the river without the appropriate permit. Id. 
 
CORPS ORDERED TO COMPLETE AND BEAR FULL COSTS OF 

CLEVELAND HARBOR DREDGING PROJECT 

 In May 2017, the U.S. District Court for the Northern Dis-
trict of Ohio ordered the U.S. Army Corps of Engineers 
(Corps) to complete the 2015 Cleveland Harbor Dredging Pro-
ject, and to bear the full costs, including the cost for disposing 
of the sediment at a confined disposal facility (CDF), in com-
pliance with the Ohio Environmental Protection Agency’s 
(OEPA) water quality certification conditions. See Ohio v. U.S. 
Army Corps of Eng’rs, No. 1:15-cv-00679, 2017 WL 1788646 
(N.D. Ohio May 5, 2017). 

 The Cleveland Harbor Federal Navigational Channel 
(Cleveland Harbor) is an approximately 12-mile stretch of wa-
ter that includes a 1-mile stretch of river referred to as “the 
Upper Channel.” Dredging Cleveland Harbor is necessary to 
ensure large commercial ships have sufficient clearance to nav-
igate the waterway. Several industrial facilities rely on these 
ships, and if the waterways were not routinely dredged, there 
would be severe economic consequences. Id. at *1–2. 

 In 2015 Congress provided authorization and funding for 
the Corps to dredge Cleveland Harbor, as it has done every 
year since the Clean Water Act (CWA) was enacted. But with 
regard to the 2015 project, the Corps calculated what it called 
the “Federal Standard” for the project’s sediment disposal and 
found that if the dredged sediment from the Upper Channel 
portion of Cleveland Harbor were placed in an open lake, in-
stead of disposed of in a CDF, there would be no impact on the 
environment and such placement would save nearly $1.3 mil-
lion. Id. at *3. As a result, the Corps decided that it would not 
bear the costs of a CDF disposal and notified the State that it 
would not dredge the Upper Channel section of Cleveland Har-
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bor, unless nonfederal funds were provided for the CDF dis-
posal. Id. 

 The water quality assessment from the State, however, 
required that the dredged materials be disposed of in a CDF, 
and this dispute arose between the Corps and the OEPA as to 
whether federal funds would be used to dispose of the sediment 
in the CDF. 

 The court found that the Corps’ withholding of funds was 
unlawful; that the Corps’ conclusion that the Upper Channel 
sediment could be deposited via open-lake placement violated 
the CWA; and that its determination to the contrary “was arbi-
trary and capricious, an abuse of discretion and otherwise not 
in accordance with the applicable law.” Id. at *24. It also de-
termined that the Corps exercised power that exceeded its 
statutory jurisdiction, authority, or limitations in using its own 
determinations under the Federal Standard to trump the state’s 
water quality certification standards. Id. 

 The court plainly noted that the Corps was obligated by 
statute to use all available funds as authorized by Congress to 
execute the 2015 Cleveland Harbor Dredging Project, and was 
required to comply with the state water quality certification 
conditions with regard to the dredging sediment. Id. at *25. 
Accordingly, the Corps was ordered to pay the full cost of CDF 
disposal. Id. 
 
FLINT CASES IN BRIEF  

Concerned Pastors for Social Action v. Khouri 

 In November 2016, the U.S. District Court for the Eastern 
District of Michigan granted the plaintiffs’ motion for a prelim-
inary injunction with regard to the lead contamination of the 
City of Flint’s public water system. See Concerned Pastors for 
Soc. Action v. Khouri, 217 F. Supp. 3d 960 (E.D. Mich. 2016). 
The plaintiffs’ request that the defendants submit a plan to pro-
vide every Flint household served by the city water system with 
reliable access to safe drinking water, including necessary 
door-to-door delivery, was granted. The plaintiffs’ request that 
the defendants provide Flint residents with access to adequate 
information on lead contamination in drinking water and con-
tact information residents can use if they need water delivered, 
or filters installed or maintained, was also granted. 

 The court was not persuaded by the defendants’ argument 
that the relief sought by the plaintiffs was overbroad and that 
the injunction should not be ordered since the State defendants 
are not “operators” under the Safe Drinking Water Act 
(SDWA). Id. at 968. 

 The court found that the plaintiffs showed that “they can 
prove violations of certain federal regulations enacted under the 
[SDWA], and that defendants . . . are responsible for curing 
those violations and providing safe drinking water . . . .” Id. at 
963 (citation omitted). The court found that Flint “failed to 
meet its responsibilities under the corrosion control regulations 
of the Lead and Copper Rule,” id. at 966 (citing Maximum 
Contaminant Level Goals and National Primary Drinking Wa-
ter Regulations for Lead and Copper, 56 Fed. Reg. 26,460 
(June 7, 1991) (to be codified at 40 C.F.R. pts. 141, 142)), and 
that the proper monitoring requirements were not followed, id. 
at 967. It also noted that the plaintiffs “demonstrated a strong 
likelihood of success on the merits of their claims,” id. at 970, 
and that “the interim relief the plaintiffs seek would provide a 

concrete benefit for many Flint residents,” id. at 979. Since 
there is no evidence that the sought-for injunction would halt or 
delay the restoration of Flint’s water system, the court granted 
the plaintiffs’ motion. Id. at 980. 

Mays v. Snyder 

 In February 2017, in another proceeding, the Eastern Dis-
trict of Michigan granted the defendants’ motions to dismiss 
the plaintiffs’ amended complaint. See Mays v. Snyder, No. 
5:15-cv-14002, 2017 WL 445637 (E.D. Mich. Feb. 2, 2017), 
appeal docketed, No. 17-1144 (6th Cir. Feb. 7, 2017). The 
complaint alleged that the defendants exposed the plaintiffs to 
contaminated water by way of their involvement in the Flint 
water contamination crisis. The complaint alleged six causes of 
action, including a substantive due process/state-created danger 
claim, a substantive due process/bodily integrity claim, an 
equal protection claim based on race, an equal protection claim 
based on wealth, a conspiracy claim, and a claim for violation 
of the public service provisions of the Elliott-Larsen Civil 
Rights Act (ELCRA). Id. at *1. 

 The plaintiffs maintained that their constitutional claims 
were not precluded by the SDWA, and relied upon two earlier 
equal protection cases. Id. at *2 (citing Charvat v. E. Ohio 
Reg’l Wastewater Auth., 246 F.3d 607 (6th Cir. 2001); Fitzger-
ald v. Barnstable Sch. Comm., 555 U.S. 246 (2009)). But the 
court distinguished those cases from the present one on the 
basis that they did not involve “a carefully tailored private en-
forcement mechanism,” id., whereas the SDWA provides one 
here, id. at *2–3. The court was, instead, persuaded by the de-
fendants’ argument that an earlier Flint water contamination 
case, Boler v. Early, No. 2:16-cv-10323, 2016 WL 1573272 
(E.D. Mich. Apr. 19, 2016), appeal docketed, No. 16-1684 (6th 
Cir. May 26, 2016), which held that the SDWA precluded the 
constitutional claims, precluded the plaintiffs’ constitutional 
claims here. Mays, 2017 WL 445637, at *3. Finally, the court 
swiftly dismissed the plaintiffs’ ELCRA claim, noting that 
“[g]enerally, ‘if the federal claims are dismissed before tri-
al, . . . the state claims should be dismissed as well.” Id. (quot-
ing Taylor v. First of Am. Bank-Wayne, 973 F.2d 1284, 1287 
(6th Cir. 1992)). 

McMillian v. Snyder 

 In yet another proceeding in February, the Eastern District 
of Michigan granted the defendants’ motion to dismiss the 
plaintiffs’ first amended class action complaint. See McMillian 
v. Snyder, No. 2:16-cv-10277, 2017 WL 492077 (E.D. Mich. 
Feb. 7, 2017). The court dismissed the plaintiffs’ constitutional 
claims following determinations in two other Flint water con-
tamination cases where the court held that the SDWA preclud-
ed similar constitutional claims. See Boler v. Early, No. 2:16-
cv-10323, 2016 WL 1573272 (E.D. Mich. Apr. 19, 2016), ap-
peal docketed, No. 16-1684 (6th Cir. May 26, 2016); Mays v. 
Snyder, No. 5:15-cv-14002, 2017 WL 445637 (E.D. Mich. Feb. 
2, 2017), appeal docketed, No. 17-1144 (6th Cir. Feb. 7, 2017). 

 The court dismissed the plaintiffs’ SDWA claims because 
the plaintiffs did not comply with the statutory 60-day notice 
requirement. McMillian, 2017 WL 492077, at *2 (citing 42 
U.S.C. § 300j-8(b)(1)(A)). With regard to those claims, the 
court was not persuaded by the plaintiffs’ argument that notice 
was provided by plaintiffs in another Flint water contamination 
case and therefore should not be required here. Id. (citing Con-
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cerned Pastors for Soc. Action v. Khouri, 217 F. Supp. 3d 960 
(E.D. Mich. 2016)). Accordingly, the court dismissed the case. 

 

 

IDAHO 
(Linda B. Jones, Reporter) 

 
 
BACK TO THE DRAWING BOARD—EPA REQUIRES IDAHO TO 

REEVALUATE ITS TOTAL PHOSPHORUS TMDL FOR THE 

UPPER SNAKE ROCK SUBBASIN 

 On January 10, 2017, the U.S. Environmental Protection 
Agency (EPA), Region 10, sent a letter to the Idaho Depart-
ment of Environmental Quality (IDEQ), urging IDEQ to devel-
op a new total maximum daily load (TMDL) for phosphorus 
for the Upper Snake Rock subbasin of the Middle Snake River 
of south-central Idaho. See Letter from Christine Psyk, Deputy 
Office Dir., Office of Water & Watersheds, EPA, to Barry N. 
Burnell, Adm’r, Water Quality Div., IDEQ (Jan. 10, 2017) (EPA 
Letter), https://www.deq.idaho.gov/media/60179526/mid-snake- 
upper-snake-rock-phosphorus-tmdl-epa-letter-011017.pdf. The 
TMDL was developed over 20 years ago, largely to address the 
growth of nuisance aquatic plants (e.g., algal mats and macro-
phytes) that were occluding the Middle Snake River and im-
pairing the river for cold-water aquatic life and salmonid 
spawning beneficial uses. EPA and IDEQ have had discussions 
in recent years about concerns EPA has identified with the 
TMDL. In particular, EPA’s letter noted that, while a lot of 
work has been done in the watershed to reduce phosphorus 
discharges to the Snake River, data showed that the phosphorus 
target of 0.075 milligrams per liter (mg/L) was not being met 
and the macrophyte problem in the river persisted. Id. EPA’s 
letter stated that its data showed that the flow assumption used 
in developing the phosphorus TMDL is flawed, in that “the 
flow assumption used to set the allowable loadings for point 
and nonpoint sources is much higher than the current flows in 
the river.” Id. “[B]ecause of the fundamental flaw in the flow 
assumption used, the allocations for phosphorus in the TMDL 
significantly exceed the actual capacity of the river to absorb 
them . . . .” Id. Thus, EPA concluded, EPA and IDEQ cannot 
rely on the existing TMDL to meet water quality standards. Id. 
The letter followed several attempts by EPA to schedule a 
meeting with the Middle Snake Watershed Advisory Group 
(Mid-Snake WAG) to present its concerns and discuss the re-
sulting water quality challenge with stakeholders. 

 Under section 303(d) of the Clean Water Act, 33 U.S.C. 
§ 1313(d), states are required to identify water bodies that do 
not meet water quality standards. Water quality standards are 
developed to support certain beneficial uses. If the water body 
is impaired such that beneficial uses are not being achieved, the 
state is required to set limits on pollutant levels to correct the 
water quality impairments. TMDLs are the maximum amount 
of a given pollutant, within margins, that the water body can 
accept without violating the standards. TMDLs are imposed 
through an implementation plan that outlines a schedule of ac-
tions (including limits on pollutant discharges to the water 
body) needed to achieve load reductions, with timelines, moni-
toring, and data gathering to document progress toward meet-
ing water quality standards. 

 In Idaho, TMDLs are assessed and implemented on a sub-
basin level. The implementation plan is developed by stake-
holders, including government agencies, citizens, and the 
watershed advisory group for the area. These stakeholders are 
responsible for identifying implementation measures, with in-
put from the public. The Mid-Snake WAG was created in 1995, 
and encompasses one major subbasin, the Upper Snake Rock 
subbasin. See IDEQ, “Middle Snake Watershed Advisory Group 
(WAG),” http://deq.idaho.gov/regional-offices-issues/twin-falls/ 
basin-watershed-advisory-groups/middle-snake-wag/. The phos- 
phorus TMDL for the subbasin was developed by IDEQ and 
the Mid-Snake WAG, and was approved by EPA in 1997. It 
was the first nutrient TMDL of consequence designed to ad-
dress growths of algal mats and macrophytes in the Middle 
Snake River that were impairing the river for cold-water aquat-
ic life and salmonid spawning. Excess total phosphorus (TP) 
and excess sediment (i.e., total suspended solids (TSS)) were 
identified as the pollutant culprits, with TP later identified as 
the limiting nutrient contributing to plant growth. The 1997 
TMDL addressed instream targets, but did not incorporate 
waste-specific load allocations for point sources (mostly fish 
farms and municipalities). Id.; see EPA, “Reevaluation of Mid 
Snake/Upper Snake-Rock Subbasin TMDL: Data Summary, 
Evaluation, and Assessment,” at 1 (Sept. 2014) (prepared by 
Tetra Tech, Inc.) (EPA Reevaluation). 

 In 2000, EPA approved TMDLs for the subbasin that in-
cluded waste load allocations for municipalities for TP and 
TSS, with placeholders for waste load allocations for aquacul-
ture. EPA Reevaluation, supra, at 1. The TMDLs for aquacul-
ture were added in 2005, with Idaho’s five-year review of the 
TMDLs. At that time, the Middle Snake River also was divided 
into six river segment “decision units,” adding instream targets 
for TP (0.075 mg/L) for all six segments. Id. IDEQ conducted 
another five-year review in 2010. As part of this review, the 
water quality data summaries indicated that the TP targets had 
not been achieved in the mainstem of the Middle Snake River 
and its tributaries. Id. This review indicated that flows had been 
reduced, possibly from water withdrawals, drought, and climate 
patterns. Id. Following IDEQ’s 2010 review, EPA concluded 
that the initial flow assumptions behind the TMDL were 
flawed, and that the ability of the TMDL to support beneficial 
uses should be reevaluated. Id. In addition to the physical 
changes in flow, EPA looked at economic growth and regulato-
ry changes (e.g., EPA had vacated the use of trading ratios in 
certain municipal National Pollutant Discharge Elimination 
System (NPDES) permits, and Idaho’s general NPDES permits 
for aquaculture expired in 2012 and were being revised) as 
reasons to reevaluate the TMDL. The EPA Reevaluation was 
the first step to evaluating and assessing the TP TMDL in this 
subbasin. The EPA Reevaluation was based on data provided 
by EPA, IDEQ, and the Idaho Department of Water Resources. 
The EPA Reevaluation concluded that, “[w]hile some reduc-
tions in TP load have been achieved, the TMDL target concen-
trations have not been achieved” and the validity of flow 
assumptions used in developing the TMDL needed to be recon-
sidered. Id. at 83. 

 IDEQ has not agreed that its flow data were “flawed,” but 
acknowledges that river flows fluctuate over time, with IDEQ’s 
initial assumptions being based on one period of time and 
EPA’s conclusions based on another. EPA met with IDEQ and 
the Mid-Snake WAG in April 2017, and presented its position 
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on the TP TMDL: basically, revise the TMDL or receive per-
mits based on a 0.075 mg/L end-of-pipe limit. The Mid-Snake 
WAG voted at its May 2017 meeting to open the TMDL. It is 
anticipated that it will take two years or longer to study the 
situation, with a revised TMDL developed after that.  

 While IDEQ and the Mid-Snake WAG work on the 
TMDL, EPA is faced with issuing new and renewal NPDES 
permits in Idaho. Idaho has applied for, but does not yet have, 
primacy for the NPDES program. In the meantime, EPA is 
working on revisions to the now expired and administratively 
extended general NPDES permits for aquaculture (which cover 
more than 80 facilities in the Middle Snake River) and renewal 
of one industrial and six municipal NPDES permits. EPA’s 
position is that it must continue to work on these NPDES per-
mits and decide whether to issue them in final form without a 
revised TMDL or to wait until a revised TMDL (with EPA’s 
evaluation of its technical and scientific soundness) is availa-
ble. See EPA Letter, supra. EPA’s time frame for issuing per-
mits is 2017/2018. Id. IDEQ’s ability to finalize a revised 
TMDL extends beyond that time frame. 

 In its January 2017 letter and its presentation to the Mid-
Snake WAG in April, EPA stated that, generally, when there is 
an approved TMDL (like Idaho’s existing TMDL), EPA is 
guided by the TMDL in issuing or renewing permits. Id. Be-
cause of EPA’s perceived flaws in the TP TMDL, however, 
EPA stated that it cannot reissue permits based on Idaho’s cur-
rent TMDL waste load allocations because it cannot ensure that 
water quality standards will be met. Id. EPA appears serious 
about issuing permits with technology-based or end-of-pipe 
effluent limits if it determines that sufficient progress has not 
been made on a revised TMDL by the time EPA is ready to 
finalize the permits. An end-of-pipe water quality based efflu-
ent limit would be 0.075 mg/L TP. EPA admits that permits 
based on technology or end-of-pipe effluent limits are far less 
flexible and will present a compliance challenge for permittees. 
Id. EPA suggested that it could issue the permits with longer 
compliance schedules to allow permittees to develop treatment 
systems or otherwise prepare to meet the limit. Id. However, 
the regulations do not allow EPA to issue compliance sched-
ules based on the time to develop a TMDL. If a revised TMDL 
became available during the compliance period, however, the 
TMDL waste load allocations could be wrapped into the per-
mits. 

 IDEQ, the Mid-Snake WAG, municipalities, aquaculture 
facilities, cheese producers, and other point source dischargers 
in the Upper Snake Rock subbasin are facing a challenge: to 
study and develop a new TP TMDL for the subbasin. EPA 
meanwhile will work to finalize new and renewal NPDES per-
mits. With Idaho’s primacy over the NPDES program pending, 
there are many processes proceeding in parallel. The Mid-
Snake WAG will be scheduling meetings for stakeholders who 
want to be involved or to follow the TMDL process. 
 
 
 
 
 
 
 

MINNESOTA 
(Gregory A. Fontaine and Lucas C. Satterlee, Reporters) 

 
 
MINNESOTA COURT OF APPEALS DEFERS TO STATE AGENCY 

INTERPRETATION THAT WQBEL NOT REQUIRED IN NPDES 

PERMIT 

Minnesota Center for Environmental Advocacy v. City of 
Winsted, 890 N.W.2d 153 (Minn. Ct. App. 2017), involved a 
certiorari proceeding in which the Minnesota Center for Envi-
ronmental Advocacy (MCEA) challenged the issuance of a 
National Pollutant Discharge Elimination System (NPDES) 
permit by the Minnesota Pollution Control Agency (MPCA) to 
the City of Winsted for its wastewater treatment plant. MCEA 
contended that the MPCA failed to comply with the require-
ments of the federal Clean Water Act (CWA) in issuing the 
permit. Specifically, MCEA argued that the MPCA was re-
quired to find that the proposed discharges would create a rea-
sonable potential to cause or contribute to a violation of 
eutrophication water quality standards when data was not 
available for reaches of the river that will be affected by the 
facility. MCEA contended that the alleged incomplete data 
justified imposition of a more stringent water quality-based 
effluent limitation (WQBEL) in the city’s NPDES permit, or 
possibly a denial of the permit application. The court disagreed, 
deferring to the MPCA’s judgment as to what information was 
required to be considered as part of the permit analysis, and 
concluding that the agency had discretion as to how to address 
various uncertainties caused by data limitations. 

Water quality standards are used to set limits in NPDES 
permits. Section 303 of the Clean Water Act (CWA), 33 U.S.C. 
§ 1313, requires WQBELs to be included in an NPDES permit 
when the agency determines that the proposed discharge has 
the reasonable potential to cause or contribute to an exceedance 
of a state water quality standard. See 40 C.F.R. 
§ 122.44(d)(1)(i). This process is often referred to as the “rea-
sonable potential analysis” (RPA). 

In 2014, the MPCA adopted river eutrophication standards 
(RES) based on its authority to adopt water quality standards 
under the CWA and state statutes. The RES are designed to 
protect Minnesota waterways from excess algae, and although 
increased levels of phosphorus can contribute to eutrophication, 
this is not always the case. In City of Winsted the MPCA de-
termined that “the RES are not violated unless both an exceed-
ance of the ‘cause criterion’ (total phosphorus or TP) and at 
least one of the following five ‘response criteria’ exist . . . .” 
890 N.W.2d at 155. 

The city’s permit authorized a new discharge that flows 
through six reaches of water. MCEA asserted that because the 
MPCA only had data on the most distant downstream reach, it 
lacked sufficient information to determine whether a WQBEL 
was required for the first five reaches potentially impacted by 
the proposed discharge, and that the agency erred in estimating 
(based on the downstream data) the background concentration 
of phosphorus in the five upstream reaches. Id. at 155–56. In its 
response to MCEA’s comments, the MPCA stated that only 
one reach “was used as the point for determining the effluent 
limit for the facility because it was the first reach that had suf-
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ficient . . . data [to conduct a proper RPA].” Id. at 156. Data 
was “not available at every intervening reach” and the agency 
concluded that “scientific information has shown that the like-
lihood of seeing an algae response is minimal.” Id. 

 MCEA’s primary argument was that the MPCA violated 
40 C.F.R. § 122.44(d)(1)(i) by failing to conduct an RPA in the 
first five river reaches that would be impacted by the discharge. 
The group argued that “in the absence of complete data for all 
reaches that will be affected by the facility, the MPCA was 
required to gather that data and was precluded from issuing an 
NPDES permit until it did so.” City of Winsted, 890 N.W.2d at 
159. The MPCA responded that it had in fact conducted an 
RPA on a reach-by-reach basis, and although there was only 
limited or no data available for some of the reaches, the overall 
level of information available was sufficient to conclude that 
there was no reasonable potential for water quality standards to 
be exceeded. Id. at 158. 

 MCEA effectively took the position that the CWA requires 
the MPCA to assume that a water body exceeds applicable wa-
ter quality criteria, and thus the agency could not issue a permit 
unless and until it is able to prove with a high degree of scien-
tific certainty that the proposed discharge would not cause or 
contribute to a violation of water quality standards. The court 
rejected MCEA’s arguments, deferring to the MPCA’s inter-
pretation that the CWA regulations do not require the agency to 
assume a water body violated eutrophication water quality 
standards in the absence of sufficient data to prove that a viola-
tion would not occur. Id. at 159. In other words, the agency is 
not required to delay permit issuance until sufficient data is 
available to completely eliminate any uncertainty about com-
pliance, a standard that could often grind the permitting process 
to a halt. This interpretation is generally consistent with inter-
pretations of other state agencies, the U.S. Environmental Pro-
tection Agency (EPA), and federal court decisions concerning 
the significance of scientific uncertainty. See, e.g., Upper 
Blackstone Water Pollution Abatement Dist. v. EPA, 690 F.3d 
9, 22 (1st Cir. 2012) (noting that “neither the CWA nor EPA 
regulations permit the EPA to delay issuance of a new permit 
indefinitely until better science can be developed, even where 
there is some uncertainty in the existing data”). 

 A critical issue in City of Winsted was the level of defer-
ence to be afforded the MPCA in its interpretation of the RPA 
provisions of the CWA and its scientific judgment with respect 
to the available data and any resulting uncertainty. Although 
the regulations clearly require the MPCA to conduct an RPA, 
the court noted that “the language does not address the data on 
which the [RPA] must be based.” City of Winsted, 890 N.W.2d 
at 158. It is a well-established principle of agency deference 
that “[w]hen a statute or regulation is silent on a precise issue, 
that silence may be evidence of ambiguity.” Id. (quoting In re 
Alexandria Lake Area Sanitary Dist. NPDES/SDS Permit No. 
MN0040738, 763 N.W.2d 303, 311 (Minn. 2009)). In City of 
Winsted, the court concluded that “the silence in the federal 
regulations regarding the data on which [an RPA] must be 
based constitutes an ambiguity warranting our deference to the 
MPCA’s interpretation and application of those regulations, so 
long as reasonable.” Id. The court found substantial evidence to 
support the MPCA’s calculation of a background concentration 
of phosphorus even though data was not available for all six 
reaches of the river in question. Id. at 159. 

 The court’s decision does not mean that the MPCA is 
without recourse if data later reveals that a more stringent per-
mit limit was in fact warranted. The MPCA typically addresses 
this situation by including in most individual NPDES permits a 
reopener clause, which authorizes the agency to reopen the 
permit (i.e., modify the permit requirements during its term) to 
include a WQBEL when subsequent monitoring data indicates 
a reasonable potential to exceed water quality standards. See id. 
The court in City of Winsted upheld the MPCA’s choice to 
avoid delaying the issuance of the city’s permit until more data 
was available on all the reaches, and if necessary, to exercise 
its authority to modify the permit after reviewing additional 
data when it becomes available. 
 

NEBRASKA 
(Anthony Schutz, Reporter) 

 
 
BUSY COURT ADDRESSES TWO WATER-RELATED CASES 

 It has been an eventful quarter in Nebraska for water law 
litigation. In addition to the case addressed in the lead report, 
the Nebraska Supreme Court decided two other cases in the 
reporting period dealing with natural resources districts and 
local government issues, including, in one case, attempts to 
meet obligations under an interstate compact.  

Interlocal Cooperation and Condemnation to Comply with 
Interstate Compact 

 The first case, Estermann v. Bose, 892 N.W.2d 857 (Neb. 
2017), is one of a growing number of cases dealing with issues 
that arise as local government law meets water law. In Nebras-
ka, natural resources districts (NRD) are charged with manag-
ing groundwater use, even insofar as that use impacts 
streamflow and interstate compacts. Estermann involved a 
challenge to four NRDs’ efforts to manage water use to comply 
with the Republican River Compact (Compact) and the related 
settlements and obligations that have been developed over the 
years. These four NRDs created the Nebraska Cooperative Re-
publican Platte Enhancement Project (N-CORPE), which is 
basically a stream augmentation project. Essentially, N-CORPE 
is an entity created by the NRDs under Nebraska’s Interlocal 
Cooperation Act, Neb. Rev. Stat. §§ 13-801 to -827, that used 
local revenue to purchase farmland, stop irrigating it, and use 
the wells to pump water into a tributary of the Republican Riv-
er. This pumping helps the state comply with the Compact. In 
order to get water to the tributary, however, N-CORPE needed 
to acquire an easement to run water across land that it did not 
own. J. Daniel Estermann owned that land and objected to the 
project. Ultimately, N-CORPE used eminent domain to acquire 
the easement. In those proceedings, Estermann raised a number 
of objections. 

 The first objection was that the local governments could 
not jointly exercise their power of eminent domain through N-
CORPE. The court, fairly easily, rejected that argument. See 
Estermann, 892 N.W.2d at 868–69 (citing Neb. Rev. Stat. § 13-
804). One issue that arises in such cases is the extent to which 
political subdivisions can lend their power to a joint entity that 
involves political subdivisions that do not have the same pow-
er. For example, if a local government with the power of emi-
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nent domain were to form a joint entity with a local govern-
ment that did not have such power, could the interlocal entity 
wield the power? What if it tried to do that over the objection 
of the entity member that contributed the power to the entity? 
What if the entity member without the power was able to veto 
the use of the power? Resolving such questions depends on the 
statutory language governing interlocal cooperation, as well as 
the decision-making process that the entity uses. For example, 
significant questions would arise if the statutory language and 
the decision-making structure appeared to allow the interlocal 
entity to wield the power of eminent domain over the objection 
of the governing body of the entity that contributed the power 
to the joint enterprise. 

 None of those difficult questions, however, were involved 
in Estermann. There, each of the participating local govern-
ments—all of the parties to the N-CORPE agreement and the, 
for lack of a better word, “owners” of it—had the power of 
eminent domain. Indeed, they each had the same parameters 
associated with their eminent domain power. So there really 
was no argument that the statutory language governing interlo-
cal cooperation, or the decision-making structure, posed some 
problem to the joint exercise of the authority. See id. at 869. In 
such cases, there may be some room to make a non-delegation 
or improper-delegation argument (i.e., the local governments 
have given their authority to an administrative, not-politically-
accountable entity and provided it with no limits on its use of 
that power), but that argument did not appear in the court’s 
opinion. 

 The next set of arguments sounded in water law, more than 
in local government law. These claims were that N-CORPE 
had to (1) get permits to transfer groundwater for use off of the 
parcel of land from which it was pumped, (2) get permits to 
protect the pumped water from appropriation, (3) get approval 
from NRDs for the groundwater withdrawals, (4) get approval 
from the Republican River Compact Administration (RRCA) (a 
panel of the State’s representatives that administers the Com-
pact) to construct or operate the project, and (5) comply with 
the common-law prohibition on transferring groundwater for 
use off of the overlying land. These arguments arose in the 
eminent domain proceeding because the ability to use eminent 
domain requires compliance with any other limits on local gov-
ernment authority. In other words, a local government (or enti-
ty created by it), cannot use eminent domain to carry out a 
project that it is not legally authorized to carry out. 

 The court concluded that N-CORPE was not required to 
get transfer permits because the court concluded those statutes 
were not triggered. This was because the N-CORPE project did 
not seek to transfer water for use in another state. Id. at 871–72 
(citing Neb. Rev. Stat. § 46-613.01). The court also concluded 
that N-CORPE was not required to get permits to protect the 
water from appropriation. These “permits to conduct water” 
within the stream were not necessary to the project because the 
project only sought to deliver water to the headwaters of a Re-
publican River tributary. Id. at 870–71 (citing Neb. Rev. Stat. 
§ 46-252). N-CORPE did not, for example, want to protect 
water from appropriation while conducting it in a stream chan-
nel for delivery at a certain point. 

 The court summarily rejected the claim that N-CORPE 
needed NRD approval for well operations in two of the mem-
ber NRDs’ territory. To the court, the NRDs’ presence on the 

board of N-CORPE (each with one representative) and their 
favorable votes for the project “waived the necessity of indi-
vidual permits, if otherwise required.” Id. at 872. This seems to 
overlook the political accountability aspects of the permit pro-
cess at the local level—a decision made by an elected board 
that is much larger than the single member of the NRD ap-
pointed to the N-CORPE project’s board. And such decision 
making was not expressly mentioned in the agreement forming 
N-CORPE, so the NRDs’ larger boards could not be said to 
have exercised their permitting authority. Perhaps this is why 
the court concluded it had been “waived.” The court further 
concluded that there was no need to get RRCA approval for the 
project. Id. at 876–77. While there are provisions in the Com-
pact administration documents requiring approval of augmenta-
tion projects, these provisions go to the approval of how the 
augmentation will be treated under the Compact’s accounting 
procedures. They did not, according to the court, apply to con-
struction and operation of the augmentation project, so getting 
approval from the RRCA was not necessary to carry out the 
condemnation. Id. 

 The final water law claim that Estermann made had to do 
with the common-law restriction on using water on land from 
which it had not been withdrawn. Id. at 877 (citing In re Refer-
ral of Lower Platte S. Natural Res. Dist., 621 N.W.2d 299, 303 
(Neb. 2001)). This overlying land restriction has historically 
operated to limit water use in much the same way as the re-
striction on riparian use has operated to restrict use to riparian 
lands. However, the legislature has the authority to change 
these rules and, according to the court, it had provided the 
NRDs with enough authority to manage and create infrastruc-
ture for carrying out NRD goals to find that the common-law 
prohibition on transferring water off of overlying land was not 
applicable. Id. at 878. 

 Estermann’s last argument returned to the topic of eminent 
domain. To him, the project was not for a public use and, thus, 
his land could not be taken for it. The court rejected this claim, 
concluding that the benefits to individual irrigators (their con-
tinued ability to irrigate) were incidental to the project’s Com-
pact-compliance purpose. Such a purpose was public, the court 
concluded. Id. at 878–79. 

 The case is an example of the sorts of hostility that these 
projects can engender. Legally, however, it illustrates the 
thicket of local government problems that can arise when mul-
tiple localities try to band together to solve a problem that 
transcends their individual boundaries. 

Judicial Review of Local Administrative Law Decisions 

 The second case is Medicine Creek LLC v. Middle Repub-
lican NRD, 892 N.W.2d 74 (Neb. 2017). This case centered on 
the Middle Republican NRD’s (MRNRD) use of “variances” to 
allow new acres to be irrigated within a basin where no new 
irrigation is allowed under the regulations. Medicine Creek 
LLC (Medicine Creek) applied to the MRNRD for a variance 
to drill a well to irrigate land that had not been historically irri-
gated. Under the MRNRD’s rules, such land cannot be irrigat-
ed. See MRNRD Rule 4-1. But NRDs often issue variances to 
such rules in cases where the landowners can show that they 
have arranged for the retirement of irrigation on other land 
within the NRD that will offset the increased use at the new 
site. They do this after an adjudicatory hearing before the 
NRD’s governing board. 
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 Under the Nebraska Ground Water Management and Pro-
tection Act, Neb. Rev. Stat. §§ 46-701 to -756, any person ag-
grieved by an NRD order can appeal under the Nebraska 
Administrative Procedure Act (APA), id. §§ 84-901 to -920. 
Medicine Creek, 892 N.W.2d at 79 (citing Neb. Rev. Stat. § 46-
750). Because the local government action was judicial in na-
ture, the decision was appealable, and the APA provided the 
standards for judicial review. Ultimately upon review, it was 
found that the district court had applied the wrong standard. 
The district court reviewed the MRNRD’s decision for errors 
appearing on the record, and expanded that record beyond that 
which was developed before the MRNRD. Id. at 77, 79–80. 
The district court concluded that the MRNRD had acted arbi-
trarily in denying the variance. But it was not supposed to re-
view the matter for arbitrariness. Rather, it was supposed to 
review the record de novo and make its own decision. Id. at 80. 

 At first glance, this case would appear to be one for harm-
less error review. After all, a decision that fails to pass muster 
under a lenient standard of judicial review (arbitrariness) would 

surely fail to pass muster under a stricter standard (de novo). It 
appears, however, that the Nebraska Supreme Court’s major 
problem with the district court’s decision had to do with the 
lower court’s receipt of additional evidence beyond the record 
created before the MRNRD. In the end, the supreme court held 
that applying the incorrect standard of review was plain error 
and sent the matter back to the district court to reevaluate the 
MRNRD’s actions under the proper standard of review. Id. 

 Given this decision, future participants in NRD adjudicato-
ry hearings need to be sure to develop the record as much as 
possible, because they will not be able to expand it when they 
seek judicial review. This is somewhat troublesome because 
NRDs are only just beginning to act as adjudicatory bodies. 
And their decision-making composition as large multimember 
elected layperson boards further complicates the creation of a 
record that will enable robust judicial review at the trial court 
level. NRDs may do well to have a legally trained hearing of-
ficer help develop the record and make a recommendation to 
the board. 
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WATER RIGHTS FOR THE PURPOSE OF 
SALE OR RENTAL ARE NOT LIMITED BY 

THE STOCKHOLDERS’ ACTUAL 
BENEFICIAL WATER USE 

(Holly Jo Franz, Montana Reporter)

The Montana Supreme Court addressed the standards and 
rules for adjudicating water rights for sale or rental in Curry v. 
Pondera County Canal & Reservoir Co., 2016 MT 77, 370 
P.3d 440. Pondera County Canal and Reservoir Company 
(Pondera) is a water supply company that owns a complete 
distribution system and supplies water primarily for irrigation. 
Pondera’s predecessors secured some of its water rights 
through use of the 1894 Carey Act, 43 U.S.C. § 641, a federal 
law encouraging western settlement. Under the Carey Act, the 
State of Montana acting through the Montana Carey Land 
Board (Board) contracted with a construction company to con-
struct the irrigation system. Once construction of the system 
was complete, the state could request land patents from the 
federal government for the irrigated lands. The construction 
company could then sell shares of stock for use of water. Once 
90% of the stock was sold by the construction company to set-
tlers, the ownership of the system was turned over to an operat-
ing company. Curry, 2016 MT 77, ¶ 5. 

In 1953, the Board approved the project in question as 
complete, and Pondera took ownership of the project as the 
operating company. Pondera is owned by its stockholders and 
water is distributed on a per-share-owned basis. Pondera’s wa-
ter rights are appurtenant to the land described in the share cer-
tificates issued by Pondera to its stockholders. Initially, 
Pondera sought to irrigate 160,000 acres. The irrigable acres 
were reduced over time, and the Board eventually approved the 
issuance of a maximum of 72,000 shares, with each share 
equivalent to one acre of irrigable land. Id. ¶¶ 7–9. 

 “Curry is a private land owner with irrigation water rights 
at various locations in an area known as the Birch Creek Flats 
(the Flats).” Id. ¶ 10. Curry owns some of the oldest water 
rights in the basin. “For many years, Curry and Pondera both 
received water from Birch Creek despite disagreeing over the 
priorities of each other’s rights.” Id. In 2004, Pondera advised 
Curry that it believed Curry’s water rights were less than had 
been previously indicated by the company. In 2005, Pondera 
locked Curry’s headgate, leaving him without water and ulti-
mately leading to the current dispute. Curry filed a complaint in 
o 

continued on page 2 

MINNESOTA COURT OF APPEALS HOLDS, 
IN CASE OF FIRST IMPRESSION, THAT 

NPDES WATER-TRANSFER RULE 
EXCEPTION DOES NOT APPLY 

IN MINNESOTA 
(Lucas C. Satterlee, Minnesota Reporter)

West McDonald Lake Ass’n v. Minnesota Department of 
Natural Resources, 899 N.W.2d 832 (Minn. Ct. App. 2017, 
review denied), involved a certiorari appeal challenging the 
Minnesota Department of Natural Resources’ (DNR) issuance 
of a public-waters work permit to itself to lower the runout 
elevation between two neighboring waterbodies. The Minneso-
ta Court of Appeals reversed DNR’s approval of the permit, 
concluding that (1) DNR failed to satisfy certain criteria to is-
sue a public-waters work permit, and (2) DNR must obtain a 
National Pollutant Discharge Elimination System (NPDES) 
permit prior to water transfers that add pollutants to waters of 
the state. The key part of this decision was the court’s holding 
that, as a matter of first impression, the federal water-transfer 
rule did not apply to exempt DNR from the requirement to ob-
tain an NPDES permit under state law. 

Hoffman Lake and West McDonald Lake are Minnesota 
waterbodies that are adjacent to one another, separated by a 
narrow four-foot-wide strip of land that acts as an outlet when 
the water level in Hoffman Lake exceeds the runout elevation. 
Id. at 835. “The runout elevation is ‘the point at which a water 
basin begins to outflow.’” Id. at 835 n.1 (quoting DNR, Guide-
lines for Ordinary High Water Level (OHWL) Determinations 
(1993)). 

For more than 40 years, the outflow from Hoffman Lake to 
West McDonald Lake “has been a source of concern and disa-
greement.” Id. at 836. At the center of this dispute between 
homeowners along both shorelines is each lake’s water quality, 
and whether water from Hoffman Lake should flow into the 
other lake. Residents of West McDonald Lake are concerned 
about mixing the waters because of the generally poorer water 
quality in Hoffman Lake. Hoffman Lake residents have seen 
years of above-average water levels, which cause the lake to 
overflow. Without an outflow to the neighboring waterbody, 
the overflow floods the Hoffman Lake residents’ beaches and 
erodes the shoreline. 

continued on page 4 
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WATER RIGHTS 
(continued from page 1) 

district court alleging interference with his water rights by 
Pondera. The district court issued a preliminary injunction en-
joining Pondera from interfering with Curry’s water diversion, 
and certified the determination of Pondera’s and Curry’s water 
rights to the water court. Id. ¶ 11. 

After a six-day hearing, the water master issued a report 
finding that although the Board authorized the sale of 72,000 
shares representing 72,000 irrigable acres, Pondera never irri-
gated more than 56,556 acres prior to July 1, 1973. With an 
allowance for municipal use, the water master determined Pon-
dera could only irrigate 57,073 acres within its designated place 
of use. Pondera claimed a service area of over 377,000 acres 
based on convenience and the amount of land that Pondera’s 
entire infrastructure could potentially service (but historically 
had never done so). Rather than decreeing the requested service 
area, the water master held the land described on the share cer-
tificates is the only land that can and should be irrigated by 
Pondera’s water rights. To identify the lands described in the 
share certificates, the water master ordered Pondera to supple-
ment the record with a list of acres appurtenant to share certifi-
cates issued as of July 1, 1973. The water master also excluded 
the Flats from Pondera’s service area. Id. ¶¶ 13–15. 

The water court amended and partially adopted the water 
master’s report. The water judge disagreed with the water mas-
ter’s conclusions regarding the maximum number of acres that 
Pondera could irrigate, the size of the place of use or service 
area, and the exclusion of the Flats from the service area. The 
water judge reasoned that due to the intent of the project and 
the Board’s decision allowing a maximum of 72,000 acres to 
be issued by Pondera, the water master improperly diluted the 
value of the shares. The water judge also found Pondera is enti-
tled to a service area for its place of use and determined Pon-
dera’s originally claimed 377,000-plus-acre service area is 
appropriate. The water judge also found the Flats should be 
included within Pondera’s service area because Pondera’s stor-
age reservoir and diversion point are located upstream from the 
Flats, and when Pondera does not divert all of its stored water 
at its diversion point, private users on the Flats divert stored 
water along with direct flows from Birch Creek. Curry ap-
pealed and Pondera cross-appealed. Id. ¶¶ 16–18. 

In its opinion, the supreme court largely relied on a 1912 
case. See Bailey v. Tintinger, 122 P. 575 (Mont. 1912). As ap-
plied to this case, the court ruled the main proposition from 
Bailey is that in the case of water for sale, “beneficial use is not 
in-fact use of water by the irrigators, but the company’s ready 
availability of water to the irrigators.” Curry, 2016 MT 77, 
¶ 31. The court ruled: 

Bailey does not circumvent the fundamental water law 
maxim that water must be put to beneficial use. In-
stead, it clarifies a specific way in which water is put 
to beneficial use that is different from the typical actu-
al, on-the-ground use of water. Still, water’s beneficial 
use is required for all water appropriators; however, 
pursuant to Bailey whether it has occurred may be de-
termined by the company’s actions, not those of the 

shareholders who decide if and when to apply the wa-
ter to its ultimate, actual use. 

Id. 

According to the court, “because beneficial use is a key 
tenet of water law, Pondera must continue to put its water to 
beneficial use within the confines of the law.” Id. ¶ 34. The 
court recognized that while a water right for sale “cannot be 
lost based upon the acts of a third-party shareholder, it can nev-
ertheless be lost by nonuse or abandonment.” Id. Nonuse or 
abandonment, however, is measured by the acts of the compa-
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ny. The court specifically noted that the loss of Pondera’s 
rights by nonuse or abandonment was not currently before the 
court. Id. 

The court concluded that according to the principles of 
Bailey, Pondera put water to beneficial use by providing water 
for sale and issuing shares of stock up to the maximum acreage 
limit approved by the Board. Pondera’s rights are not limited 
by the actual acres irrigated by its shareholders. Id. ¶ 35. 

In ruling on the place of use for Pondera’s water rights, the 
supreme court recognized the general rule in Montana that a 
water right is appurtenant to land. Id. ¶ 41. In Pondera’s case, 
the court also recognized that a share of stock, once issued, ties 
the right to use water to the land described in the share certifi-
cate. Id. ¶ 43. The court ruled, however, that unissued or re-
claimed shares of stock still hold a measure of a perfected right 
to water even though there is no appurtenant attached land. Id. 
The court concluded that a strict requirement of appurtenance 
cannot be followed for rights developed under the Carey Act, 
id. ¶ 43, and individual stock certificates “should not define the 
overall water right’s place of use,” id. ¶ 44. 

When addressing the issue of Pondera’s claimed service 
area, the court limited its discussion to water rights acquired by 
Pondera prior to July 1, 1973. Id. ¶ 45. With this limitation, the 
court ruled the place of use for rights developed for future sale 
is “determined by the lands irrigable under the system when it 
was completed.” Id. ¶ 47. This is, however, subject to limita-
tions. Id. The court concluded the boundaries of Pondera’s ser-
vice area are “subject to the project as it was developed and 
completed, and by the lands identified by the [Board], as well 
as the fundamental tenets of water law in [Montana],” includ-
ing the pre-1973 no injury rule for place of use changes. Id. 
¶ 48. 

The supreme court did not definitively determine the size 
of Pondera’s service area. Rather, the court ruled the 377,000-
plus-acre service area, less the lands in the Flats, was sufficient 
for the purposes of the certification order currently on appeal. 
Id. ¶ 50. 

The supreme court reviewed the evidence relied on by both 
the water master and water judge regarding the use of Pon-
dera’s water rights on the Flats. The court found it was clear 
that Pondera’s interest in the Flats area was acquired after July 
1, 1973. Id. ¶ 54. After July 1, 1973, changes to Pondera’s 
place of use must be approved by the Montana Department of 
Natural Resources and Conservation. The court noted that both 
the water master and water judge based their decisions on actu-
al water use by the irrigators. The supreme court rejected bas-
ing the inclusion or exclusion of the Flats on actual water use, 
but stated it agreed with the general outline of the evidence as 
found by the water master. Id. ¶ 55. 

The court found Curry proved the Flats should not be in-
cluded in Pondera’s service area. The court concluded “the 
Flats were either not included in the project or Pondera’s lack 
of issuance of stock to water users on the Flats prior to 1973 
equate[d] to nonuse in the area.” Id. ¶ 56. The court remanded 

the case to the water court for the removal of the Flats from the 
service area. Id. 

Three of the six justices joining the majority opinion also 
joined in a special concurring opinion. The concurring opinion 
stated agreement “with the Court’s application of Bailey in 
holding that Pondera’s water rights are not measured by the 
stockholders’ actual historic water use,” but emphasized Pon-
dera’s rights are limited by beneficial use and are measured by 
the acts of the irrigation company. Id. ¶ 71 (Baker, J., concur-
ring). 

The concurring opinion acknowledged the majority’s rul-
ing that “a water [company’s] right may be lost by nonuse or 
abandonment.” Id. ¶ 73. The concurrence also noted the water 
master’s statement that the parties did not raise the issue of 
partial abandonment and that this could become an issue when 
Pondera’s water rights are adjudicated in the basin. Id. The 
concurring opinion states the fact that “Pondera continues to 
provide water for sale by offering its shares of stock does not 
foreclose Curry or other objectors from attempting to show . . . 
that Pondera has lost its priority to sufficient water for irrigat-
ing 72,000 acres.” Id. According to the concurring opinion, 
“evidence of the amount of water actually applied to irrigation 
certainly will be relevant [in the general adjudication].” Id. 

The concurrence states that “[t]he same principles hold 
true for defining the limits of Pondera’s service area.” Id. ¶ 74. 
According to the concurrence, the Board’s determination that 
72,000 acres were available for irrigation at the time Pondera’s 
system was completed “[did] not consider whether Pondera lost 
its right through ‘abandonment or nonuse[] for an unreasonable 
length of time.’” Id. ¶ 75 (quoting Bailey, 122 P. at 583). The 
concurrence also refers to existing law applying the no injury 
rule to the extension of water use to additional land not under 
actual or contemplated irrigation at the time the right was ap-
propriated, and states the majority holding on the Flats issue 
“reflects a similar rationale.” Id. 

Justice McKinnon dissented from the majority opinion 
stating she would reverse the water court’s opinion and rein-
state the water master’s order. Id. ¶ 76 (McKinnon, J., dissent-
ing). The dissenting opinion states the majority’s interpretation 
of Bailey fundamentally alters Montana water law and will lead 
to “unchecked speculation without any requirement that water 
be actually used.” Id. ¶ 79. According to Justice McKinnon, the 
lengthy dissenting opinion offers an analysis that may be used 
when the principles from this case are revisited in the general 
adjudication. Id. ¶ 83. 

The Curry decision was issued in response to a water court 
certification action that only adjudicated the water rights be-
tween Curry and Pondera. Pondera’s water rights are now be-
fore the water court as part of the general adjudication, where 
the perfection and abandonment issues raised in the concurring 
and dissenting opinions will likely be addressed. 

 Editor’s Note: The reporter represented Curry in this liti-
gation. 

 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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WATER-TRANSFER RULE EXCEPTION 
(continued from page 1) 

In 2015, the Hoffman Lake Association, which represents 
the residents of Hoffman Lake, petitioned DNR to lower the 
runout elevation on Hoffman Lake’s outflow by two feet. Fol-
lowing the petition, DNR gathered additional data and con-
ducted an analysis that eventually led to the agency’s decision 
to issue itself a public-waters permit, as the landowner of the 
outflow property, to create a small channel that would allow 
water to drain from Hoffman Lake into West McDonald Lake. 
The West McDonald Lake Association (WMLA), which con-
sists of residents of West McDonald Lake, opposed the permit 
and any reduction of the runout elevation at Hoffman Lake’s 
outflow. Shortly after DNR issued itself the permit in August 
2016, WMLA appealed the agency’s decision in state court. Id. 

The Minnesota Court of Appeals reversed DNR’s decision 
to grant the permit on two primary grounds. First, the court 
held that the record lacked substantial evidence to support 
DNR’s determination that it satisfied all the criteria identified 
in the state statute for granting approval for a public-waters 
work permit to construct a water level control structure. Id. at 
841–42. The court noted that “[g]enerally, the DNR may rely 
on a comment from another state agency,” but the Minnesota 
Pollution Control Agency’s (MPCA) comments in this case 
were insufficient based on MPCA’s self-admitted “cursory 
review” of the environmental effects that would result from 
issuance of the permit. Id. at 842. 

The court’s second basis for reversing DNR’s permitting 
decision was that DNR violated state regulations by failing to 
obtain an NPDES permit. WMLA argued that DNR violated 
both the federal Clean Water Act and similar state regulations 
by issuing the public-waters permit without first obtaining an 
NPDES permit. In response, DNR contended that the federal 
water-transfer rule exempted the agency from the requirement 
to obtain an NPDES permit. Id. 

“The federal water-transfer rule exempts water transfers 
from the NPDES permit requirement.” Id.; see 40 C.F.R. 
§ 122.3(i), invalidated by Catskill Mountains Chapter of Trout 
Unlimited, Inc. v. EPA, 8 F. Supp. 3d 500 (S.D.N.Y. 2014), 
rev’d, 846 F.3d 492 (2d Cir. 2017) (cert. granted). “A water 
transfer is ‘an activity that conveys or connects waters of the 
United States without subjecting the transferred water to inter-
vening industrial, municipal, or commercial use.’” West 
McDonald, 899 N.W.2d at 842 (quoting 40 C.F.R. § 122.3(i)). 
The basis for DNR’s argument was that the water transfer from 
Hoffman Lake to West McDonald Lake was not subject to an 
intervening use, and thus was exempt under the federal water-
transfer rule. 

The court disagreed, holding that the water-transfer excep-
tion does not apply in Minnesota. Id. at 843. Like most states, 
Minnesota has an approved NPDES program. “State-
administered NPDES programs may ‘[a]dopt[] or enforce[] 
requirements which are more stringent or more extensive than 
those required [by the EPA].’” Id. at 842 (alterations in origi-
nal) (quoting 40 C.F.R. § 123.1(i)(1)). “Only certain listed fed-
eral regulations apply to a state-administered NPDES 
program . . . .” Id. Notably, “the water-transfer rule is not in-
corporated by reference in 40 C.F.R. § 123.25(a).” Id. There-

fore, the court held that “the water-transfer rule only applies to 
the EPA-administered NPDES program and is not applicable in 
a state-administered NPDES program unless the state’s NPDES 
program similarly exempts it.” Id. 

 The MPCA, the agency that administers the Minnesota 
NPDES program, “has adopted a list of exemptions from the 
NPDES permit requirement, similar to the EPA.” Id. at 843. As 
the court observed, “the list of the MPCA exemptions includes 
every EPA exemption except the water-transfer rule.” Id. 
(comparing Minn. R. 7001.1030, subp. 2, with 40 C.F.R. 
§ 122.3). The court reasoned that “[b]ecause the exemption is 
not incorporated by reference in state-administered NPDES 
programs, which may be more stringent than EPA regulations, 
and because Minnesota’s NPDES program does not have its 
own water-transfer rule, the federal water-transfer rule does not 
apply in Minnesota.” Id. Based on that conclusion, the court 
held that “DNR violated state regulations by not obtaining an 
NPDES permit for its proposed project” because the agency’s 
proposed project involved the discharge of pollutants from 
Hoffman Lake to West McDonald Lake. Id. 
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SUPREME COURT CLARIFIES THE (FORMER) STANDARD FOR 

CHALLENGING BOUNDARIES OF DESIGNATED 

GROUNDWATER BASINS 

Gallegos Family Properties, LLC v. Colorado Groundwa-
ter Commission (Gallegos II), 2017 CO 73, 398 P.3d 599, in-
volves the appeal after remand of Gallegos v. Colorado 
Groundwater Commission (Gallegos I), 147 P.3d 20 (Colo. 
2006), a case that involved designated groundwater, sometimes 
referred to as the “neglected stepchild” of Colorado water law. 
Designated groundwater and designated groundwater basins 
were first authorized in 1965 as part of Colorado’s effort to 
deal with the development and use of groundwater in the east-
ern plains of Colorado, largely in the Ogallala aquifer. In 1965 
the Colorado General Assembly adopted the Colorado Ground-
water Management Act (Management Act), Colo. Rev. Stat. 
§§ 37-90-101 to -143, which created a new category of ground-
water known as “designated groundwater.” It is defined as: 

that groundwater which in its natural course would not 
be available to and required for the fulfillment of de-
creed surface rights, or groundwater in areas not adja-
cent to a continuously flowing natural stream wherein 
groundwater withdrawals have constituted the princi-
pal water usage for at least fifteen years preceding the 
date of the first hearing on the proposed designation of 
the basin, and which in both cases is within the geo-
graphic boundaries of a designated groundwater basin. 

Id. § 37-90-103(6)(a). Under this definition, designated 
groundwater either is not necessary to the fulfillment of surface 
water rights, or is not “adjacent” to continuously flowing 
streams. This definition has been interpreted to mean that des-
ignated groundwater is groundwater the withdrawal of which 
has no more than a de minimis impact on the flow of surface 
streams. Gallegos I, 147 P.3d at 28–29 (citing Upper Black 
Squirrel Creek Ground Water Mgmt. Dist. v. Goss, 993 P.2d 
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1177 (Colo. 2000); State ex rel. Danielson v. Vickroy, 627 P.2d 
752 (Colo. 1981)). Designated groundwater basins are estab-
lished by the Colorado Ground Water Commission (Commis-
sion) pursuant to Colo. Rev. Stat. § 37-90-106. Once estab-
lished, designated groundwater within a designated basin is 
allocated under a modified doctrine of prior appropriation, with 
the goal of permitting the full economic development of desig-
nated groundwater resources. (Designated groundwater in the 
so-called “Denver Basin” aquifers is allocated based on owner-
ship of the overlying land and a 100-year life of the aquifer. 
Colo. Rev. Stat. § 37-90-107(7)(a).) To promote full economic 
development of this groundwater, prior appropriations of 
groundwater are to be protected and reasonable groundwater 
pumping levels maintained, but this protection does not include 
the maintenance of historical water levels. Colo. Rev. Stat. 
§ 37-90-102(1). In other words, the Management Act contem-
plates a controlled rate of groundwater mining. 

In 2003 the Gallegos family asserted to the Commission 
that well pumping in the Upper Crow Creek Designated 
Ground Water Basin (Basin) interfered with their surface water 
rights from Crow Creek within the designated basin. After they 
were denied relief by the Commission, they appealed to the 
district court where they were largely successful on their legal 
claims. The Commission appealed the district court’s decision 
to the Colorado Supreme Court. On appeal, the Colorado Su-
preme Court affirmed in part, and reversed in part, the decision 
of the district court. Gallegos I, 147 P.3d 20; see Vol. XL, 
No. 1 (2007) of this Newsletter. As relevant here, the Colorado 
Supreme Court held that the remedy for a surface water right 
owner who believed its surface water rights were being injured 
by the pumping of designated groundwater was to petition the 
Commission to change the boundaries of the designated 
groundwater basin to exclude the wells whose pumping had a 
greater than de minimis effect on the flow of surface streams. 
Specifically, the court held: 

[T]he Commission has jurisdiction over surface water 
rights to the extent that a holder of those rights seeks 
changes to a designated basin’s boundaries. The sur-
face right holder, in order to receive relief, must prove 
that the pumping of then-designated ground water has 
more than a de minimis impact on their surface water 
rights and is causing injury to those rights. Upon such 
a showing, the Management Act requires the Commis-
sion redraw the boundaries of the designated basin to 
exclude the surface water rights and those wells 
pumping designated ground water that has been prov-
en to fall more properly within the definition of 
ground water subject to the 1969 Act. After the 
boundaries are redrawn, the State Engineer and the 
water courts regain jurisdiction and can administer the 
relative water rights under the 1969 Act. 

Gallegos I, 147 P.3d at 31. 

The statute under which the Gallegoses were entitled to 
challenge the boundaries of the Basin provided that “the Com-
mission ‘shall, from time to time as adequate factual data be-
comes available, determine designated ground water basins and 
subdivisions thereof by geographic description and, as future 
conditions require and factual data justify, shall alter the 
boundaries or description thereof.’” Id. (quoting Colo. Rev. 
Stat. § 37-90-106(1)(a) (2010)). The statute was materially 

amended in 2010, but the Gallegos litigation was subject at all 
times to the statute in effect prior to the 2010 amendment. 

The court in Gallegos I also held that the doctrines of issue 
preclusion and claim preclusion applied to the order creating 
the Basin, and that since the Gallegoses were in privity with a 
party to the original creation of the Basin, they were bound by 
the designation order. Id. at 32–33. Nevertheless, the court 
went on to hold: 

[T]he Gallegos Family must have the opportunity to 
prove that future conditions require and factual data 
justify modification of the Basin’s boundaries under 
the Management Act. We stress, however, that the 
Gallegos Family’s petition for modifying the Basin’s 
boundaries must fail if they are unable to present evi-
dence on connectivity and injury other than that which 
was before the Commission when the Basin was origi-
nally designated.  

Id. at 33 (emphasis added). 

Crow Creek is located eastern Colorado, north of Fort Col-
lins. It is an interstate stream that arises in Wyoming and flows 
into Colorado.  

In 1983, a group that included [certain well own-
ers] . . . and [the Gallegoses’] predecessor in interest 
petitioned the Colorado Groundwater Commission to 
designate the Basin. [The Gallegoses’] predecessor 
was one of the main supporters of the designation ef-
fort because he, like the Well Owners, could no longer 
rely on his surface rights to meet his needs. Following 
a state-funded viability study, the results of which are 
detailed in . . . the Kirkham Report, the Commission’s 
hearing officer held the initial designation hearing in 
1986. After amending the proposed Basin boundaries 
to accommodate the sole objection to designation, the 
hearing officer designated the Basin pursuant to one of 
the two designation standards . . . . Under the second 
standard (the standard under which the 1987 Commis-
sion designated the Basin), designation is proper for 
“groundwater in areas not adjacent to a continuously 
flowing natural stream wherein groundwater with-
drawals have constituted the principal water usage for 
at least fifteen years preceding the date of the first 
hearing on the proposed designation of the basin.” 
[Colo. Rev. Stat.] § 37-90-103(6)(a). The 1987 Com-
mission affirmed the hearing officer’s findings and 
decision to designate the Basin under this designation 
standard. No party appealed. 

Gallegos II, 2017 CO 73, ¶ 5. 

On remand from Gallegos I, the Gallegoses sought a 
change in the boundaries of the Basin to exclude the wells, the 
pumping of which was alleged to deplete the stream flows sup-
plying the Gallegoses’ surface water rights. In the proceeding 
before the hearing officer appointed by the Commission, the 
Gallegoses “argued that the 1987 Commission had inadequate 
evidence of, and thus underestimated, the extent of depletion 
that pumping in Wyoming and Colorado would have on surface 
water availability in Crow Creek.” Id. ¶ 9. The hearing officer 
concluded that the Gallegoses had not met their burden of pro-
ducing new evidence not before the Commission in 1987 when 
the Basin was created. Id. ¶ 10. The hearing officer found that 
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“the Kirkham Report was one of the primary pieces of evidence 
that the 1987 Commission relied on” in creating the Basin, and 
that the Gallegoses’ reliance on that report to show connection 
between the aquifer and the surface stream was not new evi-
dence not before the Commission at the time the Basin was 
created. Id. The hearing officer also found that the lack of 
stream flow measurements on Crow Creek meant that the 
Gallegoses could not show injury to their surface water rights 
because there was no way to quantify the impact, if any, of well 
pumping on stream flow. Id. The hearing officer also found that 
the Commission had received evidence of the potential for in-
creased pumping in Wyoming and Colorado at the hearing, and 
had considered that when designating the Basin. Id. The hear-
ing officer therefore recommended the Gallegoses’ petition be 
denied, and his decision was affirmed by the Commission. The 
Gallegoses then appealed to the district court. 

The district court held a de novo trial on the Gallegoses’ 
claims. At the Gallegoses’ request, the district court entered a 
pretrial order “limiting the scope and focus of the litigation” 
that stated that “evidence ‘before the [1987] Commission,’ in-
cluded evidence actually presented during the designation pro-
ceedings and evidence available but not actually presented so 
long as the parties had notice of it.” Id. ¶ 11 (alteration in origi-
nal). At trial the Gallegoses’ argued, among other things, that 
in 1987 the Commission did not know that groundwater dis-
charged to the surface stream in the area of the Gallegoses’ 
water rights at times when the underlying aquifer was fully 
saturated. Id. The Gallegoses’ expert “testified about monitor-
ing the recharge rate and water table measurements in eight test 
wells, and extrapolated an injury quantity from similar meas-
urements taken during the designation viability study.” Id.  

The district court affirmed the Commission’s decision not 
to de-designate a portion of the Basin. Id. ¶ 12. While the dis-
trict court “acknowledged the consensus among the parties that 
the groundwater in the Basin was connected to the surface wa-
ter that feeds the [Gallegoses’ surface water] rights,” it also 
noted that the Commission had considered the relevant parts of 
the Kirkham report and other evidence of this stream-aquifer 
connection, and therefore the Gallegoses had not offered any 
new evidence that was not before the Commission at the time it 
created the Basin. Id. The district court also agreed with the 
hearing officer that in 1987 the Commission had received evi-
dence of increasing water use in Wyoming, and that its desig-
nation of the Basin was made with the anticipation that this 
trend would continue. Id. The district court “also found that 
pumping in the Basin had actually decreased since 1987 . . . , 
and that Colorado pumping activity therefore could not have 
created a new injury arising as a future condition pursuant to 
section 37-90-106.” Id. The district court concluded that the 
Gallegoses had presented evidence on neither connectivity be-
tween wells and surface streams nor injury, other than that 
which was before the Commission when the Basin was origi-
nally designated. The district court also awarded the parties 
opposing the Gallegoses costs, including expert witness fees. 
The Gallegoses appealed. 

On appeal, the Colorado Supreme Court began its analysis 
with a discussion of the legal standard applicable to the 
Gallegoses’ request for de-designation of a part of the Basin, 
then addressed why the Gallegoses’ evidence was insufficient 
to meet the connectivity standard, and therefore failed to carry 

their burden of proof for de-designation of the Basin. It then 
went on to uphold the award of costs against the Gallegoses.  

The court began its discussion by reviewing the standards 
for creation of a designated basin, and the standards for altering 
or de-designating a portion of a previously created designated 
groundwater basin. It stated that to justify the de-designation of 
a basin, the petitioner must prove that the withdrawal of 
groundwater in a designated basin has more than a de minimis 
impact on surface water rights and is causing injury to the sur-
face water rights. Id. ¶ 20. It then pointed out that when issue or 
claim preclusion applies, as it does here, the party seeking de-
designation must make a showing of impact, measured by con-
nectivity and injury, based on evidence not before the Commis-
sion at the time the basin was created. Id. ¶ 21. The court 
concluded that the Gallegoses had failed to prove connectivity 
in accordance with these standards, and thus the court did not 
need to reach the question of injury to affirm the district court’s 
order denying the request for de-designation of a portion of the 
Basin. Id. ¶ 23. 

With respect to the connectivity (i.e., the connection be-
tween the aquifer and the surface stream), the court pointed out 
that the parties did not dispute that groundwater in the Basin is 
connected to the surface stream that supplies the Gallegoses’ 
surface water rights. Id. ¶ 24. “Rather, the dispute [was] over 
whether [the Gallegoses] proved by new evidence not before 
the 1987 Commission that future conditions and factual data 
justif[ied] de-designating a portion of the Basin because the 
Basin waters are connected to the waters that feed [the 
Gallegoses’] surface water rights.” Id. To resolve this question, 
the court found it necessary to determine the meaning of the 
statutory standard for changing designated basin boundaries “as 
future conditions require and factual data justify.” Id. ¶ 26 
(quoting Colo. Rev. Stat. § 37-90-106(1)(a) (2010)). The court 
found this language to be unambiguous for several reasons. 

First, the phrase “factual data” in this context can only 
mean an evidence-based determination. Second, the 
term “conditions” refers to the status of the basin and 
the waters that it encapsulates, including water levels, 
the flow rate of any surface waters, and water use 
practices within the basin. Finally, the term “future” is 
only reasonably read as modifying “conditions” to 
mean that only conditions discovered or arising after 
the basin is designated can provide a sufficient basis 
to justify modifying a designated groundwater basin 
boundary. We conclude on this basis that section 37-
90-106(1)(a) plainly requires evidence of conditions 
newly discovered or occurring after the original basin 
designation date to justify the modification of a basin 
boundary. 

Id. (citation omitted). 

The court found that the meaning of the term “connectivi-
ty” required further explication, and held that it means “a link-
age between groundwater and surface water such that 
augmenting or depleting groundwater impacts the availability 
or flow of surface water.” Id. ¶ 28. In other words, the impacts 
of the groundwater withdrawals on the surface stream are more 
than de minimis. 

The court then applied these standards to the evidence pre-
sented by the Gallegoses to the district court and concluded: 
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[The Gallegoses’] showings are inadequate under 
the designation statute because they do not consist of 
evidence of conditions newly discovered or occurring 
after the original basin designation date sufficient to 
justify the modification of a basin boundary. . . . But 
as the [district] court concluded, this testimony and 
evidence “merely confirmed what the [1987] Com-
mission already knew at the time of the designation 
hearing—that the aquifer is hydraulically connected to 
Crow Creek.” At best, [the Gallegoses have] merely 
shown that the groundwater and Crow Creek were 
connected when the Basin was designated and are still 
connected today. This does not constitute a showing 
of either a condition arising since 1987 or a condition 
newly discovered since 1987, and does not, therefore, 
satisfy the statutory requirements for de-designation. 

Id. ¶ 31 (third alteration in original). The court then pointed 
out: 

[The Gallegoses’] showings similarly fail under 
our holding in Gallegos I. As we reiterated in 
Gallegos I, claim preclusion bars relitigation of mat-
ters that “could have been litigated in a prior proceed-
ing.” Just as we conclude that [the Gallegoses have], 
at best, shown a continuing connectivity that existed at 
the time of designation, we also conclude that the 
connectivity claim could have been litigated in the 
designation proceedings. 

Id. ¶ 32 (citation omitted) (quoting Gallegos I, 147 P.3d at 32). 

Having disposed of the Gallegoses’ effort to de-designate 
the Basin, the court turned its attention to the Gallegoses’ chal-
lenge to the award of fees to the well owners that had opposed 
the Gallegoses’ claim. The court agreed that the well owners 
were prevailing parties for purposes of an award of costs under 
Colo. R. Civ. P. 54(d). Gallegos II, 2017 CO 73, ¶ 36. The 
court concluded that they were necessary parties and had been 
ordered joined as such by the district court. Id. ¶ 43. Moreover, 
they were necessary parties because their livelihoods were de-
pendent upon their wells. Id. Because they were necessary par-
ties and had prevailed on their opposition to the Gallegoses’ 
effort to de-designate a portion of the Basin, they were prevail-
ing parties for purposes of Colo. R. Civ. P. 54(d). Gallegos II, 
2017 CO 73, ¶ 43. The court reviewed the Gallegoses’ other 
challenges to the award of fees, found them to be without mer-
it, and upheld the award of fees. Id. ¶¶ 46–59. 

This decision on the standards for de-designation of a por-
tion of a designated basin appears to be of limited significance. 
In 2010 the Colorado General Assembly amended Colo. Rev. 
Stat. § 37-90-106(1) to provide: 

(1)(a) The commission shall, from time to time as ad-
equate factual data become available, determine des-
ignated groundwater basins and subdivisions thereof 
by geographic description. If factual data obtained af-
ter the designation of a groundwater basin justify, the 
commission may alter the boundaries or description of 
that designated groundwater basin by adding lands to 
the basin. After a determination of a designated 
groundwater basin becomes final, the commission 
may alter the boundaries to exclude lands from that 
basin only if factual data justify the alteration and the 

alteration would not exclude from the designated 
groundwater basin any well for which a conditional or 
final permit to use designated groundwater has been 
issued. The general assembly hereby finds, deter-
mines, and declares that allowing alterations to ex-
clude lands from a designated groundwater basin only 
under such circumstances as set forth in this paragraph 
(a) reaffirms, rather than alters, the general assembly’s 
original intent that there be a cut-off date beyond 
which the legal status of groundwater included in a 
designated groundwater basin cannot be challenged, 
and that such cut-off date was intended to be the date 
of finality for the original designation of the basin. Af-
ter this cut-off date has passed, any request to exclude 
wells that are permitted to use designated groundwater 
from an existing groundwater basin shall constitute an 
impermissible collateral attack on the original decision 
to designate the basin. 

(a.5) Nothing in Senate Bill 10-052, enacted in 2010, 
shall affect litigation brought under this section that is 
pending on January 1, 2010. 

Colo. Rev. Stat. § 37-90-106. 

The constitutionality of this amendment as applied to ex-
isting surface water rights within a designated groundwater 
basin is now before the district court for Water Division No. 1. 
That claim was dismissed by the water judge on ripeness 
grounds because the plaintiffs had not yet successfully chal-
lenged the status of the designated groundwater before the 
Commission. See Jim Hutton Educ. Found. v. Wolfe, No. 
2015CW3018, slip op. (Colo. Dist. Ct., Water Div. No. 1 Aug. 
29, 2016) (order dismissing second claim and a portion of third 
claim). The remaining claims have been stayed pending appeal 
of that jurisdictional decision. The dispute over the proper ju-
risdiction for this type of challenge is now before the Colorado 
Supreme Court. See Notice of Appeal, Jim Hutton Educ. 
Found. v. Wolfe, No. 2017SA5 (Colo. Jan. 10, 2017). Thus, the 
last chapter of this saga is yet to be written. 

 Editor’s Note: The reporter represents parties opposing 
the plaintiff’s claims in the Jim Hutton litigation. 
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EXEMPT WELL RULES ADOPTED BY DNRC DO NOT COMPLY 

WITH THE APPLICABLE STATUTE 

The use of exempt groundwater wells has been the subject 
of much debate, legislative proposals, and litigation over the 
past decade. The Montana Supreme Court finally had its say on 
the issue in Clark Fork Coalition v. Tubbs, 2016 MT 229, 380 
P.3d 771. 

The Montana Water Use Act (WUA), Mont. Code Ann. 
§§ 85-2-101 to -1001, provides a comprehensive permit-based 
system for new appropriations. The WUA exempts certain 
groundwater appropriations from the permitting process. Sec-
tion 85-2-306(3)(a)(iii) provides an exemption when ground-
water appropriations do not exceed 35 gallons per minute and 
10 acre-feet per year (af/y), but provides an exception to the 
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exemption when a combined appropriation from the same 
source by two or more wells or developed springs exceeds 10 
af/y, regardless of flow rate. Clark Fork, 2016 MT 229, ¶ 1. 

The term “combined appropriation” is not defined in the 
WUA. Since adoption of the combined appropriation excep-
tion, the Montana Department of Natural Resources and Con-
servation (DNRC) has taken contradictory positions regarding 
the meaning of the term. Within a six-year period, DNRC 
promulgated consecutive rules with conflicting interpretations 
regarding whether groundwater developments must be physi-
cally connected to constitute a combined appropriation. In 
1987, DNRC promulgated rules providing groundwater devel-
opments do not need a physical connection or common distri-
bution system to be considered a combined appropriation. In 
1993, DNRC reversed its position and adopted the current rule, 
defining combined appropriations as “groundwater develop-
ments, that are physically manifold into the same system.” Id. 
¶ 2 (quoting Mont. Admin. R. 36.12.101(13)). 

A group of senior water users, including the Clark Fork 
Coalition (collectively, Coalition), challenged the 1993 admin-
istrative rule as being inconsistent with the applicable statute. 
After receiving an adverse ruling from DNRC, the Coalition 
challenged the validity of the 1993 rule in district court. The 
Coalition argued DNRC’s definition of a combined appropria-
tion is inconsistent with the applicable statute, which does not 
require a physical connection. The district court agreed, tempo-
rarily reinstated the 1987 rule, and required DNRC to initiate 
rulemaking. The Montana Water Well Drillers Association, the 
Montana Association of Realtors, and the Montana Building 
Industry Association (collectively, Well Drillers) appealed 
from that order. Id. ¶ 3. 

In ruling on the appeal, the supreme court found that the 
purpose of the permit-based system established in the WUA “is 
the protection of senior water rights from encroachment by 
prospective junior appropriators adversely affecting those 
rights.” Id. ¶ 5 (citing Mont. Code Ann. § 85-2-101(4)). The 
WUA provides more stringent protection for senior users “in 
highly appropriated basins in Montana that have been closed 
from further surface water appropriations.” Id. ¶ 7. 

The supreme court determined that when reviewing the va-
lidity of an agency rule, a court must examine the statute itself. 
Id. ¶ 20. The goal is to implement the objectives the legislature 
sought to achieve. Id. Legislative intent is determined from the 
plain meaning of the words used in the statute. Id. The court 
ruled that the legislature’s intent was “to limit the impact of the 
appropriation that would occur on any particular source of wa-
ter to less than 10 [af/y].” Id. ¶ 22. 

The court looked at the dictionary definition of “com-
bined,” which means to merge, blend, or unite into a single 
number or expression. Id. ¶ 23 (citing Webster’s Collegiate 
Dictionary 228 (10th ed. 1993)). In the WUA, “‘combined’ is 
used as an adjective to modify the noun ‘appropriation’ and 
therefore refers to the combined quantity of water which an 
appropriator has the legal right to use.” Id. (citing Mont. Code 
Ann. § 85-2-306(3)(a)(iii)). “The word ‘combined’ does not 
precede ‘wells’ or ‘developed springs’ and therefore does not 
. . . indicate a ‘combined well’ or ‘combined developed spring,’ 
as Well Drillers contend.” Id. Based on the plain language of 
the statute, the court ruled that “the intent of the Legislature . . . 
was to ensure that, when appropriating from the same source, 

only a de minimus [sic] quantity of water . . . could be lawfully 
appropriated without going through the rigors of the permitting 
process.” Id. ¶ 24. The court determined the purpose of the 
WUA is to “strictly adhere to the prior appropriation doctrine 
and to provide for the ‘administration, control, and regulation 
of water rights . . . .’” Id. (quoting Mont. Code Ann. § 85-2-
101(2)). 

Since the fundamental purpose of the WUA is to protect 
senior water right holders from encroachment by junior appro-
priators, the court ruled DNRC’s rule defining combined ap-
propriations as groundwater developments that are physically 
manifold in the same system is an additional requirement be-
yond the statute that must be deemed invalid. Id. ¶ 26. Accord-
ing to the court, the rule expands the exemption and renders the 
limits on volume meaningless. Id. ¶ 27. As a result, the rule is 
inconsistent with the plain language of the statute. Id. ¶ 28. 

The court upheld the district court’s ruling reinstating the 
1987 rule that wells or developed springs need not be physical-
ly connected nor have a common distribution system to be con-
sidered a combined appropriation and reversed the district 
court’s ruling that DNRC must initiate rulemaking to replace 
the 1987 rule. Id. ¶ 45. 

Justice Rice dissented, and argued legislative intent could 
be determined based upon the legislature’s action in 2013 when 
a bill was passed to adopt DNRC’s 1993 rule as the definition 
of a combined appropriation. Id. ¶ 58 (Rice, J., dissenting); see 
S. 19, 63d Leg., Reg. Sess. (Mont. 2013). The bill was vetoed 
by the governor, and the legislature failed to override the veto. 

 
MONTANA SUPREME COURT REINFORCES THE DUE 

DILIGENCE REQUIREMENT FOR AN APPROPRIATION 

In Teton Co-Op Canal Co. v. Teton Coop Reservoir Co., 
2015 MT 344, 365 P.3d 442, the Montana Supreme Court re-
versed the water court on the issue of due diligence. 

Teton Co-Operative Canal Co. (Teton Canal) filed a notice 
of appropriation in 1890 claiming 3,000 miner’s inches for the 
purpose of gathering water in a reservoir and using it to irrigate 
adjacent lands. Teton Canal filed another notice of appropria-
tion in 1891 claiming water for reservoirs and describing a 
point of diversion upstream from that described in the 1890 
notice. After filing the 1890 notice, Teton Canal immediately 
began constructing the Glendora Canal that conveys water to 
the Glendora Reservoir. In 1892, Teton Canal filed an applica-
tion and plat map with the U.S. General Land Office depicting 
the Glendora Canal and Reservoir, the Ivy Reservoir, and the 
Eureka Canal and Reservoir. In 1908, the Teton River was ad-
judicated and Teton Canal was decreed an 1890 right for 3,000 
inches. The 1891 notice was not included in the 1908 decree. 
Id. ¶¶ 4–6, 9. 

The evidence showed the Eureka Reservoir was not con-
structed until the mid-1930s. Teton Canal demonstrated interest 
in developing the Eureka Reservoir site in the 1920s, and filed 
a 1921 notice of appropriation for 100 cubic feet per second of 
the flood waters of the Teton River for storage in the Eureka 
Reservoir. After filing the notice, Teton Canal rejected a pro-
posal to finance development of the Eureka Reservoir. Id. 
¶¶ 11–12. 

Teton Canal did not discuss the Eureka Reservoir for ap-
proximately eight years, until in 1934 it again discussed devel-
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oping the reservoir. Id. In 1936, the stockholders approved ap-
plying to the State Water Conservation Board (SWCB) for the 
development of the Eureka Reservoir. Id. The SWCB filed a 
declaration of intent to store, control, and divert water, and 
claimed the unappropriated waters of the Teton River for stor-
age in the Eureka Reservoir. Teton Canal and the SWCB joint-
ly constructed the Eureka Reservoir from 1936 to 1937. Id. 
¶¶ 13–14. 

When Teton Canal filed its statements of claims in 1982, it 
claimed irrigation and stock rights under the decreed 1890 no-
tice, the filed 1921 notice, and the 1936 declaration for unap-
propriated water. The claims were subsequently amended and 
all of them appeared in the temporary preliminary decree with 
the same 1890 priority date. Teton Cooperative Reservoir Co. 
(Teton Reservoir) objected to all of Teton Canal’s claims. Id. 
¶ 15. 

The water court concluded “Teton Canal’s water right 
claims for the Eureka Reservoir were properly administered 
under the 1890 Notice.” Id. ¶ 17. The water court ruled Teton 
Canal never developed the diversion point described in the 
1890 notice, and instead developed the 1890 right by building 
the Eureka Canal, which leads to the Eureka Reservoir. The 
water court ruled Teton Canal intended the 1890 notice to in-
clude the Eureka Reservoir. It also ruled Teton Canal aggres-
sively pursued developing the reservoir under the 1890 notice. 
Teton Reservoir appealed. 

On appeal, the supreme court ruled that “[t]he evidence es-
tablishes that the Glendora Canal is the diversion point de-
scribed in the 1890 Notice,” id. ¶ 27, and the evidence clearly 
demonstrates the Glendora Canal was constructed, id. ¶ 28. The 
court further ruled the Glendora Canal was used to fill the 
Glendora Reservoir, which is now owned and used by a third 
party. Id. ¶ 29. The court held the water court’s findings to the 
contrary were clearly erroneous. Id. ¶ 30. 

The court also held the 1890 notice referred to a single res-
ervoir, which is the Glendora Reservoir. Id. ¶ 37. The court 
referred to the long recognized importance of an appropriator’s 
intent at the time of initiating an appropriation. Id. ¶ 33. Based 
on the language of the notice, the court ruled Teton Canal in-
tended the Glendora Canal and the Glendora Reservoir to be 
included in the 1890 notice. Id. ¶ 36. 

The court noted the 1891 notice claims water for reser-
voirs, plural, including the Eureka Reservoir. Id. ¶ 39. This 
notice, however, was nullified by the 1908 Teton River decree. 
Id. ¶ 40. The court determined the water court’s finding that the 
Eureka Reservoir has a priority date based on the 1890 notice 
was clearly erroneous. Id. The court also ruled Teton Canal’s 
discussions in the 1920s and 1930s regarding securing water 
rights demonstrate Teton Canal’s recognition that the Eureka 
Reservoir required a new appropriation. Id. ¶ 41. 

The court ruled that even if the Eureka Reservoir had been 
included within the 1890 notice, Teton Canal did not prosecute 
the development of the reservoir with reasonable diligence until 
the mid-1930s. Id. ¶ 44. The court reviewed the applicable case 
law defining reasonable diligence and ruled that reasonable 
diligence requires a “steady on-going effort in good faith . . . to 
prosecute the construction of the project under the circum-
stances . . . .” Id. ¶ 45 (quoting DNRC v. Intake Water Co., 558 
P.2d 1110, 1121 (Mont. 1976)). 

The court then reviewed the record, which showed that af-
ter filing the 1890 notice, the Eureka Canal was constructed in 
1892, but the Eureka Reservoir still had not been developed by 
1909. Over 10 years later, Teton Canal held a meeting to dis-
cuss building the reservoir and filed the 1921 notice, but did 
not take the necessary steps to obtain financing. There was no 
discussion of the reservoir for several more years. In 1927, 
Teton Canal responded to questions raised regarding its owner-
ship of the potential reservoir site. The reservoir then was not 
discussed for the next seven years. Teton Canal started discuss-
ing the reservoir again in 1934, culminating in the 1936 decla-
ration of intent to store unappropriated water, and the 
construction of the reservoir in 1936 and 1937. Id. The reser-
voir was finally completed over 45 years after the filing of the 
1890 notice. Id. ¶¶ 47–50. 

The court held “[t]he record establishe[d] that, although 
Teton Canal . . . maintained title to the site, [it] did not under-
take a steady, on-going effort in good faith to develop the Eu-
reka Reservoir until the mid-1930s.” Id. ¶ 51. The supreme 
court reversed and remanded the case to the water court to as-
sign a new priority date to the Eureka Reservoir. Id. ¶ 57. 

Editor’s Note: The reporter represented Teton Coopera-
tive Reservoir Co. in this litigation. 

 
WATER COURT HAS DISCRETION TO DETERMINE A VOLUME 

IS NECESSARY TO ADEQUATELY ADMINISTER A WATER 

RIGHT 

The Montana Supreme Court considered the application of 
a volume to an irrigation water right in In re Eldorado Coop 
Canal Co., 2016 MT 94, 369 P.3d 1034. Eldorado Coop Canal 
Co. (Eldorado) is a water supply company that diverts water 
from the Teton River. Of the four water companies diverting 
from the Teton River, Eldorado holds the most senior water 
rights. Eldorado owns four water rights decreed in the 1908 
Teton River decree. One of those rights was originally decreed 
to Eldorado, and the other three were originally decreed to oth-
er users and subsequently acquired by Eldorado. Id. ¶ 5. 

After a four-day trial, the water master determined a vol-
ume determination was necessary to administer Eldorado’s 
water rights. Id. ¶¶ 7, 25. Separate volumes, totaling 10,350 
acre-feet per year (af/y), were decreed for each of Eldorado’s 
four water rights. Id. ¶ 8. The water master found the volume of 
Eldorado’s diversions increased after 1980 “due to Eldorado’s 
expansion of its irrigated acres and period of use.” Id. ¶ 9. The 
water master determined the volume of each water right as of 
the date the right was perfected. Id. The water master based the 
volume limits on “the decreed flow rate, the number of acres 
the flow rate could reasonably irrigate, and a volume-per-acre 
standard.” Id. The water master relied on expert witness testi-
mony for the volume-per-acre standard. Id. ¶ 12. 

The water judge ruled the water master erred in his volume 
quantifications for the four water rights. The water judge found 
the water master utilized an incorrect water volume standard. 
The water judge held the volume of Eldorado’s four water 
rights should not exceed 15,000 af/y. The 15,000 af/y figure 
was the combined volume claimed on Eldorado’s initial state-
ment of claim for all four water rights. Eldorado appealed, and 
the Lower Teton Joint Objectors (Joint Objectors) and the Te-
ton Coop Reservoir Co. cross-appealed. Id. ¶ 15. 
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On appeal, Eldorado argued the water court impermissibly 
constrained its water rights by applying a volume limitation 
when the rights had not previously been subject to such a limit. 
Id. ¶ 23. The supreme court ruled a volume may be applied as 
long as it does not improperly constrain the historical beneficial 
use of the pre-July 1, 1973, water rights. Id. ¶ 38. The court 
referred to Mont. Code Ann. § 85-2-234(6)(b), which permits a 
volume limitation when a water judge determines both volume 
and flow rate are required to adequately administer the right. 
Eldorado, 2016 MT 94, ¶ 20. The court noted a plain reading 
of the statute grants the water judge “discretion to determine 
whether volume is necessary.” Id. ¶ 25. The supreme court 
elected not to disturb the water court’s discretionary determina-
tion that a volume quantification is necessary to administer 
Eureka’s water rights. Id. 

The supreme court determined the applicable volume is a 
factual finding. Id. ¶ 26. The court ruled a reviewing court, 
whether the water court or the supreme court, “cannot simply 
substitute its own judgment for the [water master] who is the 
trier of fact.” Id. ¶ 27. In addition, “reviewing courts must give 
due regard to the [water master’s] ability to judge the credibil-
ity of witnesses.” Id. In this case, the water master specifically 
outlined the reasons why he found the expert witness’s testi-
mony on volume to be the most credible, which neither the 
supreme court nor the water court may dispute. Id. The su-
preme court reversed the water court’s ruling that the volume 
adopted by the water master was not supported by substantial 
evidence. Id. 

The supreme court stated that “[t]he Water Court is not 
free to simply substitute its judgment for the [water master] 
when reviewing his factual findings.” Id. ¶ 28. The supreme 
court “emphasize[d] that a difference of opinion regarding evi-
dence presented to the trier of fact does not equal clear error” 
and stated “it is paramount that the Water Court follow its obli-
gations” to apply the applicable standards of review. Id. De-
spite reversing the water court’s ruling, the court “appl[ied] the 
right-result, wrong-reason appellate rule, and [held] the Water 
Court reached the right result, but for the wrong reason.” Id. 
¶ 27. 

The supreme court ruled the water court is obligated by 
Mont. Code Ann. § 85-2-227(1) to accept a statement of claim 
in the general adjudication as prima facie proof of its contents, 
which can only be overcome by a preponderance of the evi-
dence. Eldorado, 2016 MT 94, ¶ 30. Eldorado’s statement of 
claim lists a volume of 15,000 af/y. The supreme court agreed 
with the water court’s conclusion that none of the parties suc-
cessfully met the burden of proof to establish a historical vol-
ume quantification for Eldorado’s four water rights. As a result, 
the court determined the water court properly adopted the vol-
ume set forth in Eldorado’s statement of claim. Id. ¶ 33. 

The Joint Objectors argued the water court erred in assign-
ing a single maximum volume for all four of Eldorado’s water 
rights. Id. ¶ 36. The Joint Objectors alleged that a single vol-
ume allowed Eldorado to expand its three acquired water rights 
that were originally appropriated to irrigate smaller acreages. 
Id. The court ruled “[a] water right cannot be enlarged beyond 
the original beneficial use by the original appropriator to the 
injury of others. However, place or purpose of use may be 
changed, subject to the complaints of another user.” Id. ¶ 37 
(citation omitted). The court held “[t]he requirement therefore 

is for a pre-[Water Use Act] water user to have protested and 
sought redress for an alleged injury caused by a change of pur-
pose or place of use of another’s water right.” Id. The court 
found the record did not include evidence of injury to other 
users. Id. 

 
WATER COURT DECISIONS MAY BE IMMEDIATELY 

ADMINISTERED BY A WATER COMMISSIONER 

The Montana Supreme Court’s decision in Eldorado Coop 
Canal Co. v. Hoge, 2016 MT 145, 373 P.3d 836, allows a water 
commissioner appointed under an early district court decree to 
administer a water right adjudicated in a more recent water 
court decree. In November 2014, the water court issued an or-
der addressing objections to Eldorado Coop Canal Co.’s (Eldo-
rado) existing water right claims as established under a 
temporary preliminary decree. “The order determined the ele-
ments of Eldorado’s existing water right claims and modified 
the temporary preliminary decree.” Id. ¶ 5. Specifically, the 
water court limited Eldorado’s water rights to a cumulative 
annual volume of 15,000 acre-feet. Id. 

Ben Hoge is the water commissioner appointed to adminis-
ter the 1908 Perry decree, which applies to a portion of the 
Teton River. The Lower Teton Joint Objectors (Joint Objec-
tors) are downstream Teton River water users whose predeces-
sors were not parties to the Perry decree. In July 2015, the Joint 
Objectors informed Hoge that Eldorado was approaching the 
15,000 acre-feet limitation, and asked Hoge to hold Eldorado to 
the volume limit. After learning of the Joint Objectors’ request, 
Eldorado petitioned the water court to stay the volume quanti-
fication pending Eldorado’s appeal of the water court order. 
The stay request was denied. Hoge then stopped delivering 
water to Eldorado. Eldorado responded by filing a dissatisfied 
water user complaint with the district court. Id. ¶¶ 7–8. 

The district court held the water court had jurisdiction to 
adjudicate water rights, while the district court had jurisdiction 
to enforce a final decree or temporary preliminary decree as 
issued and modified by the water court. Id. ¶ 12. The district 
court determined “it did not have the authority to stay the vol-
umetric quantification imposed on Eldorado’s water rights.” Id. 
The district court held it must enforce the water court’s volu-
metric quantification and denied Eldorado’s dissatisfied water 
user complaint. Id. 

On appeal, Eldorado argued the Perry decree water com-
missioner can only distribute water according to the terms of 
the Perry decree, which does not include a volume limitation. 
Id. ¶ 13. In addressing this argument, the supreme court de-
scribed the “statutory scheme for water rights in which the Wa-
ter Court is responsible for interpreting and determining the 
nature and extent of existing water rights while the district 
courts are responsible for supervising the distribution of water 
as adjudicated by the Water Court and for enforcing water 
rights decrees.” Id. ¶ 19. 

Relying on statutory authority that allows a district court to 
“order the distribution of water pursuant to a district court de-
cree entered prior to July 1, 1973, until an enforceable decree is 
entered [by the water court],” the supreme court ruled the dis-
trict court had authority to order Hoge to distribute water pur-
suant to the Perry decree until there is an enforceable water 
court decree. Id. ¶ 20 (quoting Mont. Code Ann. § 85-2-
406(2)(a)). The court then analyzed another statute that states 



Vol. L, No. 3, 2017 WATER LAW NEWSLETTER page 11 
 

that “[a] temporary preliminary decree . . . or a portion of a 
temporary preliminary decree . . . as modified after objections 
and hearings is enforceable and administrable according to its 
terms.” Id. ¶ 21 (quoting Mont. Code Ann. § 85-2-406(4)). The 
court concluded “[t]he portion of the temporary preliminary 
decree pertaining to Eldorado’s water rights . . . is . . . an en-
forceable decree under the plain language of the Water Use 
Act.” Id. ¶ 22. As a result, the court held the district court has 
authority to enforce Eldorado’s water rights according to the 
modified temporary preliminary decree. Id. 

The court held “the modified temporary preliminary decree 
supersedes Eldorado’s claims of existing right under the Perry 
Decree” for purposes of administering Eldorado’s water rights. 
Id. ¶ 23. Therefore, the district court correctly instructed Hoge 
to enforce the volume cap contained in the modified portion of 
the temporary preliminary decree. Id. 

The court held nothing in the statutes governing the ap-
pointment of water commissioners prevents a water commis-
sioner already appointed to distribute water pursuant to a pre-
1973 district court decree from enforcing provisions of a water 
court temporary preliminary decree. Id. ¶ 24. According to the 
court, “it is Water Commissioner Hoge’s duty to . . . distribute 
Eldorado’s water rights according to the provisions of the mod-
ified temporary preliminary decree insofar as it supersedes the 
Perry Decree.” Id. ¶ 26. The court also determined the proce-
dural requirements for commencing an action to enforce a wa-
ter court decree do not prevent an existing commissioner from 
enforcing modified portions of a temporary preliminary decree. 
Id. ¶ 27. 

 
MONTANA SUPREME COURT DEFINES A FUTILE CALL 

The opinion in Kelly v. Teton Prairie LLC, 2016 MT 179, 
376 P.3d 143, addresses the standards and procedures for a 
futile call. The plaintiffs, including Steven Kelly, own water 
rights mainly for stockwater purposes in the lower reach of the 
Teton River. Teton Prairie LLC (Teton Prairie) owns irrigation 
water rights in Deep Creek, a tributary to the Teton River. Te-
ton Prairie’s water rights are junior to all of the plaintiffs’ 
rights. The water rights owned by Teton Prairie and the plain-
tiffs have been adjudicated by the water court; however, due to 
other water users’ outstanding cases, there is not a final decree 
in the basin. Id. ¶¶ 4–5. 

In July 2013, the plaintiffs determined, through personal 
observation and data available from U.S. Geological Survey 
river gauges, that Teton River flows had diminished to the 
point that they were not receiving their full water rights. At 
their instruction, the plaintiffs’ attorney sent call letters to jun-
ior water users on Deep Creek and Muddy Creek, which are 
tributary to the Teton River. By early August, flows increased 
in the Teton River rendering the call for water unnecessary. 
During the July call for water, Teton Prairie was haying and 
was not diverting water. Id. ¶ 6. 

In August 2013 flows decreased again to the point that the 
plaintiffs’ attorney once again sent call letters for water. De-
spite the call, Teton Prairie continued to divert water. In re-
sponse, the plaintiffs filed suit in district court alleging 
wrongful interference with a water right and wrongful diver-
sion of water by a junior user, and requested injunctive relief. 
Id. ¶ 7. 

The parties filed counter-motions for summary judgment. 
In its motion, Teton Prairie asserted the plaintiffs’ call for wa-
ter was futile and not procedurally proper. The district court 
granted the plaintiffs’ summary judgment motion and denied 
Teton Prairie’s motion. The district court held Teton Prairie 
violated the prior appropriation doctrine by ignoring the plain-
tiffs’ call for water. The district court also determined the 
plaintiffs’ call was not futile based on evidence showing water 
would have reached the plaintiffs’ points of diversion if Teton 
Prairie had stopped diverting water. The district court ruled the 
plaintiffs’ call was valid and enjoined Teton Prairie from con-
tinuing out-of-priority diversions after receiving call letters 
from senior appropriators on the Teton River. Id. ¶ 8. Teton 
Prairie appealed. 

The supreme court began its analysis by reviewing the ten-
ets of the prior appropriation doctrine. The doctrine recognizes 
that “[a]s between appropriators, the first in time is the first in 
right.” Id. ¶ 11 (alteration in original) (quoting Mont. Code 
Ann. § 85-2-401(1)). A senior appropriator is entitled to its full 
appropriation, limited by needs and facilities, before junior 
appropriators may use their rights. Id. When a senior user is not 
receiving its full appropriation, it may exercise self-help in the 
form of making a call upon a junior user to cease diversions 
until the senior’s right is satisfied. Id. “Unless futile, a junior 
. . . must heed the senior’s call.” Id. 

Teton Prairie alleged the plaintiffs’ “call for water was in-
valid because [the plaintiffs] only made calls to ‘selective’ jun-
ior appropriators who were observed actively diverting water.” 
Id. ¶ 12. Teton Prairie contended the plaintiffs should have 
made their call in order of priority by first calling the most jun-
ior rights and working up the priority list. Id. The supreme 
court rejected this argument, ruling that “[i]f a senior’s water 
right is injured by a junior’s use, any and all juniors injuring 
the senior are equally answerable for the injury.” Id. ¶ 13. 
“From the perspective of the senior all actively injurious jun-
iors are one-and-the-same.” Id. ¶ 14. The court ruled the plain-
tiffs “followed a reasonable method of making calls for water” 
by monitoring streamflow data and communicating with up-
stream junior users. Id. 

Teton Prairie also argued the plaintiffs should have waited 
until the Teton River was dry before making their calls. The 
court noted there was no dispute that flows were rapidly de-
creasing and within days of making the August call, the river 
was dry. Id. ¶ 15. 

The court recognized “[e]ven in the event a call is honored 
an instantaneous increase in flowrate is unlikely to occur.” Id. 
¶ 16. In this case, the court found “it would take several days 
for water to reach [the plaintiffs’] points of diversion after up-
stream users ceased diverting.” Id. Under these facts, the court 
refused to require “such a burdensome administration of the 
Prior Appropriation Doctrine.” Id. The court affirmed the dis-
trict court’s determination that Teton Prairie improperly ig-
nored a call for water by senior appropriators. Id. ¶ 17. 

The court ruled the futile call doctrine is an affirmative de-
fense that a junior appropriator may invoke when the junior 
elects not to honor a senior’s call for water. Id. ¶ 19. “Under the 
doctrine, a call for water is deemed futile if the amount of wa-
ter necessary to meet an appropriation will not reach a senior 
appropriator’s point of diversion because of carriage losses.” 
Id. The underlying principle of the futile call doctrine is benefi-
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cial use. Id. “If a junior is required to respond to a call for water 
and the outcome will result in no beneficial use by the senior 
but only in the waste of water, then the junior is excused from 
responding to the call . . . .” Id. 

The court held if Teton Prairie can show no usable water 
would reach the plaintiffs’ points of diversion, it does not have 
to respond to the call and cease its diversions. Id. ¶ 20. Accord-
ing to the court, “[e]xpert testimony revealed usable water 
could have traveled to the [plaintiffs’] points of diversion be-
tween five to ten days after Teton Prairie ceased diverting.” Id. 
In this situation, the call for water was not futile. 

The district court enjoined Teton Prairie from continuing 
out of priority diversions after receiving calls for water from 
senior appropriators on the Teton River. Id. ¶ 23. Teton Prairie 
argued the scope of the injunction was too broad because it 
included parties outside the current action. Id. The supreme 
court held the issuance of the injunction was within the district 
court’s authority and sound discretion, and required Teton Prai-
rie to do no more than that which is required under the prior 
appropriation doctrine and Montana law. Id. ¶ 24. 

Justice Rice authored a concurring opinion to offer addi-
tional observations. Justice Rice observed the parties’ appropri-
ations are about 200 river miles apart. Id. ¶ 33 (Rice, J., 
concurring). He noted that “[e]ven the expert witnesses could 
not state with exactness the timing and the impact of Teton 
Prairie’s cessation of water use upon [the plaintiffs’] proper-
ties.” Id. While the nature of the science is inexact, the plain-
tiffs’ call “was made with reasonable knowledge that the loss 
of sufficient water to sustain their rights was imminent . . . .” 
Id. In this circumstance, a senior right may be enforced by 
making a call. Id. 

Justice Rice also stated if the river was required to run dry 
at the senior’s point of diversion before a call could be made, 
this would add to a junior’s futile call defense. Id. ¶ 34. “Once 
carrier water is depleted and the bed is dry, a larger amount of 
water is needed to satisfy a downstream right . . . . Senior ap-
propriators should not be forced to delay a call and thereby 
increase the risk that they will lose a futile call claim.” Id. 

 
A DISTRICT COURT MAY REQUEST THE WATER COURT TO 

DETERMINE THE SCOPE OF A CERTIFICATION ACTION 

In Fellows v. Saylor (Fellows II), 2016 MT 45, 367 P.3d 
732, the Montana Supreme Court addressed the procedures for 
water rights certified by a district court to the water court for 
adjudication. 

Charles Fellows owns several water rights in Spring Creek 
near Choteau, Montana. His rights were decreed in an 1892 
district court decree. Patrick Saylor and others (collectively, 
Perry defendants), own water rights on the Teton River that 
were decreed in the 1908 Perry decree. The water rights in 
Perry are administered by a water commissioner who diverts 
water out of the Teton River into the Bateman Ditch above the 
Springhill Reach as a water management tool. Fellows alleges 
that diverting water through the Bateman Ditch diminishes the 
flow of water through the Springhill Reach and reduces the 
available water to satisfy his Spring Creek rights. Id. ¶¶ 5–6. 

In 2011, Fellows filed a complaint challenging the use of 
the Bateman Ditch by the Perry water commissioner. Fellows’ 
complaint was dismissed by the district court. Id. ¶ 7. Fellows 

appealed and the supreme court ruled “if Fellows could ‘prove 
hydrological connectivity between Spring Creek and the Teton 
River, then the next step should be certification to the chief 
water judge [for adjudication of the involved water rights].’” 
Id. ¶ 8 (quoting Fellows v. Office of Water Comm’r (Fellows I), 
2012 MT 169, ¶ 21, 285 P.3d 448). On remand, the district 
court found a hydrological connection and certified the case to 
the water court “for determination of the existing rights in-
volved in this controversy.” Id. ¶ 10. 

The water court determined the water rights in controversy 
included Fellows’ rights and any rights diverted through the 
Bateman Ditch. These rights had all been previously adjudicat-
ed in the temporary preliminary decree. Therefore, the water 
court concluded further proceedings were not required to an-
swer the certification issue and the case was returned to the 
district court. Id. ¶ 11. 

The Perry defendants then filed a motion requesting the 
water court to withdraw its final order and return the matter to 
the district court to properly identify the water rights involved 
in the controversy. Id. ¶ 12. The water court denied the Perry 
defendants’ motion, reasoning it had jurisdiction to determine 
the scope of the certification action since the water court’s role 
under Mont. Code Ann. § 85-2-406(2)(b) “is to provide suffi-
cient information to the District Court to facilitate resolution of 
the underlying water distribution controversy.” Fellows II, 
2016 MT 45, ¶ 15. The water court determined it correctly 
identified the scope of the controversy and correctly tabulated 
the rights at issue. Id. 

The Perry defendants argued when a district court certifies 
a case, the district court is the entity that must determine the 
water rights to be adjudicated by the water court. The supreme 
court ruled the plain language of the statute explicitly confers 
to the water court the authority to determine the water rights 
involved in the controversy when requested by the district 
court. Id. ¶ 24. According to the supreme court, “[an] overly 
narrow interpretation of the statute would ‘frustrate solutions to 
water distribution controversies.’” Id. ¶ 25 (quoting Giese v. 
Blixrud, 2012 MT 170, ¶ 16, 285 P.3d 458). 

 The supreme court held “the purpose of certification . . . is 
to provide sufficient information to the District Court to facili-
tate resolution of the underlying water distribution controver-
sy.” Id. ¶ 28. The underlying distribution controversy defines 
the water rights at issue. Id. The court held the distribution con-
troversy involved the impact of the use of the Bateman Ditch 
on Fellows’ water rights, the water court correctly determined 
Fellows’ water rights, and the water rights conveyed through 
the Bateman Ditch rights were the rights at issue. Id. ¶ 31. 
 

NEBRASKA 
(Anthony Schutz, Reporter) 

 
 
STANDING STRIKES AGAIN, BUT WITH BETTER REASONING 

The Nebraska Supreme Court decided one water case in 
the reporting period, dealing with the somewhat frustrating 
standing doctrine that the Nebraska Supreme Court insists on 
using to dispose of water cases. In Frenchman-Cambridge Irri-
gation District v. Nebraska Department of Natural Resources 
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(FCID), 902 N.W.2d 159 (Neb. 2017), the court was faced with 
a challenge by Frenchman-Cambridge Irrigation District 
(FCID), a surface-water irrigation district, to administrative 
action approving an integrated management plan (IMP) in the 
Republican River basin. The irrigation district sought to chal-
lenge the approval of a plan that called for a 20% reduction in 
pumping, which allowed 5% more pumping than the prior re-
strictions that called for a 25% reduction. Included in the peti-
tion for review were a number of constitutional claims. The 
district court dismissed the matter for failure to state a claim. 

The Nebraska Supreme Court concluded that FCID had no 
standing to challenge the approval of the IMP. The primary 
case that started Nebraska’s standing saga was Central Nebras-
ka Public Power & Irrigation District v. North Platte NRD, 
788 N.W.2d 252 (Neb. 2010). See Vol. XLIV, No. 1 (2011) of 
this Newsletter. As the court in FCID noted, that case conclud-
ed that the plaintiff had not adequately alleged a harm that 
would result from an order to reduce upstream pumping. FCID, 
902 N.W.2d at 163. For a discussion of Central and its proge-
ny, see Logan Hoyt, Note, “Standing on Thin Ice: How Ne-
braska’s Standing Doctrine Prevents the Majority of Surface 
Water Users from Obtaining Judicial Relief Against Ground-
water Users Interfering with Their Appropriations,” 94 Neb. L. 
Rev. 1054 (2016). 

The FCID plaintiffs sought to avoid Central by claiming 
that allowing more pumping than previously allowed would 
affect their ability to finance their operations (less water to de-
liver means less revenue, after all). The court admired the ef-
fort, but concluded that it fell short, on grounds that are very 
interesting. 

Nebraska’s integrated management law is not a model of 
clarity in its conception of planning. The natural resources dis-
tricts (NRD) and the Nebraska Department of Natural Re-
sources (DNR) must produce IMPs in basins that are fully or 
over appropriated. To achieve those plans, NRDs and the DNR 
are empowered to implement “controls.” See Neb. Rev. Stat. 
§§ 46-739, -740. To the court in FCID, this meant that the plan 
really causes no injury until it is implemented through the 
adoption of controls. 

This reporter decries the use of standing doctrine in the 
Nebraska Supreme Court, where there is no limit on judicial 
power to be found in the form of, for example, constitutional 
language pertaining to cases or controversies. And the court has 
signaled recently that it might be willing to entertain arguments 
based upon that objection to its standing doctrine. See Thomp-
son v. Heineman, 857 N.W.2d 731, 751–52 (Neb. 2015) (not-
ing that there is no constitutional text that invigorates 
Nebraska’s standing doctrine, and that it is based entirely on 
prudential concerns). The FCID court, however, chose not to 
take the path of reworking standing doctrine. Instead, it re-
worked its understanding of challenges to IMPs. To the court, 
an IMP is just a plan that sets goals for streamflow depletions, 
reductions in pumping volume, and so forth. Carrying out those 
goals is a matter for implementation, not planning. More spe-
cifically, controls will be necessary, and “when such orders are 
issued, FCID would then have the right to seek judicial review 
depending upon the issue in question and the nature of the or-
der.” FCID, 902 N.W.2d at 164. So, as is the case in matters of 
planning and zoning, plans are just plans. Implementation is 

when injuries may occur, and when someone may have stand-
ing to sue. 

 
UPDATE: MEDICINE CREEK LLC ON REMAND 

Medicine Creek LLC v. Middle Republican NRD, 892 
N.W.2d 74 (Neb. 2017), was reported in Vol. L, No. 2 (2017) 
of this Newsletter. Since then, the matter has been remanded to 
the district court. The district court issued an order on October 
5, 2017, affirming the decision of the Middle Republican Natu-
ral Resources District (MRNRD) to deny Medicine Creek 
LLC’s variance request. See Medicine Creek, LLC v. Middle 
Republican NRD, No. CI 14-27, slip op. (Neb. Dist. Ct. Fron-
tier Cnty. Oct. 5, 2017). 

Originally, the district court concluded that the MRNRD 
had erred by arbitrarily refusing to grant the variance that Med-
icine Creek LLC had sought. The Nebraska Supreme Court 
reversed and remanded the case for plain error, concluding that 
the district court had used the wrong standard of review. The 
supreme court found the proper standard was de novo on the 
record, rather than the more deferential standard of errors ap-
pearing on the record. See 892 N.W.2d at 80. 

The reporter did not expect the remand to result in a differ-
ent conclusion. After all, the district court was, effectively, 
being asked to take a closer look under the de novo standard to 
find an error that it had already found using a more deferential 
standard. The scope of the record, however, became of para-
mount concern. Given the record before the MRNRD, the court 
decided to affirm the MRNRD’s decision. 

To reach this conclusion, however, the court had to make a 
crucial decision regarding the burden of proof. The court con-
cluded that the burden of proof was on the applicant to estab-
lish the good cause necessary to get the variance it was 
requesting from the MRNRD. Medicine Creek, slip op. at 6 
(citing Neb. Rev. Stat. § 46-706(23); MRNRD Rule 3-1.22). 
Once this puzzle piece was in place, and given the record be-
fore the NRD and the court, it was easy to conclude that the 
applicant had failed to meet its burden of proof. 

The court’s burden of proof analysis rested primarily on 
the statutory and regulatory use of the term “good cause 
shown.” See Neb. Rev. Stat. § 46-706(23); MRNRD Rule 2-
1.1. The court tersely concluded that the term “shown” when 
taken in conjunction with the term “good cause” meant that the 
burden was on the applicant. See Medicine Creek, slip op. at 6. 
Upon further examination, however, matters are not so clear. 
Both the regulations and the statutes define good cause shown 
as follows: 

Good cause shown means a reasonable justification 
for granting a variance for a consumptive use of water 
that would otherwise be prohibited by rule or regula-
tion and which the granting agency, district, or organi-
zation reasonably and in good faith believes will 
provide an economic, environmental, social, or public 
health and safety benefit that is equal to or greater 
than the benefit resulting from the rule or regulation 
from which a variance is sought. 

Neb. Rev. Stat. § 46-709(23); see also MRNRD Rule 3-1.22 
(substantively similar definition). This language does not tell us 
who must prove the existence of the reasonable justification. 
Absent the word “shown,” the matter would clearly be open to 
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construction. The presence of the word does not appear to add 
much clarity to the matter, without some indication of who 
must show the existence of the reasonable justification, or the 
lack thereof. 

To answer these sorts of questions, one could consider the 
overall context in which the statutory term is used. Such an 
inquiry, however, is a road to nowhere. There is no statute ex-
plicitly giving NRDs the authority to “grant[] a variance for a 
consumptive use of water that would otherwise be prohibited.” 
Neb. Rev. Stat. § 46-709(23). Those statutes that use the defini-
tion of “good cause shown” allow variances to the temporary 
stays put in place when NRDs are first required to start the in-
tegrated management planning process. See id. § 46-714(3)(j). 
The MRNRD is long past the operation of those provisions. 
And, to confuse matters further, the statutes also define the 
term “variance” as the power to make exceptions to the tempo-
rary stays initiated with the onslaught of integrated manage-
ment obligations, as well as a broad power to “act in a manner 
contrary to existing rules or regulations.” Id. § 46-706(29). This 
definition appears detached from the term “good cause shown,” 
as it makes no reference to that standard. And, in any event, 
there are no other statutes that appear to use the term “vari-
ance” in a context other than in the temporary stay provisions. 

Of course, placing the burden on an applicant to show the 
existence of good cause is hardly controversial. But it is quite 
difficult to understand how that result flows from Nebraska’s 
statutes or the regulations that are derived therefrom. Perhaps 
the real dispute ought to revolve around the NRDs’ authority to 
issue variances in the first place. This case did not, however, 
raise the issue directly. It does not appear that the case will be 
appealed to the Nebraska Supreme Court again. So the matter 
of NRDs’ variance authority and the parameters of it will have 
to wait. For now, the standard of review has been nailed down 
with a moderate amount of clarity. 
 

NEVADA 
(Gregory Morrison, Reporter) 

 
 
NEVADA SUPREME COURT UPHOLDS VACATED WATER 

PERMITS IN EUREKA COUNTY LITIGATION 

On September 27, 2017, the Nevada Supreme Court up-
held a district court decision vacating several water permits 
held by Kobeh Valley Ranch, LLC (KVR) for a proposed mo-
lybdenum mine. State Engineer v. Eureka Cnty., 402 P.3d 1249 
(Nev. 2017) (Eureka II). The permits were approved by the 
State Engineer subject to development and approval of a moni-
toring, management, and mitigation plan (3M Plan). The dis-
trict court entertained the case on remand from an earlier 
decision by the Nevada Supreme Court. See Eureka Cnty. v. 
State Eng’r, 359 P.3d 1114 (Nev. 2015) (Eureka I); see also 
Vol. XLVIII, No. 3 (2015) & Vol. XLIX, No. 3 (2016) of this 
Newsletter. In Eureka I, the court found that in instances when 
the State Engineer approves a permit subject to a 3M Plan, a 
complete 3M Plan must be part of the record before approval. 
Eureka I, 359 P.3d at 1120. Without an existing 3M Plan, the 
court held, the State Engineer could not have had substantial 
evidence upon which to base the approval. Id. The Eureka I 

court remanded the matter to the district court “for proceedings 
consistent with [the] opinion.” Id. at 1121. 

On remand, KVR submitted proposed orders to the district 
court to remand the matter to the State Engineer for additional 
fact finding. KVR’s opponents objected to the proposed orders 
and argued that the Eureka I court’s decision required that the 
permits be vacated. The district court sided with the opponents 
of the permits. Eureka II, 402 P.3d at 1250–51. KVR appealed 
the vacation to the supreme court. In Eureka II, the court again 
sided with those opposing the permits. It noted that in Eureka I 
it found that (1) the State Engineer relied on insufficient facts, 
(2) at no point in time did it order remand to the State Engineer 
for further fact finding, and (3) KVR was not entitled to a “do-
over” after failing to provide sufficient 3M Plan evidence at the 
first hearing. Id. at 1251. 

Eureka I and Eureka II represent a dramatic shift in the ev-
idence that must be provided to the State Engineer prior to ap-
proval of applications that might interfere with existing rights. 
For more than 20 years, the State Engineer has conditionally 
approved permits subject to a 3M Plan, requiring an approved 
plan only as a prerequisite to actual pumping. See, e.g., Nev. 
State Eng’r Ruling No. 4243 (Oct. 27, 1995); Nev. State Eng’r 
Ruling No. 5115 (Apr. 18, 2002). Now, it appears to be settled 
that a groundwater applicant, if it wishes to prevent conflicts 
with existing rights through monitoring and mitigation, must 
present a fully developed 3M Plan to the State Engineer before 
the State Engineer may approve the applications. 

Editor’s Note: The reporter represented Kobeh Valley 
Ranch, LLC in these proceedings. 

 
LEGISLATIVE ENACTMENTS 

Several bills affecting water law were approved by the Ne-
vada Legislature in the 79th Session, which concluded on June 
25, 2017, and were signed into law by Governor Brian Sando-
val. The bills with arguably the most immediate impact on 
practitioners are Assembly Bill 52 (AB 52), Assembly Bill 209 
(AB 209), and Senate Bill 47 (SB 47). 

AB 52 

AB 52 was approved on June 9, 2017. See AB 52, 79th 
Leg., Reg. Sess., 2017 Nevada Laws ch. 507 (effective Jan. 1, 
2018). Lithium, in its most readily accessible form, is dissolved 
in a brine solution, and extraction of that brine has been under 
the purview of the State Engineer. AB 52, heavily backed by 
Governor Sandoval, is in response to increased lithium demand 
resulting from the boom in battery production. 

Prior to AB 52, extraction of lithium brine was governed 
entirely by the State Engineer, pursuant to Nev. Rev. Stat. chs. 
533 and 534, and regulations promulgated pursuant thereto. 
Proponents of increased lithium mining argued that their efforts 
to explore for and develop new lithium mines were unfairly 
restricted by established producers because the established pro-
ducers had monopolized all of the water rights in basins where 
the proponents had newly staked lithium claims. See generally 
Minutes of the Meeting of the Assembly Committee on Natural 
Resources, Agriculture, and Mining, 79th Leg. (Apr. 11, 2017). 
Those proponents initially pushed to divest the State Engineer 
of authority over lithium exploration, arguing that the Nevada 
Division of Minerals (NDOM) should have sole oversight. Id. 
at 10–11. When both established lithium producers and the 
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State Engineer objected to that approach, efforts to find a com-
promise resulted in AB 52. Id. at 6 (testimony of Jason King, 
Nev. State Eng’r). 

AB 52 requires anyone exploring for a dissolved mineral 
resource to first obtain a permit to drill an exploratory well 
from the administrator of NDOM. AB 52, § 16(1). An applica-
tion for an exploratory well must include detailed information 
regarding well location, construction criteria, and plans for 
plugging and abandoning the well when exploration is com-
plete. Id. § 16(3). An approved application authorizes the 
pumping, or consumptive use, of up to five acre-feet for a “dis-
solved mineral resource exploration project,” which may in-
clude one or multiple wells. Id. § 18(1), (3). 

The legislature directed the Commission on Mineral Re-
sources to collaborate with the State Engineer and the Division 
of Environmental Protection of the Nevada Department of 
Conservation and Natural Resources to develop and adopt 
regulations for the drilling and operation of dissolved mineral 
resource exploration wells. Id. § 20. Underground water well 
drilling regulations, as they currently exist, were initially 
promulgated by the State Engineer in 1981, and have been up-
dated and modernized over the years. See Nev. Admin. Code 
ch. 534. Those regulations have satisfactorily served the lithi-
um industry and other well owners for many years, so no major 
overhauls are expected. 

AB 52 expressly states that any consumption of brine in 
excess of five acre-feet within a dissolved mineral resource 
exploration project is a water appropriation and requires ap-
proval by the State Engineer pursuant to Nev. Rev. Stat. chs. 
533 and 534. AB 52, § 18(2). As a result, although NDOM 
regulates “exploration wells,” the State Engineer is the agency 
with the ultimate jurisdiction relating to whether or not a water 
right should issue. 

As a result, it is possible that NDOM may issue a permit(s) 
for exploration drilling, and the exploration well might reveal 
that it has tapped into a valuable mineral reserve, but the appli-
cant may be denied a water right from the State Engineer. The 
Clayton Valley hydrographic basin, near Tonopah, is a good 
example of the conflicting regulatory scheme. NDOM might 
issue an exploratory drilling permit that reveals the presence of 
lithium in brine. Yet, Clayton Valley is fully appropriated, as 
previously determined by the State Engineer. As a result, a 
proposed lithium miner might discover lithium-rich brine, but 
not have the ability to pump and process it. Interestingly, 
AB 52 does not require the administrator of NDOM to divulge 
the fact that a basin is fully appropriated to an applicant seek-
ing an exploratory permit. Those seeking to get in on Nevada’s 
“lithium boom,” then, should be sure to investigate the availa-
bility of water rights before expending valuable resources try-
ing to locate lithium brine. 

This is particularly important now that the State Engineer 
has articulated an approach to evaluating applications to appro-
priate water for lithium mining that differs slightly from the 
traditional approach to water rights for hardrock mining. In the 
context of hardrock mining, the life of a mine is only so long as 
the mineral resource remains, so a water right will often be 
considered temporary and not counted by the State Engineer 
against the perennial yield of a groundwater basin when con-
sidering whether there is water available for appropriation. In 
two rulings from April 2017, the State Engineer considered 

whether, as a mining project, a lithium extraction right should 
also be considered a “temporary” use of water. See Nev. State 
Eng’r Ruling No. 6391 (Apr. 21, 2017); Nev. State Eng’r Rul-
ing No. 6392 (Apr. 21, 2017). The State Engineer rejected that 
approach for lithium brine extraction in both rulings. Reason-
ing that pumping of water was the actual mining activity, rather 
than incidental to the mining activity, as it is in hardrock min-
ing, the State Engineer found that water appropriated for lithi-
um extraction is a permanent and fully consumptive use. 
Therefore, the standard “temporary use” language from most 
mining permits is inappropriate. The rulings are currently under 
judicial review, but unless and until the State Engineer’s ap-
proach is rejected, an aspiring lithium mining enterprise must 
be sure that there is water available before investing in any 
project. 

AB 52 goes into effect on January 1, 2018, except for the 
required joint development and adoption of drilling and opera-
tion regulations, which can begin immediately. For further dis-
cussion of lithium mining in Nevada, see Carolyn L. McIntosh, 
Alexander M. Arensberg & Ross E. de Lipkau, “How to Mine 
Lithium from Groundwater—The U.S. Legal Framework,” 63 
Rocky Mt. Min. L. Inst. 17-1 (forthcoming 2017). 

Editor’s Note: The reporter’s law firm represents a lithi-
um producer with respect to its lithium mining facility in Ne-
vada, which is the sole lithium mine in the United States. 

AB 209 

AB 209 was approved on May 26, 2017, and amended 
Nev. Rev. Stat. § 534.090 (Nevada’s groundwater forfeiture 
statute). See AB 209, 79th Leg., Reg. Sess., 2017 Nevada Laws 
ch. 147 (effective July 1, 2017). Generally, a certificated 
groundwater right is forfeited if it is not beneficially used, in 
total or in part, for five consecutive years. Water right holders 
can request extensions of time to place the water to beneficial 
use, thereby avoiding forfeiture. AB 209 adds additional 
grounds upon which those extensions may be requested, and on 
which the State Engineer may grant extensions of time. 

The new grounds are: 

 If the water right is in a county where the governor, 
the U.S. Secretary of Agriculture, or the President of 
the United States has declared a drought; 

 If the water right holder’s attempts to conserve water 
have resulted in a consumptive use less than that cer-
tificated; and 

 Where the State Engineer has declared a groundwater 
basin to be a critical management area pursuant to 
Nev. Rev. Stat. § 534.110(7) or where withdrawals 
from the basin consistently exceed its perennial yield. 

Nev. Rev. Stat. § 534.090(3)(d)–(f). 

Additionally, single extensions of the time necessary to 
work a forfeiture may now be granted for up to three years 
(prior law was one year) where a basin is badly over-
appropriated or has been designated as a critical management 
area pursuant to section 534.110(7). Id. § 534.090(4). 

SB 47 

SB 47 is a housekeeping statute supported by the State En-
gineer to clarify certain aspects of water law and to make cer-
tain minor adjustments to some deadline and notice 
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requirements. See SB 47, 79th Leg., Reg. Sess., 2017 Nevada 
Laws ch. 517 (effective June 9, 2017). The following three 
changes are among the aspects of SB 47 that warrant particular 
attention from practitioners. 

Historically, Nevada’s water has been managed by distin-
guishing between surface water (Nev. Rev. Stat. ch. 533) and 
groundwater (Nev. Rev. Stat. ch. 534). As understanding of the 
interaction between the resources has developed, it has become 
clear that the two resources should be managed as an interac-
tive unit, a concept known as “conjunctive management.” SB 
47 declares that it is the policy of the state “[t]o manage con-
junctively the appropriation, use and administration of all wa-
ters of this State, regardless of the source of the water.” Nev. 
Rev. Stat. § 533.024(1)(e). How the State Engineer will apply 
that newly declared policy remains to be seen. 

State-permitted water rights come with deadlines to file 
proof of completion of diversion works and proof of putting the 
water to beneficial use. As a deadline approaches, a permittee 
can apply to the State Engineer for an extension of time to file 
the required proofs. Until 2017, the State Engineer could grant 
extensions of time (for non-municipal users) only in one-year 
increments. SB 47 extends that limit to a maximum of five 
years, easing the paperwork burden on both the permittees and 
the State Engineer. Id. § 533.380(3). 

Finally, SB 47 makes some minor adjustments to Nev. 
Rev. Stat. § 534.090, Nevada’s groundwater forfeiture statute. 
Previous law required only that the State Engineer give a water 
appropriator a warning that a water right was subject to forfei-
ture when the water had not been used for four of the five years 
of nonuse required to work a forfeiture. SB 47 requires the 
State Engineer to send the holder of a potentially forfeited wa-
ter right a 30-day “final notice” of the imminent forfeiture of 
the right. The new 30-day warning must be delivered via certi-
fied or registered mail. Id. § 534.090(2)(b). 

 

 

NORTH DAKOTA 
(Jennifer L. Verleger, Reporter) 

 
 
CONTINUED INTERNATIONAL LITIGATION CONCERNING THE 

NORTHWEST AREA WATER SUPPLY PROJECT 

Over a decade ago, Manitoba sued the Secretary of the In-
terior and officials of the Bureau of Reclamation (Reclama-
tion), challenging their compliance with the National 
Environmental Policy Act of 1969 (NEPA) in approving a pro-
ject to transfer water between river basins for the Northwest 
Area Water Supply (NAWS). The State of North Dakota inter-
vened as a defendant. The U.S. District Court for the District of 
Columbia remanded to Reclamation and subsequently entered 
an order partially granting Manitoba’s motion for permanent 
injunction, but allowing certain project-related activities to 
proceed. See Government of Manitoba v. Norton, 398 F. Supp. 
2d 41 (D.D.C. 2005), as modified by 926 F. Supp. 2d 189 
(D.D.C. 2013). Following Reclamation’s NEPA analysis, the 
State of Missouri filed a separate challenge, alleging that Rec-
lamation’s environmental impact statement (EIS) did not 
properly account for cumulative effects of water withdrawal 
from the Missouri River. Following consolidation of Missouri’s 

and Manitoba’s cases, the district court again remanded to Rec-
lamation. See Government of Manitoba v. Salazar, 691 F. 
Supp. 2d 37 (D.D.C. 2010). 

After completion of further NEPA review, North Dakota 
moved to modify the injunction, seeking permission to begin 
the “paper design” of a water treatment plant, a key element of 
NAWS. The district court denied the motion and North Dakota 
appealed. See Government of Manitoba v. Zinke, 849 F.3d 1111 
(D.C. Cir. 2017). Oral argument was held regarding modifica-
tion of injunction. The U.S. Court of Appeals for the D.C. Cir-
cuit overturned the district court and remanded with 
instructions to modify the injunction to allow the water treat-
ment plant design. 

North Dakota believes this is the first case in which an ap-
pellate court has found that the issuance of a supplemental EIS 
and record of decision constituted changed circumstances wor-
thy of reconsidering the scope of an injunction. North Dakota’s 
motions for summary judgment were granted on August 10, 
2017. The judgment has been appealed. See Government of 
Manitoba v. Zinke, No. 1:02-cv-02057, 2017 WL 3437658 
(D.D.C. Aug. 10, 2017), appeals docketed, Nos. 17-5241, 17-
5242 (D.C. Cir. Oct. 24, 2017). 

Editor’s Note: The reporter represents the State of North 
Dakota in this case. 

 
LEGISLATIVE UPDATE 

The North Dakota legislature enacted amendments to N.D. 
Cent. Code § 61-32-03.1, amending the requirements for ac-
quiring permits to install subsurface water management sys-
tems comprising 80 acres of land area or more. See H.R. 1390, 
§ 2, 65th Leg., Reg. Sess., 2017 North Dakota Laws ch. 420. 
The legislation was declared to be an emergency measure and 
became effective on April 13, 2017. 

 The legislature also enacted N.D. Cent. Code §§ 61-33.1-
01 to -07, defining the ordinary high water mark of the Mis-
souri riverbed to establish state sovereign land mineral owner-
ship and to provide a method for the North Dakota Industrial 
Commission to review the ordinary high water mark for seg-
ments of the riverbed. See S. 2134, § 1, 65th Leg., Reg. Sess., 
2017 North Dakota Laws ch. 426. The legislation was declared 
to be an emergency measure and became effective on April 21, 
2017. It included an appropriation to the Commissioner of Uni-
versity and School Lands for the repayment of mineral lease, 
bonus, rent, and royalty collections from the state to other min-
eral owners. Id. § 3. 
 

OREGON 
(Kirk B. Maag, Reporter) 

 
 
COURT UPHOLDS ORDERS BY OWRD TO REGULATE 

GROUNDWATER TO PROTECT SENIOR SURFACE WATER 

RIGHTS 

In 2015 and 2016, the Oregon Water Resources Depart-
ment (OWRD) ordered certain groundwater users in the Kla-
math Basin to cease pumping as a result of calls from the 
holders of downstream, senior surface water rights. A group of 
the groundwater users filed a petition for review in Marion 
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County Circuit Court to challenge the orders. The petitioners 
argued that the OWRD’s orders were unlawful because it did 
not follow applicable regulations in issuing the orders, and it 
had insufficient evidence of a hydraulic connection between the 
petitioners’ wells and the surface water source. The court con-
cluded that the OWRD “followed the process required by the 
statutes and regulations and relied on the best information 
available at the time.” Sees v. Water Res. Dep’t, No. 
15CV18272, slip op. at 2 (Or. Cir. Ct. Marion Cnty. Aug. 22, 
2017). The court also concluded that substantial evidence sup-
ported the OWRD’s determination that the petitioners’ wells 
are hydraulically connected to the surface water source. Id. 

All of the petitioners’ wells at issue are located within one 
mile of the Sprague River. With one exception, none of the 
wells pump water from the shallow alluvial aquifer at land sur-
face adjacent to the Sprague River; rather, the wells are drilled 
and sealed into confined aquifers below the shallow alluvial 
aquifer. The wells are separated from the Sprague River and 
the shallow alluvial aquifer by permeable subsurface rock and 
clay. The petitioners argued that, because of this separation, 
shutting off their wells would not provide timely adequate and 
effective relief to senior surface water users. The court con-
cluded, however, that the evidence presented by the petitioners 
was insufficient for the court to “determine that water flowed 
so slowly through the subsurface that shutting off the use of 
ground water would not provide timely adequate and effective 
relief.” Id. at 3. 

From the court’s perspective, the central issue in the case 
was “whether the [OWRD] properly classified the groundwater 
and related wells at issue as being within a gaining reach of the 
Sprague River.” Id. at 4. The OWRD relied on known data and 
studies to determine that the wells were within a gaining reach. 
The petitioners argued that this determination was erroneous 
and, to support that position, offered testimony from an expert 
the court described as “highly qualified.” Id. 

The court observed that the petitioners’ argument was de-
veloped after the OWRD issued its regulation orders in 2015 
and 2016, and not during the rulemaking process that preceded 
those regulation orders. Id. The rulemaking established the 
process under which the OWRD regulates interference between 
wells and surface water flows in the Sprague River. The court 
concluded that the evidence presented by the petitioners was 
insufficient to establish that the OWRD lacked substantial evi-
dence to support its determination that the wells were within a 
gaining reach of the Sprague River. Id. at 5. Because substan-
tial evidence supported both the determinations made during 
the rulemaking process, and the subsequent orders to regulate 
wells, the court affirmed the OWRD’s regulation orders. Id. 

 
TWO LAWSUITS BY MEMBERS OF WESTLAND IRRIGATION 

DISTRICT DISMISSED 

A group of water users within Westland Irrigation District 
(Westland) filed three separate lawsuits related to Westland’s 
alleged illegal distribution of water within the district. The 
plaintiffs alleged that this illegal distribution of water benefits 
certain water users in the district to the plaintiffs’ detriment. 
The plaintiffs filed one lawsuit against Westland in federal 
court, a second lawsuit against Westland in state court, and a 
third lawsuit against the Oregon Water Resources Department 
(OWRD) in state court. As explained below, the plaintiffs’ 

lawsuit against Westland in federal court and against the 
OWRD in state court have been dismissed. The parties are en-
gaged in discovery in the state court lawsuit against Westland. 
See ELH LLC v. Westland Irrigation Dist., No. 16CV35049 
(Or. Cir. Ct. Umatilla Cnty. filed Oct. 21, 2016). 

Federal District Court Case Dismissed 

In federal court, the plaintiffs sought relief under the Tak-
ings Clause of the Fifth Amendment, an analogous provision of 
the Oregon Constitution, and several common law tort theories. 
See ELH LLC v. Westland Irrigation Dist., No. 2:16-cv-01318, 
2017 WL 1055960 (D. Or. Mar. 20, 2017). The court granted 
Westland’s motion to dismiss. 

In its motion to dismiss Westland argued that the plain-
tiffs’ claim under the Takings Clause was not ripe because the 
plaintiffs failed to seek compensation for the alleged taking in 
an inverse condemnation proceeding under state law. Id. at *2. 
The court agreed, holding that “[b]ecause Plaintiffs did not first 
seek redress in state court before filing their federal lawsuit, 
Plaintiffs’ federal takings claim is not ripe under established 
standards of prudential ripeness and should be dismissed.” Id. 
at *3. 

Westland also argued in its motion to dismiss that, without 
a valid claim under the Takings Clause, the court lacked sup-
plemental jurisdiction over any of the plaintiffs’ state law 
claims. Id. at *4. The court disagreed that it lacked jurisdiction 
over those claims but declined to exercise supplemental juris-
diction over the claims. The court explained that state court 
was “the proper decision making body over these claims in-
volving Oregon law.” Id. The court also explained that 
“[r]etaining Plaintiffs’ state claims while sending Plaintiffs’ 
federal claim to state court would result in an unhelpful and 
inefficient splitting of Plaintiffs’ causes of action.” Id. 

State Court Case Against OWRD Dismissed 

In state court, the plaintiffs sought an injunction to compel 
the watermaster to regulate the distribution of irrigation water 
to Westland in a manner that would address Westland’s alleged 
illegal distribution of water within the district. See Petition for 
Judicial Review and Complaint for Injunction, ELH LLC v. 
OWRD, No. 16CV20883 (Or. Cir. Ct. Umatilla Cnty. June 28, 
2016). The OWRD filed a motion to dismiss because Westland 
exercises exclusive control of the distribution of water within 
the district and, therefore, the OWRD lacks authority to regu-
late the distribution of water in the manner sought in the plain-
tiffs’ complaint. See Respondent’s Motion for Summary 
Judgment and Memorandum of Points and Authorities, ELH 
LLC v. OWRD, No. 16CV20883 (Or. Cir. Ct. Umatilla Cnty. 
July 18, 2017). Westland filed a motion to intervene.  

The key statute at issue in the case provides: 

Nothing contained in ORS 540.210 to 540.260 shall 
be applicable to the distribution of water from the irri-
gation systems or works of irrigation districts or dis-
trict improvement companies unless requested by the 
district. Distribution of water from such irrigation sys-
tems or works shall be under the exclusive control of 
the directors of the irrigation districts and district im-
provement companies unless the watermaster has 
been requested by the district to distribute the water. 
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Or. Rev. Stat. § 540.270 (emphasis added). Or. Rev. Stat. 
§§ 540.210–.260 relate to the authority of a watermaster to 
regulate the distribution of water. 

Following oral argument on the OWRD’s motion to dis-
miss, the plaintiffs dismissed the action against the OWRD 
with prejudice. See ELH LLC v. OWRD, No. 16CV20883 (Or. 
Cir. Ct. Umatilla Cnty. Sept. 26, 2017) (general judgment of 
dismissal). 

Editor’s Note: Stoel Rives LLP represents Westland Irri-
gation District in connection with these lawsuits. The state-
ments made in this report are the reporter’s own and are not 
attributable to Westland Irrigation District. 
 

TEXAS 
(Emily Willms Rogers, Reporter, and 

Claudia Russell, Guest Reporter) 
 

 
2017 TEXAS LEGISLATIVE UPDATE 

Texas lawmakers filed more bills this session than almost 
any other, but despite the higher number of bills proposed, 
lawmakers passed and sent fewer bills to the governor than 
they have in many years. As reported by the Texas Legislative 
Reference Library, the statistics are as follows: 

Session Bills Filed Bills Passed Passage Rate 

 2017 6,631 1,158 17.46% 

 2015 6,276 1,323 21.08% 

 2013 5,868 1,437 24.49% 

 2011 5,796 1,379 23.79% 

 2009 7,419 1,459 19.67% 

See http://www.lrl.state.tx.us/sessions/billstatistics.cfm. 

Although it was a particularly contentious legislative ses-
sion dominated by issues like sanctuary cities and bathroom 
regulations, the Texas Legislature managed to pass some legis-
lation relating to the management of groundwater and surface 
water. See Madison Park, “Protest and Turmoil Rock Last Day 
of Texas Legislative Session,” CNN (May 30, 2017). 

Groundwater 

House Bill 2215 (HB 2215), relating to the deadline for 
adoption of desired future conditions by groundwater conserva-
tion districts, was one of a few groundwater bills that became 
law. See HB 2215, 85th Leg., Reg. Sess., 2017 Tex. Sess. Law 
Serv. ch. 471 (amending Tex. Water Code Ann. §§ 16.053, 
36.108) (effective June 9, 2017). Proponents of the bill sug-
gested changes were needed to increase stakeholder certainty 
and to better synchronize the five-year joint groundwater and 
regional water planning cycles. HB 2215 changes the deadlines 
by which districts are mandated to contemplate groundwater 
availability models and propose for adoption desired future 
conditions from not later than September 1, 2010, and every 
five years thereafter, to not later than May 1, 2021, and every 
five years thereafter. See Tex. Water Code Ann. § 36.108(d). It 
also requires districts, after the close of the public comment 
period, rather than after the end of the public hearing, to com-
pile for consideration at the next joint planning meeting a 

summary of relevant comments received and suggested revi-
sions to the proposed desired future conditions. Id. § 36.108(d-
2). The bill requires final adoption of desired future conditions 
by the groundwater management areas by January 5, 2022, and 
every five years thereafter. Id. § 36.108(d-3). HB 2215 also 
repeals Tex. Water Code Ann. § 36.108(d-5). 

Senate Bill 1009 (SB 1009), relating to administrative 
completeness requirements for permit and permit amendment 
applications for groundwater conservation districts, was anoth-
er groundwater bill to make it through the process. See SB 
1009, 85th Leg., Reg. Sess., 2017 Tex. Sess. Law Serv. ch. 
1119 (amending Tex. Water Code Ann. §§ 36.113, .114) (ef-
fective Sept. 1, 2017). It limits the information a groundwater 
conservation district may require to be included with ground-
water permit applications. Before SB 1009 became effective, 
there were no statutory restrictions regarding the information a 
district could require to be submitted with an application. SB 
1009 amends the Texas Water Code to limit the contents of 
groundwater permit applications to existing statutorily pre-
scribed contents and certain other information, as applicable 
under a district’s rules. See Tex. Water Code Ann. § 36.114(h). 
SB 1009 also prohibits a groundwater conservation district 
from requiring any additional information for a determination 
of administrative completeness. Id. § 36.113(c). 

Surface Water 

Senate Bill 864 (SB 864), relating to the procedure for ob-
taining a right to use state water if the applicant proposes an 
alternative source of water that is not state water, amended 
chapter 11 of the Texas Water Code. See SB 864, 85th Leg., 
Reg. Sess., 2017 Tex. Sess. Law Serv. ch. 1157 (amending 
Tex. Water Code Ann. §§ 11.132, .135, .143) (effective Sept. 1, 
2017). In areas where surface water availability is limited, an 
applicant may request an authorization to use groundwater dis-
charged into, or to impound groundwater in, a state water 
course, thereby allowing the surface water to pass downstream. 
Because these types of projects use a state water course, a sur-
face water rights permit is required. To address these types of 
applications, this new law requires that notice be given to the 
groundwater conservation district with jurisdiction over the 
groundwater when a surface water permit application is submit-
ted to the Texas Commission on Environmental Quality 
(TCEQ) that proposes to use groundwater as an alternative 
source to surface water. See Tex. Water Code Ann. § 11.143(f). 
The bill also requires notice to be published at least 20 days 
before the date of a hearing in a newspaper having general cir-
culation in each county in which the groundwater district is 
located. Id. Proponents of the bill argued that without notice, 
illegal pumping of groundwater can occur. The TCEQ is cur-
rently working on rules to implement this new law and has re-
quested stakeholder input. See generally TCEQ, “House Bills 
1648 and 3735 and Senate Bills 864 and 1430- Water Rights: 
Expedited Amendments, Notice & Conservation,” https://www. 
tceq.texas.gov/permitting/water_rights/wrrulemaking. 

House Bill 3735 (HB 3735), relating to an application for a 
new or amended water right submitted to the TCEQ, amended 
chapter 11 of the Texas Water Code to require expedited pro-
cessing of water right applications seeking the right to use de-
salinated seawater. See HB 3735, 85th Leg., Reg. Sess., 2017 
Tex. Sess. Law Serv. ch. 1097 (amending Tex. Water Code 
Ann. §§ 11.002, .122, .125, .128, .134; Tex. Gov’t Code Ann. 
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§ 2003.047) (repealing Tex. Water Code Ann. § 11.125(b), (c)) 
(effective Sept. 1, 2017). It gives existing water right holders 
who want to use desalinated seawater the right to expedited 
consideration of an amendment application by the TCEQ, pro-
vided that the amendment would (1) authorize a different or 
additional diversion point or points, (2) authorize the diversion 
of an amount of water from the different or additional diversion 
point that is equal to or less than the amount of desalinated 
water used by the applicant before the amendment, 
(3) authorize the diversion from all of the diversion points au-
thorized by the water right an amount of water equal to or less 
than the amount of water the applicant was authorized to divert 
before the amendment, and (4) not authorize the transfer of the 
water to another river basin. See Tex. Water Code Ann. 
§ 11.122(b-1). For these types of applications, HB 3735 
amended the Texas Government Code to require the State Of-
fice of Administrative Hearings to complete contested case 
hearings concerning these amendment applications within 270 
days of referral. See Tex. Gov’t Code Ann. § 2003.047(e-6). 
These same provisions were passed as part of SB 1430. In addi-
tion to creating a special permitting process for using desalinat-
ed seawater, the bill conforms water rights application mapping 
requirements with current TCEQ practice and modern technol-
ogy. See Tex. Water Code Ann. § 11.125(a). Finally, the bill 
adds language authorizing the TCEQ to consider factors within 
its jurisdiction and expertise to determine whether an appropri-
ation is detrimental to the public welfare. Id. § 11.134(b-1). 
The TCEQ has requested stakeholder input in advance of rule-
making regarding the implementation of HB 3735. 

House Bill 3177 (HB 3177), relating to the delegation of 
matters to the executive director of the TCEQ, amends the 
Texas Water Code to expand the types of uncontested applica-
tions and requests for which the TCEQ may delegate to its ex-
ecutive director its authority to act. See HB 3177, 85th Leg., 
Reg. Sess., 2017 Tex. Sess. Law Serv. ch. 1065 (amending 
Tex. Water Code Ann. §§ 5.122, .351) (effective Sept. 1, 
2017). It authorizes the executive director to act on a permit 
application if it becomes uncontested before parties are named 
because each person who requested a hearing has withdrawn 
the request or agreed in writing to allow the executive director 
to make a final decision on the matter. See Tex. Water Code 
Ann. § 5.122(a)(3)(B). Additionally, a person affected by the 
executive director’s delegated decision, after exhausting any 
administrative remedies, may file a petition to review, set aside, 
modify, or suspend the decision not later than the 30th day after 
the effective date of the decision, or if the executive director’s 
decision is appealed to the TCEQ, the earlier of the date the 
TCEQ denies the appeal or the date the appeal is overruled by 
operation of law. Id. § 5.351(c). 

Water Planning 

Senate Bill 1511 (SB 1511), relating to the state and re-
gional water planning process and the funding of projects in-
cluded in the State Water Plan, see SB 1511, 85th Leg., Reg. 
Sess., 2017 Tex. Sess. Law Serv. ch. 921 (amending Tex. Wa-
ter Code Ann. §§ 15.439, 16.051, .053) (effective Sept. 1, 
2017), amended the Texas Water Code to require the Texas 
Water Development Board to assess projects in the State Water 
Plan that were given a high priority for funding, and analyze 
any impediments to projects not implemented. See Tex. Water 
Code Ann. § 16.051(a-1)(3). The bill also requires regional 

water planning groups to exclude water management strategies 
that cease to be feasible. Id. § 16.053(h)(10). A project ceases 
to be feasible “if the proposed sponsor of the water manage-
ment strategy or project has not taken an affirmative vote or 
other action to make expenditures necessary to construct or file 
applications for permits required in connection with the imple-
mentation . . . .” Id. SB 1511 also adds a member of the Texas 
State Soil and Water Conservation Board to the list of ex offi-
cio members of the regional water planning groups, id. 
§ 16.053(c), and authorizes regional water planning groups to 
implement “simplified planning” every other five years if there 
are no significant changes, id. § 16.053(i). 

 House Bill 3618 (HB 3618) relates to the timing of the 
expiration of wastewater discharge permits. See HB 3618, 85th 
Leg., Reg. Sess., 2017 Tex. Sess. Law Serv. ch. 373 (amending 
Tex. Water Code Ann. § 26.0135; repealing Tex. Water Code 
Ann. § 26.0285) (effective Sept. 1, 2017). The bill repeals sec-
tion 26.0285 of the Texas Water Code mandating the TCEQ to 
require all discharge permits within a watershed to have the 
same expiration date. It also amends section 26.0135(d) of the 
Texas Water Code, requiring river authorities to submit sum-
mary water quality assessment reports in accordance with 
TCEQ rules instead of in the appropriate year of the cycle pro-
vided. 
 

UTAH 
(Julie I. Valdes, Reporter) 

 
 
UTAH’S RECOMMENDED STATE WATER STRATEGY SEEKS TO 

“MODERNIZE” UTAH WATER LAW AND POLICY 

Governor’s Advisory Team Asks and Strategizes Around 
Eleven Questions 

In July 2017, Utah Governor Gary R. Herbert received and 
formally issued his recommended water strategy for the state, 
compiled by the Governor’s Water Strategy Advisory Team 
(Advisory Team). See Governor Gary R. Herbert, “Recom-
mended State Water Strategy” (July 2017) (Water Strategy). 
Water attorneys, politicians, and representatives from conserv-
ancy districts, environmental groups, state agencies, and others 
interested in state water issues comprised the 35-member Advi-
sory Team, led by three co-chairs. The Governor asked the 
Advisory Team to “(1) solicit and evaluate potential water 
management strategies; (2) frame various water management 
options and the implications of those options for public feed-
back; and (3) based on broad input, develop a set of recom-
mended strategies and ideas to be considered as part of a 50-
year water plan.” Id. at 11. 

After a collaborative four-year effort involving input from 
thousands of residents, the Advisory Team’s recommendations 
did not purport to “constitute a prescriptive plan,” but rather to 
“provide strategic direction and represent common ground” 
upon which to gather further information and make future deci-
sions. Id. at 2. The Advisory Team organized its 106-page doc-
ument around 11 key questions. Topics ranged from the role of 
conservation and preserving natural systems in the face of in-
creasing water demands to water quality, infrastructure, climate 
change, and the role of policymakers. For each question the 
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Advisory Team identified the issues involved and offered rec-
ommendations. This report focuses on the Advisory Team’s 
ninth question: “What is the framework for Utah water law and 
policy, and how will stakeholders modernize it?” Id. at 85. 

Prior Appropriation Doctrine Will Remain the Bedrock of 
Utah Water Law 

In framing the issues for the ninth question, the Advisory 
Team’s opening issue explains the current framework for Utah 
water law, the prior appropriation system. Id. at 85–86. In this 
context, the Advisory Team opines that “[t]he law needs to be 
modernized . . . through legislative changes, as we no longer 
have time to wait for the courts to mold the law . . . . The world 
is simply moving too fast, and the law must keep pace as best it 
can to meet the needs of a modern and evolving society.” Id. at 
86. Nevertheless, the Advisory Team concludes that prior ap-
propriation “will remain the bedrock principle” for water rights 
because the “strength and security of priorities” has been the 
basis for “too many economic decisions.” Id. Remaining issues 
include over-appropriation, increased demand for water, inade-
quate stakeholder participation, and insufficient resources for 
the Utah Division of Water Rights (i.e., State Engineer’s Of-
fice) to carry out its duties. Id. at 86–87. The Advisory Team 
then makes nine recommendations clustered primarily around 
the State Engineer’s responsibilities in administering water 
rights. 

How Will Utah “Modernize” Water Law and Water 
Policy? 

Based on the identified five issues, the Advisory Team 
recommends nine changes in Utah law. 

Recommendation 9.1. The Advisory Team first recognizes 
and addresses a Utah water statute that uses the term “public 
welfare.” See Utah Code Ann. § 73-3-8(1). The statute lists 
requirements for new appropriations of water as well as change 
applications on existing water rights and requires the State En-
gineer to approve an application if the proposed plan “would 
not prove detrimental to the public welfare.” Id. § 73-3-
8(1)(a)(iii)(B). But the standard for evaluating this “public wel-
fare” criterion is absent from the statute. Recommendation 9.1 
states that “[t]he water code should be updated to provide this 
defined standard.” Water Strategy at 88. 

Recommendation 9.2. The Advisory Team’s second rec-
ommendation notes that Utah water statutes have “recently 
been modernized to provide a more streamlined adjudication 
process.” Id. Two years ago the legislature initiated funding for 
a special master to oversee and speed adjudication court ac-
tions. Last year the Third Judicial District Court appointed a 
special master for the area including Salt Lake City, and the 
legislature streamlined notice procedures. Further, this year, the 
legislature authorized one-time, additional funding for the State 
Engineer’s adjudication efforts. However, the Advisory Team 
also notes that “[a]dditional process improvements can be iden-
tified and defined” and that “[a]ccelerated funding for adjudica-
tions is needed from the Legislature.” Id.; see also id. at 95 
(Recommendation 10.5). 

Recommendation 9.3. Although the State Engineer has 
long calculated depletion rates among various water uses, the 
Advisory Team’s third recommendation asks the legislature to 
“[c]larify and strengthen the State Engineer’s authority in ad-
ministering change applications to avoid depletion enlarge-

ment.” Id. at 88. Recent statutory changes, as the Advisory 
Team notes, have introduced a “quantity impairment” factor in 
the State Engineer’s evaluation of change applications. See 
Utah Code Ann. §§ 73-3-3, -8(6). The Advisory Team suggests 
that “[a]dditional clarifications in the water code can be made 
to provide the State Engineer with more tools to avoid deple-
tion enlargement and to keep hydrologic systems in balance.” 
Water Strategy at 88. 

Recommendation 9.4. The Advisory Team simply recom-
mends allowing the State Engineer to define water duties 
through rulemaking and statutes. Id. The State Engineer is 
working on a rule to define water duties as now required by 
statute. 

Recommendation 9.5. The Advisory Team’s recommenda-
tion to “facilitate temporary transfers of water” is aimed at al-
lowing the State Engineer to quickly “enable water to be used 
for various competing uses on a sequential basis during the 
same year . . . .” Id. The Advisory Team suggests that 
“[i]nterested water groups should be encouraged to make rec-
ommendations for legislative adjustments that would facilitate 
water transfers to meet the needs of the public.” Id. “Laws and 
administrative rules may need adjusting to accommodate split 
season leases or other sharing arrangements. . . . [This] could 
be accomplished by individual voluntary transactions or 
through more institutionalized water banking programs . . . 
under . . . the Division of Water Rights.” Id. Such programs 
would allow speedy administrative transfers “with minimal 
administrative processes and low transaction costs, but with 
sufficient transparency to assure no injury to other water us-
ers.” Id. The legislature modified Utah Code Ann. § 73-3-3 in 
2015 to separate and distinguish permanent and temporary 
change applications, which may be an attempt to move in this 
direction administratively. Although additional legislation re-
garding water banking may follow (see Recommendation 9.6, 
below), none has yet been drafted. 

Recommendation 9.6. In order to facilitate more water 
sharing and “voluntary arrangements” that “supersede the strict 
enforcement of water rights priority schedules” for surface wa-
ter systems as well as the heretofore allowed critical groundwa-
ter management areas, the Advisory Team recommends that 
Utah statutes “[a]llow water right holders to subordinate water 
rights” if such would not “injur[e] interests of the public or 
parties who are not part of the arrangement.” Id. at 88–89. Wa-
ter right subordination is a familiar concept for most practition-
ers. However, the Advisory Team’s mention that subordination 
might “allow a junior appropriator to share the water resource 
with a senior appropriator or even use the water under the jun-
ior water right before the senior water right uses it,” id. at 89 
(emphasis added), coupled with the examination of water bank-
ing, seems to contemplate selective subordination, a new con-
cept in Utah water law. 

While the Advisory Team initially addresses voluntary ar-
rangements among water users and selective water right subor-
dination, it quickly moves to pointing out that the process 
“could be identified and guided by watershed councils,” and 
“could also be facilitated by establishing water banking proce-
dures through legislative action that could allow flexibility in 
the availability of water for various uses in a particular drain-
age system . . . .” Id. The Advisory Team specifies that “[i]f a 
bank were in place, rights to the water could be banked for an-
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other water user in the region to buy or lease. A benefit of a 
water bank includes more transparency in terms of both trans-
actions and costs,” and could serve “agricultural, environmen-
tal, M&I, or other purposes.” Id. The flexibility of a water bank 
in storing unused water and facilitating temporary transfers is 
perhaps better known in other states, but, like selective subor-
dination, would be new to Utah. 

Recommendation 9.7. Article XI, section 6 of the Utah 
Constitution has long prevented municipalities from alienating 
surplus water or water rights they may need for future growth. 
The Advisory Team notes that “[w]hile projected population 
growth underscores the wisdom of this approach, it may be 
reasonable to allow cities greater flexibility to market water 
(but not water rights) when there is a clear surplus.” Id. The 
Advisory Team therefore suggests reviewing the constitutional 
provision. 

Recommendation 9.8. “Utah’s water laws can be modern-
ized within the framework of the appropriation doctrine while 
protecting vested rights. This should be accomplished through 
a process that is open and inclusive so that those individuals 
and entities affected by legislative changes are engaged in the 

decision-making process.” Id. The Advisory Team recognizes 
that “[t]he Utah Executive Water Task Force has been a good 
forum for developing modernization of Utah water law” and it, 
or a similar forum, “should continue to meet regularly and to 
advertise its meetings widely.” Id. This, the Advisory Team 
hopes, will “[p]rovide regular and robust forums for stakehold-
er involvement in modernizing Utah water law and policy.” Id. 

Recommendation 9.9. Lastly, the Advisory Team advises 
that “the critical nature of limited water resources in arid Utah” 
should prompt the executive and legislative branches of state 
government to “seek consensus on accelerated funding levels 
for the Utah Division of Water Rights. These additional funds 
can accelerate river basin adjudications and more expedited 
administrative actions by the State.” Id. Additional funds, at 
least for the adjudication program, were secured last year (see 
Recommendation 9.2, above). 

 Editor’s Note: The reporter is an Assistant Attorney Gen-
eral at the Utah Attorney General’s Office and represents the 
Utah Division of Water Rights (State Engineer’s Office). 

Online Natural Resources Legal Education 

The Foundation will soon offer many of its annual and special institute presentations online, providing 
opportunities for Foundation members and interested non-members to receive premier individual natural 
resource CLE hours in an online video format, including the original papers! Available in December 2017 at 
www.rmmlf.org. 

Special Institute on 
Air Quality Issues Affecting Oil, Gas, and Mining 

Development and Operations 
February 6–7, 2018, Denver, Colorado 

Air quality is the most active and evolving practice area in environmental law at both the federal and state lev-
els. Since President Trump took office, states and environmental groups have intensified their efforts to shape 
the future of air quality and climate change law through the courts. This Special Institute, the fourth in the 
Foundation’s highly acclaimed Air Quality series, will provide essential updates and critical insights for this fast-
changing area of law. A detailed program and online registration are available at www.rmmlf.org. 

Coming Soon!
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Upcoming Programs 

Oil & Gas Joint Operations and the New AAPL Form 610-2015 
Model Form Operating Agreement 

December 5–6, 2017 ● Denver, Colorado 

Air Quality Issues Affecting Oil, Gas, and Mining Development 
and Operations in the West 

February 6–7, 2018 ● Denver, Colorado 

Core Course on International Oil & Gas Law 
March 12–16, 2018 ● Milan, Italy 

Federal Offshore Oil & Gas Leasing and Development 
April 10–12, 2018 ● New Orleans, Louisiana 

Midstream Oil & Gas from the Upstream Perspective 
April 24–25, 2018 ● Houston, Texas 

Drafting and Negotiating the Modern Oil and Gas Lease 
May 2–4, 2018 ● Denver, Colorado 

64th Annual Rocky Mountain Mineral Law Institute 
July 19–21, 2018 ● Victoria, British Columbia 

International Oil & Gas Law, Contracts & Negotiations: 
Part 1 – From Concept to Discovery 

September 24–28, 2018 ● Houston, Texas 

International Oil & Gas Law, Contracts & Negotiations: 
Part 2 – From Discovery to Decommissioning 

October 1–5, 2018 ● Houston, Texas 

Oil and Gas Law Short Course 
October 8–12, 2018 ● Houston, Texas 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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Rocky Mountain Mineral Law Foundation 

9191 Sheridan Blvd., Ste. 203 
Westminster, Colorado 80031 

www.rmmlf.org 
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NEVADA SUPREME COURT EXTENDS 
NOTICE REQUIREMENTS IN 

CURTAILMENT-RELATED 
MANDAMUS PROCEEDING 

(Gregory Morrison, Nevada Reporter)

 On January 9, 2018, the Nevada Supreme Court issued a 
writ of mandamus with the potential to drastically change pro-
cedural requirements in a curtailment-related writ proceeding. 
See Eureka County v. Seventh Judicial Dist. Ct., 407 P.3d 755 
(Nev. 2017). The writ of mandamus issued by the court re-
quired the Seventh Judicial District Court in Eureka County to 
provide every water appropriator in Diamond Valley with no-
tice and an opportunity to participate in an action seeking cur-
tailment of that over-drafted basin. 

Underlying Litigation 

 The underlying action that led to the 2018 writ was initiat-
ed by Sadler Ranch, LLC (Sadler), a vested water rights holder. 
Sadler argued that its vested rights, sourced from springs that 
had historically flowed on its property, were being impacted by 
severe over-pumping by junior groundwater appropriators in 
Diamond Valley. The springs had slowed or stopped flowing 
completely, so Sadler argued that the Nevada State Engineer 
had failed to fulfill a statutory duty by not curtailing pumping 
in the over-pumped basin. The remedy sought was an order 
compelling the State Engineer immediately to begin curtail-
ment proceedings in Diamond Valley, or an order from the 
court itself curtailing pumping. The court entered an alternative 
writ of mandamus ordering the State Engineer to begin cur-
tailment proceedings or to show cause why he should not. Id. at 
757. 

State Engineer’s Motion 

 Subsequent to the court’s order but before the show cause 
hearing, the State Engineer filed a motion contending that Sad-
ler must provide notice to all appropriators in Diamond Valley 
who could be deprived of their right to pump water—a real 
property interest—before any curtailment proceedings could be 
ordered. The State Engineer, joined by several junior ground-
water appropriators, argued that due process requires that ap-
propriators be given notice and the opportunity to participate in 
any proceedings relating to curtailment, even if the actual scope 
of curtailment would not be determined until a later proceed-
ing. Id. 

continued on page 2 

IDAHO ANTICIPATES OBTAINING NPDES 
PRIMACY THIS SUMMER 
(Linda B. Jones, Idaho Reporter)

 This report updates the status of Idaho’s quest for primacy 
over the National Pollutant Discharge Elimination System 
(NPDES) program under section 402 of the Clean Water Act 
(CWA), 33 U.S.C. § 1342. When this issue was last reported, 
see Vol. XLVIII, No. 1 (2015) of this Newsletter, the question 
of whether the State should apply for primacy had been a topic 
of discussion and study for well over 15 years. The 2014 Idaho 
Legislature set the process in motion, and the 2018 Idaho Leg-
islature has taken final action to approve the Idaho Pollutant 
Discharge Elimination System (IPDES) and the memorandum 
of agreement (MOA) that will be signed between the State and 
the U.S. Environmental Protection Agency, Region 10 (EPA). 
Execution of the MOA (expected to occur in May 2018) and 
EPA’s issuance of its official approval letter to IDEQ (expected 
to occur in June 2018) will be the last steps before Idaho offi-
cially takes the reins. 

 Idaho is one of the last states to assume primacy for the 
NPDES program. The NPDES program is a wastewater dis-
charge permitting program added to the CWA in 1972, with the 
goal of eliminating the discharge of pollutants into waters of 
the United States. Under the program, all “point sources” dis-
charging “pollutants” into “waters of the United States” are 
required to obtain permits that limit what can be discharged, 
ensuring that the discharge does not harm water quality or pub-
lic health. See 33 U.S.C. § 1342. While the general parameters 
of the NPDES system sound logical, the details of what is a 
“point source,” a “pollutant,” and a “water of the United 
States” quickly become complex. “Point sources” generally 
include discrete conveyances such as pipes, ditches, channels, 
and tunnels, but also include vessels and other floating craft, 
and concentrated animal feeding operations. The term “pollu-
tant” is defined broadly and includes any type of industrial, 
municipal, and agricultural waste, even heat and turbidity (par-
ticles in water). The scope of the term “waters of the United 
States” has been litigated for as long as the NPDES program 
has been in existence. EPA has administered this program and 
issued NPDES permits in Idaho, with the Idaho Department of 
Environmental Quality (IDEQ) being responsible for certifying 
that all permits meet Idaho’s water quality standards and for 
performing inspections of permitted facilities. Now, after years 
of studying and evaluating the pros and cons, and after a con- 

continued on page 2 

Volume LI, Number 1, 2018



page 2 WATER LAW NEWSLETTER Vol. LI, No. 1, 2018 
 

 

NOTICE REQUIREMENTS 
(continued from page 1) 

 Sadler countered that notice was not required to all appro-
priators at the first stage of the proceeding, wherein the court 
would decide only whether curtailment was warranted. Due 
process rights requiring notice and participation would not at-
tach until the subsequent stage of the proceeding, in which the 
who and how of curtailment would be decided. The district 
court sided with Sadler, holding that no property interest of any 
groundwater user would be implicated until such time that the 
question of who would be curtailed was addressed. Therefore, 
the court denied the State Engineer’s motion. Id. at 757–58. 

Supreme Court Writ Proceedings 

 Eureka County, joined by an organization of Diamond 
Valley groundwater users, petitioned the Nevada Supreme 
Court for a writ of mandate directing the Seventh Judicial Dis-
trict to vacate its order denying the State Engineer’s motion to 
provide notice. The petition was based on the argument that 
once the court ordered the State Engineer to curtail the basin, it 
would already be too late for groundwater appropriators to par-
ticipate in any meaningful manner. Even though the who and 
how of curtailment would not be decided in the first stage, the 
fact that curtailment would be ordered at all would jeopardize 
the groundwater users’ real property rights. Therefore, notice 
and the opportunity to participate were necessary to protect 
groundwater users’ due process rights. Id. at 759. 

 Sadler, joined by a senior groundwater appropriator, coun-
tered by arguing that the first stage of the writ proceedings be-
low would only determine if the State Engineer was derelict in 
his duty to curtail pumping that was impacting Sadler and other 
appropriators’ existing rights. As no individual would be told to 
slow or stop pumping until after the next step of the litigation, 
there could be no denial of due process. Id. 

 The supreme court agreed with Eureka County that junior 
appropriators’ rights would be impacted as soon as the State 
Engineer was ordered to begin curtailment, and issued the re-
quested writ of mandate. It required that notice be provided to 
“all junior water rights holders in Diamond Valley” before the 
show cause hearing could take place. Id. at 761. 

What It Means 

 To the extent that this writ of mandamus can be seen as 
precedential, a senior water appropriator considering a manda-
mus action against the State Engineer has new considerations. 
Rather than a suit against only the State Engineer, every 
groundwater user in an over-appropriated basin will have the 
opportunity to participate. A curtailment-related mandamus can 
require notice to hundreds of groundwater users, substantially 
increasing the time and expense of the action, which could en-
courage senior appropriators to deepen wells and offset pump-
ing costs rather than seek to protect their interests through 
judicial means. That, in turn, can exacerbate an already serious 
over-pumping problem. 

 Editor’s Note: The reporter previously represented an 
intervenor in this matter who supported Sadler’s writ petition 
and opposed Eureka County’s writ petition in the Nevada Su-
preme Court. The intervenor withdrew from the case prior to 

substantive briefing, and before the issuance of the writ of 
mandamus. 

 
 
NPDES PRIMACY 
(continued from page 1) 

certed effort by stakeholders over the past four years, it looks 
like Idaho will finally achieve primacy for the program this 
summer. 
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 IDEQ submitted the NPDES program primacy application 
to EPA in August 2016. The application consisted of five main 
components: (1) a letter from Governor C.L. “Butch” Otter 
requesting approval of the application; (2) a program descrip-
tion describing how the State will issue IPDES permits, ensure 
compliance with permit conditions, conduct enforcement, and 
fund and manage the program; (3) a statement from the Idaho 
Attorney General’s Office certifying that the Idaho’s laws and 
regulations provide sufficient authority to the State to imple-
ment the discharge, pretreatment, and biosolids components of 
the NPDES program; (4) a draft MOA between the State and 
EPA that established, in part, time frames for a phased ap-
proach for the State to assume authority; and (5) copies of ap-
plicable statutes and regulations, including those that govern 
administrative procedures, that the State adopted to ensure the 
necessary authority for implementing the IPDES program. 
IDEQ also submitted their continuing planning process as re-
quired by section 303(e) of the CWA, 33 U.S.C. § 1313(e), for 
program approval. Appendices to the program description in-
cluded other IPDES program documents, including guidance, 
forms, and templates that IDEQ will use to implement the pro-
gram. For more information about the State’s application and 
steps to achieving primacy, and copies of the documents refer-
enced above, see IDEQ, “Idaho Pollutant Discharge Elimina-
tion System: Program Application,” http://deq.idaho.gov/water-
quality/ipdes/program-application/. 

 EPA deemed the application complete on September 30, 
2016, in a letter that also identified initial issues to be ad-
dressed before program approval. IDEQ requested that the stat-
utory review period for the application be extended until June 
30, 2018. EPA and IDEQ used this review period to address 
issues, complete the public process, develop the IPDES pro-
gram, and build capacity for both permitting and enforcement 
functions. See Public Notice of State of Idaho NPDES Program 
Submission for EPA Approval, 82 Fed. Reg. 37,583, 37,585–
86 (Aug. 11, 2017). Thereafter, EPA accepted comments on the 
program, and held public meetings and hearings around the 
state. 

 If EPA approves the IPDES program in June 2018, as an-
ticipated, “IDEQ will administer [the] program, subject to con-
tinuing EPA oversight and enforcement authority, in place of 
the NPDES program now administered by the EPA.” Id. at 
37,583. The State’s application included an implementation 
plan to transfer from EPA to IDEQ the administration of spe-
cific program components in four phases over a four-year peri-
od beginning July 1, 2018, with the final phase to be 
transferred on or after July 1, 2021. Id.  

IDEQ will issue IPDES permits under [its] jurisdic-
tion; conduct compliance and enforcement activities; 
gather and maintain NPDES records and report to the 
EPA; and oversee the regulated activities of all 
IPDES-permitted facilities. The EPA will retain the 
authority to issue NPDES permits for facilities located 
on tribal lands and/or discharging to tribal waters. The 
scope of IDEQ permitting authority includes individu-
al and general permits for discharges to waters of the 

United States from facilities or activities, including 
industrial (e.g., commercial, mining, oil and gas, and 
silviculture discharges; animal feeding operations; and 
aquatic animal production facilities) and municipal 
wastewater treatment facilities (e.g., publicly and pri-
vately owned treatment works); discharges to waters 
of the United States from federal facilities; storm wa-
ter discharges, including municipal storm sewer sys-
tems (combined and separate); construction and 
industrial storm water general permits; and individual 
permits for storm water discharges; sewage sludge 
(biosolids) . . . and the pretreatment program . . . . 
IDEQ’s program will not include permitting of dis-
charges incidental to the normal operation of a non-
military, non-recreational vessel operating in a capaci-
ty as a means of transportation; the EPA will continue 
to issue permits . . . to regulate such discharges from 
non-military, non-recreational vessels greater than 79 
feet in length and all ballast water discharges. 

 IDEQ will assume permitting and compliance au-
thority for the NPDES program in four phases. The 
EPA will retain full permitting and compliance au-
thority over facilities until that authority is transferred 
to IDEQ in accordance with the following schedule: 

 Phase I—Individual Municipal Permits and Pre-
treatment upon gaining program authority (anticipated 
July 1, 2018). 

 Phase II—Individual Industrial Permits, one year 
after program authorization (anticipated July 1, 2019). 

 Phase III—General Permits (Aquaculture, Pesti-
cide, CAFO, Suction Dredge, Remediation), two years 
after program authorization (anticipated July 1, 2020). 

 Phase IV—Federal Facilities, General and Indi-
vidual Stormwater Permits and Biosolids, three years 
after program authorization (anticipated July 1, 2021). 

Id. at 37,586. For a description of vessels proposed to be ex-
cluded from IDEQ’s permitting authority, see Senate Bill 1218, 
64th Leg., 2d Reg. Sess. (Idaho 2018). 

 For Idaho’s statutes providing authority for the IPDES 
program, see the Idaho Environmental Protection and Health 
Act, Idaho Code Ann. §§ 39-101 to -130. IDEQ’s administra-
tive rules regulating the IPDES program can be found at Idaho 
Admin. Code r. 58.01.25. The rules establish fee structures and 
the procedures for submitting permit applications, writing and 
issuing IPDES permits, filing appeals, developing general per-
mits, and other required components of the IPDES program. 
IDEQ negotiated certain elements of the IPDES program with 
stakeholders, including the permit application process, the ap-
peals process, the fee structure, and compliance enforcement. 
With respect to required NPDES program components, federal 
regulations have been incorporated by reference into the state’s 
rules. 

 IDEQ submitted the MOA to, and sought final approval 
from, the Idaho Legislature during the 2018 session, which 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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runs from January through approximately the end of March. 
Senate Bill 1218 was passed by the Senate and the House and 
was signed by Governor Otter on March 1, 2018, effective im-
mediately. The legislation provides for, among other things, 
approval of the MOA and the establishment of a dedicated fund 
for collecting IPDES fees. The IPDES fee schedule was devel-
oped through negotiated rulemaking in 2015, and was approved 
by the 2016 legislature. Fees will not be assessed until one full 
year after IPDES program approval (anticipated July 1, 2018), 
starting on July 1, 2019, for the municipal permittees, July 1, 
2020, for the industrial permittees, and July 1, 2022, for the 
storm water permittees. 

 It is anticipated that the MOA will be signed in May 2018, 
with final approval by EPA in June 2018. If all goes according 
to plan, IDEQ will be in the driver’s seat for the IPDES pro-
gram by July 2018. As of the date of program approval, EPA 
would suspend issuance of NPDES permits in Idaho in accord-
ance with the State’s approved schedule to transfer NPDES 
program authority to IDEQ under the phased implementation 
plan. “Implementing this significant program will bring excit-
ing challenges to [IDEQ]. The full program will require ap-
proximately 29 positions located in [IDEQ’s] state and regional 
offices and an annual budget of $3 million.” IDEQ, “Idaho 
Pollutant Discharge Elimination System Program Develop-
ment,” http://deq.idaho.gov/water-quality/ipdes/. IDEQ and 
EPA also will need to coordinate to address the backlog of Ida-
ho permits currently in EPA’s system. IDEQ expects that, once 
under way, the new state-run program will be a positive devel-
opment both for the environment and regulated entities. While 
permittees should expect that protective, substantive permitting 
requirements will remain, it is anticipated that the regulated 
community will have more access to permit writers and other 
staff with local experience and knowledge and should experi-
ence a more streamlined timeline for issuing permits. 

 

 

FEDERAL WATER QUALITY 
(Dietrich C. Hoefner, Reporter) 

 
 
NINTH CIRCUIT HOLDS THAT SOME DISCHARGES INTO 

GROUNDWATER ARE REGULATED BY THE CLEAN 

WATER ACT 

 In a case decided February 1, 2018, the U.S. Court of Ap-
peals for the Ninth Circuit found that the discharge of 
wastewater through underground injection wells into ground-
water that eventually flowed into the Pacific Ocean was subject 
to regulation under section 402 of the Clean Water Act (CWA), 
33 U.S.C. § 1342, as a discharge of a pollutant into navigable 
waters. Hawai’i Wildlife Fund v. Cnty. of Maui, 881 F.3d 754 
(9th Cir. 2018). This holding has significant implications for 
industries that use underground injection wells, which have 
generally been regulated only under state law and the U.S. En-
vironmental Protection Agency’s (EPA) underground injection 
control program under the Safe Drinking Water Act (SDWA). 

 The case involved four disposal wells associated with a 
municipal wastewater treatment facility in Maui County, Ha-
waii. The wells were permitted as Class V disposal wells under 
the SDWA, but had not been permitted under the CWA’s Na-
tional Pollutant Discharge Elimination System (NPDES) pro-

gram. See County of Maui’s Opening Brief on Appeal at 9, 
Maui Cnty., No. 15-17447 (9th Cir. Mar. 21, 2016), 2016 WL 
1221695. The wells discharge into groundwater underlying the 
wastewater facility, and the parties agree that at least some of 
that groundwater ultimately flows into the Pacific Ocean. Maui 
Cnty., 881 F.3d at 758. 

 The question faced by the Ninth Circuit was whether this 
discharge into groundwater that then flows into the Pacific 
Ocean (which is regulated as a “navigable water” under the 
CWA) constitutes the addition of a pollutant to navigable wa-
ters from a point source, such that an NPDES permit would be 
required. Id. at 760. 

 The district court had found that the discharge was regulat-
ed for three independent reasons. First, it found that the County 
indirectly discharged a pollutant into the ocean through a 
groundwater conduit. Second, it found that the groundwater 
into which the wastewater was injected was itself a “point 
source” regulated under the CWA. And third, it found that the 
groundwater was a “navigable water” under the CWA such that 
discharges into it are prohibited absent a permit. Id. at 759–60. 

 On appeal, the Ninth Circuit found that the discharge was 
regulated based on the theory of “indirect discharge.” See id. at 
762–65. The court explained that because the wells “are ‘dis-
cernible, confined and discrete conveyance[s] . . . from which 
pollutants are . . . discharged,’” they are point sources under the 
statute. Id. at 760 (alteration in original) (quoting 33 U.S.C. 
§ 1362(14)). The court went on to explain that “from these 
point sources the County discharges pollutants in the form of 
treated effluent into groundwater, through which the pollutants 
then enter a navigable water, the Pacific Ocean.” Id. (alteration 
omitted) (internal quotation marks omitted). 

 To reach this conclusion the court distinguished case law 
drawing mixed conclusions on similar issues. For example, in 
Greater Yellowstone Coalition v. Lewis, 628 F.3d 1143, 1153 
(9th Cir. 2010), as amended (Jan. 25, 2011), the Ninth Circuit 
had found precipitation that had flowed through waste rock 
pits at a mine and into groundwater that eventually mixed 
with surface water did not require an NPDES permit. Distin-
guishing that case, the Maui County court explained that the 
discharge at issue in Greater Yellowstone “did not constitute 
point source pollution under the CWA” because it was not con-
fined or contained before entering navigable waters. Maui 
Cnty., 881 F.3d at 762. Therefore, the court said, the discharge 
from the waste rock pits in Greater Yellowstone was dissimilar 
to the injection wells at issue here, which are clearly a point 
source. Id. at 762–63. 

 The court likewise distinguished its earlier decision in 
Trustees for Alaska v. EPA, 749 F.2d 549 (9th Cir. 1984), 
which stated that an NPDES permit is required where a dis-
charge “reaches the water through a confined, discrete convey-
ance.” Maui Cnty., 881 F.3d at 762 (quoting Alaska, 749 F.2d 
at 558). The Maui County court explained that this decision did 
not address indirect discharges, and established only that to be 
regulated “the pollution must come ‘from a discernible convey-
ance’ as opposed to some ‘[un]identifiable point of discharge.’” 
Id. (alteration in original) (quoting Alaska, 749 F.2d at 558). 

 In reaching its decision, the Ninth Circuit also clarified 
how it reads the U.S. Supreme Court’s fractured 4-1-4 decision 
in Rapanos v. United States, 547 U.S. 715 (2006), which dis-
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cusses the scope of federal jurisdiction over “waters of the 
United States.” In general, the Ninth Circuit has stated that it 
will rely on Justice Kennedy’s concurring opinion in Rapanos 
to determine when a wetland is regulated under the CWA. See 
United States v. Robertson, 875 F.3d 1281, 1292 (9th Cir. 
2017). In Maui County, the court further elaborated that while 
it relies on Justice Kennedy’s concurrence for questions regard-
ing wetlands, in cases that do not involve wetlands the court 
will consult the four-person plurality opinion from Rapanos 
written by Justice Scalia. Maui Cnty., 881 F.3d at 764–65. The 
court explained that “[a]s this is not a case about wetlands, and 
we do not decide whether groundwater is a ‘navigable water’ 
under the statute, we do not apply Justice Kennedy’s concur-
rence here, and consider Justice Scalia’s plurality opinion only 
for its persuasive value.” Id. (citation omitted). 

 Ultimately, this decision validates a broad theory of indi-
rect discharge under the CWA. While discharges from point 
sources directly into regulated waters have always been subject 
to NPDES permitting, this case clearly extends the permitting 
requirement to indirect discharges through groundwater. While 
this case involved a discharge that resulted in millions of gal-
lons per day being released into the ocean, the extent to which 
this reasoning will apply to other situations is not clear. As was 
stated by the court, “[w]e leave for another day the task of de-
termining when, if ever, the connection between a point source 
and a navigable water is too tenuous to support liability under 
the CWA.” Id. at 765. 
 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
SUPREME COURT HOLDS GROUNDWATER PUMPING FEES 

CONSTITUTIONAL 

 In City of San Buenaventura v. United Water Conservation 
District, 406 P.3d 733 (Cal. 2017), the California Supreme 
Court ruled on two constitutional issues regarding fees for 
groundwater pumping. The United Conservation Water District 
(District) charged the City of Ventura (Ventura) for groundwa-
ter withdrawals to fund the District’s groundwater conservation 
activities as permitted by Cal. Water Code § 75522. San Bue-
naventura, 406 P.3d at 736. It set Ventura’s rate at three times 
the rate of agricultural users in the same district as required by 
Cal. Water Code § 75594. San Buenaventura, 406 P.3d at 736. 
Ventura sued, arguing that the District charges were unap-
proved taxes under two California constitutional provisions, 
and that the charges did not fall under an exception because 
Ventura’s cost was disproportionate to the benefit it received. 
Id. at 735. 

 The court first found that the fee (the pumping charge) was 
not subject to Cal. Const. art. XIIID’s voter approval require-
ment. Article XIIID does not apply to the District’s pumping 
charge because the charge is not “imposed upon a parcel . . . as 
an incident of property ownership.” San Buenaventura, 406 
P.3d at 737 (quoting Cal. Const. art. XIIID, § 2(e)). A fee is 
property-related only if “it is imposed on a property owner, in 
his or her capacity as a property owner, to pay for the costs of 
providing a service to a parcel of property.” Id. at 742. The 
District uses the revenue from the pumping charges to fund 

groundwater conservation, which benefits all parcels over the 
aquifer, not just Ventura’s parcels. Id. at 743. The District “is 
not providing a service to the City in its capacity as the owner 
of the lands on which its wells are located, but in the City’s 
capacity as an extractor of groundwater from stores that are 
managed for the benefit of the public.” Id. A charge for 
groundwater extraction is therefore not a property-related fee 
under article XIIID. Id. 

 It may, however, be a “tax” requiring a vote within the 
meaning of Cal. Const. art. XIIIC rather than a “fee.” Article 
XIIIC requires voter approval for local government taxes, but 
exempts fees for beneficial government activities when the 
amount is “no more than necessary to cover the reasonable 
costs” of the activity, and the fee is allocated in a “fair or rea-
sonable relationship to the payor’s burdens on, or benefits re-
ceived from, the governmental activity.” San Buenaventura, 
406 P.3d at 744 (quoting Cal. Const. art. XIIIC, § 1). Here, Cal. 
Water Code § 75594 requires that non-agricultural water users 
pay three times the rate agricultural users pay. San Buenaventu-
ra, 406 P.3d at 745. 

 The supreme court remanded to the court of appeal to de-
termine whether this 3:1 fee ratio has a “fair or reasonable rela-
tionship” to Ventura’s benefit from the District’s conservation 
activities. Id. at 747. The concurring opinion would have inval-
idated the 3:1 fee requirement. Id. at 747–48 (Liu, J., concur-
ring). 

  If the fee ratio is not fair and reasonable, then the Water 
Code section requiring the fee ratio is unconstitutional and the 
District will have to change its rate schedule to remain within 
article XIIIC’s beneficial activities exception. 
 
U.S. SUPREME COURT DENIES REVIEW OF TWO CALIFORNIA 

WATER CASES 

 The U.S. Supreme Court recently denied petitions for cer-
tiorari in two water law cases from California. The first was 
People v. Rinehart, 377 P.3d 818 (Cal. 2016), cert. denied, 138 
S. Ct. 635 (2018) (mem.). Brandon Lance Rinehart was con-
victed of using a suction dredge for gold mining in violation of 
a temporary moratorium prohibiting such method. Id. at 820; 
see also Vol. XLIX, No. 3 (2016) of this Newsletter. Rinehart 
argued that the federal General Mining Act of 1872, 30 U.S.C. 
§§ 22–47, preempted California’s moratorium. Rinehart, 377 
P.3d at 822. The California Supreme Court disagreed, holding 
that the Act governed “the delineation of the real property in-
terests of miners vis-à-vis each other and the federal govern-
ment,” and did not preempt state environmental regulations. Id. 
at 824. The U.S. Solicitor General recommended denial of cer-
tiorari. 

 The second case denied certiorari was Agua Caliente Band 
of Cahuilla Indians v. Coachella Valley Water District, 849 
F.3d 1262 (9th Cir. 2017), cert. denied sub nom. Coachella 
Valley Water District v. Agua Caliente Band of Cahuilla Indi-
ans, 138 S. Ct. 468 (2017) (mem.), and Desert Water Agency v. 
Agua Caliente Band of Cahuilla Indians, 138 S. Ct. 469 (2017) 
(mem.). The U.S. Court of Appeals for the Ninth Circuit held 
that the Winters doctrine guarantees the Agua Caliente Band of 
Cahuilla Indians a federally reserved right to the groundwater 
under their reservation. Id. at 1270 (citing Winters v. United 
States, 207 U.S. 564 (1908)); see also Vol. L, No. 2 (2017) of 
this Newsletter. Winters held that federal tribal reservations 
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have an implied right to water “to the extent . . . necessary to 
accomplish the purpose of the reservation.” Agua Caliente, 849 
F.3d at 1268. 

 Desert Water Agency (Desert Water), one of the appellants 
at the Ninth Circuit, petitioned the U.S. Supreme Court for cer-
tiorari on three grounds. First, Desert Water argued that the 
Ninth Circuit applied the wrong standard when determining 
whether the reservation had an implied right. Petition for Writ 
of Certiorari at 10, Desert Water Agency v. Agua Caliente Band 
of Cahuilla Indians, 138 S. Ct. 469 (2017) (No. 17-42), 2017 
WL 2889284 (Desert Water Petition). The Ninth Circuit asked 
whether a reserved right was necessary to fulfill the reserva-
tion’s underlying purpose. Agua Caliente, 849 F.3d at 1269. 
Desert Water argued for the standard from United States v. 
New Mexico, 438 U.S. 696 (1978), which asks whether grant-
ing a reserved right is currently necessary to provide the reser-
vation with the water it needs, or whether existing sources of 
water suffice. Desert Water Petition at 16. Building on this 
argument, Desert Water next argued that the Tribe currently 
receives the water it needs from existing sources and therefore 
does not have a reserved right under New Mexico’s “necessity” 
standard. Id. at 34. Desert Water’s third argument was that the 
reserved rights doctrine conflicts with existing state groundwa-
ter laws because some states treat groundwater as a correlative 
right attached to land ownership, whereas reserved rights up 
until now have dealt with surface water rights, which are usual-
ly distributed according to the temporal priority rule of first 
use. Id. at 24. 

 Coachella Valley Water District (Coachella Valley), the 
other party to the suit, repeated Desert Water’s concerns over a 
conflict between state groundwater law and the Ninth Circuit’s 
decision. Petition for a Writ of Certiorari at 25, Coachella Val-
ley Water Dist. v. Agua Caliente Band of Cahuilla Indians, 138 
S. Ct. 468 (2017) (No. 17-40), 2017 WL 2876294 (Coachella 
Valley Petition). Coachella Valley also emphasized the conflict 
between the Ninth Circuit’s decision and some state supreme 
court decisions. Id. at 19. The Wyoming Supreme Court held 
that federal reserved rights do not apply to groundwater. Id.; 
see In re Gen. Adjudication of All Rights to Use Water in the 
Big Horn River Sys., 753 P.2d 76 (Wyo. 1988), aff’d sub nom. 
Wyoming v. United States, 492 U.S. 406 (1989). The Arizona 
Supreme Court held that they do, but only after considering 
whether water is available from existing sources and whether 
state law already provides adequate protection for the propo-
nent’s interests. Coachella Valley Petition at 19–20; see In re 
Gen. Adjudication of All Rights to Use Water in the Gila River 
Sys. & Source, 989 P.2d 739 (Ariz. 1999); see also Desert Wa-
ter Petition at 32. 
 
COURT OF APPEAL DECISION ALLOWING METROPOLITAN 

WATER DISTRICT TO PASS STATE WATER PROJECT FEES TO 

WHEELING CUSTOMERS DENIED REVIEW 

 The California Supreme Court denied review of San Diego 
County Water Authority v. Metropolitan Water District of 
Southern California, 220 Cal. Rptr. 3d 346 (Ct. App. 2017, 
review denied). The principal issue in the case was whether 
Metropolitan Water District (Metropolitan) could pass State 
Water Project transportation fees to San Diego County Water 
Authority (Water Authority) as part of a water exchange 
agreement. Id. at 352. Water Authority purchased Colorado 

River water from Imperial Irrigation District (Imperial). Id. at 
355. There is no direct connection between Imperial and Water 
Authority, so Water Authority contracted with Metropolitan to 
exchange the purchased water for equivalent deliveries from 
Metropolitan’s system to Water Authority. Id. at 356. Metro-
politan’s rate for this service included Metropolitan’s cost for 
transporting water on State Water Project infrastructure as well 
as a rate for Metropolitan’s water conservation projects. Id. 

 The Court of Appeal for the First District allowed Metro-
politan to pass its State Water Project transportation fees on to 
Water Authority, but struck the charge for conservation pro-
jects (the water stewardship rate) as unreasonable. The Water 
Code allows the owner of a water conveyance system to deter-
mine fair compensation for transporting third-party water. Id. at 
363 (citing Cal. Water Code § 1810). The court held that there 
was substantial evidence that the rate Metropolitan charges for 
transporting water was fair compensation for using Metropoli-
tan’s conveyance system, even though it included Metropoli-
tan’s State Water Project transportation fees. Id. at 367. The 
water stewardship rate was not fair compensation for using 
Metropolitan’s conveyance system. The water stewardship rate 
“may lessen capital expenditures for system expansion in the 
future . . . but that potential savings is not recoverable under the 
terms of the statute that permits recovery for actual conveyance 
costs . . . .” Id. at 368. 

 Several other issues were decided on appeal, including the 
constitutionality of a clause in Metropolitan’s water conserva-
tion project contracts. Metropolitan uses money from its water 
stewardship rate to fund water conservation projects. Id. at 373. 
The project agreements contain a clause allowing Metropolitan 
to cancel water conservation projects with its member agencies 
if the agency files a lawsuit disputing Metropolitan’s rates. Id. 
The court held that this clause is unconstitutional because it 
prohibits the contract party from exercising its constitutional 
right to petition the government (through the courts) for redress 
of grievances. Id. at 375. The California Constitution gives 
public agencies a right to petition the government. Id. at 378. 
Water Authority had standing to raise the issue because it was 
not challenging the State over the constitutionality of one of 
Water Authority’s own duties; it was challenging a fellow 
agency over a constitutional right. Id. 

 

 

GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

 
 
INDIANA SUPREME COURT DETERMINES STATE HOLDS 

TITLE TO LAKE MICHIGAN SHORES IN TRUST FOR THE 

PUBLIC 

 In Gunderson v. State, 90 N.E.3d 1171 (Ind. 2018), vacat-
ing 67 N.E.3d 1050 (Ind. Ct. App. 2016), the Indiana Supreme 
Court held that the State of Indiana acquired exclusive title to 
its territorial bed of Lake Michigan, up to the natural ordinary 
high water mark, including the temporarily exposed shores, at 
statehood. Further, the State retains exclusive title up to the 
natural ordinary high water mark of Lake Michigan, and walk-
ing along the Lake Michigan shore is protected through the 
exercise of traditional public trust rights. 
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 Don H. and Bobbie J. Gunderson, as trustees of the Don H. 
Gunderson Living Trust, are owners of property abutting Lake 
Michigan. The Gundersons argued that Lake Michigan’s Indi-
ana beachfront extends to the water’s edge and that landowners 
have the right to limit use of the beaches abutting their private 
property. Id. at 1174. The State and the intervenors countered 
that the State owns the land between the ordinary high water 
mark and the water’s edge and maintained that the beach is 
included within the public trust. Id. The LaPorte County Supe-
rior Court had entered a judgment declaring that the Gunder-
sons and the State had overlapping property rights relating to 
land below the ordinary high water mark. Id. The superior court 
further held that the Gundersons could not impair the right of 
the public to use the beach for certain public trust protected 
purposes. Id. The Indiana Court of Appeals affirmed in part and 
reversed in part. Id. at 1175. The parties to the litigation peti-
tioned the Indiana Supreme Court for transfer, which vacated 
the opinion of the court of appeals. Id. 

 The Indiana Supreme Court ruled unanimously to affirm in 
part and reverse in part the superior court’s grant of summary 
judgment for the State and the intervenors, with one justice 
recusing himself. This decision leaves to the legislature any 
potential expansion of public access beyond the right to walk 
along the Lake Michigan shore below the ordinary high water 
mark. 
 

 

MINNESOTA 
(Gregory A. Fontaine and Aleava R. Sayre, Reporters) 

 
 
REGULATORY DEVELOPMENTS IN MINNESOTA  

 January 2018 saw two major regulatory developments in-
volving Minnesota’s water laws. The Minnesota Department of 
Natural Resources (MDNR) and Minnesota Pollution Control 
Agency (MPCA) issued draft permits to PolyMet Mining, Inc. 
(PolyMet) for the state’s first copper-nickel mine. Also, the 
administrative law judge (ALJ) reviewing MPCA’s proposed 
revisions to the state’s sulfate water quality standard for wild 
rice protection released her report disapproving of the proposed 
new rules. The proposed revisions were the result of nearly 
seven years of study by the agency and involve a number of 
Clean Water Act issues of both state and national significance. 
The reporters will address the PolyMet permits when MDNR 
and MPCA take final action on them. The status of the wild 
rice rulemaking is discussed below. 

Minnesota Wild Rice Rule Developments 

 Minnesota has current water quality regulations to protect 
wild rice, which is a resource particularly important to Minne-
sota’s Ojibwe (Chippewa) bands and their members. The Min-
nesota wild rice water quality regulations were adopted in 1973 
and are not present in any other state or federal water programs. 
The regulations include a narrative standard applicable to se-
lected waters containing wild rice, and a numeric standard es-
tablishing a sulfate limit of 10 mg/L for waters “used for 
production of wild rice during periods when the rice may be 
susceptible to damage by high sulfate levels.” Minn. R. 
7050.0224, subp. 2. 

 These wild rice rules have been the subject of considerable 
attention and controversy in recent years. Among other things, 
many regulated parties, including governmental bodies operat-
ing wastewater treatment plants and industry members, have 
raised concerns over the need for and cost of the sulfate stand-
ard, and have sought revisions to the existing rules. Others, in 
particular tribal entities and environmental advocacy groups, 
have strongly opposed any changes to the existing 10 mg/L 
numeric standard. Information regarding Minnesota’s wild 
rice rulemaking proceedings can be found at MPCA, “Protect-
ing Wild Rice Waters,” https://www.pca.state.mn.us/water/
protecting-wild-rice-waters. 

 In 2011, the Minnesota Legislature directed MPCA to 
study the wild rice regulations and to revise them as necessary. 
The 2011 statute, and later amendments in 2015 and 2017 (col-
lectively, Wild Rice Laws), directed MPCA to establish criteria 
for more clearly identifying wild rice waters and to reevaluate 
any sulfate-related water quality standards in those waters. The 
Wild Rice Laws also prohibit MPCA from requiring parties to 
expend funds for sulfate treatment technologies or mitigation to 
comply with MPCA’s existing wild rice standard, and establish 
a deadline of January 1, 2019, for the agency to complete its 
new wild rice rulemaking. For excerpts of the laws, see 
https://www.pca.state.mn.us/sites/default/files/wq-rule4-15j.
pdf. 

 MPCA spent nearly seven years studying the relevant is-
sues, and in mid-2017 proposed new regulations that, among 
other things, would repeal the existing 10 mg/L numeric stand-
ard and replace it with an equation for calculating the applica-
ble sulfate standard on a site-specific basis. See Proposed 
Permanent Rules Relating to Wild Rice Sulfate Standard and 
Wild Rice Waters; Notice of Hearing, 42 Minn. Reg. 171 (Aug. 
21, 2017) (proposing changes to Minn. R. chs. 7050, 7053). 
Calculations under the equation would be based on the levels of 
iron and carbon in sediment samples that would be required to 
be taken from each water body identified by MPCA as a “wild 
rice water.” Id. MPCA’s proposal listed approximately 1,300 
water bodies where naturally occurring wild rice beds have 
been found as “wild rice waters,” and included provisions for 
adding waters to the list, but not for delisting. 

 After conducting six public hearings and taking public 
comments over a three-month period, the presiding ALJ from 
the Minnesota Office of Administrative Hearings (OAH) on 
January 9, 2018, issued a report disapproving of MPCA’s pro-
posed new wild rice regulations. See Report of the ALJ, In re 
Proposed Rules of the MPCA Amending the Sulfate Water 
Quality Standard Applicable to Wild Rice and Identification of 
Wild Rice Rivers, No. OAH 80-9003-34519 (Minn. OAH Jan. 
9, 2018). Among other things, the ALJ concluded that the pro-
posed changes were not consistent with the requirements of the 
Clean Water Act and failed to adequately take into account 
concerns raised by tribal entities. Id. at 37–39. She also deter-
mined that the equation-based sulfate standard at the center of 
MPCA’s approach lacked “the values necessary to insert into 
the proposed equation to calculate individualized standards for 
each wild rice water body,” and therefore, was unconstitution-
ally vague and not rationally related to the agency’s stated ob-
jective of protecting wild rice. Id. at 58. The ALJ found the 
proposed list of wild rice waters was “defective because it fails 
to include all waters previously identified by the MDNR and 
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federally recognized Indian tribes as waters where wild rice 
was an existing use since November 28, 1975.” Id. at 68. The 
ALJ also found other errors in the proposed rules. 

 The Chief ALJ of the OAH concurred in the report disap-
proving of MPCA’s proposed regulations. See Report of the 
Chief ALJ, In re Proposed Rules of the MPCA Amending the 
Sulfate Water Quality Standard Applicable to Wild Rice and 
Identification of Wild Rice Rivers, No. OAH 80-9003-34519 
(Minn. OAH Jan. 11, 2018). Under Minn. Stat. § 14.15, subd. 
4, if MPCA elects not to follow the Chief ALJ’s decision, it 
must “submit the proposed rule to the Legislative Coordinating 
Commission and to the house of representatives and senate 
policy committees with primary jurisdiction over state govern-
mental operations for advice and comment.” The proposed rule 
cannot be adopted by the agency until this process is complet-
ed. Id. 

 MPCA apparently intends to follow the section 14.15 pro-
cedure to meet the mandates of the Wild Rice Laws. It recently 
announced in a public statement that 

[i]n light of the ALJ report, MPCA now intends to 
proceed with the rule revision process, as prescribed 
by Minnesota state law. We will first submit a com-
prehensive written response to the ALJ report. The 
Chief ALJ will then review our response and deter-
mine if the modified proposal is acceptable. We be-
lieve this exchange can lead all parties to a workable 
solution, and we remain strongly committed to achiev-
ing that ideal outcome. 

MPCA, “MPCA to Respond to Court Ruling Rejecting Pro-
posed Standard to Protect Wild Rice,” Waterfront Bulletin (Jan. 
2018), https://content.govdelivery.com/accounts/MNPCA/
bulletins/1d61b17?mnpca_28=. 

 Editor’s Note: The reporters represent companies, and are 
involved in various proceedings and projects discussed here. 
 

NEBRASKA 
(Anthony Schutz, Reporter) 

 
 
NEBRASKA SUPREME COURT ADDRESSES YET ANOTHER 

REPUBLICAN RIVER COMPACT CASE 

 The Nebraska Supreme Court decided one case in the re-
porting period, dealing with the ongoing saga of constitutional 
restraints governing water allocation in the Republican River 
Basin. It is confusing, at best. In Cappel v. Department of Nat-
ural Resources, 905 N.W.2d 38 (Neb. 2017), the court con-
cluded that surface water users could make out no 
constitutional claims against the State for its administration of 
appropriations in 2013 to 2015. 

 The plaintiffs brought three different claims. The first 
arose under 42 U.S.C. § 1983 and asserted a “deprivation of 
their property rights and violations of their due process rights.” 
Cappel, 905 N.W.2d at 44. For this claim, the court concluded 
that the State had neither waived, nor had Congress exercised 
its authority to override, the State’s sovereign immunity. To the 
court, this was a jurisdictional flaw and the claim was barred. 
Id. at 45–46. While the court noted that section 1983 “did not 

abrogate the State’s 11th Amendment immunity,” id. at 45, it 
would have done better to rest its conclusion on the principle 
that the State is not a “person” for purposes of section 1983. 
The Eleventh Amendment, after all, has little to do with suits 
against a state in state court. See Alden v. Maine, 527 U.S. 706 
(1999). It has, however, been used to inform the U.S. Supreme 
Court’s interpretation of section 1983, which excludes states as 
“persons.” See Will v. Mich. Dep’t of State Police, 491 U.S. 58 
(1989). 

 Sua sponte, the court similarly concluded that sovereign 
immunity barred the plaintiffs’ claims seeking damages for due 
process violations under the Fifth and Fourteenth Amendments 
of the U.S. Constitution and article I, section 3 of the Nebraska 
Constitution. Id. at 49–50. While Nebraska’s constitution ap-
pears to waive sovereign immunity, see Neb. Const. art. V, 
§ 22 (“The state may sue and be sued, and the Legislature shall 
provide by law in what manner and in what courts suits shall be 
brought.”), the court has long held that a more specific legisla-
tive waiver is necessary, see Robert D. Miewald, Peter J. Lon-
go & Anthony B. Schutz, The Nebraska State Constitution: A 
Reference Guide 242 (2d ed. 2009). Until recently, however, it 
had not viewed the absence of such a waiver as jurisdictional. 
See Davis v. State, 902 N.W.2d 165, 186 (Neb. 2017) (conclud-
ing that the court could address the scope of the State Tort 
Claims Act’s waiver provisions for the first time on appeal, sua 
sponte). 

 The court also rejected the plaintiffs’ attempt to pursue 
federal constitutional claims for damages independent of sec-
tion 1983, reasoning that “several federal circuit courts have 
held that where Congress has provided 42 U.S.C. § 1983 for 
plaintiffs to obtain relief for the violation of constitutional 
rights, such is the exclusive remedy, and the plaintiff can no 
longer bring a direct cause of action under the U.S. Constitu-
tion.” Cappel, 905 N.W.2d at 49. While the cases cited by the 
court do say this, they were federal cases involving claims 
against political subdivisions that were susceptible to suit as 
“persons” under the language of section 1983. See Monell v. 
Dep’t of Social Servs. of City of N.Y., 436 U.S. 658 (1978). In 
those cases, section 1983 does provide a vehicle for asserting 
constitutional claims. The State of Nebraska and the Nebraska 
Department of Natural Resources (DNR) are, of course, not 
“persons” for purposes of section 1983. See Will, 491 U.S. at 
71 (“neither a State nor its officials acting in their official ca-
pacities are ‘persons’ under [section] 1983”). Perhaps sover-
eign immunity still bars a suit, but the existence of section 1983 
has nothing to do with it. 

 The plaintiffs also sought restitution for “occupation and 
water taxes levied against their property.” Cappel, 905 N.W.2d 
at 50. These taxes were levied by the natural resources district 
and the irrigation district serving the plaintiffs. This suit, how-
ever, was against the DNR, which levies no taxes. This proba-
bly should have been sufficient to dispose of the matter, 
especially given the restitutionary basis for the claim. The 
court, however, kept with the larger sua sponte sovereign-
immunity theme that it had developed in the opinion, and con-
cluded that the suit was barred, presumably by article V, sec-
tion 22 of the Nebraska Constitution. Id. The court noted that 
the statutes governing tax refunds from natural resources dis-
tricts and irrigation districts constitute limited waivers of sov-
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ereign immunity that were available and not used by the plain-
tiffs. Id. 

 The final claim that the court dealt with was the recurring 
inverse-condemnation effort made by surface water users in the 
Republican River Basin. Hill v. State, 894 N.W.2d 208 (Neb. 
2017), which was reported in Vol. L, No. 2 (2017) of this 
Newsletter, should have disposed of the matter easily. The 
foundation for that opinion was the notion that the Republican 
River Compact’s (Compact) limitations were built into the 
property right that we call an appropriation. After all, the State 
cannot give someone a property right to use something that the 
State has no right to use under an interstate compact. Stated 
otherwise, administering water rights to comply with the Com-
pact is an interference with the property right that “inheres in 
the title itself.” Hill, 894 N.W.2d at 215. But Hill was messy 
and unclear in its analysis, inexplicably choosing to go down 
the path of evaluating a physical-takings claim and a total-
economic-takings claim without mentioning Penn Central 
Transportation Co. v. City of New York, 438 U.S. 104 (1978), 
as was explained in the earlier report. 

 The court in Cappel followed Hill. It should have followed 
it with regard to the scope-of-the-property-right rationale and 
stopped. Instead, it proceeded further. Thankfully, it did not 
take the same confusing route as Hill. Unfortunately, it took an 
even more baffling one. The court concluded that “[b]ecause 
these actions were taken for the purpose of ensuring Nebras-
ka’s compliance with the Compact, under Hill, the water rights 
at issue were not a compensable property interest . . . .” Cappel, 
905 N.W.2d at 47. And, later, it concluded that the plaintiffs 
“have not shown that a compensable private property right, as 
contemplated in Hill, was taken or damaged by the order of the 
DNR . . . .” Id. at 48–49. In the interim, the court stated that 
“[t]he right to appropriate surface water is not an ownership of 
property. Instead, the water is viewed as a public want and the 
appropriation is a right to use the water.” Id. at 48 (footnote 
omitted). To make matters even more odd, the court also ob-
served that the plaintiffs “could still irrigate, albeit not from the 
river, and were still irrigating by use of ground water when 
they filed suit.” Id. And elsewhere in the opinion, the court 
notes that the plaintiffs’ claim was related to a decrease in pro-
duction on the land and, in distinguishing Penn Central, stated 
that the regulations in this case “did not directly affect private 
property, but, rather, the use of a public resource.” Id. 

 It is difficult to make sense of the court’s analysis. The 
court suggests that an appropriation is not a protected property 
interest and makes reference to the public status of water re-
sources. Perhaps the court’s no-property reference was a sug-
gestion that a usufructuary right in a public resource carries 
with it many inherent limitations, whose imposition through 
administration does not trigger takings claims. But the court 
made no effort to explain its analysis. And the court’s reference 
to crop production and residual ability to use groundwater may 
have been an effort at applying the Penn Central factors geared 
at assessing the economic impact of regulation or the nature of 
the harm the regulation has caused. But, again, the court pro-
vides us with no explanation of its logic. 

 This case was the last of the recent spate of litigation con-
cerning property rights in water in the Republican River Basin. 
It appears, at least, that the Compact has an important impact 

on takings claims. The status of water rights in the takings 
analysis, however, remains murky in Nebraska. 
 

NEW MEXICO 
(Maria O’Brien, Reporter) 

 
 
CHALLENGE BROUGHT AGAINST STATE LAND 

COMMISSIONER’S ATTEMPTS TO LIMIT USE OF WATER FOR 

OIL AND GAS DEVELOPMENT UNDER THE “OGALLALA 

POLICY” 

 The New Mexico State Land Office (SLO) is a constitu-
tionally created agency charged with managing the school trust 
lands granted to New Mexico from the federal government at 
the time New Mexico joined the Union. See N.M. Const. art. 
XIII, §§ 1–3; N.M. Stat. Ann. §§ 19-1-1 to -24. As part of that 
grant, the SLO, through the Commissioner of Public Lands 
(Commissioner), owns and manages the surface of those lands 
(Sections 2, 16, 32, and 36 in each 36-section township), as 
well as the development of the reserved oil, gas, and mineral 
interests associated with those lands. State trust lands are man-
aged for the beneficiaries of the trust: public schools, universi-
ties, and hospitals. Water is not considered a mineral in New 
Mexico. Nor does groundwater belong to the surface owners. 
And the New Mexico appellate courts have affirmatively re-
jected the Commissioner’s efforts to claim some kind of re-
served water right under federal law. See State ex rel. State 
Eng’r v. Comm’r of Pub. Lands, 2009-NMCA-004, 200 
P.3d 86. 

 As part of its administration of the surface estates to which 
it holds title, the SLO has historically granted “water ease-
ments” for purposes of allowing development of the underlying 
groundwater for a multitude of purposes, including oil and gas 
development. The development of the water associated with 
SLO water easements has historically been under the exclusive 
purview of the New Mexico Office of the State Engineer 
(OSE), which is given exclusive authority to regulate water 
under New Mexico law. Given the checkerboard pattern of land 
ownership in many areas where oil and gas is prevalent, and the 
abundance of state trust lands in New Mexico, reliance on ac-
cess to state trust lands for the purpose of developing ground-
water has served as a critical part of the water supply for the 
development of oil and gas, especially in the Permian Basin. 

 Access to the surface of state trust lands for purposes of 
the continued use of existing water easements, as well as de-
velopment of new water supplies for oil and gas purposes, has 
been called into question by the current Commissioner. In June 
2016 Commissioner Aubrey Dunn withdrew his support for 
pending water right applications filed by GUS H2O, LLC 
(GUS H2O) with the OSE and in May 2017 Commissioner 
Dunn issued letters to water easement holders stating that exist-
ing water easements (typically issued for five years with re-
newal rights) would no longer be renewed, and new water 
easements would not be issued, for extraction of water from the 
Ogallala Aquifer where the water was provided to, or proposed 
to be provided to, oil and gas production and related activities. 
The Ogallala is the primary aquifer underlying the Permian 
Basin. The policy stated in those letters is referred to here as 
the “Ogallala Policy.” See, e.g., Letter from Aubrey Dunn, 
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N.M. Comm’r of Public Lands, to Loco Hills Water Solutions, 
LLC (May 23, 2017). The letters stated: 

 The rapid rate of depletion of the Ogallala aquifer 
and lack of alternative sources of fresh water in the 
region threaten to diminish the value of state trust 
lands and negatively impact state trust beneficiaries. 
Therefore, please be advised that effective July 1, 
2017, the [SLO] will not be issuing any new or re-
newal water easements that involve the use of fresh 
water from the Ogallala aquifer for oil and gas pro-
duction and related activities. 

Id. Commissioner Dunn’s withdrawal of support for GUS 
H2O’s water right applications and the Ogallala Policy and 
actions taken under that policy have been challenged in two 
different actions pending in state court. See GUS H2O, LLC v. 
Dunn, No. D-101-CV-2016-01381 (N.M. 1st Judicial Dist. Ct., 
Cnty. of Santa Fe filed June 8, 2016); Loco Hills Water Solu-
tions, LLC v. Dunn, D-506-CV-2017-01452 (N.M. 5th Judicial 
Dist. Ct., Lea Cnty. filed Oct. 12, 2017). 

 GUS H2O, a holder of several SLO water easements, had 
filed several applications with the OSE regarding water rights it 
had developed on state trust lands, naming the SLO as a co-
applicant pursuant to the terms of its water easements. After the 
applications were filed and pending, the SLO moved to with-
draw the applications, claiming unilateral control over the 
rights by virtue of the fact that they had been developed from 
groundwater underlying trust lands. GUS H2O filed suit in 
state court against the Commissioner, seeking to prevent him 
from withdrawing the OSE applications. The state court tempo-
rarily enjoined the Commissioner from withdrawing the OSE 
applications, ruling among other things that the water ease-
ments “do not provide the [Commissioner] with the authority to 
unilaterally withdraw the subject water rights applications,” 
“do not grant the [Commissioner] the complete ownership of 
the water rights,” and “do not support the [Commissioner’s] 
claims of unrestrained authority over the water rights applica-
tions.” Order Denying Defendant’s Motion to Dismiss, GUS 
H2O, LLC v. Dunn, No. D-101-CV-2016-01381 (N.M. 1st Ju-
dicial Dist. Ct., Cnty. of Santa Fe Sept. 9, 2016). GUS H2O has 
recently filed a motion for summary judgment, seeking to per-
manently enjoin the Commissioner from taking any action with 
regard to the pending OSE applications inconsistent with direc-
tion from GUS H2O. This motion is fully briefed and is pend-
ing. 

 In the Loco Hills lawsuit, the plaintiffs own and sell water 
rights from wells pursuant to permits issued by the OSE. The 
plaintiffs also hold water easements from the SLO with regard 
to access to and location of wells from which they divert their 
water right. The Loco Hills lawsuit is a direct challenge to the 
Ogallala Policy. The plaintiffs contend they have spent millions 
of dollars drilling wells and laying pipelines to convey 
groundwater from the wells located on state lands across state 
lands for sale to the oil and gas industry. In their complaint, the 
plaintiffs argue that the Commissioner has only such authority 
as has been conferred upon him by the New Mexico Constitu-
tion and state statutes, and that the Commissioner has no au-
thority over the measurement, appropriation, and distribution of 
water, even on state trust land. The plaintiffs contend that au-
thority over development and use of water lies exclusively with 
the OSE. The complaint also alleges that a charge for royalty 

on water produced from state trust lands as required by the wa-
ter easements is an impermissible royalty for a water resource, 
which the SLO does not own. Finally, the complaint alleges 
that the SLO’s policy not to renew easements where water from 
the Ogallala Aquifer is used for oil and gas production purpos-
es is an unconstitutional attempt by the agency to regulate and 
control the appropriation and distribution of water. Among 
other relief, the complaint requests that the court declare that 
the SLO cannot charge a royalty for water it does not own and 
cannot sell, and that the Ogallala Policy exceeds the SLO’s 
authority and is an unlawful taking. 

 In response, the SLO has filed motions to dismiss the 
complaint (which are pending), arguing for dismissal based on 
various procedural grounds including the statute of limitations 
and failure to exhaust administrative remedies. Substantively, 
the SLO claims the agency has broad authority over the con-
trol, care, and disposition of state trust lands, which includes 
the authority to issue water easements conditioned on the 
Commissioner’s ownership and control of associated water 
rights and to issue the Ogallala Policy. The Commissioner con-
tends that the terms and conditions of the water easements and 
the Ogallala Policy are lawful exercises of the Commissioner’s 
authority and do not usurp or interfere with the OSE’s authority 
to supervise the measurement, appropriation, and distribution 
of the waters of the state. The agency also filed a counterclaim 
for trespass damages, seeking ejectment of the plaintiffs from 
state trust lands, damages, and attorney’s fees and costs. 

 Water demand for oil and gas development in the Permian 
Basin is currently at an all-time high. Consistent development 
of regulation and jurisdiction over water and certainty with 
regard to both are critical to sound water management and oil 
and gas development. The outcome of the pending litigation 
with regard to the Commissioner’s authority and the Ogallala 
Policy will be important to both water management and oil and 
gas development. 
 
STATE ADJUDICATION COURT LIMITS WATER RIGHTS 

CLAIMS FOR LONG-STANDING COPPER PROJECT 

 On December 28, 2017, New Mexico’s Third Judicial Dis-
trict Court issued findings of fact and conclusions of law in an 
expedited inter se proceeding in the Lower Rio Grande general 
stream adjudication. (The Lower Rio Grande adjudication in-
cludes adjudication of rights on the main stem of the Rio 
Grande as well as outlying areas and tributaries.) See Findings 
of Fact and Conclusions of Law, State ex rel. Office of the State 
Eng’r v. Elephant Butte Irrigation Dist., No. CV-96-888 (N.M. 
Third Judicial Dist. Ct., Doña Ana Cnty. Dec. 28, 2017). The 
proceeding involved the water claims of New Mexico Copper 
Corporation (New Mexico Copper) associated with the Copper 
Flat Mine in Sierra County, New Mexico (Copper Flat). The 
water rights are co-owned by New Mexico Copper and two 
individuals—William Frost and Harris Gray. (For a history of 
the factual and legal basis culminating in the co-ownership, see 
Hydro Resources Corp. v. Gray, 2007-NMSC-061, 173 P.3d 
749.) For documents related to the Lower Rio Grande adjudica-
tion, see https://lrgadjudication.nmcourts.gov/lro-28-008-9009-
9010-rights-of-nm-copper-gray-and-frost.aspx. 

 Copper Flat is a significant mineral deposit containing 
copper, silver, gold, and molybdenum. Efforts to develop a 
copper mine at the site have been ongoing for many decades, 
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along with efforts to develop a water supply to support mining 
operations. The expedited inter se proceeding focused on the 
nature and extent of Copper Flat’s claims involving determina-
tions regarding what constitutes diligent development of a wa-
ter right claim, and issues of abandonment and forfeiture. Such 
determinations are necessarily fact intensive. 

 Mining and exploration at Copper Flat began in the 1930s, 
including development of a mineshaft and drilling of various 
water wells associated with placer and open pit mining. Com-
mencing in the 1960s and thereafter, various interests have 
sought to develop the mine with varying degrees of intensity 
and success. In 1967, Inspiration Development (Inspiration), an 
Arizona based mining company, acquired Copper Flat and 
conducted a feasibility study and developed a plan for an open 
pit mine. In connection with feasibility efforts, Inspiration 
drilled two water supply wells in 1973. Inspiration subsequent-
ly leased Copper Flat to Quintana Minerals Corporation (Quin-
tana) in 1974; Quintana proceeded with development of the 
mine. From 1973 to 1976 Quintana undertook various investi-
gations relating to mine development, expanding the project to 
12,000 acres of private, state, and federal lands, and conducting 
site testing and preconstruction activities. In connection with its 
activities, Quintana drilled six wells for exploration and moni-
toring and three water production wells. Quintana suspended 
work at Copper Flat in 1976 due to the low price of copper, 
resuming work in 1979 with the intent to develop and mill 
about 15,000 tons of ore per day. However, Quintana was una-
ble to move into production due to the low price of copper, the 
inability to negotiate a smelter contract, and the inability to 
obtain all the necessary mining permits. See Findings of Fact 
and Conclusions of Law at 11–12. 

 In 1979 Quintana formed a partnership with Phibro, Inc. to 
develop Copper Flat and pursued mining at Copper Flat under 
the name Copper Flat Partnership (CFP) pursuant to a lease 
from Inspiration. In 1980 CFP obtained $75 million of financ-
ing from the Canadian Imperial Bank of Commerce (CIBC). 
The loan included a deed of trust that provided a security inter-
est in the mine and all mining interests. That same year CFP 
continued to develop the water supply necessary to support 
mining operations, drilling a fourth water production well at 
Copper Flat; installing a water pipeline, six 30,000-gallon wa-
ter storage tanks, a 20-inch freshwater delivery pipe; and con-
necting the production wells to the 20-inch delivery pipe and 
permanent electrical power. Id. at 13–17. 

 In 1982 CFP began producing copper concentrate, and 
during that year placed 861.84 acre-feet of water to beneficial 
use for mining, milling, reclamation, dust control, wash water, 
and employee sanitary and consumptive use. But in July 1982 
mining at Copper Flat ceased. Id. at 17–18. That same year the 
New Mexico Office of the State Engineer (OSE) declared the 
Lower Rio Grande Basin (on “declaring a basin” and subse-
quent perfection of inchoate water rights, see discussion be-
low), bringing the groundwater associated with the mine under 
full state regulatory jurisdiction. In 1984 CFP filed declarations 
with the OSE for the claimed water rights at Copper Flat, de-
claring 854.33 acre-feet were used for mining in 1982 and a 
declaring a right to develop and use up to 6,462 acre-feet per 
year, the amount necessary to develop and support the mine 
and mill. Id. at 20–21. 

 Efforts at new investment were not successful at that point, 
and CFP defaulted on its CIBC loan in March 1984. Commenc-
ing in 1985, CIBC and CFP explored reclamation of the mine 
and the potential sell-off of assets, including sale of the water 
rights to other mining operations and/or to municipalities. In 
1986 efforts were made to sell the water rights, including an 
application by CFP for a permit to change location and place 
and purpose with the OSE, proposing to transfer 6,468 acre-
feet per year from the mine to private or public utilities. Id. at 
22–25. The application was protested by a number of parties, 
some of whom argued that the transfer of an inchoate right 
would be contrary to New Mexico law. Id. at 33. The applica-
tion was not pursued. That same year, in connection with its 
federal leases, CFP informed the Bureau of Land Management 
(BLM) that the mine had been “mothballed” and cancelled the 
lease interest in Copper Flat. Id. at 27–28. This caused the mine 
project to revert back to Inspiration, with the exception of some 
lands held individually by Quintana, along with four produc-
tion wells and six monitoring wells located on the Quintana 
land. Id. at 29. At the same time, CIBC sold all removable 
physical assets of Copper Flat to a third-party mining interest. 
CIBC retained all “land holdings, permits, rights-of-way, roads, 
and water rights” related to the mine and rights to develop the 
mine. Id. at 26. 

 The years 1987 to 2008 involved litigation regarding the 
ownership of the water rights in the aftermath of the CIBC 
foreclosure and sale of assets, as well as several transactions 
regarding the sale of the mining interests and property at Cop-
per Flat. In March 1987, William Frost and Harris Gray ob-
tained a quitclaim deed for the entirety of the Copper Flat water 
rights claim—6,462 acre-feet per year associated with four 
production and six monitoring wells. Id. at 33–36. In 1988 
Frost and Gray filed an application to transfer the water rights 
to nearby Ladder Ranch for recreational and irrigation uses, 
noting that wells at Copper Flat would be plugged following 
the transfer. Id. at 36–37. Hydro Resources Corporation (Hydro 
Resources), a mining interest that had acquired an option from 
Inspiration for the mining rights at Copper Flat, objected to the 
proposed transfer. In 1989 Inspiration conveyed to Hydro Re-
sources all mining claims and appurtenances to Copper Flat. 
Water rights were not included. Hydro Resources subsequently 
entered into an agreement with Copper Flat Mining Company 
(CFMC) to sell Copper Flat to CFCM. In January 1990 CFMC 
filed a change of ownership form for the Copper Flat water 
rights with the OSE to indicate change of ownership of the wa-
ter rights from CFP to CFMC, arguing that the water rights had 
previously reverted to Inspiration and could not have been con-
veyed to Frost and Gray. Id. at 37–39. 

 In April 1990 Gold Express Corporation (GEC) purchased 
all rights to mining claims from CFMC and acquired title to 
Copper Flat. After the purchase GEC settled the dispute over 
water rights with Frost and Gray, which allowed use of the 
water rights for Copper Flat mining purposes. Id. at 39–40. 

 In 1994, Alta Gold purchased Copper Flat from GEC, and 
received a quitclaim deed for 6,462 acre-feet per year of water 
rights. At the time of purchase, Alta Gold recommitted to Frost 
and Gray under the same terms of agreement with GEC with 
regard to the water rights. During this time Alta Gold com-
menced various permitting processes necessary to reopen the 
mine including an environmental impact statement with the 
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BLM that took over three years to complete. Id. at 40–41. 
While awaiting final federal permitting approval, Alta Gold 
declared bankruptcy in 1999. Frost and Gray’s ownership of 
the water rights was recognized in the bankruptcy proceeding. 
Id. at 42. Following the Alta Gold bankruptcy, Hydro Re-
sources came back into title and in 2001 sued Frost and Gray 
over title to water rights. The New Mexico Supreme Court ul-
timately upheld Frost and Gray’s title to water rights, see Hy-
dro Resources Corp. v. Gray, 2007-NMSC-061, 173 P.3d 749, 
and in 2008 the district court entered a quiet title decree to the 
water rights in favor of Frost and Gray. See Findings of Fact 
and Conclusions of Law at 43–44. 

 In 2009 New Mexico Copper entered into an option 
agreement with Hydro Resources to purchase Copper Flat, and 
in 2010 New Mexico Copper entered into an option agreement 
with Frost and Gray for the purchase of the water rights. Id. at 
45. As part of its plans to develop the Copper Flat mine, in 
February 2012, New Mexico Copper filed an application to 
repair and deepen four production and five supplemental wells. 
Prompted by the repair applications, the OSE conducted a field 
visit, and reported that the four production wells were not 
equipped or operational. In August 2012 the OSE recommend-
ed the Copper Flat water rights be limited to 888.783 acre-feet 
per year (based on historical beneficial use) and that the OSE 
consider CFP’s pre-basin claim of 6,462 acre-feet per year as 
entirely inchoate and relinquished after 37 years of no devel-
opment. Id. at 46–47. 

 Based on these facts, the mine’s water rights claims were 
determined after a two-week evidentiary hearing in the inter se 
proceeding, based on the court’s evaluation of two separate 
issues: (1) whether the claimants diligently developed the water 
rights; and (2) whether, once established, the claimants’ water 
rights were subject to forfeiture or abandonment. The State of 
New Mexico and various other water claimants in the lower 
Rio Grande participated as parties in opposition to the mine’s 
claims. 

 Two seminal water law doctrines relate to the court’s deci-
sion in this case—beneficial use of water and diligent devel-
opment of a claim to water. As in most western jurisdictions, 
under New Mexico law, water must be applied to beneficial use 
for a water right to be created. See N.M. Const. art. XVI, § 3 
(“Beneficial use shall be the basis, the measure and the limit of 
the right to the use of water.”); see also Hanson v. Turney, 
2004-NMCA-069, 94 P.3d 1 (water not placed to beneficial use 
under a permit is not a water right that can be transferred to a 
new place or purpose of use). The maximum amount of water 
that has been beneficially used will define the extent of the 
water right. 

 With regard to diligent development, under New Mexico 
law, the OSE may declare the waters of underground streams, 
channels, artesian basins, reservoirs, or lakes to be public 
whenever it determines that they have “reasonably ascertaina-
ble boundaries.” N.M. Stat. Ann. § 72-12-1. This action is 
known as “declaring” a basin. Under the Mendenhall doctrine, 
“pre-basin” water rights include those water rights initiated but 
not yet applied to beneficial use prior to the declaration of a 
basin. Such water rights are called Mendenhall rights after the 
seminal case State ex rel. Reynolds v. Mendenhall, 362 P.2d 
998 (N.M. 1961). Under the Mendenhall doctrine, a water right 
that is merely inchoate at the time a basin is declared may be 

perfected as a pre-basin right when the water is applied to ben-
eficial use, if the appropriator proceeds with reasonable dili-
gence pursuant to a plan of development. The mine claimed a 
water right totaling 9,444 acre-feet per year; the largest part of 
the claim to water, for 7,481 acre-feet per year, was claimed as 
inchoate pre-basin water rights. In order for the court to deter-
mine these water rights to be valid water rights, the court exam-
ined whether (1) the water rights were used or the claim 
initiated prior to the Lower Rio Grande Basin’s declaration, 
and (2) the rights were diligently developed after the Basin’s 
declaration. With regard to water that had been applied to bene-
ficial use, the court also examined whether those rights had 
been abandoned or forfeited. 

 The court found the mine had developed a vested water 
right to 861.84 acre-feet per year based on beneficial use for 
mining and related purposes in the 1980s. The court found the 
vested rights were not subsequently abandoned or forfeited, 
and that the mine had a continuing claim to these rights and 
that it should be adjudicated as such. Id. at 69–70. However, 
with regard to the inchoate portion of the water right claim, the 
court concluded that while development of the water rights was 
initiated prior to the Lower Rio Grande Basin’s declaration, the 
inchoate water right claim was not diligently developed. Ac-
cordingly, the court concluded there was not a recognizable 
water right based on the inchoate claim. Id. at 64–66. Specifi-
cally, the court found that the actions taken over the years 
showed an intent to no longer develop the water right for min-
ing purposes at Copper Flat. Accordingly, the court found that 
the right to continued development of the inchoate portion of 
the water right had been extinguished. Id. 

 The court evaluated the intentions and actions of the origi-
nal mine owner and operators with regard to water plans and 
development for the mine site in reaching its determination. 
The court found that CFP, CIBC, and Copper Flat’s subsequent 
owners failed to diligently develop the water rights based on 
the pre-basin water development plan, which, according to the 
court, was evidenced by CFP and CIBC’s alleged intention to 
abandon mining operations at Copper Flat (demonstrated by 
cessation of mining operations at Copper Flat, liquidation and 
removal of mining equipment from the mine site, and the intent 
to sever the water rights used for mining operations at Copper 
Flat with OSE filings). Id. The court further found that after 
Frost and Gray acquired the water rights, they did not develop 
water in accordance with CFP’s pre-basin plan, as demonstrat-
ed by their application to change the water use and place to 
Ladder Ranch. Id. The court concluded that the actions of the 
claimants and their predecessors demonstrated that the mine 
was to be abandoned, and any water rights from the operation 
were to be used for purposes outside of those stated in the dec-
larations. Accordingly, any inchoate water rights claims that 
may have existed at Copper Flat were not diligently developed 
after the Lower Rio Grande Basin was declared in 1982. Id. 

 Given the intensive fact-specific nature of claims of dili-
gent development and abandonment, it is difficult to say what 
broader import this decision will have on other mineral devel-
opment projects. At this point the decision also remains subject 
to rights of appeal. It is not unusual, if not normative, for min-
ing development projects to persist over decades often with 
many stops and starts. Diligent development should be consid-
ered in the context of the unique nature of developing a mining 
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project. The decision should cause those with mineral devel-
opment projects to take stock of how best to protect claims to 
water during periods of inactivity through development of a 
mining project. 
 
U.S. SUPREME COURT CONSIDERS PROPER ROLE OF THE 

UNITED STATES IN INTERSTATE COMPACT CASE 

 As has been previously reported, the State of Texas sub-
mitted a request to the U.S. Supreme Court for leave to file a 
complaint for an original action against the States of New Mex-
ico and Colorado with regard to alleged violations of the Rio 
Grande Compact by New Mexico. Texas v. New Mexico & 
Colorado, No. 22O141, Orig. (U.S. filed Jan. 8, 2013); see Vol. 
XLVII, No. 1 (2014) and Vol. XLVI, No. 1 (2013) of this 
Newsletter. In its complaint, Texas requests construction and 
enforcement of the Rio Grande Compact as it relates to the Rio 
Grande Project (an interstate U.S. Bureau of Reclamation pro-
ject that provides Texas its Rio Grande Compact entitlement) 
and to require New Mexico to deliver, and not deplete once 
delivered, the water Texas is entitled to under the Compact and 
from the Project. Specifically, Texas alleges that groundwater 
diversions within New Mexico, and authorized by New Mexi-
co, have caused and continue to cause depletions of surface 
water that is designated for Texas under the Rio Grande Com-
pact. The Compact requires New Mexico to meet its delivery 
obligations to Texas at Elephant Butte reservoir, over 100 miles 
north of the Texas border. Texas asserts that New Mexico has 
taken and continues to take the deliveries it makes to Elephant 
Butte by depletions of the surface and connected groundwater 
of the Rio Grande downstream of New Mexico’s delivery 
point. 

 Subsequent to Texas’s filing of its motion for leave to file 
a complaint on January 8, 2013, the United States moved to 
intervene and file a complaint in intervention. The complaint in 
intervention seeks to require New Mexico to comply with its 
obligations under the Compact as it relates to the Rio Grande 
Project. On January 27, 2014, the Court granted Texas leave to 
file its complaint (Texas Complaint), with the right of New 
Mexico to file a motion to dismiss. On March 31, 2014, the 
Court granted the United States’ motion to intervene and al-
lowed the filing of the United States’ complaint in intervention 
(U.S. Complaint). 

 On April 30, 2014, New Mexico filed a motion to dismiss 
both the Texas Complaint and the U.S. Complaint. On Novem-
ber 3, 2014, the Court referred New Mexico’s motion to dis-
miss to Special Master A. Gregory Grimsal for resolution. On 
March 20, 2017, the Court received and ordered filed the First 
Interim Report of the Special Master, which recommends deni-
al of New Mexico’s motion to dismiss the Texas Complaint, 
and denial in part of New Mexico’s motion to dismiss the U.S. 
Complaint. See First Interim Report of the Special Master, 
Texas v. New Mexico & Colorado, No. 22O141, Orig. (U.S. 
Feb. 9, 2017) (Report). Regarding New Mexico’s motion to 
dismiss the Texas Complaint, the Special Master found that 
“Texas has stated plausible claims for New Mexico’s violation 
of the 1938 Compact,” id. at 217; that the Rio Grande Project 
forms the basis for Texas’s Compact rights, id. at 203–09; that 
New Mexico’s delivery obligation into Elephant Butte reser-
voir requires New Mexico to relinquish dominion and control 
of delivered water, id. at 195–98; that New Mexico may not 

evade its Compact obligations by delivering water into Ele-
phant Butte reservoir and then allowing the depletion of that 
water upon release for non-Project water uses in New Mexico, 
id. at 200–02; that because water delivered to the Project is 
Compact water, federal, not state, law applies to releases, de-
livery, and protection of Project water supply, id. at 216–17; 
and that New Mexico lacks jurisdiction over Project water sup-
ply that includes Texas’s Compact apportionment, id. at 216. 

 Regarding the U.S. Complaint, the Special Master con-
cluded, although the Rio Grande Project serves as the sole 
method of apportionment of Rio Grande waters to Texas and 
New Mexico below Elephant Butte reservoir, the United States 
did not state a Compact claim because it is not a party to the 
Compact, and the Compact makes no specific apportionment of 
water to the United States. Id. at 231. The Special Master con-
cluded the United States did state claims under federal reclama-
tion law, and that because of the interrelationship of the 
Compact and Project, such claims should be decided together 
with Texas’s Compact claims through the Court’s exercise of 
its jurisdiction under 28 U.S.C. § 1251(b)(2). Report at 237. 

 No party took exception to the Special Master’s recom-
mendation that New Mexico’s motion to dismiss the Texas 
Complaint be denied, that Texas has stated claims for New 
Mexico’s violations of the Compact, and that the case should 
proceed before the Special Master to determine the specific 
nature and extent of those violations. Instead, New Mexico and 
Colorado, while agreeing the Texas Complaint should proceed, 
took exception to specific portions of the Special Master’s ra-
tionale supporting the Report’s recommendations. See State of 
New Mexico’s Exceptions to the First Interim Report of the 
Special Master, Texas v. New Mexico & Colorado, No. 
22O141, Orig. (U.S. June 9, 2017); State of Colorado’s Excep-
tions to the First Interim Report of the Special Master, Texas v. 
New Mexico & Colorado, No. 22O141, Orig. (U.S. June 9, 
2017). 

 On October 10, 2017, the Supreme Court entered an order 
denying New Mexico’s motion to dismiss the Texas Com-
plaint. With regard to the U.S. Complaint, the Court set down 
for oral argument the exception of the United States and the 
first exception of Colorado to the First Interim Report of the 
Special Master. Oral argument was held on January 8, 2018, 
with the three states and the United States arguing. A decision 
from the Court is expected sometime this spring. Thereafter the 
case will proceed before the Special Master. 

 Editor’s Note: The reporter is counsel to El Paso County 
Water Improvement District No. 1, the Texas beneficiary of the 
waters of the Rio Grande Project. 
 

 

OKLAHOMA 
(Dean A. Couch, Reporter) 

 
 
ARBUCKLE-SIMPSON AQUIFER MAXIMUM ANNUAL YIELD 

DETERMINATION: INSTREAM FLOW PROTECTION, THE 

HARD WAY 

 On January 22, 2018, the Oklahoma Supreme Court 
brought an end to a water rights controversy that began over 15 
years ago. The court denied a petition for certiorari review of 
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an Oklahoma Court of Civil Appeals opinion that had upheld a 
groundwater basin maximum annual yield determination by the 
Oklahoma Water Resources Board (OWRB). See Okla. Farm 
Bureau Legal Found. v. OWRB, No. 114,379, slip op. (Okla. 
Civ. App. Sept. 15, 2017), cert. denied (Okla. Jan. 22, 2018). 
The case had been filed after the OWRB approved a final de-
termination of the maximum annual yield determination in Oc-
tober 2013 that effectively reduced groundwater pumping from 
a particular basin in south central Oklahoma by 90% to comply 
with a legislative mandate to protect the natural flow of springs 
and streams that emanate from the basin. 

 The issue was over a decade in the making. In the early 
2000s, several municipalities in central Oklahoma formed the 
Central Oklahoma Water Resources Authority (COWRA) in a 
joint effort to identify alternative and supplemental sources of 
water supply. The initial source identified by COWRA was the 
Arbuckle-Simpson aquifer, located about 100 miles southeast 
of the central Oklahoma municipalities. The plan to withdraw 
groundwater from the aquifer and pipe it over 100 miles from 
the source triggered extensive controversy regarding imple-
mentation of Oklahoma laws to regulate use of groundwater. 

 Oklahoma property law has long declared that the owner 
of land owns the water flowing under the surface that does not 
form a definite stream. See Okla. Stat. tit. 60, § 60. However, 
that law also provides that use of groundwater is governed by 
the Oklahoma Groundwater Law, which law is codified at 
Okla. Stat. tit. 82, §§ 1020.1–.22. The COWRA members con-
tacted several owners of large tracts of land that overlie the 
Arbuckle-Simpson aquifer about buying their groundwater for 
export to central Oklahoma. The initial hurdle faced by the 
COWRA members and prospective sellers of their groundwater 
was the requirement to obtain a permit to use the groundwater. 

 The Oklahoma Groundwater Law incorporates an alloca-
tion system that quantifies the amount of groundwater that each 
owner of land may use pursuant to a duly issued permit based 
on the number of acres of land owned overlying the groundwa-
ter basin. Until a hydrologic study is conducted to obtain spe-
cific information about a groundwater basin, a default amount 
of groundwater for which a temporary permit may be obtained 
is 2.0 acre-feet per overlying surface acre owned. Id. 
§ 1020.11(B)(2). The COWRA members sought groundwater 
rights from several owners of about 35,000 acres of land over-
lying the Arbuckle-Simpson aquifer in view of a future need of 
about 70,000 acre-feet of water per year for the central Okla-
homa municipalities, but the “temporary” nature of permits 
(annual revalidation is required) caused the COWRA members 
concern in view of the proposed large-scale, costly project 
needed to pump and transport the water. 

 Pursuant to the Oklahoma Groundwater Law, after a hy-
drologic study is conducted, the OWRB is charged with estab-
lishing a “maximum annual yield” of groundwater that may be 
pumped from the groundwater basin. The Oklahoma Ground-
water Law mandates that the maximum annual yield amount 
must ensure a “minimum basin life” of 20 years. Id. §§ 1020.4–
.6. After the maximum annual yield is determined for a basin, 
permanent permits to use groundwater can be issued to overly-
ing owners of land. The permanent “regular” permit is not sub-
ject to annual revalidation and allocates the “equal 
proportionate share” of the maximum annual yield of the basin 
to the landowner who applies for authority to use the underly-

ing groundwater. Id. § 1020.9(B). In some situations, the equal 
proportionate share of maximum annual yield of the basin may 
result in the permanent authorization to pump 2.0 acre-feet per 
year for each acre of land overlying the basin—the same 
amount that could have been allocated to each acre of land by 
temporary permits before the yield is determined. In other situ-
ations, the equal proportionate share may be somewhat less or 
somewhat more than the 2.0 acre-feet per surface acre overly-
ing the basin. Preliminary U.S. Geological Survey information 
from the early 1990s about the Arbuckle-Simpson aquifer indi-
cated that at least 2.0 acre-feet per acre of land overlying the 
basin may be available for allocation, but no formal maximum 
annual yield had been determined at that time. Nevertheless, 
the COWRA members anticipated that this basin would 
provide a sufficient supply for the future needs of central Ok-
lahoma. 

 When word spread about the central Oklahoma plan to 
export groundwater from the Arbuckle-Simpson aquifer, many 
area citizens and local communities expressed concerns that 
pumping a significant amount of groundwater from the basin 
would deplete future supplies needed for local uses. Local in-
terests also raised the issue that significantly lowering the water 
table in the highly fractured aquifer formation would cause 
historical springs and flowing streams in the area to dry up. The 
local interests touted the historical springs and streams, several 
of which were located within the Chickasaw National Recrea-
tion Area (formerly Platt National Park), as critical to support 
the recreation and tourism industry and economic development. 
The concerns expressed by those in the south central Oklahoma 
area were heard by the state legislature. In 2003, Senate Bill 
288 was enacted. See S. 288, 2003 Okla. Sess. Law Serv. ch. 
365 (amending Okla. Stat. tit. 82, § 1020.9(A)(1), (2); enacting 
Okla. Stat. tit. 82, §§ 1020.9A, .9B). That bill amended the 
Oklahoma Groundwater Law to impose a moratorium on use of 
groundwater outside lands overlying “sensitive sole source 
groundwater basins.” The bill defined “sensitive sole source 
groundwater basin” as a sole source aquifer designated by the 
U.S. Environmental Protection Agency (EPA). The only aqui-
fer in Oklahoma that had been designated a “sole source aqui-
fer” by the EPA was the Arbuckle-Simpson aquifer. The 
moratorium on out-of-basin use of groundwater was effective 
until the OWRB could conduct a hydrologic study of the aqui-
fer and determine a maximum annual yield so that permanent 
permits issued to pump groundwater would not reduce the nat-
ural flow of springs and streams emanating from the aquifer. 

 “Groundwater” is defined by the Oklahoma Groundwater 
Law as “fresh water under the surface of the earth regardless of 
the geologic structure in which it is standing or moving outside 
the cut bank of any definite stream.” Okla. Stat. tit. 82, 
§ 1020.1(1). Conversely, “definite stream” is defined in Okla-
homa prior appropriation law as “a watercourse in a definite, 
natural channel, with defined beds and banks, originating from 
a definite source or sources of supply. The stream may flow 
intermittently or at irregular intervals if that is characteristic of 
the sources of supply in the area.” Id. § 105.1(1). As the above 
quoted legal definitions indicate, Oklahoma, like several other 
states, recognizes differing legal doctrines to regulate use of 
surface water and use of groundwater. However, when the Ok-
lahoma legislature adopted Senate Bill 288 in 2003, the legal 
separation between water in a “definite stream” and “ground-
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water” began to give way to an integrated management ap-
proach. 

 As mandated by Senate Bill 288, the OWRB began a five-
year, $13 million hydrologic study of the Arbuckle-Simpson 
aquifer. The primary study partner with the OWRB was the 
U.S. Geological Survey. Area spring flows and stream flows 
were measured during the five-year study period. The legisla-
ture in Senate Bill 288 did not further describe or define the 
meaning of “natural flow” that was required to be protected 
from too much groundwater pumping. During the five-year 
study, the OWRB a formed technical study committee to pro-
vide input on the issue of what the “natural flow” of area 
springs and streams should be. The technical study committee 
adopted a stream base flow measure that protected fish species 
found in the area streams, ultimately recommending that a re-
duction in base flow of at most 25% would be acceptable to 
maintain the fishery species and so would reflect a “natural 
flow” condition. This recommendation was then run in a com-
puter model with base flow information, and the potential im-
pacts of simulated pumping of groundwater from the basin on 
the base flow of area springs and streams were calculated. 
Along with other factors required for determination of the max-
imum annual yield of a groundwater basin, see id. 
§ 1020.5(A)(1)–(5), the OWRB in October 2013 ultimately 
determined a maximum annual yield for the Arbuckle-Simpson 
aquifer that resulted in an equal proportionate share of 0.2 acre-
feet per acre, a 90% reduction from the default 2.0 acre-feet of 
groundwater per acre that had been authorized by temporary 
permits issued before the maximum annual yield was deter-
mined. 

 Soon after Senate Bill 288 was enacted, several owners of 
land overlying the Arbuckle-Simpson aquifer who had been in 
negotiations with the COWRA members to sell groundwater 
brought an action to challenge the constitutionality of the new 
law. Among other issues, the landowners asserted that the law 
violated equal protection and would result in a taking of pri-
vately owned groundwater without just compensation. The 
Oklahoma Supreme Court upheld a district court ruling that 
upheld the constitutionality of the law before it was applied. 
See Jacobs Ranch, L.L.C. v. Smith, 2006 OK 34, 148 P.3d 842. 
The unpublished opinion of the Oklahoma Court of Civil Ap-
peals cited in the first paragraph of this report indicates that the 
appellants asserted that the OWRB’s maximum annual yield 
determination resulted in an unconstitutional regulatory taking 
of the groundwater they owned for a public use (i.e., providing 
flow for streams and springs). The court, without explanation, 
simply noted the OWRB’s response that the maximum annual 
yield restriction was a proper exercise of the police power of 
the state.  

 There were some water law practitioners in Oklahoma who 
surmised that the Oklahoma courts may be persuaded to follow 
the holding of the Texas Supreme Court concerning takings 
and just compensation relative to the Edwards Aquifer Authori-
ty restrictions on groundwater pumping to protect the flow of 
Comal Springs and endangered fish species found there. See 
Edwards Aquifer Auth. v. Day, 369 S.W.3d 814 (Tex. 2012). In 
view of Oklahoma’s current precarious budget situation, this 
reporter assumes that the Oklahoma legislature breathed a sigh 
of relief when the Oklahoma Supreme Court denied certiorari 
review of the appellate court opinion. 

 Editor’s Note: The reporter represented parties in the Ja-
cobs Ranch case. 
 

OREGON 
(Kirk B. Maag, Reporter) 

 
 
COURT DENIES KLAMATH BASIN WATER RIGHTS 

TAKINGS CLAIMS 

 In late September 2017, the U.S. Court of Federal Claims 
denied water rights takings claims brought by Klamath Basin 
irrigators. See Baley v. United States, 134 Fed. Cl. 619, 680 
(2017), appeals docketed, Nos. 18-1323, 18-1325 (Fed. Cir. 
Dec. 21, 2017). The claims arose from the U.S. Bureau of Rec-
lamation’s (Reclamation) 2001 decision not to deliver water 
from the Klamath Project to irrigators so that water could be 
used to benefit three fish species listed under the Endangered 
Species Act (ESA). 

 The court held that no taking had occurred because three 
tribes—the Klamath, Yurok, and Hoopa Valley Tribes—held 
senior water rights and were entitled to all of the water from the 
Klamath Project when the alleged taking occurred. As such, no 
water was available for the plaintiffs. The plaintiffs appealed 
the decision, and those appeals are currently pending in the 
U.S. Court of Appeals for the Federal Circuit.  

 Although the court denied the plaintiffs’ claims, the opin-
ion included a number of holdings that were favorable to the 
plaintiffs, including: (1) certain plaintiffs asserted cognizable 
property interests; (2) reductions in water deliveries to the 
plaintiffs must be analyzed as physical takings, not regulatory 
takings; and (3) reductions in water deliveries to the plaintiffs 
must be analyzed as permanent takings, not temporary takings. 

Background 

 In advance of the 2001 irrigation season, Reclamation pre-
pared biological assessments in connection with its annual op-
erating plan for the Klamath Project. The biological 
assessments analyzed the impacts of project operations on three 
fish species listed under the ESA, and concluded the operation 
of the Klamath Project was likely to adversely affect the three 
species in violation of the ESA. The U.S. Fish and Wildlife 
Service (with respect to two of the species) and the National 
Marine Fisheries Service (with respect to the third species) 
issued biological opinions that included reasonable and prudent 
alternatives to address the threat to the three fish species. Con-
sistent with the biological opinions, Reclamation issued a re-
vised operating plan for the Klamath Project in April 2001. 
Under the revised operating plan, water deliveries to the plain-
tiffs were completely shut off until July 2001. Reclamation 
began to release water for irrigation in July 2001, but the plain-
tiffs alleged those deliveries came too late in the growing sea-
son to allow them to grow crops. 

 The plaintiffs filed takings claims against the United States 
in federal court. They alleged that Reclamation’s actions to 
shut off water deliveries constituted a taking of their water 
rights without just compensation in violation of the Fifth 
Amendment to the U.S. Constitution. The Court of Federal 
Claims’ September 2017 opinion addressed the merits of the 
plaintiffs’ claims. 
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Analysis 

 In analyzing the plaintiffs’ taking claims, the court first 
held that, with certain exceptions, the plaintiffs asserted cog-
nizable property interests in the water that was not delivered to 
them in 2001. This was because the plaintiffs held a beneficial 
or equitable property interest in the water right at issue. Id. at 
659. 

 The court next held that the government’s actions in the 
case must be analyzed as physical takings, not regulatory tak-
ings. Id. at 664. To support that holding, the court relied on its 
earlier opinion in Klamath Irrigation District v. United States, 
129 Fed. Cl. 722 (2016); see Vol. L. No. 1 (2017) of this News-
letter. In that case, the court explained that government action 
must be analyzed as a physical taking where the United States 
physically diverts water, or causes water to be diverted, away 
from the plaintiff’s property. Klamath, 129 Fed. Cl. at 730. 
Here, the court found that the United States used the Klamath 
Project works to prevent water from being delivered to the 
plaintiffs, which constituted a physical taking. 

 The court next held that the government’s actions in the 
case must be analyzed as permanent takings, not temporary 
takings. Baley, 134 Fed. Cl. at 668. The United States argued 
that the alleged taking was temporary because the deprivation 
of water rights was limited to the 2001 irrigation season. Id. at 
666. The court disagreed. The court explained that the plaintiffs 
had the right to use water during the 2001 irrigation season and 
that the United States prevented the plaintiffs from using that 
water—a permanent deprivation of the plaintiffs’ right to use 
water in 2001. Id. at 666–68. 

 Despite these holdings that favored the plaintiffs, the court 
ultimately concluded that no taking had occurred. This is be-
cause the court held that the plaintiffs “were not entitled to re-
ceive water in 2001” because of “the superior water rights held 
by the Klamath, Yurok, and Hoopa Valley Tribes.” Id. at 680. 
This holding will likely be a key issue on appeal. 

 On this issue, the plaintiffs argued that the United States 
failed to show “that the 2001 curtailment of water deliveries 
was necessary to protect the Tribes’ water rights because those 
rights [were] unquantified . . . .” Id. at 669. This is because, in 
2001, the Tribes’ water rights had not been quantified through 
the state adjudication process. Those rights have since been 
quantified in the administrative phase of the adjudication, but 
they remain subject to ongoing litigation in the judicial phase 
of the adjudication. Before the Tribes’ water rights had been 
quantified in the administrative phase of the adjudication, the 
Oregon Water Resources Department (OWRD) probably would 
not have regulated off (curtailed) junior water users in response 
to a call by the Tribes. The plaintiffs also argued that Reclama-
tion’s 2001 decision was based solely on its ESA obligations, 
not its obligation to protect the Tribes’ water rights. Id. at 677. 
These issues will likely reemerge on appeal. 

Implications 

 The court’s opinion contains many significant holdings in 
the context of water rights takings claims. First, water users 
who receive water from Reclamation have a cognizable proper-
ty interest in water rights appurtenant to their land, at least un-
der certain circumstances. Second, when the United States 
causes water to be withheld from water users through some 
physical act, an alleged taking must be analyzed under a physi-

cal takings rubric. Third, the deprivation of water for a single 
irrigation season might constitute a permanent taking. These 
holdings, if left undisturbed on appeal, provide favorable prec-
edent to support future consumptive water rights takings 
claims. 

 The court’s holding that no taking occurred because the 
Tribes were entitled to all water that otherwise would have 
been released for irrigation seems to suggest that the Tribes’ 
water right is self-enforcing. That is, the court does not refer-
ence any call by the Tribes for regulation of junior water rights. 
But under Oregon law, a junior water user is not required to 
curtail its use of water unless there has been a call by a senior 
water user. See Or. Admin. R. 690-250-0100(2) (“The water-
master may begin regulation if investigation reveals a valid 
complaint of water shortage or unlawful use. Water shall be 
regulated in accordance with the relative rights or rotation 
agreements of the appropriators involved in the complaint or 
shortage.”). Here, regulation in favor of the Tribes’ unquanti-
fied senior water rights might have presented a unique en-
forcement scenario for OWRD. 
 

WASHINGTON 
(Amy K. Kelley, Reporter) 

 
 
WASHINGTON STATE LEGISLATURE PASSES A “HIRST FIX” 

 A land use case with major implications for Washington 
waters and water law was reported in Vol. L, No. 1 (2017) of 
this Newsletter. See Whatcom Cnty. v. Hirst, 381 P.3d 1 (Wash. 
2016). As noted in the report, the decision caused considerable 
uproar, casting much uncertainty around county planning under 
Washington’s Growth Management Act (GMA), the granting 
of building permits and the approval of subdivisions, and the 
assessment of the impact of permit-exempt wells on instream 
flows and on the prior appropriation water regime generally. 

 The legislature struggled mightily and unsuccessfully 
throughout the 2017 legislative session to come up with a 
“Hirst fix,” but it proved up to the task of passing at least 
something (quite a lot, actually) as the very first piece of legis-
lation to be enacted in 2018. See S.S.B. 6091, 2018 Wash. 
Legis. Serv. ch.1 (effective Jan. 19, 2018). The Act does ad-
dress parts of Hirst, and roams beyond the matters addressed in 
that case as well. The point of emphasis in the Act is given 
away in the first part of the title: “An Act Relating to ensuring 
that water is available to support development . . . .” 

 The Act is very area specific in most respects, so, for in-
stance, certain water resource inventory areas (WRIA) within 
the state fall under different new statutes than other WRIAs. 
This report does not delve into all of the details, or it would be 
as long as the Act, but some broad themes and specific sections 
are worth pointing out. To start, the Act distinguishes between 
(1) the requirements for WRIAs that already have instream 
flow rules adopted by the Washington State Department of 
Ecology (DOE) that explicitly regulate permit-exempt wells 
(the requirements of this section of the Act will also apply to 
WRIAs that, going forward, have rules adopted by DOE under 
sections 202 or 203 of the Act); and (2) two different subsets of 
WRIAs with instream flow rules that do not explicitly regulate 
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permit-exempt wells (this includes the Nooksack WRIA that 
was involved in the Hirst case). 

 In the former WRIAs, “evidence of an adequate water 
supply” (as required for development) “must be consistent with 
the specific applicable rule requirements.” Wash. Rev. Code 
§ 19.27.097(1)(b). In the latter WRIAs, in the first specified 
subset, “evidence of an adequate water supply” will have to 
come from compliance with section 202 of the Act, “unless the 
applicant provides other evidence of an adequate water supply 
that complies with chapters 90.03 [(basically Washington’s 
general prior appropriation law)] and 90.44 [(groundwater)] 
RCW.” Id. § 19.27.097(1)(c). In the second specified subset, 
“evidence of an adequate water supply” will entail compliance 
with section 203 of the Act, “unless the applicant provides oth-
er evidence of an adequate water supply that complies with 
chapters 90.03 and 90.44 RCW.” Id. § 19.27.097(1)(d). 

 Additional special provision is made for WRIAs where 
there are adjudicated water rights, id. § 19.27.097(1)(e), and 
those subject to regulations that followed the litigation in 
Swinomish Indian Tribal Community v. Washington State De-
partment of Ecology, 311 P.3d 6 (Wash. 2013), see Vol. 
XLVII, No. 1 (2014) of this Newsletter. Wash. Rev. Code 
§ 19.27.097(1)(f). Not every county in the state is in, or fully 
in, a WRIA, or subject to the GMA; in those “other areas of the 
state,” adequacy of water supply can be based on an (otherwise 
valid) “water well report.” Id. § 19.27.097(1)(g). 

 All of the above listed sections of the Act are of relevance 
in instances involving building permits. Regarding the subdivi-
sion context: 

If water supply is to be provided by a groundwater 
withdrawal exempt from permitting under RCW 
90.44.050, the applicant’s compliance with RCW 
90.44.050 and with applicable rules adopted pursuant 
to chapters 90.22 and 90.54 RCW is sufficient in de-
termining appropriate provisions for water supply for 
a subdivision, dedication, or short subdivision . . . . 

Id. § 58.17.110(4). 

 Of most interest to almost everyone who is concerned 
about building permits, the Act provides that “[a]ny permit-
exempt groundwater withdrawal authorized under RCW 
90.44.050 associated with a water well constructed in accord-
ance with the provisions of chapter 18.104 RCW before the 
effective date of this section is deemed to be evidence of ade-
quate water supply . . . .” Id. § 19.27.097(5). Further, for those 
who were concerned about the decision in Hirst, overall, the 
Act adds a new section to the GMA providing that in comply-
ing with the requirements of the GMA, “a county or city may 
rely on or refer to applicable minimum instream flow rules 
adopted by the [DOE] . . . .” Id. § 36.70A. This is the opposite 
of the court’s conclusion in Hirst, which emphasized that the 
GMA placed the weight of the determination of water supply 
on the counties (in that case, Whatcom County). The trade-off, 
however, is also spelled out in the Act: “Development regula-
tions must ensure that proposed water uses are consistent with 
RCW 90.44.050 [(regarding permit exempt wells)] and with 
applicable rules adopted pursuant to chapters 90.22 [(minimum 
flow)] and 90.54 [(miscellaneous water law stuff)] RCW when 
making decisions . . . .” Id.; see also id. § 36.70 (repeats same 
language). 

 Clearly, evidence of what constitutes an adequate water 
supply is extensively addressed in the Act, and that should ease 
(although not immediately in all cases) the process of getting 
building permits and subdivision approvals. One hopes that the 
assessments across the state of what is an adequate supply of 
water end up being accurate, and that the local land develop-
ment regulators do act consistently with the law relating to 
minimum flow and permit-exempt (but not prior-appropriation-
exempt) wells, because the Act does not institutionalize on a 
statewide basis anything in the land development process that 
really educates those engaging in new development about sen-
ior (everyone else) and junior (them, unless the water comes 
from a supplier who has senior rights) appropriators and how 
“first in time, first in right” works. If you build it, they will 
definitely come. In a water short year, or decade, or century, 
whether the water will come is something else entirely. The 
Act does, however, utilize the DOE’s expertise more than 
would be allowed under the Hirst decision (see above), and the 
DOE should have the best statewide data on water availability 
(water being a “fugitive” resource, calculating availability only 
within a single county or city is likely to produce more inaccu-
rate assessments than calculations looking more broadly). So, 
perhaps priority showdowns will be avoided, or at least rare, 
for that reason. 

 As is obvious, sections 202 and 203 of the Act are very 
important under the new statutory scheme. One of the most 
significant aspects of both sections (see the above discussion 
for an explanation of “to whom” the two sections apply; these 
categories are restated in sections 202(8) and 203(6), both of 
which also specify that the sections apply to new domestic 
groundwater withdrawals but do “not restrict the withdrawal of 
groundwater for other uses that are exempt from permitting 
under RCW 90.44.050”) is the provision: 

Unless requirements are otherwise specified in the ap-
plicable rules adopted under this chapter or under 
chapter 90.22 or 90.54 RCW, potential impacts on a 
closed water body and potential impairment to an in-
stream flow are authorized for new domestic ground-
water withdrawals exempt from permitting under 
RCW 90.44.050 through compliance with the re-
quirements established in this section. 

Id. §§ 90.001.002(1), .003(1) (the “unless” clause, of course, 
will be significant in many instances); see also id. 
§§ 90.001.002(6)(a), .003(5)(a) (similar regarding authorization 
of new withdrawals with potential impacts on closed waterbod-
ies or instream flows, if new required statutory planning is 
done). 

 Under section 202, the initiating governments (for water-
shed planning under Wash. Rev. Code ch. 90.82) in the covered 
areas must update the watershed plan “to include recommenda-
tions for projects and actions that will measure, protect, and 
enhance instream resources and improve watershed func-
tions . . . .” Id. § 90.001.002(4)(a). “[E]ach federally recognized 
Indian tribe that has usual and accustomed harvest area within 
the [WRIA]” shall be invited to participate. Id. 
§ 90.001.002(3). There is a long nonexclusive list of what the 
recommendations may include, but “[q]ualifying projects must 
be specifically designed to enhance streamflows and not result 
in negative impacts to ecological functions or critical habitat.” 
Id. § 90.001.002(4)(a) (emphasis added). Also, “[a]t a mini-
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mum, the watershed plan must include those actions that the 
planning units determine to be necessary to offset potential 
impacts to instream flows associated with permit-exempt do-
mestic water use,” and the Act distinguishes between high pri-
ority and lower priority projects. Id. § 90.001.002(4)(b) 
(emphasis added). Before the updated watershed plan is adopt-
ed, the DOE “must determine that actions . . . will result in a 
net ecological benefit to instream resources within the 
[WRIA].” Id. § 90.001.002(4)(c) (emphasis added). Not only is 
there a list of what the recommendations for projects and ac-
tions may be, see above, there is a list of other things (e.g., fee 
modifications) the updated plan may include. 

 Obviously, updating the watershed plans and adopting the 
implementing rules will take a while—but not too long; the Act 
has “hammer clauses” that dictate that if the initiating govern-
ments do not get the updates done in time (varying from Au-
gust 2020 to February 2021), the DOE will adopt rules for 
them. Id. § 90.001.002(7). In the meantime, the Act requires a 
number of interim measures, including fees, recordkeeping, and 
reports. Id. § 90.001.002(5). 

 Section 203 is very similar in most respects, the major 
difference being that watershed plans will not be updated in the 
affected areas, because there are no plans or only partial plans. 
In these areas, the DOE shall establish and chair “watershed 
restoration and enhancement committees” that have a pre-
scribed list of committee members. Id. § 90.001.003(2). The 
hammer clause for planning under section 203 envisions that 

these very large committees are to be given until June 30, 
2021, to do the planning, and the result should be unanimous: 
“all members of a watershed restoration and enhancement 
committee must approve the plan before adoption.” Id. 
§ 90.001.003(3). If the committee cannot get this done in time, 
the DOE director will adopt a plan, in consultation with the 
salmon recovery funding board. Id. § 90.001.003(3)(h). Wheth-
er this approach will incentivize the committees to be collegial, 
cooperative, and open to compromise remains to be seen. 

 The Act also directs the DOE to initiate pilot projects in 
WRIAs 18 and 49 to measure water use from exempt wells, id. 
§ 90.001.004, and to make various reports to the legislature, id. 
§ 90.001.005. The Act sets up various financial accounts in the 
state treasury to hold funds to pay for implementation of vari-
ous parts of the Act. Id. §§ 90.001.006–.008. Very significant-
ly, for purposes of a potential “Foster fix” statute in the future, 
the Act establishes a “joint legislative task force on water re-
source mitigation” to address the entire issue of instream flows, 
and specifically the decision in Foster v. Washington State De-
partment of Ecology, 362 P.3d 959 (Wash. 2015). Wash. Rev. 
Code § 90.001.009(1); see Vol. XLIX, No. 1 (2016) of this 
Newsletter. Accompanying the work of the legislative task 
force will be “up to five water resources mitigation pilot pro-
jects” permitted by the DOE. Wash. Rev. Code 
§ 90.001.009(8); see also id. §§ 90.03.247(1), .290(5). Not sur-
prisingly, given the level of complexity in the Act, it includes a 
severability clause. Act § 306. 

 
 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

The Foundation recently launched its new online learning platform with 58 presentations from our last 
Annual Institute and several recent Special Institutes on topics covering oil and gas, mining, energy, 
environmental, international, public lands, Native American resources, landmen’s issues, water, and 
ethics. These on-demand presentations are professional video recordings of our live programs, and 
include written materials. They can be accessed online 24/7, making them the easiest and most 
convenient method to receive natural resources legal education. 
 
Learn from top-notch faculty at your convenience while fulfilling continuing education requirements with 
on-demand videos accessible from any device with an internet connection anywhere in the world. Train 
on your own time with premier individual natural resources CLE and CPE hours in an online video format, 
with synched PowerPoint slides (as available) included with each presentation. And when you learn with 
Rocky you can download an original paper by the presenter that will serve as a continuing reference. 
Contact info@rmmlf.org for CLE or CPE credit information on any particular presentation or for group 
discounts. 
 
Visit our online legal education catalog regularly to see what’s been added! 

Online Natural Resources Legal Education 
https://rmmlf.inreachce.com 
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64th Annual Rocky Mountain Mineral Law Institute 
Victoria, British Columbia ● July 19–21, 2018 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

Join us this summer for a new annual institute location: Victoria. Situated on Vancouver Island, Victoria 
was established in 1843 by the Hudson’s Bay Company and incorporated as a city in 1862. Gardens bloom 
year-round in Victoria, which is known for having the mildest climate in Canada. The city is easily explored 
on foot, and with 48 regional, provincial, and federal parks in Greater Victoria, it is ideal for outdoor en-
thusiasts. For more information please visit www.rmmlf.org. 
 
Of particular interest to water lawyers, the Water Section of this year’s Annual Institute will include: 
 
International Water Disputes and Cooperation 
International water disputes have traditionally been difficult to resolve because transboundary waters 
are subject to the jurisdiction of multiple sovereigns and rarely are subject to binding dispute resolution 
mechanisms. Today, climate change is making effective international dispute resolution more urgent. This 
presentation will discuss the international legal principles applicable to apportionment and use of trans-
boundary surface and groundwater, as well as methods for international water dispute avoidance and 
resolution. The U.S. Supreme Court’s resolution of interstate water disputes within the United States has 
driven the development of a jurisprudence of transboundary water allocation that is a key exemplar for 
the progressive development of international law and best practices.  
MATTHEW E. DRAPER, Draper & Draper LLC, Santa Fe, NM and New York, NY 
 
The Evolving Federal Presence in Canadian Water Law 
The federal role in the water law of western Canada has undergone an interesting evolution. From 1894 
to World War II, the federal government dominated almost every aspect of western water law. After the 
creation of Canada’s first major inter-jurisdictional apportionment agreement in 1969, federal influence 
over water steadily declined until earlier in this decade when the national government pulled almost en-
tirely out of most water management decisions. The Liberal government, elected in 2015, is taking steps 
to reassert the federal presence and to restore sweeping federal powers. Canada now faces a rare oppor-
tunity to consider the proper balance of central and local powers over water in a federal state. 
DAVID R. PERCY, University of Alberta, Edmonton, AB 
 
Current Developments in Indian Water Law and Treaty Rights 
Although rights to water and other natural resources reserved by Indian tribes in historical treaties and 
various other federal laws were confirmed by decisions of the U.S. Supreme Court dating back to the ear-
ly 1900s, the ongoing protection and practical application of those legal doctrines continue to present 
challenges. In its 2017–18 term, for example, the Supreme Court was presented with a number of peti-
tions related to Indian treaty rights, including cases challenging tribal rights to groundwater and the 
scope of environmental protection implied by certain treaties. The future promises even more conflicts as 
demands for increasingly scarce resources intensify. This presentation will provide an update on current 
developments and the historical and legal contexts in which to understand pending and future conflicts. 
MONTE MILLS, University of Montana Blewett School of Law, Missoula, MT 
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Upcoming Programs 
 

Federal Offshore Oil & Gas Leasing and Development 
April 10–12, 2018 ● New Orleans, Louisiana 

Midstream Oil & Gas from the Upstream Perspective 
April 24–25, 2018 ● Houston, Texas 

Drafting and Negotiating the Modern Oil and Gas Lease 
May 2–4, 2018 ● Denver, Colorado 

Water Is for Fighting: International and Interstate Water Issues in 
North America: Video-Linked Workshop & Networking Event for 

New Professionals 
May 17, 2018 ● Multiple Cities 

64th Annual Rocky Mountain Mineral Law Institute 
July 19–21, 2018 ● Victoria, British Columbia 

International Oil & Gas Law, Contracts & Negotiations:  
Part 1 – From Concept to Discovery 

September 24–28, 2018 ● Houston, Texas 

International Oil & Gas Law, Contracts & Negotiations:  
Part 2 – From Discovery to Decommissioning 

October 1–5, 2018 ● Houston, Texas 

Due Diligence in Mining and Oil & Gas Transactions 
September 27–28, 2018 ● Westminster, Colorado 

Oil and Gas Law Short Course 
October 8–12, 2018 ● Houston, Texas 

Federal Oil & Gas Royalty Valuation and Management 
October 23–24, 2018 ● Houston, Texas 

 
For additional information, contact the Foundation: 

Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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REGULATION OF DISCHARGES TO 
GROUNDWATER UNDER THE CWA 

(Dietrich C. Hoefner, Federal Water Quality Reporter)

 The U.S. Environmental Protection Agency (EPA) and a 
growing number of federal courts are confronting the issue of 
whether and when discharges to groundwater are regulated 
under the Clean Water Act (CWA), 33 U.S.C. §§ 1251–1388. 
Specifically, EPA has recently requested comments on the 
scope of its jurisdiction in this area, and a recent decision in the 
U.S. Court of Appeals for the Fourth Circuit found that dis-
charges to groundwater can be regulated under some circum-
stances. 
EPA Request for Comment 
 On February 20, 2018, EPA requested comments on 
whether pollutant discharges from point sources that reach ju-
risdictional surface waters via groundwater or other subsurface 
flow may be subject to regulation under the CWA. See 83 Fed. 
Reg. 7126 (Feb. 20, 2018). The comment period ran through 
May 21, 2018, and EPA received 58,336 responses. This move 
signals a potential departure from EPA’s long-standing ap-
proach of evaluating such discharges on a case-by-case basis, 
and EPA has stated that it may release new guidance or initiate 
formal rulemaking on this topic based on the comments it re-
ceives. Id. at 7128. 
 In general, EPA has long taken a case-by-case approach to 
determining whether such discharges are subject to the CWA. 
For example, while EPA has never stated that National Pollu-
tant Discharge Elimination System (NPDES) permits are re-
quired for pollutant discharges to groundwater in all cases, it 
has on several occasions offered guidance that discharges of 
pollutants from point sources to jurisdictional surface waters 
that occur via groundwater or other subsurface flow that has a 
direct hydrologic connection to the surface water may require 
NPDES permits. Id. at 7127; see, e.g., NPDES Permit Applica-
tion Regulations for Storm Water Discharges, 55 Fed. Reg. 
47,990, 47,997 (Nov. 16, 1990) (“this rulemaking only ad-
dresses discharges to waters of the United States, consequently 
discharges to ground waters are not covered by this rulemaking 
(unless there is a hydrological connection between the ground 
water and a nearby surface water body)” (citations omitted)); 
Amendments to Water Quality Standards Regulation that Per-
tain to Standards on Indian Reservations, 56 Fed. Reg. 64,876, 
64,892 (Dec. 12, 1991) (“Notwithstanding the strong language 

continued on page 2 

COLORADO SUPREME COURT ADDRESSES 
THE ANTI-SPECULATION DOCTRINE, AND 

THE RELATIVE JURISDICTION OF THE 
GROUND WATER COMMISSION AND THE 

WATER COURTS 
(William A. Paddock, Colorado Reporter)

Application of the Anti-Speculation Doctrine to 
Replacement Plans in Designated Groundwater Basins 
 Designated groundwater, once called the forgotten step-
child of Colorado water law, is increasingly taking center stage 
as a result of growing water demands for urban development in 
and adjacent to designated groundwater basins, and more so-
phisticated understanding of the relationship between the with-
drawal of designated groundwater and the flow of surface 
streams. “Designated groundwater” means 

groundwater which in its natural course would not be 
available to and required for the fulfillment of decreed 
surface rights, or groundwater in areas not adjacent to 
a continuously flowing natural stream wherein 
groundwater withdrawals have constituted the princi-
pal water usage for at least fifteen years preceding the 
date of the first hearing on the proposed designation of 
the basin, and which in both cases is within the geo-
graphic boundaries of a designated groundwater basin. 

Colo. Rev. Stat. § 37-90-103(6)(a). As this definition implies, 
designated groundwater basins are mostly located in areas with 
few surface streams, which encompass large portions of eastern 
Colorado. Designated groundwater is allocated under the doc-
trine of prior appropriation; modified, however, to permit the 
full economic development of designated groundwater re-
sources. Thus, prior appropriations of groundwater are protect-
ed, and reasonable groundwater pumping levels maintained, 
but the protection does not include the maintenance of histori-
cal groundwater levels. Id. § 37-90-102(1). In fact, in many 
designated basins, groundwater is being mined at controlled 
rates. 
 Front Range Resources, LLC v. Colorado Ground Water 
Commission, 2018 CO 25, 415 P.3d 807, involves an applica-
tion for a replacement plan in the Lost Creek Designated 
Ground Water Basin, located east and north of Denver near 
rapidly urbanizing areas. “A replacement plan allows an appli-
cant to withdraw designated ground water from an alluvial aqui- 

continued on page 3 
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REGULATION OF DISCHARGES 
(continued from page 1) 

in the legislative history of the [CWA] to the effect that the Act 
does not grant EPA authority to regulate pollution of ground-
waters, EPA and most courts addressing the issues have recog-
nized . . . . [that] the Act requires NPDES permits for 
discharges to groundwater where there is a direct hydrological 
connection between groundwaters and surface waters.”). 
 In determining whether a direct hydrologic connection 
exists, EPA has typically taken a fact-specific approach that 
considers “the time it takes for a pollutant to move to surface 
waters, the distance it travels, and its traceability to the point 
source,” in addition to factors such as “geology, flow, and 
slope.” 83 Fed. Reg. at 7128. 
 In its request for comment, EPA asked commenters for 
input on this existing framework, and specifically requested 
comments on: (1) “whether subjecting such releases to CWA 
permitting is consistent with the text, structure, and purposes of 
the CWA”; (2) whether “EPA has the authority to permit such 
releases”; (3) “whether those releases would be better ad-
dressed through other federal authorities as opposed to the 
NPDES permit program”; (4) “whether some or all such releas-
es are addressed adequately through existing state statutory or 
regulatory programs or through other existing federal regula-
tions and permit programs, such as . . . state programs that im-
plement EPA’s underground injection control regulations 
promulgated pursuant to the Safe Drinking Water Act”; 
(5) “whether EPA should clarify its previous statements con-
cerning pollutant discharges to groundwater with a direct hy-
drologic connection to jurisdictional water in order to provide 
additional certainty for the public and the regulated communi-
ty”; (6) “what issues should be considered if further clarifica-
tion is undertaken, including, for example, the consequences of 
asserting CWA jurisdiction over certain releases to groundwa-
ter or determining that no such jurisdiction exists”; and 
(7) “what format or process EPA should use to revise or clarify 
its previous statements (e.g., through memoranda, guidance, or 
in the form of rulemaking).” Id. 
 EPA received numerous comments, with industry groups 
largely calling for EPA to decline or limit CWA permitting 
related to groundwater, and environmental and citizen groups 
requesting that EPA preserve or expand its existing permitting 
regime. 
Federal Court Decisions 
 The backdrop to the EPA process includes a number of 
recent federal court decisions regarding regulation of discharg-
es to groundwater under the CWA. As reported in Vol. LI, No. 
1 (2018), of this Newsletter, the U.S. Court of Appeals for the 
Ninth Circuit recently held that a point source discharge to 
groundwater of more than a de minimis amount of pollutants is 
subject to the CWA’s NPDES program if the discharge is “fair-
ly traceable from the point source . . . such that the discharge is 
the functional equivalent of a discharge into the navigable wa-
ter.” Hawai’i Wildlife Fund v. Cnty. of Maui, 886 F.3d 737, 
749 (9th Cir. 2018). 
 This decision was followed by an April 12, 2018, decision 
by the U.S. Court of Appeals for the Fourth Circuit similarly 

finding that the CWA prohibits the discharge of pollutants from 
a point source through groundwater that has a direct hydrologi-
cal connection to navigable waters of the United States. See 
Upstate Forever v. Kinder Morgan Energy Partners, L.P., 887 
F.3d 637 (4th Cir. 2018). In that case, an underground pipeline 
broke and spilled petroleum products into nearby soil and 
groundwater. Id. at 643. The pollutants then traveled several 
hundred feet through the groundwater into two nearby creeks 
(which constitute “navigable waters” that are regulated under 
the CWA). Id. 
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 The Fourth Circuit adopted reasoning similar to that used 
by the Ninth Circuit, and focused in on the fact that the plain-
tiffs had demonstrated that the discharge to the creeks could be 
traced back to the ruptured pipeline, explaining that “[t]he 
traceability of a pollutant in measurable quantities is an im-
portant factor in the determination whether a particular dis-
charge is covered by the CWA.” Id. at 652 (citing Hawai’i 
Wildlife Fund, 886 F.3d at 749). 
 The Fourth Circuit’s decision, however, was carefully lim-
ited, and made clear that its reasoning does not extend to all 
discharges to groundwater. “We do not hold that the CWA co-
vers discharges to ground water itself,” the court explained. Id. 
“Instead, we hold only that an alleged discharge of pollutants, 
reaching navigable waters located 1000 feet or less from the 
point source by means of ground water with a direct hydrologi-
cal connection to such navigable waters, falls within the scope 
of the CWA.” Id. 
 It is important to note that both the Hawai’i Wildlife Fund 
and Upstate Forever cases involved citizen suits, rather than 
enforcement actions initiated by EPA itself. These cases, there-
fore, establish grounds for citizen organizations to pursue 
CWA groundwater-discharge claims in cases where EPA de-
clines to do so. 
 Similar issues are also the subject of other pending ap-
peals. See 26 Crown Assocs., LLC v. Greater New Haven Reg’l 
Water Pollution Control Auth., No. 3:15-cv-01439, 2017 WL 
2960506 (D. Conn. July 11, 2017), appeal docketed, No. 17-
2426 (2d Cir. Aug. 4, 2017) (review of district court ruling that 
groundwater is not a point source, and therefore is not regulat-
ed under the CWA); Tenn. Clean Water Network v. Tenn. Val-
ley Auth., No. 3:15-cv-00424, 2017 WL 6462543 (M.D. Tenn. 
Aug. 4, 2017), appeal docketed, No. 17-6155 (6th Cir. Oct. 3, 
2017) (review of district court ruling that discharges to 
groundwater may be regulated under the CWA); Ky. Water-
ways All. v. Ky. Utils. Co., No. 5:17-cv-00292, 2017 WL 
6628917 (E.D. Ky. Dec. 28, 2017), appeal docketed, No. 18-
5115 (6th Cir. Feb. 1, 2018) (review of district court ruling that 
discharges to groundwater cannot be regulated under the 
CWA). 
 Existing cases also create a potential circuit split regarding 
the status of groundwater under the CWA, and the appeals cur-
rently pending may reinforce that split. See Vill. of Ocono-
mowoc Lake v. Dayton Hudson Corp., 24 F.3d 962, 965 (7th 
Cir. 1994) (groundwater is not regulated under the CWA even 
when it is “hydrologically connected with surface waters”); 
Rice v. Harken Expl. Co., 250 F.3d 264, 272 (5th Cir. 2001) 
(discharges onto land, with seepage into groundwater, that have 
only an indirect connection with a navigable water are not 
regulated under the CWA). 
 The recent decisions in Hawai’i Wildlife Fund and Upstate 
Forever, if appealed to the U.S. Supreme Court, may provide 
an opportunity for that Court to resolve these different opinions 
interpreting the scope of the CWA as it relates to groundwater. 
It is important to note that EPA’s review of its existing rules 
and guidance will be happening against this backdrop, and that 

EPA’s review is likely to be informed by the two recent cases. 
In either event, the flurry of recent litigation seems likely to 
persist as EPA and the courts continue to grapple with the is-
sue. 

 

 
ANTI-SPECULATION DOCTRINE 
(continued from page 1) 

fer where no ground water is [otherwise] available for appro-
priation by replacing the withdrawn ground water with other 
sources of water.” Id. ¶ 1. In 2008, Front Range Resources, 
LLC (Front Range) filed an application for approval of a re-
placement plan with the Colorado Ground Water Commission 
(Commission) in which it proposed to divert water from its 
existing water rights, including water imported from the South 
Platte River, and use the water to recharge the alluvial aquifer 
in the Lost Creek Basin. It sought to withdraw a corresponding 
amount of water from up to 31 new large-capacity wells. Id. 
¶ 6. 
 A number of parties filed objections to the replacement 
plan application, and the Commission referred the application 
to its hearing officer. Id. ¶ 7. The objectors argued that Front 
Range’s South Platte water rights could not be used in the re-
placement plan until the water court had entered a decree au-
thorizing such use. The hearing officer agreed, thereby 
excluding the South Platte water rights as a source of replace-
ment supply. The parties then stipulated to dismiss the re-
placement plan application with prejudice, which allowed Front 
Range to file a de novo appeal with the district court under 
Colo. Rev. Stat. § 37-90-115. Front Range, 2018 CO 25, ¶ 7. 
(Around the same time, Front Range entered into an option 
contract with the City of Aurora pursuant to which Aurora had 
the option to purchase some or all of the water made available 
by the replacement plan. Id. ¶ 8.) 
 Before the district court, the objectors filed a motion for 
partial summary judgment to exclude Front Range’s South 
Platte water rights as a source of replacement water. Id. ¶ 9. 
The district court, like the hearing officer, agreed that the South 
Platte water rights “could not be used as a source of replace-
ment water because those rights were not decreed for replace-
ment use in the Lost Creek Basin.” Id. 
 After conducting discovery, the objectors moved for sum-
mary judgment seeking dismissal of the replacement plan ap-
plication on the grounds that it violated the anti-speculation 
doctrine. Id. ¶ 10. In response, Front Range asserted two alter-
native arguments: first, that “the anti-speculation doctrine 
didn’t apply because its replacement plan involved neither new 
appropriations nor changes of water rights”; and alternatively, 
that the replacement plan was not speculative because Front 
Range “had shown a specific plan and intent to beneficially use 
replacement-plan water through its option contract with Aurora 
and for use in a planned unit development called the Pioneer 
Development on land Front Range owned.” Id. 
 The district court found that the replacement plan involved 
both new appropriations of groundwater and a change of Front 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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Range’s existing water rights in the Lost Creek Basin. Id. ¶ 11. 
It reached this conclusion based, in part, on language in Front 
Range’s proposed decree that provided for increased use of its 
existing wells in the Lost Creek Basin, and the construction of 
new wells to withdraw the recharged groundwater. Id. 
 The district court also ruled that “Front Range’s replace-
ment plan violated the anti-speculation doctrine’s beneficial use 
requirement.” Id. ¶ 12. The district court concluded that the 
option contract with Aurora was insufficient to establish a firm 
contractual commitment to apply the water to beneficial use 
because Aurora had the sole discretion whether to purchase 
replacement-plan water. Id. The district court also concluded 
that Front Range’s evidence regarding its claimed need for wa-
ter in the Pioneer Development was insufficient “because it 
failed to show how replacement-plan water would be benefi-
cially used there.” Id. Front Range appealed, and certain objec-
tors cross-appealed the district court’s denial of their motion for 
attorney fees. Id. ¶ 14. 
 On appeal, the Colorado Supreme Court first addressed 
whether the anti-speculation doctrine applied to Front Range’s 
replacement plan. Front Range argued that “the replacement 
plan does not involve new appropriations or changes of water 
rights because the plan would merely operate to divert water 
from Front Range’s existing rights, recharge the water in the 
Basin, then withdraw the water it recharges.” Id. ¶ 18. The ob-
jectors argued that Front Range’s replacement plan involves 
new appropriations and changes of water rights, both of which 
are subject to the anti-speculation doctrine. Id. Thus, the court 
was required to determine the scope of the anti-speculation 
doctrine. Id. 
 The court began its analysis by reviewing the history and 
purpose of the anti-speculation doctrine. The anti-speculation 
doctrine as applied to surface water was most explicitly stated 
first in Colorado River Water Conservation District v. Vidler 
Tunnel Water Co., 594 P.2d 566 (Colo. 1979). There, the court 
held that the Colorado Constitution guarantees a right to appro-
priate water for use, not a right to speculate merely for profit. 
Front Range, 2018 CO 25, ¶ 19 (citing Vidler, 594 P.2d at 568). 
It subsequently acknowledged that while Vidler applied to sur-
face water rights, the anti-speculation doctrine had been ex-
tended to appropriation of designated groundwater by its 
decision in Jaeger v. Colorado Ground Water Commission, 746 
P.2d 525, 516 (Colo. 1987). Front Range, 2018 CO 25, ¶ 21. In 
that decision, the court explained, “the anti-speculation doc-
trine was developed to encourage full utilization of water re-
sources by making water available to those with a genuine, 
immediate use for the water . . . [and it] works to supplement 
the statutory permit system and to encourage the fullest use of 
designated ground water resources.” Id. (alteration in original) 
(alteration omitted) (quoting Jaeger, 746 P.2d at 523). Thus, 
the question before the court was whether Front Range’s re-
placement plan constituted a new appropriation of designated 
groundwater. 
 To resolve this question, the court turned to the Commis-
sion’s Rules and Regulations for the Management and Control 
of Designated Ground Water. Id. ¶ 25 (citing 2 Colo. Code 
Regs. § 401-1). Pursuant to those rules, “the Lost Creek Basin 
Alluvial Aquifer ‘is determined to be overappropriated and, 
therefore, no new large capacity well permits shall be granted 
in the Alluvial Aquifer unless a replacement plan is approved 

by the Commission in accordance with Rule 5.6.’” Id. (quoting 
2 Colo. Code Regs. § 410-1:5.2.5.2). Pursuant to Rule 5.6, 
“[n]ew appropriations of designated ground water from aqui-
fers which are otherwise overappropriated . . . may be allowed 
pursuant to a detailed replacement plan.” Id. (emphasis omit-
ted) (quoting 2 Colo. Code Regs. § 410-1:5.6.1). Based on 
these rules, the court concluded that once a designated ground-
water aquifer is overappropriated, a party seeking to make new 
appropriations from it may do so only through an approved 
replacement plan. Id. On this basis, the court concluded that 
Front Range’s application sought a new appropriation, which 
brought it within the ambit of Jaeger and the anti-speculation 
doctrine. Id. It reached this conclusion despite the fact that 
Front Range proposed no net increase in withdrawals of 
groundwater from the Lost Creek Basin’s alluvial aquifer. See 
id. ¶ 26. Thus, the court’s opinion seems to suggest that the 
withdrawal of water lawfully recharged into a designated ba-
sin’s aquifer may be withdrawn only by means of a new appro-
priation, but that the new appropriation is only possible because 
the new withdrawal is fully offset by recharge. 
 The court next turned to the question of whether the pro-
posed change in use of Front Range’s existing water rights in 
the Lost Creek Basin was likewise subject to the anti-
speculation doctrine. Id. The court again turned to the Commis-
sion’s rules, which define a “change of water right” as “a 
change in acreage served, volume of appropriation, pumping 
rate, well location, place, time or type of use by any water 
right, either conditional or final, or any combination of these 
changes including commingling of waters under such water 
rights.” Id. (quoting 2 Colo. Code Regs. § 410-1:4.2.8). It then 
relied on its decision in High Plains A&M, LLC v. Southeastern 
Colorado Water Conservancy District, 120 P.3d 710 (Colo. 
2005), for the proposition that an application for a change of 
water rights is likewise subject to the anti-speculation doctrine. 
Front Range, 2018 CO 25, ¶ 26 (citing High Plains, 120 P.3d at 
714). “In High Plains, a private water-investment company 
[sought] to change water rights, in both place and type of 
use . . . . But at the time it filed its applications, the company 
did not have agreements with any persons or entities that would 
put the changed water rights to beneficial use.” Id. ¶ 22 (cita-
tion omitted) (citing High Plains, 120 P.3d at 715–16). The 
court held that, “as a basic predicate of an application for a 
decree changing the type and place of use,” the applicant must 
“sufficiently demonstrate an actual beneficial use to be made at 
an identified location or locations under the change decree, if 
issued.” Id. (quoting High Plains, 120 P.3d at 714). 
 The court then returned to Front Range’s replacement plan, 
and concluded that the application for the replacement plan was 
subject to the anti-speculation doctrine, id. ¶ 27, and that Front 
Range had not presented sufficient evidence to show the appli-
cation was not speculative, id. ¶ 38. In reliance on Vidler, the 
court concluded that the option contract with Aurora did not 
rise to the level of a firm contractual commitment to apply wa-
ter to beneficial use. Id. ¶ 31. In so ruling, however, the court 
was careful to point out that it was not adopting “a bright-line 
rule that option contracts can never satisfy the anti-speculation 
doctrine.” Id. ¶ 32. It acknowledged that “there may be circum-
stances involving an option contract that don’t violate the anti-
speculation doctrine, or at least don’t merit granting summary 
judgment against the applicant under the doctrine.” Id. ¶ 33. 



Vol. LI, No. 2, 2018 WATER LAW NEWSLETTER page 5 
 

 The court then proceeded to the analysis of Front Range’s 
claimed use of water for its Pioneer Development, and agreed 
with the district court’s conclusion that Front Range had failed 
to demonstrate how the water would be used in the Pioneer 
Development. Id. ¶ 37. Accordingly, it upheld the district 
court’s determination that the application violated the anti-
speculation doctrine. Id. ¶ 38. 
 Finally, the court rejected the objectors’ request for attor-
ney fees. It upheld the district court’s denial of attorney fees, 
concluding that the denial “was not manifestly arbitrary, unrea-
sonable, or unfair” because of the complexity of the issues. Id. 
¶ 42. Rather, it held that “[t]he district court acted within its 
discretion in concluding that Front Range’s application for a 
replacement plan and its defenses against the anti-speculation 
doctrine did not lack substantial justification.” Id. 
 Editor’s Note: The reporter’s firm represented an objector 
in this case. 
Court Affirms Primacy of Ground Water Commission’s 
Jurisdiction to Determine Designated Groundwater 
 Jim Hutton Educational Foundation v. Rein, 2018 CO 
38M, 418 P.3d 1156, is another installment in the long simmer-
ing dispute between surface water users in the Republican Riv-
er Basin, and groundwater users in the overlapping Northern 
High Plains Designated Ground Water Basin (NHP Basin), 
over groundwater depletions to the flow of surface streams. A 
similar issue was previously litigated in Pioneer Irrigations 
Districts v. Danielson, 658 P.2d 842 (Colo. 1983). In the cur-
rent lawsuit, the Jim Hutton Educational Foundation (Founda-
tion) sued the Colorado State Engineer, the Division Engineer 
for Water Division No. 1, the Colorado Division of Water Re-
sources, and the Colorado Division of Parks and Wildlife. The 
lawsuit was filed in the water court for Water Division No. 1. 
The subject matter of the lawsuit was the manner of administra-
tion of surface water rights and groundwater rights in the Re-
publican River Basin, and groundwater rights located outside 
of the Republican River Basin that are alleged to be hydrau-
lically connected to the flows of the Republican River. The 
Republican River Basin is located within the NHP Basin in 
northeastern Colorado. 
 The complaint sought declaratory and injunctive relief 
concerning the State Engineer’s administration of the Founda-
tion’s surface water rights for purposes of compliance with the 
Republican River Compact in relation to the administration of 
wells in the NHP Basin. See Complaint at 1, Jim Hutton Educ. 
Found. v. Wolfe, No. 15CW3018 (Colo. Dist. Ct., Water Div. 1 
Feb. 23, 2015). Specifically with respect to wells, the first 
claim for relief sought a declaration that the State Engineer’s 
failure to curtail use of wells for purposes of Colorado’s com-
pliance with its delivery obligations under the Republican Riv-
er Compact, while at the same time curtailing the use of the 
Foundation’s surface water rights, was contrary to Colorado 
and federal law, unconstitutional, in excess of authority, arbi-
trary and capricious, and resulted in injury to the Foundation’s 
water rights. Id. at 12–14. The Foundation sought, among other 
things, to require the State Engineer to curtail groundwater uses 
in the NHP Basin, which it alleged depleted the flows of the 
Republican River, prior to the curtailment of its surface water 
rights on the Republican River. Id. The Foundation’s first claim 
for relief also alleged that the State and Division Engineers, 
and the Colorado Division of Parks and Wildlife, were unlaw-

fully operating Bonny Reservoir in a manner that injured the 
Foundation’s interest in the Hale Ditch water right. Id. 
 The Foundation’s second claim for relief challenged the 
constitutionality of Senate Bill 10-052 (SB 52), 2010 Colo. 
Legis. Serv. ch. 63 (amending Colo. Rev. Stat. § 37-90-106). 
Complaint at 14–16. SB 52 is a 2010 amendment to “clarify” 
section 37-90-106(1)(a). Pursuant to SB 52, the Colorado 
Ground Water Commission (Commission) may no longer alter 
the boundaries of a designated groundwater basin in a manner 
that excludes from a designated groundwater basin wells for 
which conditional or final permits have been issued for the 
diversion of designated groundwater. Colo. Rev. Stat. § 37-90-
106(1)(a). The Foundation alleged that SB 52 was unconstitu-
tional because it: (1) constitutes retrospective legislation that 
impairs its vested surface water rights; (2) violates the prior 
appropriation clause of the Colorado Constitution resulting in a 
taking of surface water rights without just compensation; and 
(3) violates the Foundation’s rights of due process by depriving 
it of the ability to protect its water rights. Complaint at 15–16. 
The Foundation sought a declaratory judgment that SB 52 was 
unconstitutional as applied to the NHP Basin, as it existed prior 
to the enactment of SB 52. Id. at 16. The Foundation asserted 
that if it was successful in this claim, then it would ask the 
Commission to modify the boundaries of the NHP Basin to 
exclude existing wells, the use of which it alleged caused de-
pletions to the flows of the Republican River, and would seek 
the administration of those wells under the prior appropriation 
system. Id. at 12; see also Foundation’s Response to Commis-
sion’s Motion to Dismiss at 5, 12, Jim Hutton Educ. Found. v. 
Wolfe, No. 15CW3018 (Colo. Dist. Ct., Water Div. 1 Apr. 8, 
2016). 
 The Foundation’s third claim for relief challenged the con-
stitutionality of the Colorado Groundwater Management Act of 
1965 (1965 Act), Colo. Rev. Stat. §§ 37-90-101 to -143. Com-
plaint at 16–18. The Foundation alleged that the Republican 
River Compact applied equally to surface and groundwater 
depletions to the flows of the Republican River, and to the ex-
tent that the 1965 Act precluded the administration of ground-
water in the NHP Basin for purposes of Compact compliance, 
the 1965 Act was unconstitutional. It also alleged that the 1965 
Act was unconstitutional if, under SB 52, the boundaries of an 
existing designated groundwater basin could not be redrawn to 
exclude from the designated basin wells that it alleged cause 
depletions to the flow of the Republican River. Id. 
 The Commission intervened in the lawsuit, and filed a mo-
tion to dismiss the Foundation’s second and third claims for 
relief on the basis that the water court lacked jurisdiction over 
the claims. Hutton, 2018 CO 38M, ¶ 13. The Commission ar-
gued that it had primary jurisdiction to determine whether the 
wells in the NHP Basin were diverting designated groundwater, 
and unless and until the Commission determined that one or 
more wells in the NHP Basin were not diverting designated 
groundwater, the water court lack jurisdiction to grant the relief 
requested in the Foundation’s second and third claims for re-
lief. Id. 
 The water court agreed, finding that the Foundation’s sec-
ond claim was not ripe for adjudication in the water court be-
cause the Foundation’s claim of injury was speculative. See 
Order Granting the Commission’s Motion to Dismiss Plain-
tiff’s Second Claim & a Portion of Plaintiff’s Third Claim at 3, 
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Jim Hutton Educ. Found. v. Wolfe, No. 15CW3018 (Colo. Dist. 
Ct., Water Div. 1 Aug. 29, 2016). It explained that the Founda-
tion sought to have the boundaries of the NHP Basin redrawn 
to exclude permitted wells operating within the NHP Basin, 
which would then require those wells to operate within the pri-
ority system in place for surface water rights. Id. However, the 
Foundation first had to prove that the water at issue was not 
designated groundwater. To do so, the Foundation was required 
to “prove to the satisfaction of the Commission, not [the water] 
court, that water presently classified as designated ground wa-
ter is hydraulically connected to surface water and that well 
pumping within the NHP Basin is having more than a de mini-
mis impact on [the Foundation’s] surface water rights.” Id. (cit-
ing Gallegos v. Colo. Ground Water Comm’n, 147 P.3d 20, 
31–32 (Colo. 2006)). The water court pointed out that under the 
1965 Act, “the Commission is vested with exclusive jurisdic-
tion to decide whether the water involved in this controversy is 
designated ground water.” Id. (citing Meridian Serv. Metro. 
Dist. v. Colo. Ground Water Comm’n, 2015 CO 64, ¶ 20, 361 
P.3d 392, 396). Thus, 

[i]f the Commission determines that the water at issue 
is not designated ground water, but instead is ground 
water tributary to surface water, then jurisdiction over 
the water would transfer to the water court. If, howev-
er, the Commission concludes that the water is desig-
nated ground water, which it is currently presumed to 
be, [the Foundation’s] claim that [section] 37-90-
106(1)(a) is unconstitutional is moot. 

Id. at 3–4 (citation omitted). 
 The water court also concluded that the portion of the 
Foundation’s third claim, relating to the Commission’s lack of 
statutory authority to redraw the boundaries of the Basin, also 
involved speculative injury to the Foundation, because it again 
assumed that the groundwater involved was not designated 
groundwater. Id. at 4. The water court found that the Founda-
tion “must first petition the Commission for a determination as 
to whether the water at issue is designated ground water before 
it may litigate this component of the third claim for relief in the 
[water] court.” Id. 
 With respect to the Foundation’s claim that the 1965 Act 
was unconstitutional if the State and Division Engineers were 
precluded by the 1965 Act from administering groundwater to 
meet Colorado’s Compact obligations, the water court conclud-
ed that 

this part of claim three is entwined with [the Founda-
tion’s] first claim for relief and it does not require a 
determination by the Commission as to whether the 
water is designated ground water. Therefore, that por-
tion of claim three is properly before this court and 
will remain part of this action. 

Id. 
 Pursuant to Colo. R. Civ. P. 54(b), the Foundation sought 
and was granted a final judgment on the water court’s dismissal 
of its second claim for relief. The Foundation then appealed the 
dismissal to the Colorado Supreme Court, and that court af-
firmed the decision of the water court. Hutton, 2018 CO 38M, 
¶ 15. 
 The issue certified for appeal under Colo. R. Civ. P. 54(b) 
was “[w]hether the water court properly granted the Commis-

sion’s motion to dismiss the Foundation’s second claim for 
lack of subject matter jurisdiction.” Id. When a jurisdictional 
challenge involves no disputed issues of fact, the appellate 
court reviews the determination de novo, and the party assert-
ing jurisdiction bears the burden of proof. Id. ¶ 17. 
 To determine whether the Foundation has met its burden of 
proving jurisdiction, the Colorado Supreme Court began by 
reviewing the controlling statutes and its precedents defining 
the scope of the jurisdiction of the Commission and the water 
court. Id. ¶ 18. First, it pointed out that the 1965 Act conferred 
jurisdiction on the Commission to “determine designated 
groundwater basins and subdivisions thereof by geographic 
description,” id. (quoting Colo. Rev. Stat. § 37-90-106(1)(a)), 
and to “supervise and control the exercise and administration of 
all rights acquired to the use of designated groundwater,” id. 
(quoting Colo. Rev. Stat. § 37-90-111(1)(a)). In contrast, the 
Water Rights Determination and Administration Act of 1969, 
Colo. Rev. Stat. §§ 37-92-101 to -602, vests the water court 
with exclusive subject matter jurisdiction over water matters. 
Id. ¶ 19 (citing Colo. Rev. Stat. § 37-92-203(1)). Water matters 
include the administration of water in or tributary to natural 
surface streams, but excludes designated groundwater. Id. (cit-
ing Colo. Rev. Stat. § 37-92-102(1)(a)). When a dispute in-
volves a conflict between surface water rights and designated 
groundwater rights, the court has consistently held that “the 
Commission must make the initial determination as to whether 
the controversy implicates designated ground water.” Id. ¶ 21 
(quoting Meridian, 2015 CO 64, ¶ 20). Only if the Commission 
first determines that designated groundwater is not involved 
does jurisdiction shift to the water court. Id. 
 The Foundation argued for an exception to this rule on the 
grounds that the change of law effected by SB 52 deprived sur-
face water users of their ability to protect their water rights 
within the NHP Basin. Id. ¶ 22. In the Foundation’s view, the 
version of section 37-90-106 prior to its amendment by SB 52 
should control this dispute because it had no cut-off date for 
challenges to the boundaries of designated groundwater basins. 
Id. The Foundation argued that because SB 52 would prevent it 
from excluding from the NHP Basin wells it alleged are harm-
ing its senior surface water rights, it was challenging the statu-
tory framework, and presenting a constitutional challenge that 
the Commission could not address. Id. Thus, it argued that its 
as-applied constitutional challenge to the statute stated a claim 
that was sufficiently ripe for resolution by the water court. Id. 
 The court was not persuaded, pointing out that the Founda-
tion’s constitutional challenge still required a determination by 
the Commission whether the water involved was designated 
groundwater, and that jurisdiction would not shift to the water 
court unless the Commission determined the water involved 
was not designated groundwater. Id. ¶¶ 23, 24. If the Commis-
sion determined the water to be designated groundwater, then 
the Foundation’s constitutional claim would be moot. Id. ¶ 24. 
Thus, the court reiterated its established view that a party 
should not be allowed to “jump[] straight to the issue of what 
the relief would be if the asserted injury were true.” Id. (altera-
tion in original) (quoting Gallegos, 147 P.3d at 32). 
 The court also concluded that the fact that the Founda-
tion’s claim was an as-applied constitutional challenge did not 
change the result. Id. ¶ 25. It explained that to prevail on an as-
applied challenge, “the Foundation must ‘establish that the 
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statute is unconstitutional under the circumstances in which [it] 
has acted or proposes to act.’” Id. (alteration in original) (quot-
ing People v. Maxwell, 2017 CO 46, ¶ 7, 401 P.3d 523). Since 
the Foundation conceded that its ultimate aim is to alter the 
NHP Basin’s boundaries to exclude wells that it asserts cause 
injury to its surface water rights, it must first prove to the 
Commission that the water involved is not designated ground-
water. Id. Unless and until the Foundation does so, it cannot 
pursue its constitutional challenge to SB 52. Id. Since the 
Foundation failed to meet its burden of proving that the water 
court had jurisdiction over its constitutional challenge, the de-
cision of the water court was affirmed. Id. ¶ 26. 
 Editor’s Note: The reporter represents groundwater user 
defendants in this lawsuit. 
 
LEGISLATIVE UPDATE 
General Assembly Authorizes Greater Use of Reclaimed 
Domestic Wastewater 
 Senate Bill 18-038 and House Bills 18-1069 and 18-1093 
authorize and encourage the Colorado Water Quality Control 
Commission (Commission) to adopt control regulations allow-
ing greater reuse of reclaimed domestic wastewater for purpos-
es other than drinking water. See S. 18-038, 2018 Colo. Legis. 
Serv. ch. 400 (effective Aug. 8, 2018); H.R. 18-1069, 2018 
Colo. Legis. Serv. ch. 179 (effective Aug. 8, 2018); H.R. 18-
1093, 2018 Colo. Legis. Serv. ch. 171 (effective Aug. 8, 2018). 
To accomplish this goal, each Act amends the definition of 
reclaimed domestic wastewater contained in Colo. Rev. Stat. 
§ 25-8-103(17.5) to mean wastewater that is treated to one of 
three different standards defined in new sections 25-8-205.7, -
205.8, and -205.9. The Acts are identical, except that each au-
thorizes additional uses for reclaimed domestic wastewater. 
Each Act authorizes the Commission to adopt control regula-
tions in accordance with the new sections 25-8-205.7, -205.8, 
and -205.9 that contain standards for the use of the reclaimed 
wastewater that will protect public health while encouraging 
the reuse of reclaimed domestic wastewater. 
 The Acts establish three levels of treatment required for 
reuse of treated domestic wastewater and prescribe the point of 
compliance and allowed uses under each category. The point of 
compliance for outdoor uses is the place identified by the 
treatment entity, which is after all treatment has been complet-
ed, but before dilution or blending of the water has occurred. 
The point of compliance for such water to be used for indoor 
non-potable uses in a building where plumbing fixtures are 
accessible to the general public is the location where the water 
is delivered into the occupied premises. 
 The category 1 standard is domestic wastewater that has 
received secondary treatment and disinfection, and that at the 
point of compliance meets the E. coli and total suspended sol-
ids standards adopted by the Commission for such water. The 
Commission may authorize the use of category 1 treated do-
mestic wastewater for evaporative and non-evaporative indus-
trial processes; non-discharging construction and road 
maintenance; landscape irrigation at sites with restricted ac-
cess; zoo operations; irrigation of non-food crops, including 
industrial hemp; and silviculture. 
 The category 2 standard requires that the domestic 
wastewater receive secondary treatment with filtration and dis-

infection, and at the point of compliance, meet the Commis-
sion’s standards for E. coli and turbidity for category 2 water. 
This category of water may be used for any use allowed under 
category 1; washwater applications; landscape irrigation at sites 
without restricted access; commercial laundries; automated 
vehicle washing; manual, nonpublic vehicle washing; and non-
residential fire protection. 
 The category 3 standard requires the domestic wastewater 
to receive secondary treatment with filtration and disinfection, 
and at the point of compliance, to meet the Commission’s 
standards for E. coli and turbidity for category 3 water. Catego-
ry 3 water may be used for any of the uses allowed for catego-
ries 1 and 2; landscape irrigation at sites controlled by 
residents; residential fire protection; toilet and urinal flushing; 
and irrigation of food crops for noncommercial use. Category 3 
water may be used for toilet and urinal flushing in multifamily 
residential structures and nonresidential structures only if the 
toilet and urinal installations are conducted in accordance with 
State Plumbing Code, Colo. Rev. Stat. §§ 12-58-101 to -117, 
and the regulations of the State Plumbing Board. The Acts au-
thorize the State Plumbing Board to adopt rules establishing 
standards for the installation and inspection of toilet and urinal 
systems and structures that use category 3 water. 
 The Acts go on to provide that on or before December 31, 
2019, the Commission may promulgate the necessary control 
regulations to implement the reuse of treated domestic 
wastewater as contemplated by the legislation. The Commis-
sion is authorized to create additional categories of water quali-
ty standards and to re-categorize any of the uses allowed in 
categories 2 and 3 into a less stringent water quality category. 
The Commission may also promulgate more restrictive water 
quality standards for the reuse of treated domestic wastewater 
than those prescribed in the legislation, but only if it determines 
the legislation’s categories are not protective of public health as 
demonstrated by either (1) a documented incident of microbial 
disease that has a reasonable potential to affect public health 
and that likely originated from reclaimed domestic wastewater, 
or (2) a peer-reviewed publication that identifies a potential 
public health risk posed by the use of reclaimed domestic 
wastewater under the standards established in the legislation. 
Finally, the Water Quality Control Division is authorized to 
grant variances to a user of reclaimed domestic wastewater 
from the standards in the legislation if the user demonstrates to 
the Division’s satisfaction that the proposed use will sufficient-
ly protect public health and the environment. 
Funding for Control of Invasive Aquatic Species 
 House Bill 18-1008 was adopted to provide a mechanism 
for funding of Colorado’s efforts to prevent the spread of quag-
ga and zebra mussels and other aquatic nuisance species within 
the state. See H.R. 18-1008, 2018 Colo. Legis. Serv. ch. 137 
(effective Aug. 8, 2018). This legislation has two general 
mechanisms for prevention of the spread of aquatic nuisance 
species. First, it expands the inspection program for motor 
boats and sailboats, and allows the Division of Parks and Wild-
life (Division) to impound boats that they believe to be contam-
inated with aquatic nuisance species. It also permits the 
Division to charge the owner of the boat for all costs incurred 
by the Division or its contractor in storing or decontaminating 
the vessel. In addition, the legislation adopts new Colo. Rev. 
Stat. § 33-10.5-104.5, called the Mussel-free Colorado Act. It 
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requires all owners or operators of motor boats and sailboats to 
purchase a separate aquatic nuisance species stamp in order to 
operate or use a motor boat or a sailboat on the waters of the 
state, or to have a motor boat or a sailboat at a vessel staging 
area. This creates a source of revenue for the Division to fund 
the inspection of watercraft at lakes and reservoirs throughout 
the state to prevent the spread of quagga mussels and zebra 
mussels. In addition, the Mussel-free Colorado Act authorizes 
substantial fines and criminal penalties for persons who (1) fail 
to comply with the request to inspect a vehicle, (2) launch a 
vessel without having it checked at an aquatic nuisance species 
check station, or (3) fail to purchase an aquatic nuisance spe-
cies stamp. All of this is done in aid of preventing the spread of 
quagga mussels, zebra mussels, and other aquatic nuisance 
species within the state. 
Use of Groundwater Incident to Sand and Gravel 
Operations 
 Colorado has long required the operators of sand and grav-
el pits that expose groundwater to the atmosphere to obtain a 
well permit to replace evaporation from the open water surface 
of gravel pits. The State Engineer, however, was not authorized 
to approve substitute water supply plans authorizing the use of 
water from the gravel pit incidental to the mining process. Sen-
ate Bill 18-041 amends Colo. Rev. Stat. §§ 37-90-107 (desig-
nated groundwater) and 37-90-137(11)(a)(I) (tributary 
groundwater) to empower the Colorado Ground Water Com-
mission to approve replacement plans, and to empower the 
State Engineer to approve substitute water supply plans that 
allow uses of groundwater incidental to open mining for sand 
and gravel, including processing and washing of the mined 
materials; dust suppression; mine land reclamation including 
temporary irrigation for revegetation; liner or slurry wall con-
struction; production of concrete and other aggregates; de-
watering; and mitigation of impacts from mining and 
dewatering. See S. 18-041, 2018 Colo. Legis. Serv. ch. 9 (ef-
fective Aug. 8, 2018). 
Procedures for Protecting Stream Flow Mitigation Water 
Releases from New Storage 
 Colo. Rev. Stat. § 37-60-122.2 recognizes the responsibil-
ity of the State for fish and wildlife resources located in and 
around state waters that are affected by the construction, opera-
tion, or maintenance of water diversion, delivery, or storage 
facilities. Because the impact of such facilities on fish and 
wildlife is a matter of statewide concern, section 37-60-122.2 
requires mitigation of the impacts on fish and wildlife re-
sources from the construction, operation, or maintenance of 
such facilities. Accordingly, an applicant planning to construct 
any diversion, delivery, or storage facility that requires an ap-
plication for a permit, license, or other approval from the Unit-
ed States must inform the Colorado Water Conservation Board 
(Board), the Colorado Parks and Wildlife Commission, and the 
Division of Parks and Wildlife of its application and must sub-
mit a mitigation proposal to those agencies. Colo. Rev. Stat. 
§ 37-60-122.2(1)(b). Site-specific dredge and fill permits for 
operations that do not involve the construction of a reservoir, 
section 404 nationwide permits, and certain specifically identi-
fied projects are not required to have mitigation plans. Id. 
 Mitigation of impacts on fish and wildlife resources caused 
by the construction of new reservoirs frequently requires the 
release of water for maintenance of certain stream flows. The 

problem faced by an applicant is how to ensure that the mitiga-
tion water delivered to a specific stream reach remains in the 
affected stream reach, is not diverted by intervening water 
rights, and is not reduced by exchanges through the affected 
stream reach. The purpose of Senate Bill 18-170 is to establish 
a non-exclusive mechanism to comply with section 37-60-
122.2, under which water released from mitigation purposes 
will remain in the stream reach intended to be benefitted from 
the mitigation water. See S. 18-170, 2018 Colo. Legis. Serv. ch. 
125 (effective Aug. 8, 2018). To accomplish this, the Act estab-
lishes a new procedure, to be codified at Colo. Rev. Stat. § 37-
92-102(8), whereby the applicant may dedicate water to the 
Board for a “protected mitigation release.” (The citations to 
Senate Bill 18-170 herein are to the specific sections of 37-92-
102(8) contained in the Act, despite the provisions becoming 
effective on August 8, 2018.) The Act also establishes a judicial 
procedure pursuant to which the applicant and the Board can 
obtain a decree for an instream flow through a specified reach 
of the stream in which the protected mitigation release will be 
administered past all intervening water rights, so as to ensure 
that the mitigation water remains in the stream to accomplish 
its mitigation purpose throughout the affected stream reach. 
 The legislation is exceedingly complex, and for that reason 
is only generally described here. It contemplates that the owner 
of a new water storage right, for water to be stored in new res-
ervoir capacity, will dedicate water to the Board to provide the 
Board water stored under the new water storage right, which 
water to be released from the reservoir to mitigate impacts of 
the new reservoir storage on fish and wildlife resources within 
a specifically identified stream reach. Colo. Rev. Stat. § 37-92-
102(8)(a)(I). The amount of water to be released is the amount 
identified in the mitigation plan, up to the amount of water that 
the Board determines is appropriate for stream flows to pre-
serve or improve the natural environment to a reasonable de-
gree. Id. § 37-92-102(8)(a)(III). The mitigation water released 
from the reservoir, however, must be rediverted at or below the 
downstream terminus of the qualifying stream reach by the 
owner of the water storage right. Id. 
 For purposes of the Act, “mitigation release” means water 
released from the water storage right into a qualifying stream 
reach to reasonably mitigate impacts of the new reservoir ca-
pacity on fish and wildlife resources in the qualifying stream 
reach. Id. § 37-92-102(8)(b)(II). A “protected mitigation re-
lease” means the amount of water to be released for mitigation 
that the Board has determined is appropriate for instream flows, 
is approved by the water court, and is protected from diversion, 
exchange, or use by the holders of conditional or vested water 
rights or any other persons at any location within the qualifying 
stream reach. Id. § 37-92-102(8)(b)(V). A “qualifying stream 
reach” means all or a portion of a natural stream, as identified 
in the fish and wildlife mitigation plan approved under section 
37-60-122.2, and within which the Board has determined, and 
the water decree confirms, that water for a protected mitigation 
release is appropriate to preserve or improve the natural envi-
ronment to a reasonable degree. Id. § 37-92-102(8)(b)(VI). 
 The Act prohibits the holders of conditional or vested wa-
ter rights, or anyone else, from diverting, exchanging upon, or 
using a protected mitigation release within a qualifying stream 
reach unless the diversion, exchange, or use is fully augmented 
so that there is no reduction in the protected mitigation release 
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at any location within the qualifying stream reach (other than 
reductions caused by evaporation, transpiration, or other inci-
dental losses). Id. § 37-92-102(8)(c)(II). The owner of the pro-
tected mitigation release must re-divert all of the protected 
mitigation release at or below the downstream terminus of the 
qualifying stream reach. Id. § 37-92-102(8)(c)(IV). However, 
the owner may not do so by exchange through any portion of 
the qualifying stream reach or into the reservoir from which the 
protected mitigation water was released. Id. Any other water in 
the qualifying stream reach remains available to other water 
users for beneficial use. Id. § 37-92-102(8)(c)(V). 
 Senate Bill 18-170 creates a new water court approval pro-
cess specifically for adjudication of protected mitigation re-
leases. Id. § 37-92-102(8)(a)(II). As a prerequisite to the water 
court application, any owner that intends to make a protected 
mitigation release under section 37-92-102(8) must first dedi-
cate the proposed protected mitigation release water to the 
Board by grant, donation, or contract in accordance with the 
requirements of section 37-92-102(3) and (8). Id. § 37-92-
102(8)(d)(I). The dedication or other conveyance to the Board 
must make the proposed protected mitigation or releases avail-
able to the Board. Id. § 37-92-102(8)(d)(II). The applicant, and 
the Board as a co-applicant, must file an application with the 
water court in the water division in which the new reservoir 
capacity is located to obtain approval of the proposed protected 
mitigation release. Id. § 37-92-102(8)(d)(III). Any such appli-
cation must be filed within 12 months following the month in 
which the new reservoir capacity has been certified for storage 
by the State Engineer. Id. 
 Once a qualifying application has been filed with the water 
court, the water court must enter a decree approving the pro-
tected mitigation release if (1) the Board demonstrates that the 
proposed protected mitigation release is in an amount appropri-
ate to preserve or improve the natural environment to a reason-
able degree within the qualifying stream reach; and (2) the 
owner proves that the proposed protected mitigation release 
will not cause (a) an expanded use of the water storage right 
from which the mitigation releases are to be made, and (b) will 
not cause injury to any other vested water rights, including 
pending applications and exchange of water being made pursu-
ant to appropriations or practices existing on the date of the 
filing of the application. Id. § 37-92-102(8)(f)(I). 
 If a party opposing the application challenges the Board’s 
determination of the appropriateness of the quantity of water 
necessary to preserve or improve the natural environment to a 
reasonable degree within the qualifying stream reach, then the 
judicial review is governed by the State Administrative Proce-
dure Act, Colo. Rev. Stat. § 24-4-106(6) and (7), and is based 
upon the record submitted by the Board. Id. § 37-92-
102(8)(f)(I)(A). For purposes of determining whether a water 
right will be injured by adjudication of the protected mitigation 
release, the inability of other water users to divert, exchange 
upon, or use the water for the protected mitigation release does 
not constitute injury. Id. § 37-92-102(8)(f)(II). 
 The decree of the water court approving the protected mit-
igation release must contain terms and conditions to prevent 
injury to other water rights, prevent expanded use of the water 
right from which the protected mitigation release is to be made, 
and ensure that the protected mitigation release can be adminis-
tered. Id. § 37-92-102(8)(f)(IV). Any such decree must specifi-

cally identify the timing and rate of the protected mitigation 
release, the qualifying stream reach, and the flow rate that is 
appropriate to preserve or improve the natural environment to a 
reasonable degree. Id. As a condition of the approval of a pro-
tected mitigation release, the owner thereof is required to con-
struct, maintain, and repair suitable measuring devices for 
administration of the protected mitigation release. Id. § 37-92-
102(8)(f)(V). If operation of the protected mitigation release 
requires physical modification to any existing water diversion 
structure in the qualifying stream reach, then the owner of the 
protected mitigation release is responsible for all reasonable 
construction costs associated with such modification, and the 
reasonable operation and maintenance costs incurred by the 
owner of the existing structure that would not have been in-
curred by the owner in the absence of the physical modification 
to the structure. Id. § 37-92-102(8)(g). 
 Mitigation releases are not protected when the amount of 
the existing flow in a qualifying stream reach is such that the 
addition of the protected mitigation water exceeds the stream 
flow rate set forth in the decree as appropriate to preserve or 
improve the natural environment to a reasonable degree, or the 
owner is not in compliance with the terms of the decree or the 
other technical administrative requirements of the Act. Id. § 37-
92-102(8)(i). 
 While this Act is a constructive resolution of a difficult 
legal problem, it is still a highly complex and convoluted pro-
cedure for accomplishing a public good. It breathes new life 
into the old saw that no good deed goes unpunished. 
 
 

FEDERAL 
(Amy K. Kelley, Reporter) 

 
 
PROCEDURAL ISSUES ADDRESSED IN TWO FEDERAL INDIAN 
RESERVED RIGHTS CASES 
Walker River Case Remanded 
 Litigation concerning the rights in the Walker River Basin 
has been ongoing intermittently for nearly a century. The Unit-
ed States first brought suit for the recognition of federal re-
served water rights for the Walker River Paiute Tribe in 1924, 
resulting in a decree in United States v. Walker River Irrigation 
Dist., 11 F. Supp. 158 (D. Nev. 1935), rev’d, 104 F.2d 334 (9th 

Cir. 1939) (decree in 1936). The decree provided that the trial 
court would retain jurisdiction for decree modifications. In the 
1990s, several non-tribal water users invoked the court’s con-
tinuing jurisdiction to challenge actions of the California State 
Water Resources Control Board. Walker River Paiute Tribe, 
and later the United States on behalf of the Tribe’s water rights 
claims, brought counterclaims. The case was split into “sub-
files”; the Tribe’s and United States’ counterclaims were in 
subfile B. 
 The trial court entered a decree in subfile B in 2015, sub-
stantively addressing one issue involving groundwater, but 
holding that claim preclusion principles prevented it from ad-
dressing any of the other counterclaims. See United States v. 
Walker River Irrigation Dist., No. 3:73-cv-00127, 2015 WL 
3439106 (D. Nev. May 28, 2015), rev’d, 890 F.3d 1161 (9th 
Cir. 2018); see also Vol. XLVIII, No. 2 (2015), of this Newslet-
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ter. The latter determination was reversed (at least temporarily) 
in United States v. Walker River Irrigation Dist., 890 F.3d 1161 
(9th Cir. 2018). The appellate court first found that the trial 
court did, indeed, have continuing jurisdiction to entertain the 
counterclaims under its power to address modifications of the 
1936 decree, disagreeing with the trial court “that the counter-
claims constituted a ‘new action.’” Id. at 1169. This part of the 
decision addressed the meaning of the term “modifying” at 
some length, noting among other things that the Supreme Court 
had “construed a water rights decree with similar jurisdictional 
language as retaining jurisdiction to address yet-unlitigated 
rights to the same waterway.” Id. at 1170 (citing Arizona v. 
California, 460 U.S. 605 (1983)). 
 Having declared the existence of jurisdiction to proceed, 
the appellate court strongly disagreed with the trial court’s 
treatment of the claim preclusion issue, but in a limited fashion. 
In preliminary proceedings, the trial court had asked for brief-
ing on jurisdictional issues, but had explicitly stated that it did 
not want to address other matters yet, specifically including the 
issue of res judicata. Yet, when the court disposed of the juris-
dictional motions, it sua sponte raised the issue of claim preclu-
sion, and granted the motions of the non-tribal parties to 
dismiss all of the counterclaims. Id. at 1164–65. The appellate 
court was affronted: “This circuit has never ‘upheld a dismissal 
for claim or issue preclusion where the parties were not given 
any opportunity to be heard on the issue.’” Id. at 1172 (quoting 
Headwaters Inc. v. U.S. Forest Serv., 399 F.3d 1047, 1055 (9th 
Cir. 2005)). It remanded the case, directing that “the district 
court should ‘subject [any potential] res judicata decision to the 
rigors of the adversarial process.’” Id. (alteration in original) 
(quoting State of Nev. Employees Ass’n v. Keating, 903 F.2d 
1223, 1225 (9th Cir. 1990)). 
 Furthermore, a different judge is going to be presiding 
over the remand because, although reassignment is appropriate 
only in “rare and extraordinary circumstances,” id. at 1173 
(quoting Nat’l Council of La Raza v. Cegavske, 800 F.3d 1032, 
1045 (9th Cir. 2015)), the appellate court “reluctantly con-
clude[d]” that such was the instant case, id. The trial judge had 
made rather pointed critical comments about the U.S. attorneys, 
and the federal government generally, and the court of appeals 
opined that “Judge Jones would have substantial difficulty put-
ting out of his mind previously expressed views” and that “re-
assignment will preserve the appearance of justice.” Id. 
 The appellate court, however, was relatively clear that it 
was not attempting to pre-ordain the result of the rigorous ad-
versarial contest regarding claim preclusion on remand. It did, 
however, issue an admonition that the newly and randomly 
assigned trial judge should heed.  

[B]ecause we have concluded that the counterclaims 
are not a new action [but rather a request for decree 
modification], traditional claim preclusion and issue 
preclusion do not apply. Instead, the counterclaims are 
“subject to the general principles of finality and re-
pose, absent changed circumstances or unforeseen is-
sues not previously litigated.”  

Id. at 1172–73 (citation omitted) (quoting Arizona v. Califor-
nia, 460 U.S. at 619). 

New Mexico Court of Appeals Addresses Water Settlement 
 In 2005, following more than a decade of negotia-
tion, the Navajo Nation, the United States, and the 
State of New Mexico . . . reached an agreement . . . 
settling the Navajo Nation’s claims to water in the San 
Juan River Basin . . . . Federal legislation to approve 
and implement the Settlement Agreement was enacted 
by Congress in 2009 . . . . The New Mexico Legisla-
ture then . . . authorized the New Mexico State Engi-
neer to bring a lawsuit seeking judicial approval 
regarding the State’s share of the water . . . . In the 
subsequent suit the settling parties asked the San Juan 
County District Court to approve the water rights pre-
viously allocated in congressional legislation [for nu-
merous water uses from full scale projects to 
recreational uses] . . . . Others with an interest in the 
Settlement Agreement were invited into this inter se 
proceeding . . . . 

State ex rel. State Eng’r v. United States, No. A-1-CA-33535, 
2018 WL 1616612, *1 (N.M. Ct. App. Apr. 3, 2018) (internal 
citations omitted). 
 This report addresses the appeal to the New Mexico Court 
of Appeals by non-settlement parties, who objected to the ap-
proval in the district court of the settlement agreement (Settle-
ment) water allocations. This was high stakes litigation, 
because, as the court noted, the San Juan is the largest river in 
New Mexico and “is a water source much coveted in this arid 
portion of the country.” Id. 
 The court of appeals affirmed, mainly addressing the pro-
cedure, but making some standard comments relating to federal 
Indian reserved rights as it went along. It first rejected the ar-
gument of the objectors that the Settlement was invalid without 
explicit and express approval of the state legislature. Id. at *4. 
As a preface to that rejection, the court felt constrained to state: 

 This contention, like Appellants’ entire appeal, is 
based on a failure to understand the nature of the rela-
tionship between Indian nations and the United States 
government as well as the structure of federalism. It is 
compounded by a misconception of New Mexico wa-
ter law procedure and the role of the New Mexico 
State Engineer. We explain. 

Id. at *3. The tenor of the opinion did not improve. 
 It serves little purpose to reiterate all of the factual and 
legal errors and omissions in the briefing with which the court 
of appeals contended. (There were, of course, some respecta-
ble, even if ultimately unsuccessful, arguments made by the 
objectors as well, and the court of appeals’ snark might haunt it 
if there is further review. And the objectors made a number of 
sympathetic—to many—arguments (e.g., global warming, 
rights of other tribes, endangered species) irrespective of their 
contextual legal respectability. But as we know, the law can be 
an ass, with apologies to Charles Dickens.) The following dis-
cussion covers some useful morsels in the case that might be 
cite worthy in future litigation. 
 Here are some brief excerpts relating to federalism in wa-
ter law and the nature of settlements (and of compacts in gen-
eral). “Although the state has an interest in regulating water 
within its boundaries, it lacks any ownership claim in such wa-
ter.” Id. “It is . . . federal, not state, law that governs the validi-
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ty and interpretation of water settlements between states and 
tribes.” Id. “[A] compact between interstate authorities may not 
be impaired by the participating states once approved by Con-
gress.” Id. These statements of law led the court to find that 
“federal preemption disposes of many of [the objectors’] argu-
ments . . . .” Id. at *4. Furthermore, the state legislature had 
expressly delegated the State Engineer authority to do precisely 
what he did following the Settlement and Act of Congress. 
(The legislature had even appropriated $50 million towards 
covering costs of the Settlement.) “To argue that the Legisla-
ture did not authorize the Governor and Attorney General to 
enter into this Settlement . . . is at best illogical, and more to the 
point, incorrect.” Id. 
 Other procedural, or largely procedural, conclusions of the 
court of appeals included first, that the “specifically designed” 
New Mexico inter se procedure 

does not follow the typical civil pattern of permitting 
claims, cross-claims, and counter-claims. New Mexico 
statutes specifically allow the district court flexibility 
to adjudicate the senior water rights first, and then ad-
dress junior claims. This procedure is efficient . . . . 
That is exactly what the district court did here; Appel-
lants’ “cross claims” were treated as objections to the 
Settlement, and now the State Engineer knows how 
much water must be subtracted for the “senior” Nava-
jo Nation claims before he calculates the junior 
claims. 

Id. at *9 (footnote omitted). Second, with regard to whether the 
notice given in the proceeding met due process requirements, 
one problem was that counsel for some objectors did not pro-
vide all the current names that were available. The court stated 
that “Appellants cannot complain of reversible error they invit-
ed and thereby caused.” Id. at *10. In general, the court found 
the notice, which was consistent with N.M. R. Civ. P. 1-
071.2(C), to be constitutionally adequate. State ex rel. State 
Eng’r, 2018 WL 1616612, at *10. Next, the discovery process 
was found to be “orderly and appropriate.” Id. at *11. Finally, 
the court adamantly rejected the objectors’ “intemperate” ar-
guments that the district court knowingly admitted false or in-
admissible evidence, id. at *11, and warned that one particular 
line of “evidence free” charges levied by objectors were poten-
tially sanctionable, id. at *12. 
 With regard to the general topic of reserved water rights, 
the title of part II of the opinion summarizes the court’s posi-
tion nicely: “State Law Limitations Do Not Control Navajo 
Water.” Id. at *4. Most importantly, the court pointedly and 
correctly held that the usual beneficial use requirements of pri-
or appropriation law (use it or lose it, no speculation) do not 
apply to federal Indian reserved rights. Id. at *5. Similar argu-
ments that the Reclamation Act of 1902 imposed a beneficial 
use requirement on the Tribe’s rights were also correctly re-
jected; “the 1902 Reclamation Act is clearly not the source of 
the federal government’s authority to create the Navajo Reser-
vation or reserve water rights . . . .” Id. The issue whether the 
Colorado River Compact aided the objectors’ argument was a 
closer call, but in the end it too failed. “Rather than supporting 
Appellants’ argument, these sources indicate Navajo Nation 
rights should not be limited to the amount of water used on the 
reservation at the time of its dedication.” Id. at *6. 

 The last substantive arguments related to quantification, 
and the court held that the district court had properly applied 
the Winters doctrine and the practicably irrigable acreage (PIA) 
standard. Id. The court found that the PIA was “the recognized 
baseline for measuring reservation water rights when the intent 
of the reservation was agriculture,” but prior authority did not 
hold “that [PIA] is the only proper way to quantify federal re-
served rights for Indian Tribes.” Id. at *7. The court stated that 
“the fundamental purpose of the Navajo Reservation was to 
create a sustainable homeland for the tribe,” and found no rea-
son to find that the district court’s quantification was an “abuse 
of discretion” for failure to apply the “PIA mantra.” Id. at *8. 
 Specifically with regard to the district court’s “award of 
water” in the Settlement proceedings to the Navajo Indian Irri-
gation Project (NIIP), the appellate court found that the lower 
court had properly applied the fair, adequate, and reasonable 
standard. Id. The appellate court reiterated that the Settlement 
Act approving the Settlement (which Act amended the original 
Act authorizing the NIIP, but confirmed an allocation of 
508,000 acre-feet per year) obviated the applicability of state 
law beneficial use requirements, and the rigid and exclusive 
application of the PIA standard. Id. “Appellants’ argument that 
Congress statutorily adopted the agreed amount of 508,000 
acre-feet, but secretly expected a state judge to compute the 
Navajo Nation’s share on a PIA calculation, flies in the face of 
this history.” Id. at *9. That being said, the court, in addressing 
the history, noted without any application at all to the case, that 
the Navajo Tribal Council, in the negotiations for the original 
authorization of the NIIP, had agreed that the 508,000 acre-feet 
would be “shared with other San Juan users in drought years,” 
and “would not assert its 1868 date of appropriation to such 
water.” Id. 
 Whether these historical statements could become relevant 
in further review remains to be seen. It seems reasonable to 
believe, given the high importance of the San Juan waters to 
scores of institutional (much less individual) water users, that 
further review will be sought. 
 Some of the same issues addressed in this case were also 
addressed in a related unpublished opinion. See State ex rel. 
State Eng’r v. United States, No. A-1-CA-33437, 2018 WL 
2214597 (N.M. Ct. App. Apr. 3, 2018) (unpublished). 
 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
COURT OF APPEAL UPHOLDS ALLOCATION OF WATER 
RIGHTS FEES 
 In a dispute between the State Water Resources Control 
Board (Board) and a group of water rights holders, led by 
Northern California Water Association, the California Third 
District Court of Appeal held that fees collected in the 2003–
2004 fiscal year for the state’s Water Rights Fund were reason-
ably related to the cost of administering the fee payers’ water 
rights, and that the fees collected from Central Valley Project 
(CVP) contractors were proportional to their beneficial inter-
ests in CVP water. N. Cal. Water Ass’n v. State Water Res. 
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Control Bd., 230 Cal. Rptr. 3d 142, 146–47 (Ct. App. 2018), 
review denied (May 16, 2018). 
 The California Constitution requires the legislature to ap-
prove new taxes by a two-thirds majority. Cal. Const. art. XIII 
A, § 3. New fees are exempt from this requirement if they do 
not “exceed the reasonable cost of providing services necessary 
to regulate the activity for which the fee is charged.” Cal. Farm 
Bureau Fed’n v. State Water Res. Control Bd. (Farm Bureau 
II), 247 P.3d 112, 123 (Cal. 2011). 
 In 2003, the California legislature, by a 53% majority, 
amended the water code so that holders of water permits and 
licenses must pay an annual fee to fund the Board’s Division of 
Water Rights. N. Cal. Water Ass’n, 230 Cal. Rptr. 3d at 148; 
see Cal. Water Code § 1525. To implement this schema, the 
Board adopted regulations requiring permit and license holders 
to pay a fee calculated from the expected cost of the Board’s 
water rights activities and the face value of the right holder’s 
permit or license. N. Cal. Water Ass’n, 230 Cal. Rptr. 3d at 
149. In 2011, the California Supreme Court held that the statute 
requiring the fee was constitutional, but remanded to the trial 
court to determine whether the Board’s fee schedule was rea-
sonably related to the costs of its water rights activities. Farm 
Bureau II, 247 P.3d at 117; see also Vol. XLIV, No. 2 (2011) 
of this Newsletter. 

The Board regulates all appropriative water rights ac-
quired since 1914 through a system of permits and li-
censes. It does not have jurisdiction to regulate 
riparian, pueblo, and pre-1914 appropriative rights 
[(pre-1914 rights)]. It does, however, “have authority 
to prevent illegal diversions and to prevent waste or 
unreasonable use of water, regardless of the basis un-
der which the right is held.” 

N. Cal. Water Ass’n, 230 Cal. Rptr. 3d at 147–48 (footnotes 
omitted) (citations omitted) (quoting Farm Bureau II, 247 P.3d 
at 118). Post-1914 permit and license holders only account for 
40% of all surface water rights in the state. Id. at 148. The 
Board only has authority to impose fees on post-1914 permit 
and license holders. Id. 
 On remand from the California Supreme Court, the trial 
court found the Board’s regulatory fees were not reasonably 
related to the Board’s costs for regulating water rights, because 
fees collected from the post-1914 right holders paid for the 
Board’s regulation of pre-1914 right holders, whom the Board 
does not have jurisdiction to tax. Id. at 152. The court of appeal 
reversed, concluding the trial court ignored substantial evi-
dence in the record demonstrating that the 40% of post-1914 
right holders levied accounted for 90% of the Board’s water 
rights activities, and the fees actually collected in the 2003–
2004 fiscal year were applied to less than 90% of the Board’s 
costs for water rights regulation that year. Id. at 156, 158. 
 The court of appeal also reversed the trial court’s finding 
that the Board did not properly calculate the CVP contractors’ 
beneficial interests in CVP water. The U.S. Bureau of Recla-
mation (Bureau) administers the CVP in California, but refuses 
to pay water rights fees by invoking sovereign immunity. Id. at 
160, 164. Instead of levying on the Bureau, the Board applies 
the Bureau’s fees to its CVP contractors, who are the benefi-
ciaries of the Bureau’s water rights. Id. at 160. The court of 
appeal concluded the Board correctly allocated the Bureau’s 

entire fee to its contractors because the contractors received all 
of the CVP’s available water. Id. at 165–66. The CVP is sub-
ject to numerous state and federal regulations that limit the 
project’s available water, but the court of appeal characterized 
those limitations as conditions on the Bureau’s water rights 
rather than other uses coequal with the project contracts. Id. 
The Bureau delivered to its contractors all of the water availa-
ble after complying with regulations, so the trial court erred in 
finding that the contractors did not receive 100% of the benefi-
cial interest in the water. Id. at 167. 
 Editor’s Note: The reporter was on the panel that heard 
this appeal and concurred in the judgment. 
 
SUPREME COURT UPHOLDS IMPOSITION OF WATER 
QUALITY FEES 
 In a related case, the California Supreme Court approved 
the imposition of statutorily authorized permit fees on waste 
dischargers by the State Water Resources Control Board 
(Board) under the Porter-Cologne Water Quality Control Act, 
Cal. Water Code §§ 13000–16104. Cal. Bldg. Indus. Ass’n v. 
State Water Res. Control Bd., 416 P.3d 53 (Cal. 2018). 
 Before dealing with the substantive constitutional chal-
lenges to the fees, the court decided the number of votes on the 
five-member Board that were required to adopt the fees. When 
the fees were adopted, there were two vacancies on the Board 
and the remaining three members split 2-1 to adopt the fees. 
The court held that the common law rule that a majority of the 
quorum of the Board was sufficient absent any contrary statuto-
ry provision was applicable. Id. at 57–58. Thus, the two mem-
bers voting in favor of the fees were sufficient. The court, in a 
lengthy and detailed analysis, examined a statutory provision 
(Cal. Water Code § 181) related to Board hearings that the peti-
tioners claimed abrogated the common law rule but concluded 
it did not. Id. at 58–60. 
 There also were substantive challenges to the fees. The fee 
schedule included eight different waste discharge permit fees, 
relating to different program areas such as storm water permits. 
Id. at 60–61. With regard to statutory challenges, the plaintiff 
claimed the fees violated Cal. Water Code § 13260(d)(1)(B), 
“which provides that ‘[t]he total amount of annual fees collect-
ed pursuant to this section shall equal that amount necessary to 
recover costs incurred in connection with the issuance, admin-
istration, reviewing, monitoring, and enforcement of waste 
discharge requirements and waivers of waste discharge re-
quirements.’” Bldg. Indus., 416 P.3d at 61 (alteration in origi-
nal). The plaintiff also argued the fees violated Cal. Water 
Code § 13260(f)(l), “which provides that ‘[i]f the state board 
determines that the revenue collected during the preceding year 
was greater than, or less than, the revenue levels set forth in the 
Budget Act, the state board may . . . adjust the annual fees to 
compensate for the over and under collection of revenue.’” 
Bldg. Indus., 416 P.3d at 61 (alteration in original). To both of 
these challenges the court basically gave a flexible interpreta-
tion to the statutes and denied the claims in a very brief analy-
sis. Id. 
 Finally the plaintiff claimed the fees were unconstitutional 
under Cal. Const. art. XIII A, which treats fees and taxes dif-
ferently. Here the court concluded these fees were valid regula-
tory fees within the meaning of the constitution, not taxes 
requiring a two-thirds vote of the legislature. The court also 
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found the fees passed muster under 2010 amendments to the 
constitution that required that fees cannot exceed the reasona-
ble costs of actual regulation or they would be considered tax-
es. Id. at 64–67. 
 
FISH AND GAME COMMISSION CORRECTLY DENIED 
PETITION TO DELIST COHO SALMON FOUND SOUTH OF SAN 
FRANCISCO 
 The Central Coast Forest Association (Forest Association) 
petitioned the California Fish and Game Commission (Com-
mission) to delist Coho salmon found in streams south of San 
Francisco. See Cent. Coast Forest Ass’n v. Fish & Game 
Comm’n, 227 Cal. Rptr. 3d 656, 661 (Ct. App. 2018), review 
denied (Mar. 28, 2018). The decision was appealed to the Cali-
fornia Supreme Court, which held that Forest Association 
could use a delisting petition to challenge an earlier listing even 
though they did not exhaust their administrative remedies dur-
ing the listing process. Id. at 666. On remand, the court of ap-
peal concluded that the weight of the evidence in the delisting 
petition did not “clearly” show a “substantial possibility” that 
the Commission’s decision to deny the delisting petition was 
incorrect. Id. at 667–68. 
 The Commission erred if there is a “substantial possibility” 
that the delisting petition “may be warranted.” Id. at 667 (quot-
ing Cal. Fish & Game Code § 2074.2(e)(2)). Forest Association 
offered four types of evidence to show that delisting may be 
warranted: (1) archaeological evidence, (2) historical accounts, 
(3) natural conditions, and (4) evidence of hatchery plantings. 
Id. at 670. 
 For archaeological evidence, Forest Association referred to 
a study of “Native American refuse middens south of San 
Francisco.” Id. They argued the study showed no evidence of 
salminoids south of San Francisco, suggesting Coho were not 
originally native to that area. Id. The study’s author wrote a 
letter to the Commission criticizing Forest Association for mis-
characterizing his study and explaining that more research was 
required to conclude that Coho were not native to the central 
California coast. Id. at 671. Forest Association pointed to two 
historical scientific statements from 1892 and 1894 describing 
only Chinook and King salmon south of San Francisco, as well 
as newspaper accounts from 1906 describing plans to transplant 
Coho salmon from Washington to Santa Cruz. Id. at 672. The 
Commission countered with Coho specimens from the Califor-
nia Academy of Sciences collected and preserved in 1895. Id. 
at 672–73. 
 Forest Association argued that rainfall patterns south of 
San Francisco are too volatile to support a population of Coho 
salmon. Id. at 674. The Commission argued that Forest Associ-
ation misrepresented some of their data. Id. at 676–77. Rainfall 
north of San Francisco, where Coho are indisputably native, is 
not significantly different from rainfall south of San Francisco. 
Id. at 677. Finally, Forest Association argued that the Coho 
currently present south of San Francisco are hatchery plantings 
introduced from outside populations and are therefore not na-
tive and should never have been listed. Id. at 678. The court of 
appeal disagreed, concluding that Forest Association did not 
show sufficient plantings from outside hatcheries to explain the 
current population of Coho. Id. at 684. 
 Responding to instructions from the California Supreme 
Court, the court of appeal concluded that “native” means native 

anywhere within California and “range” refers to present day 
range. Id. at 687, 694–95. The court of appeal deferred to the 
Commission’s scientific expertise and adopted its finding that 
the entire Coho population south of Punta Gorda constituted a 
single evolutionary significant unit (ESU). Id. at 687. From this 
finding, the court of appeal further concluded that a portion of 
the population, like those in streams south of San Francisco, 
may only be delisted if “it can be defined as a separate species, 
subspecies, or ESU, and if the determination can be made that 
said species, subspecies, or ESU is not endangered.” Id. at 695. 
 Editor’s Note: The reporter was on the panel that heard 
this appeal and concurred in the judgment. 
 

 

IDAHO 
(Linda B. Jones, Reporter) 

 
 
NUMEROUS PRIOR REPORTS UPDATED 
Idaho Assumes Control over the NPDES Program 
 Vol. LI, No. 1 (2018) of this Newsletter described Idaho’s 
quest for primacy over the National Pollutant Discharge Elimi-
nation System (NPDES) program under section 402 of the 
Clean Water Act (CWA), 33 U.S.C. § 1342. At that time, the 
2018 Idaho Legislature had just taken final action to approve 
the Idaho Pollutant Discharge Elimination System (IPDES) and 
authorize the State to sign the memorandum of agreement 
(MOA) to be executed between the Idaho Department of Envi-
ronmental Quality (IDEQ) and the U.S. Environmental Protec-
tion Agency, Region 10 (EPA). IDEQ sent a signed copy of the 
MOA to EPA, requesting final approval of the program, and 
EPA approved Idaho’s program on June 5, 2018. See 83 Fed. 
Reg. 27,769 (June 14, 2018); News Release, EPA, “Adminis-
trator Pruitt Signs Delegation Memorandum Approving Idaho’s 
Pollutant Discharge Elimination System” (June 5, 2018). 
EPA’s approval was the last step to enable IDEQ to officially 
take the reins. 
 Idaho is one of the last states to assume primacy for the 
NPDES program. EPA has administered this program and is-
sued NPDES permits in Idaho, with IDEQ being responsible 
for certifying that all permits meet Idaho’s water quality stand-
ards and for performing inspections of permitted facilities. 
Now, after a concerted push by stakeholders over the past four 
years, Idaho will finally achieve primacy for the program this 
summer. The State’s implementation of the program will occur 
in the following four phases over a four-year period: 

Phase I—Individual Municipal Permits and Pretreat-
ment upon gaining program authority (anticipated July 
1, 2018). 
Phase II—Individual Industrial Permits, one year after 
program authorization (anticipated July 1, 2019). 
Phase III—General Permits (Aquaculture, Pesticide, 
CAFO, Suction Dredge, Remediation), two years after 
program authorization (anticipated July 1, 2020). 
Phase IV—Federal Facilities, General and Individual 
Stormwater Permits and Biosolids, three years after 
program authorization (anticipated July 1, 2021). 
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Public Notice of State of Idaho NPDES Program Submission 
for EPA Approval, 82 Fed. Reg. 37,583, 37,585–86 (Aug. 11, 
2017). EPA will retain permitting and compliance authority 
over Idaho facilities until authority is ultimately transferred to 
IDEQ. 
 Idaho’s statutes providing authority for the IDPES pro-
gram can be found at Idaho Code Ann. §§ 39-101 to -130. 
IDEQ’s administrative rules regulating the IPDES program can 
be found at Idaho Admin. Code r. 58.01.25. The rules establish 
fee structures and the procedures for submitting permit applica-
tions, writing and issuing IPDES permits, filing appeals, devel-
oping general permits, and other required components of the 
IPDES program. The State’s IPDES forms and guidance doc-
uments can be found at http://deq.idaho.gov/water-quality/
ipdes/program-application/. 
 As of the date of final approval of Idaho’s program, EPA 
is to suspend issuance of NPDES permits in Idaho in accord-
ance with the State’s approved schedule to transfer NPDES 
program authority to IDEQ. IDEQ and EPA plan to coordinate 
to address the backlog of Idaho permits currently in EPA’s 
system. IDEQ and stakeholders expect that the state-run pro-
gram will be a positive development both for the environment 
and regulated entities. 
Idaho’s Eastern Snake Plain Aquifer Managed Recharge 
Activities Exceed Expectations 
 The Idaho Water Resources Board’s (IWRB) managed 
recharge program, with infrastructure provided by the State and 
water users, is realizing successes. The IWRB announced on 
March 27, 2018, that, under its managed recharge system, an 
estimated 440,000 acre-feet (af) of water will flow into the 
Eastern Snake Plain Aquifer (ESPA) by the end of the current 
water year (2017–2018). See News Release No. 2018-11, 
IWRB, “Idaho Water Resource Board Expects 440,000 acre-
feet of recharge flow into the Eastern Snake Plain Aquifer Due 
to Water Surplus” (Mar. 27, 2018). This is 76% more than the 
annual recharge goal of 250,000 af! 
 As reported in Vol. L, No. 1 (2017) of this Newsletter, the 
IWRB has been taking steps in recent decades to study and 
address the decline in levels of ground water in the ESPA. See 
also Vol. XLIX, No. 1 (2016) of this Newsletter. Idaho’s goal 
was to recharge 250,000 af per year to the ESPA through man-
aged aquifer recharge. The recharge program relies on existing 
and enhanced canal systems to carry and deliver water under 
the IWRB’s recharge water rights. The program varies year to 
year, based on willing participation by recharge entities such as 
canal companies and irrigation districts. The recharge program 
is funded largely by the IWRB and is implemented by the Ida-
ho Department of Water Resources (IDWR). 
 Following a series of dry years, the winter of 2016–2017 
saw record-breaking snowfalls and snowpack, well above nor-
mal in most of the state. The wet year and water surplus in the 
Upper Snake reservoir system, plus additional recharge site 
capacity developed by the IWRB and its water user partners, 
led to a very successful recharge season. The IWRB was able 
to set a record with 317,000 af of recharge during late 2017. As 
of the end of March 2018, more than 350,000 af of water from 
the Upper Snake River Valley and Magic Valley regions in the 
state had been recharged. The anticipated recharge volume of 
440,000 af demonstrates that the program and recharge activi-

ties are working. Long-term progress needs to be steady, and 
will be slow. But so long as Mother Nature participates by 
providing needed surplus water that can be used for recharge 
purposes, the State may succeed in reversing the decline, or at 
least in stabilizing water levels in the ESPA, a resource that is 
vital to the state. 
 The 2017 report also noted that the IDWR Director had 
created, by an order on November 2, 2016, a Ground Water 
Management Area for the ESPA region, another step toward 
the goal of stabilizing the ESPA. Since the date of the order, 
numerous stakeholders in the ESPA region have challenged the 
Director’s action. For information as to the status, see IDWR 
Docket No. AA-GWMA-2016-001, at http://www.idwr.idaho.
gov/legal-actions/administrative-actions/ESPA-GWMA-order.
html. 
EPA, IDEQ, and the Mid-Snake WAG Discuss Revisions to 
the Phosphorus TMDL 
 As reported in Vol. L, No. 2 (2017) of this Newsletter, 
EPA challenged the total maximum daily load (TMDL) for 
phosphorus established by IDEQ for the Upper Snake Rock 
subbasin of the Middle Snake River in south-central Idaho. The 
TMDL was developed over 20 years ago, largely to address the 
growth of nuisance aquatic plants (e.g., algal mats and macro-
phytes) that were occluding the Middle Snake River and im-
pairing the river for cold-water aquatic life and salmonid 
spawning beneficial uses. EPA raised concerns with the 
TMDL, in particular that, while a lot of work has been done in 
the watershed to reduce phosphorus discharges to the Snake 
River, data showed that the phosphorus target of 0.075 milli-
grams per liter (mg/L) was not being met and the macrophyte 
problem in the river persisted. EPA alleged that the flow as-
sumption used in developing the phosphorus TMDL is flawed, 
and thus “the allocations for phosphorus in the TMDL signifi-
cantly exceed the actual capacity of the river to absorb 
them . . . .” Letter from Christine Psyk, Deputy Office Dir., 
Office of Water & Watersheds, EPA, to Barry N. Burnell, 
Adm’r, Water Quality Div., IDEQ (Jan. 10, 2017). IDEQ, on 
the other hand, has not agreed that its flow data are flawed. 
 In Idaho, TMDLs are assessed and implemented on a sub-
basin level. The implementation plan is developed by stake-
holders, including government agencies, citizens, and the 
watershed advisory group (WAG) for the area. The Mid-Snake 
WAG encompasses the Upper Snake Rock subbasin. The 
phosphorus TMDL for the subbasin was developed by IDEQ 
and the Mid-Snake WAG, and was approved by EPA in 1997. 
It was the first nutrient TMDL of consequence designed to ad-
dress growths of algal mats and macrophytes in the Middle 
Snake River that were impairing the river for cold-water aquat-
ic life and salmonid spawning. The 1997 TMDL addressed 
instream targets, but did not incorporate waste-specific load 
allocations for point sources (mostly aquaculture facilities and 
municipalities). The TMDL has been modified over the years. 
See the prior report for a history of the development of the 
TMDL. In its five-year review, EPA determined that the targets 
had not been achieved, and that flows had been reduced (possi-
bly from water withdrawals, drought, and climate patterns). 
 EPA met with IDEQ and the Mid-Snake WAG in April 
2017, and presented its position on the phosphorus TMDL, 
concluding that IDEQ needs to revise the TMDL, or receive 
permits based on a 0.075 mg/L end-of-pipe limit. The Mid-
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Snake WAG voted in May 2017 to open the TMDL and stake-
holders and IDEQ have been meeting to discuss the issues and 
possible revisions over the past year. Debates have centered 
around the end goal (to reach the 0.075 mg/L target, or to see 
improvement in the river conditions); the time frame to reach 
the goal (whatever it is determined to be); how to anticipate 
and include future growth; and, once a revised TMDL is pre-
sented to EPA (whatever it may include), whether it will be 
acceptable to EPA unless IDEQ also revises its flow assump-
tions. It was anticipated a year ago that it would take two years 
or longer to study the situation. That appears to have been a 
good assumption. The review process continues and revisions 
to the TMDL are being drafted. In the meantime, EPA and 
IDEQ have been moving forward with effluent limits for dis-
charge permits as they become due for renewal. For meeting 
materials for the Mid-Snake WAG and the Mid-Snake Tech-
nical Advisory Committee and draft revisions to the TMDL, 
see http://deq.idaho.gov/regional-offices-issues/twin-falls/
basin-watershed-advisory-groups/middle-snake-wag/. 
Northern Idaho Adjudications Continue  
 Prior to the completion of the 27-year-long Snake River 
Basin Adjudication, see Vol. XLVII, No. 3 (2014) of this 
Newsletter, the 2006 Idaho Legislature authorized the IDWR to 
proceed with the first of three water rights adjudications in 
northern Idaho, collectively known as the Northern Idaho Ad-
judications. See Idaho Code Ann. § 42-1406B; see generally 
IDWR, “Northern Idaho Adjudications (NIA),” https://idwr.
idaho.gov/water-rights/adjudication/NIA/. This first phase, 
known as the Coeur d’Alene-Spokane River Basin Adjudica-
tion (CSRBA), commenced on November 12, 2008, and covers 
the Spokane, Coeur d’Alene, and St. Joe River Basins, and the 
Rathdrum Prairie Aquifer. IDWR received over 11,378 claims 
in the CSRBA and issued its first recommendations in March 
2014. To date, director’s reports, with decree recommenda-
tions, have been filed for Basin 91 (656 claims, filed February 
2015), Basin 92 (926 claims, filed December 2014), Basin 93 
(565 Claims, filed March 2014), and Basin 94 (1,989 Claims, 
filed February 2016). See PowerPoint Presentation, IDWR, 
“Monthly Adjudications Informational Meeting” (May 15, 
2018), http://www.idwr.idaho.gov/files/adjudication/monthly-
progress-report.pdf. For the basins with director’s reports, par-
tial decrees have been issued for a total of 158,706 water rights. 
Id. There remain to be resolved objections to recommendations 
(in Basin 91 and 94), objections to the General Provisions, and 
an appeal to the Idaho Supreme Court (in Subcase No. 91-
7094). Id. 
 IDWR has started processing Basin 95, which was divided 
into two parts, effectively dividing the basin from east to west 
along the north shore of Lake Coeur d’Alene. The Preliminary 
Director’s Report for Part 1 (which covers Townships 50 North 
through 55 North) was mailed on February 13, 2018, and notice 
of error meetings were held in March. IDWR expects to file the 
Director’s Report for Part 1 with the court in June or July 2018. 
Id. The Preliminary Director’s Report for Basin 95, Part 2 
(which covers Townships 44 North through 49 North) is ex-
pected to be mailed in late fall 2018, with notices of error meet-
ings scheduled after that. Id. The Director’s Report for Basin 
95, Part 2 is anticipated to be filed in spring or summer 2019. 
See IDWR, “Coeur D’Alene-Spokane River Basin Adjudica-

tion (SRBA),” https://idwr.idaho.gov/water-rights/adjudication/
NIA/CSRBA.html. 
 In the second phase of the Northern Idaho Adjudications, a 
petition to commence the Palouse River Basin Adjudication 
(PRBA) was filed on October 3, 2016, and a commencement 
order was issued on March 1, 2017. IDWR anticipates mailing 
commencement notices to property owners in Basin 87 (which 
includes the communities of Genesee, Moscow, and Potlatch, 
and the Moscow Pullman Aquifer) in summer or fall 2019. All 
federal claims in the PRBA are to be submitted by December 
2019. Additional information about the PRBA, including the 
geographic area included in this proceeding, can be found at 
IDWR, “Palouse River Basin Adjudication (PRBA),” http://
www.idwr.idaho.gov/water-rights/adjudication/NIA/PRBA.
html. 
 The third and final phase of the Northern Idaho Adjudica-
tions, the Clark Fork-Pend Oreille River Basin Adjudication 
(Basins 96 and 97, including the communities of Clark Fork, 
Hope, Priest River, and Sandpoint, and Pend Oreille Lake and 
Priest Lake), will not commence until after 2020. See IDWR, 
“Clark Fork-Pend Oreille River Basins (CFPRBA),” https://
idwr.idaho.gov/water-rights/adjudication/NIA/CFPRBA.html. 
 Additionally, an adjudication of the Bear River Basin, 
covering seven counties in southeast Idaho, has being proposed 
but has not yet been authorized. See IDWR, “Bear River Basin 
Adjudication (BRBA),” http://www.idwr.idaho.gov/water-
rights/adjudication/BRBA/. The Bear River, which runs 
through southeast Idaho and parts of Wyoming and Utah, is 
governed by the tristate Bear River Compact (Idaho, Utah, and 
Wyoming) and the Bear River Commission. See Bear River 
Comm’n, “Documents,” http://bearrivercommission.org/
documents.php?ctgy=Compact%2C+Bylaws%2C+and+Proced
ures. 
 
 

KANSAS 
(John C. Peck and Leland E. Rolfs, Reporters) 

 
 
NEW LOCAL ENHANCED MANAGEMENT AREA ESTABLISHED 
 The establishment in April 2018 of a new local enhanced 
management area (LEMA) in northwest Kansas illustrates 
Kansas’s slow evolution in attempting to restrict groundwater 
pumping in western Kansas. The legislature first began to face 
the problem of aquifer depletion in the early 1970s, when it 
enabled establishment of groundwater management districts 
(GMD). See Kan. Stat. Ann. §§ 82a-1020 to -1035. Five GMDs 
located in central and western Kansas enacted policies in the 
permit approval process that set limits on prospective appropri-
ation water rights based on either safe yield or depletion formu-
lae, depending on the GMD’s location in the state. Pumping 
restrictions on water rights already established were first made 
possible under 1978 legislation that empowered the chief engi-
neer of the Division of Water Resources (DWR) to establish 
intensive groundwater use control areas (IGUCA), see Kan. 
Stat. Ann. §§ 82a-1036 to -1040, and to order restrictions on 
water users without regard to priority date. The 1992 Walnut 
Creek IGUCA order by Chief Engineer David Pope did not 
follow strict prior appropriation rules when it forced major 
pumping reductions on hundreds of groundwater users, mostly 
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irrigators, to protect the Cheyenne Bottoms Wildlife Area. In 
2012, the legislature enabled the GMDs to recommend estab-
lishment of LEMAs. See Kan. Stat. Ann. § 82a-1041; see also 
Vol. XLV, No. 2 (2012) of this Newsletter. LEMAs could have 
control measures similar to those of IGUCAs. Finally, in 2015 
came legislation permitting creation of water conservation are-
as (WCA), under which local users could band together volun-
tarily to place enforceable pumping restrictions on themselves. 
See Kan. Stat. Ann. § 82a-745. Several small WCAs now exist. 
 IGUCAs differ from LEMAs in one important respect: 
while a GMD initiates the process for forming both an IGUCA 
and LEMA by making a request to the chief engineer, once the 
process is started for an IGUCA, the chief engineer has the 
power to impose an IGUCA on the GMDs and the water users. 
But after a LEMA process has started and the chief engineer 
recommends boundaries and control measures, the GMDs can 
accept or reject the chief engineer’s recommendations. A WCA 
is first initiated by local water users, not a GMD or the chief 
engineer, and likewise the initiators may reject the recommen-
dation of the chief engineer. If created, however, both LEMAs 
and WCAs are governed by orders approved by the chief engi-
neer, pursuant to a statutory process and public hearings. The 
momentum for more restrictions has thus evolved from a top-
down, state-controlled pump restriction policy, illustrated by 
the IGUCA concept, to a more bottom-up, locally initiated pol-
icy, illustrated by LEMAs and WCAs. 
 In Vol. XLVI, No. 2 (2013) of this Newsletter, we de-
scribed the establishment of the first LEMA within the bounda-
ries of Northwest Kansas GMD No. 4 (GMD4)—the Sheridan 
6 LEMA. This LEMA is relatively small geographically, com-
prising water rights in 99 sections in 6 townships. The order 
establishing the Sheridan 6 LEMA limited irrigator pumping 
over five years to 114,000 acre-feet with the goal of reducing 
groundwater usage by approximately 20%. On February 2, 
2017, GMD4 requested that the LEMA be “re-constituted” 
under essentially the same plan that governed the original re-
quest, except that the re-constituted LEMA would allow a max-
imum of 5 acre-inches per year carryover. In response, DWR 
held two public hearings and on November 7, 2017, DWR is-
sued an order for designation of the LEMA for 2018–2022. See 
Order of Designation Regarding the Sheridan 6 Local En-
hanced Management Plan for 2018–2022, In re Designation of 
the Sheridan 6 LEMA, No. 001-DWR-LEMA-2017 (DWR 
Nov. 7, 2017). It limited pumping in the new period to 117,600 
acre-feet, an increase over the original quantity, because more 
water had become available due to the release of water rights 
from the federal Environmental Quality Incentives Program 
and the Agricultural Water Enhancement Program. Id. at 8–9. 
 The orders under IGUCAs, LEMAs, and WCAs include 
restrictions on pumping to annual amounts that are less than 
those permitted by the original permits. Some irrigators within 
the boundaries of each of these areas may not want to be part of 
the area when it is established. So far, however, no such water 
user has mounted a judicial challenge to these forced reduc-
tions. That is likely to change soon. 
 A major development occurred in April 2018 in GMD4—
the establishment of a new, almost district-wide LEMA. On 
June 8, 2017, GMD4 proposed a new LEMA to DWR. The 
stated objective was “[t]o promote improved management of 
water used district-wide with a goal not to exceed 1.7 million 

acre-feet (AF) for irrigation over five years within townships 
displaying an annual decline rate for the period 2004–2015 of 
0.5% or greater annual decline and promote more efficient use 
by non-irrigation uses.” Request for a District-Wide LEMA 
Submitted to the Chief Eng’r, Kan. Dep’t of Agric., Div. of 
Water Res. (June 8, 2017). The proposal stated that irrigation 
water rights, except vested rights, would be limited to the allo-
cation for the water right location shown on an accompanying 
map over the five-year period beginning January 1, 2018, and 
ending December 31, 2022. The map was color-coded by 
township, with colors depicting a range of annual declines 
based on water level monitoring, from townships with annual 
declines of less than 0.5% in the 2004–2015 period to town-
ships with annual declines of 2% or more. Wells in townships 
of higher depletion would be restricted more than wells in 
townships showing less depletion. Proposed figures for permit-
ted annual acre-inches in each township were shown. Goals for 
non-irrigation use were also proposed.  
 On August 23, 2017, hearing officer Connie Owen con-
ducted an initial hearing in Colby, Kansas and on September 
23, 2017, issued an order finding that the requirements of Kan. 
Stat. Ann. § 82a-1041 had been met (conditions of Kan. Stat. 
Ann. § 82a-1036 fulfilled, in the public interest, and reasonable 
boundaries). See Order on Initial Requirements, In re Designa-
tion of the GMD4 District Wide LEMA, No. 002-DWR-LEMA-
2017 (DWR Sept. 23, 2017). On October 10, 2017, intervenors 
joined the case and filed various motions and petitions, includ-
ing a motion for continuance of the final hearing date then set 
for November 14, 2017, which Chief Engineer David Barfield 
denied. The intervenors petitioned for review by the secretary 
of agriculture, but on November 13, 2017, Secretary Jackie 
McClaskey denied the petition. See Order Declining Petition 
for Administrative Review, In re Designation of the GMD4 
District Wide LEMA, No. 002-DWR-LEMA-2017 (Nov. 13, 
2017). 
 The chief engineer held the second hearing on November 
14, 2017, in Colby. Seven people testified in the formal part of 
the hearing, including representatives of the GMD staff and 
board, DWR, and the Kansas Geological Survey, as well as an 
irrigator. The public was invited to participate during an infor-
mal stage of the hearing, and 10 people commented, some for 
and some against the proposed LEMA. 
 On February 23, 2018, the chief engineer issued an order 
returning the local enhanced management plan with proposed 
modifications. See Order of Decision Returning the Local En-
hanced Management Plan with Proposed Modifications, In re 
Designation of the GMD4 District Wide LEMA, No. 002-
DWR-LEMA-2017 (DWR Feb. 23, 2018). In the order, the 
chief engineer found that the initial management plan for the 
LEMA should be modified. The order discussed and denied the 
various motions of the intervenors. It then proposed modifica-
tions to the proposed LEMA, the most important of which was 
a proposed change in the boundaries of the district-wide LEMA 
management plan to reduce the size of the LEMA by parts or 
all of 59 townships that had exhibited declines of less than 
0.5% from 2004 to 2015. This meant that the LEMA would not 
be district wide. 
 On March 1, 2018, the GMD requested establishment of 
the LEMA incorporating the chief engineer’s proposed modifi-
cations. The chief engineer accepted the plan with proposed 
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modifications, and on April 13, 2018, the chief engineer issued 
the order establishing the LEMA. See Order of Designation, In 
re Designation of the GMD4 District Wide LEMA, No. 002-
DWR-LEMA-2017 (DWR Apr. 13, 2018). On April 29, 2018, 
pursuant to Kan. Stat. Ann. §§ 82a-1901 and 77-501 to -566, 
the intervenors, 44 in number, filed a petition for administrative 
review by the secretary of agriculture of the chief engineer’s 
order establishing the LEMA. See Petition for Administrative 
Review, In re Designation of the GMD4 District Wide LEMA, 
No. 002-DWR-LEMA-2017 (Kan. Dep’t of Agric. Apr. 29, 
2018). Among the grounds were that (1) the 1945 Kansas Wa-
ter Appropriation Act, Kan. Stat. Ann. §§ 82a-701 to -726, es-
tablishes the prior appropriation doctrine, which permeates all 
aspects of the water statutes; (2) the LEMA ignores prior ap-
propriation; (3) under the case of Clawson v. State, 315 P.3d 
896 (Kan. Ct. App. 2013) (described in Vol. XLVII, No. 2 
(2014) of this Newsletter), the chief engineer does not have the 
power to reduce authorized quantities of water rights; 
(4) Kansas public policy allows mining of the aquifer, and all 
pre-1991 water rights were granted based on the depletion for-
mulae of the western Kansas GMD regulations; (5) water rights 
are expressly defined as real property rights by Kan. Stat. Ann. 
§ 82a-701(g), pursuant to which water right holders and finan-
cial institutions have made financial investments in reliance on 
the statute, and forced reductions amount to an unconstitutional 
taking of private property; (6) the LEMA plan is unreasonable, 
arbitrary, and capricious; (7) the LEMA hearing process lacks 
due process; and (8) the chief engineer has failed to adopt rules 
and regulations for LEMA establishment, as required by Kan. 
Stat. Ann. § 82a-741.  
 On May 18, 2018, Secretary McClaskey issued an order 
declining the review of the petition, stating in part: 

 Conserving and enhancing management of water 
resources in Kansas is critical for agriculture, the 
state’s largest industry, and the entire Kansas econo-
my. Water is a finite resource, and without proper 
planning and action, Kansas will not be able to sustain 
its current water needs or provide for future growth. 
Kansans have embraced a commitment to ensuring 
water resources are sufficient to support the state’s 
needs for current and future generations. 
 Conserving water is not a one-size-fits-all stand-
ard, and Kansas continues to provide flexible water 
management tools, including the LEMA, to encourage 
reduced water use and improved flexibility to manage 
water resources while maintaining productive agricul-
tural output. A LEMA is a quality tool that provides 
Kansans with the opportunity to meet their current wa-
ter needs while also ensuring a reliable water supply 
for the future. Through the LEMA process, local 
stakeholders are granted the means to act on their 
shared commitment to ensuring a reliable water sup-
ply able to meet current need while conserving the 
water supply for future generations. 
 . . . . The approved management plan provides for 
both flexibility to manage water resources and conser-
vation of water supply, which are the foundational 
goals of a LEMA. 

Order Declining Petition for Administrative Review at 2–3, In 
re Designation of the GMD4 District Wide LEMA, No. 002-

DWR-LEMA-2017 (May 18, 2018). The petitioners filed a 
petition for judicial review and a notice disputing the validity 
of the LEMA in district court. 
 For current information on the GMD4 district-wide LEMA, 
including copies of all relevant documents, see http://
agriculture.ks.gov/divisions-programs/dwr/managing-kansas-
water-resources/local-enhanced-management-areas/gmd4-
district-wide-lema. 
 Editor’s Note: With the permission of the Kansas Bar 
Association, this report is based in part on a similar report pre-
pared for its upcoming publication 2018 Annual Survey. 
 
 

MINNESOTA 
(Gregory A. Fontaine and Aleava R. Sayre, Reporters) 

 
 
MINNESOTA COURT OF APPEALS AFFIRMS MDNR DECISION 
ON PUBLIC WATERS INVENTORY 
 The Minnesota Court of Appeals affirmed the Minnesota 
Department of Natural Resources’ (MDNR) decision declining 
to remove a watercourse from the agency’s Public Waters In-
ventory (PWI), a listing that triggers various state requirements 
with respect to public waters. See In re Big Stone Cnty. Request 
for Review of Public Watercourse, No. A17-1255, 2018 WL 
1145736 (Minn. Ct. App. Mar. 5, 2018) (unpublished) (review 
denied May 29, 2018). The case provides interesting insights 
into the intersection of the current regulatory authority of state 
and local governmental entities with actions taken decades ago 
by MDNR under statutes and regulations enacted before the 
expansion of state and local water protection laws. 
 The issues in this case arose when several landowners in 
rural Minnesota applied for an MDNR permit in 2014 to exca-
vate a watercourse on private land that was first included in the 
PWI in the late 1970s. Id. at *1. MDNR “authorized the exca-
vation but required the landowners to install a 50-foot-wide 
riparian buffer to comply with the county’s zoning ordinance,” 
which had been recently enacted to protect surface waters. Id. 
MDNR subsequently amended its permit requirements to allow 
for a buffer of less than 50 feet, but one of the landowners con-
tinued to challenge MDNR’s ruling. Id. In 2016, the Big Stone 
County Board of Commissioners, the Big Stone Soil and Water 
Conservation District, and the Upper Minnesota River Water-
shed District all petitioned MDNR to remove the watercourse 
from the PWI on the grounds that the water body was incor-
rectly designated as a “natural watercourse” in the PWI listings 
in 1979 and the early 1980s, because the water body was creat-
ed by manmade activities. Id. at *2. MDNR declined to grant 
the petition, and the landowner continued his challenge by ap-
pealing MDNR’s ruling. Id. 
 The court of appeals affirmed MDNR’s decision. The basis 
for this decision rested on both procedural and substantive rea-
sons, three of which are particularly notable. 
 First, the court concluded that the landowner’s appeal was 
time-barred because, under the applicable statutory provisions, 
he was required to challenge the PWI listing when it first oc-
curred in 1979. Id. at *3. The court found that this was the case 
even though the buffer requirements that were triggered by the 
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PWI listing were not imposed under state and local law until 
2014. 
 Second, even though the landowner’s appeal was time-
barred, the court of appeals reviewed the substance of MDNR’s 
decision not to grant the PWI removal petition. Id. at *4. The 
landowner presented expert engineering evidence and county 
witness testimony that the PWI listing was incorrect because it 
failed to account for manmade changes to the watercourse. Id. 
The court, however, ruled that MDNR’s reliance on historical 
data, including surveyor notes dating back to the late 1800s and 
aerial photographs from 1938, 1955, and 1971, provided sub-
stantial evidence, in light of the deference standard applied by 
the court, justifying MDNR’s decision. Id. at *5. 
 Third, the court also rejected the landowner’s constitution-
al claims that the PWI listing denied him due process because 
he had no notice of the subsequent regulatory impacts this list-
ing would cause when the buffer ordinance was enacted dec-
ades later, and that application of the buffer law resulted in an 
unconstitutional taking. Id. The court rejected the due process 
argument, interpreting it to be one that would have required 
MDNR in the 1980s to predict the future application of buffer 
requirements. Id. As to the taking argument, the court did not 
find that there was no basis for a constitutionally valid claim. 
Id. Rather, the court noted that under Minnesota law the Min-
nesota Board of Water and Soil Resources and local soil and 
water conservation districts have enforcement authority with 
respect to buffer zones, and accordingly, there was no basis for 
a claim against MDNR. Id. (citing Minn. Stat. §§ 103B.101, 
subd. 12a, 103F.48, subd. 7); see also Vol. XLIX, No. 2 
(2016), of this Newsletter. 
 
ALJ ISSUES DECISION ON ENBRIDGE LINE 3 REPLACEMENT 
 Enbridge Energy, Limited Partnership (Enbridge) is pro-
posing to replace its existing Line 3 pipeline, which is located 
within a multi-line corridor within its Mainline System in Min-
nesota. See Findings of Fact, Conclusions of Law, and Rec-
ommendation at 8, In re Applications of Enbridge for a 
Certificate of Need & Pipeline Routing Permit for the Line 3 
Project in Minn. from the N.D. Border to the Wis. Border, Nos. 
OAH 65-2500-32764, OAH 65-2500-33377 (Minn. OAH Apr. 
23, 2018) (ALJ Report). (While this Newsletter uses Enbridge’s 
replacement terminology, it is notable that the presiding admin-
istrative law judge (ALJ) disfavors Enbridge’s “replacement” 
characterization. See id. The ALJ describes it as a project to 
abandon the existing Line 3 and construct a new pipeline with a 
larger capacity in a different corridor. Id.) 
 The Mainline System carries crude oil from Alberta, Can-
ada to the United States. Within the United States, Line 3 runs 
from Neche, North Dakota to Superior, Wisconsin, traversing 
Minnesota for some 280 miles, including across two Indian 
reservations. Id. at 8, 12. The proposal to replace (or to aban-
don and replace) requires two approvals from the Minnesota 
Public Utilities Commission (PUC)—a certificate of need and a 
route permit. Enbridge applied for these approvals in April 
2015, and environmental review and permitting proceedings 
have been underway since that time. Id. at 28, 32. 
 The ALJ presiding over the contested case on the proposed 
replacement project issued the ALJ Report on April 23, 2018, 
concluding that Enbridge had met its burden of proof under 
applicable Minnesota law of establishing the need for replacing 

the existing Line 3, but not for abandoning the existing line and 
constructing a new pipeline along a different route. Id. at 9–11. 
Accordingly, the ALJ Report recommended that the PUC grant 
the required certificate of need but only if the designated route 
is for in-trench replacement of the existing pipeline within the 
current corridor. Id. The ALJ Report specifically found that 
Enbridge’s preferred route, which creates a new oil pipeline 
corridor for approximately 47% of its route and avoids the two 
Indian reservations, and other route alternatives, would not 
meet applicable legal requirements, including those pertaining 
to wetlands and water quality. 
 The 366-page ALJ Report addresses a wide array of pro-
cedurally and substantively complex issues rooted in legal, 
policy, political, and technical perspectives. Of particular inter-
est is the ALJ’s balancing of the need to protect against poten-
tial releases of pollutants from the existing Line 3 with the 
potential environmental impacts of the various route alterna-
tives evaluated in the ALJ Report. 
 The existing Line 3 is one of several pipelines subject to an 
Enbridge consent decree with the U.S. Department of Justice, 
which resulted from proceedings initiated by the U.S. Envi-
ronmental Protection Agency and Coast Guard. The ALJ Re-
port describes Line 3 as “old, needs significant repair, and 
poses significant integrity concerns for the State.” Id. at 8. 
These facts contributed to the ALJ’s conclusion that replacing 
the pipeline is “reasonable and prudent.” Id. 
 The ALJ, however, rejected Enbridge’s preferred route for 
a number of reasons. Among them was the Minnesota Pollution 
Control Agency’s determination that in-trench replacement 
within the current corridor “represents the lowest overall poten-
tial environmental impact to surface water and groundwater 
resources.” Id. at 353. Additionally, the Minnesota Department 
of Natural Resources highlighted various concerns about im-
pacts to natural resources, including impacts to waters and wet-
lands, and concluded that the existing route “does the best job 
of minimizing potential impacts to state managed natural re-
sources.” Id. at 354. Thus, based in part on concern over im-
pacts to water and wetland resources, the ALJ required that 
Enbridge use its existing route notwithstanding challenges re-
lated to traversing two Indian reservations and a variety of oth-
er concerns raised by various parties. Id. at 354–55. 
 
MINNESOTA DECLINES TO ENACT NEW WILD RICE STATUTE 
OR REGULATIONS, AND GOVERNOR DIRECTS THAT THE 
PREVIOUS REGULATORY STANDARD HAS LIMITED 
APPLICABILITY 
 The Minnesota Pollution Control Agency (MPCA) initiat-
ed its wild rice rulemaking in response to state laws enacted in 
2011, 2015, and 2017 mandating agency review and recommenda-
tions regarding Minnesota’s existing sulfate regulations for wild 
rice, which are not included in any other federal or state water qual-
ity standards. The January 2018 reports of the presiding adminis-
trative law judge (ALJ) and Chief ALJ disapproving various 
proposed rules identified specific issues of concern (including 
possible inconsistencies with the federal Clean Water Act), and 
further directed MPCA to the procedures in Minn. Stat. § 14.15 
for legislative review if the agency were to elect not to make 
the changes required by the ALJ reports. See Vol. LI, No. 1 
(2018) of this Newsletter. In a response in late March 2018, 
MPCA requested the Chief ALJ review additional submittals, 
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which proposed substantive and procedural amendments to 
various proposed rules to address the concerns identified in the 
ALJ reports. 
 In an order dated April 12, 2018, the Chief ALJ recognized 
MPCA’s substantial efforts in the rulemaking, but declined to 
change the previous judicial rulings disapproving of the agen-
cy’s proposals. The order stated: 

While it is clear that [MPCA] has made significant ef-
forts to reexamine the proposed rule and make clarifi-
cations and revisions where deemed appropriate, it is 
just as clear that [MPCA] has not followed the provid-
ed directives for curing all identified defects, nor iden-
tified other record-based and public-vetted solutions to 
achieve the same ends consistent with the spirit and 
the letter of the Minnesota Administrative Procedure 
Act. Neither has the Agency availed itself of the only 
other statutory alternative: seeking legislative advice 
as required by the law. 

Chief ALJ’s Order on Review at 5, In re Proposed Rules of the 
MPCA Amending the Sulfate Water Quality Standard Applica-
ble to Wild Rice and Identification of Wild Rice Rivers, No. 
OAH 80-9003-34519 (Minn. OAH Apr. 12, 2018). 
 In response to the ALJ’s report, MPCA withdrew its proposed 
rulemaking and announced it would seek additional legislative 
guidance on how to move forward with respect to the wild rice 
water quality standard. See News Release, MPCA, “MPCA to 
Withdraw Wild Rice Rulemaking” (Apr. 26, 2018); 42 Minn. Reg. 
1423 (May 7, 2018). The Minnesota Legislature subsequently 
passed a bill limiting MPCA’s authority to enforce the existing 
sulfate water quality standard for wild rice until “cost-effective 
treatment technology” is available, requiring the agency to study 
the development of such technological alternatives, and forming a 
working group to further evaluate a range of technical, legal, and 
policy questions relating to wild rice. See H.R. 3422, 90th Leg., 
Reg. Sess. (Minn. 2018). 
 The Minnesota Governor, however, vetoed this bill on May 
30, 2018. The Governor’s veto message indicated that he would 
continue to support limits on enforcement of the existing sulfate 
standard against currently permitted facilities, and that a task force 
will be formed to continue reviewing wild rice issues in Minnesota. 
 The absence of either new legislation or regulations creates 
legal uncertainty for MPCA, regulated parties, and other stakehold-
ers. MPCA and the Minnesota Department of Natural Resources 
(MDNR), which recently released draft permits for the purposes of 
obtaining public review and comment on PolytMet Mining, Inc.’s 
NorthMet Project, may address some of these uncertainties as the 
agencies continue to review water quality and other permits for that 
project, or may instead choose to address such matters through 
additional rulemaking, guidance, or decisions on future permit ap-
plications. 
 Editor’s Note: Vol. LI, No. 1 (2018) of this Newsletter 
stated that MPCA and MDNR had “issued draft permits” for 
the NorthMet Project. MDNR has indicated that it is correct to 
state that the agencies have “released” draft permits solely for 
purposes of obtaining public comment. This report therefore 
uses the agency’s nomenclature. 
 The reporters represent companies, and are involved in 
various proceedings and projects discussed here. 
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(Anthony Schutz, Reporter) 

 
 
LEGISLATIVE UPDATE AND N-CORPE’S FALLOUT 
 Last year, this report addressed Estermann v. Bose, 892 
N.W.2d 857 (Neb. 2017). See Vol. L, No. 2 (2017) of this 
Newsletter. Estermann involved a challenge to four natural 
resources districts’ (NRD) efforts to manage groundwater use 
to comply with the Republican River Compact (Compact) and 
the related settlements and obligations that have been devel-
oped over the years. These four NRDs created the Nebraska 
Cooperative Republican Platte Enhancement Project (N-
CORPE), which is basically a stream augmentation project. 
Essentially, N-CORPE is an entity created by the NRDs under 
Nebraska’s Interlocal Cooperation Act, Neb. Rev. Stat. §§ 13-
801 to -827, that used local revenue to purchase farmland, stop 
irrigating it, and use the wells to pump water into a tributary of 
the Republican River. This pumping helps the state comply 
with the Compact. Estermann concluded that the project was 
legally authorized, and that no additional permitting was neces-
sary in order to pump groundwater for streamflow augmenta-
tion purposes. Disputes concerning N-CORPE have, however, 
raged on. 
 Most of the current issues have to do with the impact of 
public land ownership on the local property tax base. Because 
such lands are exempt from taxation, see Neb. Const. art. VIII, 
§ 2(1), the acquisition of this large amount of land increased 
the amount of taxes that remaining taxpayers in the area had to 
pay. N-CORPE paid property taxes on the property, but signifi-
cant questions surrounded its ability to do so. Effective March 
1, 2018, Legislative Bill 758, 105th Leg., 2d Reg. Sess. (Neb. 
2018), created authority for the NRDs to make payments in lieu 
of taxation. The Act also provided some reporting and notice 
requirements in relation to developing streamflow augmenta-
tion projects that involve pumping groundwater. 
 The pushback against N-CORPE’s large landholdings has 
also raised significant questions concerning the nature of 
NRDs’ groundwater pumping authority. Those who object to 
N-CORPE’s landholdings are generally supportive of the pro-
ject’s role in maintaining Compact compliance in the Republi-
can River Basin. Many objectors simply want to see the land in 
private ownership. The problem that has arisen is the extent to 
which these landholdings are necessary to the project’s ability 
to pump groundwater at the volumes necessary to assist in 
Compact compliance. Estermann, of course, concluded that 
NRDs had the authority to pump groundwater for streamflow 
augmentation purposes. But the court did not answer the ques-
tion of what limitations, if any, apply to such actions. 
 If N-CORPE were a private individual, it could only use 
the water that it withdraws from beneath the property for a rea-
sonable use on the property, subject to the correlative rights of 
other users in the event of a shortage. It could not transport the 
water off of the overlying land, absent some statutory authori-
zation to do so. As a conglomeration of NRDs, however, N-
CORPE has this ability to discharge this water from the overly-
ing land. Estermann concluded that the statutes provided an 
exception to the common-law, overlying-land limitation. In 
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finding an exception to this limitation, however, the court im-
plicitly concluded that common-law limitations applied to the 
NRDs’ water use. As a result, some have concluded that the 
overall volume of water that the NRDs can pump is limited to 
the amount that the NRDs could put to a reasonable use on the 
overlying land. As such, the NRDs have argued that their land-
ownership is necessary to their ability to successfully augment 
streamflow because it allows them to maintain the pumping 
volume they need. 
 There are a number of arguments that can be made to the 
contrary, the most important of which is that the common law 
does not limit water use through acreage limits. Rather, it simp-
ly requires reasonable use on the overlying land. Stripped of 
the overlying-land limitation, the ability to use or discharge 
water off-site would still be subject to a reasonable use analy-
sis. And that limitation would not necessarily take into account 
the amount of land the NRD owns. 
 Another complicating factor is the notion that common-
law restraints on groundwater pumping have largely been dis-
placed by the Ground Water Management and Protection Act, 
Neb. Rev. Stat. §§ 46-701 to -754, which generally places 
power in the hands of NRDs to determine how much water can 
be used and for what purposes (subject to some Nebraska De-
partment of Natural Resources (DNR) input in cases involving 
integrated management). As a result, it would seem that the 
volume of water that NRDs can pump and for what purposes 
are largely determined by NRD regulation. In fact, the NRDs in 
the N-CORPE area have provided an allocation to N-CORPE 
that basically mirrors the allocations allowed for other land-
owners in the area, which are set according to irrigated acreage. 
While this seems to make acreage ownership relevant to pump-
ing volume, the NRDs’ allocation authority is not necessarily 
limited to tying allocations to acreage. Such allocations can be 
set according to use. See id. § 46-739. 
 In any event, matters are somewhat unclear. This session, 
as last session, involved some efforts at shoring up the authori-
ty of NRDs to do streamflow augmentation with pumped 
groundwater, with the goal of allowing N-CORPE to sell its 
property to private landowners. One bill was introduced that 
originally would have provided that groundwater rights were 
severable from the overlying surface estate. See L.B. 1123, 
105th Leg., 2d Reg. Sess. (Neb. 2018). Given the far-reaching 
nature of such a provision, many opposed its adoption in com-
mittee. Various amendments were considered, but none were 
adopted by the committee, and the bill was indefinitely post-
poned. An interim study may be undertaken. This reporter 
thinks there may be room for agreement that groundwater 
pumping for streamflow augmentation purposes ought to be the 
sort of groundwater use that should be evaluated through a 
permit mechanism that involves the DNR. See, e.g., Neb. Rev. 
Stat. §§ 46-691 to -691.03 (permit requirements for transfers of 
groundwater off of overlying land). However, the level of con-
tention in the Republican River Basin, vested interests, and the 
real estate-secured debt associated with N-CORPE make 
changes post-Estermann difficult. 
 
 
 
 

OREGON 
(Kirk B. Maag, Reporter and 
Wade Foster, Guest Reporter) 

 
 
KLAMATH TRIBES SUE RECLAMATION TO PROTECT 
ENDANGERED SUCKER FISH 
 The Klamath Tribes recently sued the U.S. Bureau of Rec-
lamation (BOR) regarding water level management in Upper 
Klamath Lake, further complicating long-standing water rights 
disputes in the Klamath River Basin. Upper Klamath Lake pro-
vides habitat to two species of endangered sucker fish, which 
are spiritually and culturally important to the Klamath Tribes. 
Water discharged from Upper Klamath Lake can be diverted 
for irrigation use within the Klamath Project, or allowed to 
flow downstream in the Klamath River. Multiple downstream 
hydroelectric dams generate power on the Klamath River, and 
the river also provides critical habitat for the endangered 
Southern Oregon/Northern California Coast (SONCC) coho 
salmon. In 2013, BOR, the National Marine Fisheries Service, 
and the U.S. Fish and Wildlife Service issued a biological opin-
ion (BiOp) that established guidelines for water use to balance 
these competing interests. However, increased disease pressure 
on the SONCC coho salmon and lower than anticipated pre-
cipitation have made the BiOp management goals, including 
elevation thresholds for Upper Klamath Lake, largely unob-
tainable. 
 On May 23, 2018, the Klamath Tribes sued the agencies 
and alleged that BOR has failed to maintain water levels in 
Upper Klamath Lake as required by the 2013 BiOp in violation 
of the Endangered Species Act (ESA). See Complaint for De-
claratory and Injunctive Relief at 27, 33, Klamath Tribes v. 
BOR, No. 3:18-cv-03078 (N.D. Cal. May 23, 2018). The Tribes 
allege that, by allowing water levels to drop below BiOp eleva-
tion thresholds, BOR is illegally taking the sucker fish and ad-
versely modifying the fish’s critical habitat. Id. at 33. The 
Tribes seek an injunction that would require BOR to ensure 
water levels remain at or above sucker “conservation levels,” 
which the Tribes describe as above the minimum elevation 
thresholds established in the BiOp. Id. at 28, 40. The Tribes 
also seek to require the agencies to reinitiate ESA consultation 
with respect to the suckers and their habitat in recognition of 
lower than anticipated water levels in Upper Klamath Lake. Id. 
at 40. 
 The Klamath Tribes’ lawsuit follows lawsuits by the 
Hoopa Valley Tribe and Yurok Tribe that resulted in an order 
requiring BOR to discharge extra water through the Klamath 
River to flush parasites in an effort to reduce disease pressure 
on the SONCC coho salmon and to reinitiate ESA consultation. 
See Order Modifying February 8, 2017 Injunction, Hoopa Val-
ley Tribe v. BOR, No. 3:16-cv-04294 (N.D. Cal. Mar. 24, 
2017). 
 The past year has been particularly dry in southern Oregon 
and northern California, and there is concern that there will not 
be enough water to meet the management thresholds for sucker 
fish, flush the Klamath River, and provide water for farmers. 
See Federal Defendants’ Response at 7, Yurok Tribe v. BOR, 
No. 3:16-cv-06863 (N.D. Cal. Mar. 23, 2018). When it did not 
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appear that enough water would be available to perform two 
flushing cycles on the Klamath River, the agencies proposed to 
forgo part of the flushing and provide 252,000 acre-feet of wa-
ter for irrigation, which would have been about 40% less than 
the allotted amount. Id. at 17. The court rejected that proposal. 
See Order Denying Motion for Relief from the Judgment and 
Clarifying Injunction Orders at 13–14, Hoopa Valley Tribe v. 
Nat’l Marine Fisheries Serv., No. 1:16-cv-04294 (N.D. Cal. 
Apr. 30, 2018) (“[T]he injunctions prioritize[] first and fore-
most the wellbeing of the endangered species . . . , then the 
federally-protected rights of the tribes, and finally the rights of 
the irrigation districts.”). That decision created significant un-
certainty regarding the quantity of water that would be availa-
ble to Klamath Basin farmers during the 2018 irrigation season, 
and the recent lawsuit by the Klamath Tribes adds to that un-
certainty. 
 This would not be the first time BOR shut off water deliv-
eries to the Klamath Project to comply with the ESA. An opin-
ion by the U.S. Court of Federal Claims, which denied Fifth 
Amendment takings claims brought by Klamath Project farm-
ers after the 2001 shutoff, is currently on appeal to the U.S. 
Court of Appeals for the Federal Circuit. See Baley v. United 
States, 134 Fed. Cl. 619 (2017), appeals docketed, Nos. 18-
1323, 18-1325 (Fed. Cir. Dec. 21, 2017); see also Vol. LI, No. 
1 (2018) of this Newsletter. Given limited precipitation and 
ongoing litigation, outlook for the 2018 irrigation season is not 
promising for irrigators. The Klamath Tribes’ lawsuit to main-
tain water levels in Upper Klamath Lake above BiOp elevation 
thresholds adds an additional layer of uncertainty. Ultimately 
the court will have to reconcile competing demands for water, 
which could result in limited water deliveries to the Klamath 
Project in 2018. 
 

TEXAS 
(Emily Willms Rogers and 

Kimberly Grinnan Kelley, Reporters) 
 

 
COURT UPHOLDS SEPARATE TAXATION OF WELLS 
 On May 25, 2018, the Texas Supreme Court issued an 
opinion upholding the Parker County Appraisal District’s (Dis-
trict) separate taxation of surface land and subsurface land used 
for saltwater disposal as not a facially unlawful means of ap-
praising the taxpayer’s property. See Bosque Disposal Sys., 
LLC v. Parker Cnty. Appraisal Dist., No. 17-0146, 2018 WL 
2372810 (Tex. May 25, 2018, pet. filed), aff’g 506 S.W.3d 665 
(Tex. App.—Fort Worth 2016). The land was wholly owned by 
Bosque Disposal Systems, LLC (Bosque), and contained salt-
water disposal wells which were operated by Bosque. The land 
was unencumbered and there had been no separation of the 
surface and subsurface interests. 
 Bosque argued that the District’s valuation and taxation of 
its wastewater disposal wells in addition to the land itself con-
stituted illegal double taxation. In support of this argument, 
Bosque contended that the Texas Tax Code does not permit a 
county to appraise the land and wells separately because the 
company owned both, and the fee simple estate had never been 
severed. The District, in turn, argued that the Tax Code permit-
ted the District to use more than one appraisal—and employ 

more than one method to measure value—and to combine the 
separate appraisals to accurately determine the overall market 
value of the taxpayer’s entire property. Id. at *1. 
 The court relied on its reasoning in Matagorda County 
Appraisal District v. Coastal Liquids Partners, L.P., 165 
S.W.3d 329 (Tex. 2005), in finding that the District did not 
employ a facially unlawful means of appraising Bosque’s prop-
erty. Coastal Liquids arose from the County’s separate taxation 
of salt-dome storage caverns as “improvements” to the land. 
The caverns were rented and used by Coastal Liquids Partners, 
L.P. (Coastal) for hydrocarbon waste disposal. Coastal argued 
that the caverns were taxable as “land” and as part of the sur-
face realty to which they were attached. The court stated that 
the Tax Code defines “real property” as (1) land, (2) an im-
provement, (3) a mine or quarry, (4) a mineral in place, 
(5) standing timber, or (6) an estate or interest in one of the 
foregoing. Id. at 332 (citing Tex. Tax Code Ann. § 1.04(2)). 
The Tax Code requires appraisal districts to list separately the 
appraised value of land, improvements, and separately taxable 
estates. Id. The court noted that a single tract may include sev-
eral or even all of these aspects of real property, and that it had 
long been the case that at least some of these aspects can be 
taxed separately even though all are part of the same surface 
tract. Id. The court gave as an example that it had held that an 
oil and gas lease was an interest in realty that was separately 
taxable from the surface estate. Id. The court stated that “[t]his 
rule does not depend on whether each aspect is separately 
owned, as identical properties cannot be taxed differently de-
pending on whether, for example, a mineral interest has been 
legally severed.” Id. The court agreed with Coastal’s assertion 
that many aspects of property cannot be separately assessed 
from the value of the surface of land, as in the case of separate-
ly assessing a house and its scenic view. Id. at 334. However, 
“each property should be appraised ‘based upon the individual 
characteristics that affect the property’s market value.’” Id. 
(quoting Tex. Tax Code § 23.01(b)). 
 Applying this logic, the court found that the caverns could 
be taxed separately as an improvement because they were not 
simply naturally occurring salt formations, but had been man-
made by leaching salt from the domes to create storage space, 
and that they had a separate value because Coastal rented them 
for almost $500,000 annually. Id. at 335–36. 
 In comparing the facts in Coastal Liquids with those be-
fore them in Bosque, the court found that the question in both 
cases was “not merely whether the land itself and one of its 
valuable aspects have been appraised separately,” but “whether 
the appraisal of the land itself already accounted for the value 
of the separately appraised aspect of the property.” Bosque, 
2018 WL 2372810, at *3. If it did so, then the result would be 
double taxation. Id. If it did not, then “separate appraisals may 
be one permissible way to achieve an overall measurement of 
the property’s market value.” Id. In the present case, Bosque’s 
saltwater disposal wells constituted an improvement, or an in-
terest in the land, or some combination of the two; importantly, 
the underground facilities in question were a valuable compo-
nent of the taxpayers’ real property that contributed to the 
overall value of the estate, but were not accounted for in the 
surface estate appraisal. Id. at *4. The District was required to 
appraise that value, and the court found it could do so separate-
ly and even by a separate method. Id. at *5. 
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 The court rejected Bosque’s argument that the District was 
impermissibly taxing the taxpayer’s business. Id. at *7. While a 
business is not itself taxable real property, this specific saltwa-
ter disposal business is directly tied to the land and indisputably 
added value to the real property. Id. The court held the District 
did not impermissibly conflate the two. Id. It remanded the case 
for a determination of Bosque’s argument that the District did 
not use the most appropriate method to determine the market 
value of real property. Id. at *8. 
 This case potentially has broader implications beyond 
wastewater disposal wells. Arguably, this case opens up the 
door to allow appraisal districts to appraise and tax separately 
any well used for commercial purposes, such as wells used for 
irrigation, cattle, and oil and gas operations. Taken further, this 
case could be used to separately tax groundwater beneath a 
person’s property even if the groundwater has not been severed 
from the surface estate. 
 

UTAH 
(Jonathan R. Schutz, Reporter) 

 
 
UTAH ENACTS LEGISLATION ALLOWING PROPERTY OWNERS 
TO RELOCATE CANALS ON THEIR PROPERTY 
 In this past session, Utah passed legislation to address the 
conflict between canal owners and the owners of property trav-
ersed by canals. See Senate Bill 96, 2018 Utah Laws ch. 349 
(amending Utah Code Ann. §§ 13-43-204, 73-1-15; enacting 
Utah Code Ann. § 73-1-15.5) (effective May 8, 2018). Section 
73-1-15.5 allows a property owner to “make reasonable chang-
es in the location and method of delivery of a water convey-
ance facility located on the property owner’s real property,” if 
the relocation is not contrary to a written grant of easement or 
agreement, and the owner follows the new procedures outlined 
in the statute, including having a licensed engineer redesign the 
water conveyance facility and certify that the redesign meets 
certain requirements. Utah Code Ann. § 73-1-15.5(2). The stat-
ute applies only to conveyance facilities for irrigation or storm 
water. Id. § 73-1-15.5(1)(b)(i). 
 In order for the property owner to relocate a water convey-
ance facility or change the method of delivery, the property 
owner must certify that the redesigned facility does not 

(a) significantly decrease[] the utility of the water 
conveyance facility for its current use; 
(b) increase[] the burden on the facility owner’s use of 
the water conveyance facility in a way not compen-
sated for by the property owner; or 
(c) frustrate[] the purpose of the water conveyance fa-
cility. 

Id. § 73-1-15.5(4). The property may not relocate the water 
conveyance facility or modify the means of conveyance if it 
violates these three elements. Id. 
 Once the engineer has prepared the redesign, the property 
owner must provide the plans to the water facility owner. Id. 
§ 73-1-15.5(2)(b). The facility owner has “a reasonable time” 
to review the plans and provide comments. Id. § 73-1-
15.5(2)(c). The conveyance owner can require changes to the 
design if the changes are 

(i) directly related to a reasonably anticipated negative 
impact, resulting from the relocation of the water con-
veyance facility or a change in the method of water 
delivery; and 
(ii) the least costly means of addressing the anticipated 
negative impact . . . . 

Id. § 73-1-15.5(3)(a). The facility owner must approve the re-
designed plans if the plans reasonably address the negative 
impacts of the relocation, the property owner proposed reason-
able terms to address the three factors in section 73-1-15.5(4), 
and the property owner followed the process outlined in the 
statute. Id. § 73-1-15.5(3)(b). 
 The property owner must allow the facility owner to in-
spect the modified conveyance during construction and the 
conveyance owner can require changes to the new facility if it 
is not constructed according to the redesign plans. Id. § 73-1-
15.5(2)(d). The property owner must also provide the facility 
owner access to maintain the facility. Id. § 73-1-15.5(2)(e). 
 If there is a dispute regarding the property or facility own-
er’s compliance with the statute, either party may ask the Utah 
Office of the Property Rights Ombudsman to mediate the dis-
pute. Id. § 73-1-15.5(5)(a). The owners can jointly ask the Om-
budsman to arbitrate the dispute. Id. § 73-1-15.5(5)(b). 
 The property owner must pay the “reasonable, actual 
costs” incurred in modifying the facility, including planning 
and construction costs, engineering and inspection costs, costs 
reasonably and necessarily incurred by the facility owner relat-
ed to the facility modification, costs of preparing conveyance 
or easement instruments for the new facility, and legal costs the 
facility owner incurs in reviewing and approving the plans, up 
to $5,000. Id. § 73-1-15.5(6). 
 In litigation between the owners under this statute, the 
court may award attorney fees to the facility owner if the prop-
erty owner did not comply with the plan prepared under this 
statute, or to the property owner if the facility owner makes 
unreasonable demands in reviewing the plans or in requiring 
changes to the plans. Id. § 73-1-15.5(7). 
 After the facility is relocated, the facility owner must rec-
ord a document extinguishing the prior easement in exchange 
for the property owner granting a new easement for the new 
facility. Id. § 73-1-15.5(8). 
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Legal Education 

More than 70 presentations from Annual and Special 
Institutes are now available on the Foundation’s online 
learning platform. Topics include oil and gas, mining, 
energy, environmental, international, public lands, Native 
American resources, landmen’s issues, water, and ethics. 
These on-demand presentations are professional video 
recordings of our high-quality live programs. They can be 
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demand videos accessible from any device with an 
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Upcoming Programs 
 

64th Annual Rocky Mountain Mineral Law Institute 
July 19–21, 2018 ● Victoria, British Columbia 

International Oil & Gas Law, Contracts & Negotiations: 
Part 1 – From Concept to Discovery 

September 24–28, 2018 ● Houston, Texas 

International Oil & Gas Law, Contracts & Negotiations: 
Part 2 – From Discovery to Decommissioning 

October 1–5, 2018 ● Houston, Texas 

Due Diligence in Mining and Oil & Gas Transactions 
September 27–28, 2018 ● Westminster, Colorado 

Oil and Gas Law Short Course 
October 8–12, 2018 ● Houston, Texas 

Federal and Indian Oil & Gas Royalty Valuation and Management 
October 24–25, 2018 ● Houston, Texas 

Petroleum Marketing Attorneys’ Meeting 
October 25–26, 2018 ● Houston, Texas 

Wildlife and Development: An Introduction to U.S. and Canadian Wildlife 
Laws: Video-Linked Workshop & Networking Event for New Professionals 

November 1, 2018 ● Multiple Cities 

Regulatory Enforcement 
December 6–7, 2018 ● Denver, Colorado 

International Mining and Oil & Gas Law, Development, and Investment 
April 10–12, 2019 ● Rio de Janeiro, Brazil 
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COURT OF APPEAL AFFIRMS STATE’S 
DUTY TO CONSIDER THE PUBLIC TRUST 

IN GROUNDWATER EXTRACTIONS 
AFFECTING PUBLIC TRUST RESOURCES 

(Ronald B. Robie, California Reporter)

 In a hotly anticipated decision, California’s Third District 
Court of Appeal affirmed the State Water Resources Control 
Board (Board) and the County of Siskiyou’s authority and af-
firmative duty to consider the public trust when regulating 
groundwater extractions that adversely impact navigable sur-
face waters. The court further affirmed the Board and County’s 
public trust duty as distinct from, but harmonious with, the 
regulatory requirements under the Sustainable Groundwater 
Management Act of 2014 (SGMA), Cal. Water Code 
§§ 10720–10737.8. See Envtl. Law Found. v. State Water Res. 
Control Bd., 237 Cal. Rptr. 3d 393 (Ct. App. 2018). While the 
public trust’s relation to groundwater affecting navigable 
streams had not yet been directly addressed at the appellate 
level, Presiding Justice Raye’s well-reasoned analysis leads to 
this natural conclusion from the California Supreme Court’s 
landmark decision in National Audubon Society v. Superior 
Court, 658 P.2d 709 (Cal. 1983). 
 The facts were undisputed: the Scott River, located in 
Siskiyou County in northern California, is a tributary of the 
Klamath River and a navigable waterway subject to the public 
trust doctrine. Envtl. Law Found., 237 Cal. Rptr. 3d at 397. 
While the Scott River Decree previously adjudicated the 
surface water rights for a large part of the Scott River in 1980, 
groundwater extractions from wells outside the geographic area 
of the decree were not included. Id. But groundwater pumping 
from private wells in the interconnected Scott River system had 
lowered the surface water levels on unadjudicated portions of 
the river, often resulting in an almost complete “dewatering” in 
the summer and early fall, affecting fish habitat, navigability, 
and recreational uses. Id.; see also Envtl. Law Found. v. State 
Water Res. Control Bd., No. 34-2010-80000583, 2014 WL 
8843074, at *2 (Cal. Super. Ct. July 15, 2014) (Trial Decision). 
 The Environmental Law Foundation and fisheries groups 
(collectively, ELF) sued the County and the Board, making two 
requests: (1) a declaration that groundwater hydrologically 
connected to navigable waters is subject to the public trust doc-
trine, and (2) an injunction compelling the County to stop issu- 
 

continued on page 2 

NINTH CIRCUIT UPHOLDS WATER 
AGENCY DECISIONS FINDING NO INJURY 
TO NON-DECREED WATER USERS ON THE 

WALKER RIVER 
(Ronald B. Robie, California Reporter)

 On May 22, 2018, the U.S. Court of Appeals for the Ninth 
Circuit handed down a trio of decisions concerning water rights 
on the Walker River. See United States v. U.S. Bd. of Water 
Comm’rs, 893 F.3d 578 (9th Cir. 2018); Mono Cnty. v. Walker 
River Irrigation Dist., 890 F.3d 1174 (9th Cir. 2018), amended 
sub nom. Mineral Cnty. v. Walker River Irrigation Dist., 900 
F.3d 1027 (9th Cir. 2018) (certifying questions regarding the 
public trust doctrine to the Nevada Supreme Court (see Nevada 
report in this Newsletter)); United States v. Walker River Irri-
gation Dist., 890 F.3d 1161 (9th Cir. 2018) (remanding issues 
regarding modification of the Walker River decree); see also 
Vol. LI, No. 2 (2018) of this Newsletter (Federal report). While 
all are important steps in the ongoing litigation over the embat-
tled watershed, the decision in Water Commissioners clarifies 
the required level of deference to state water agencies’ deci-
sions. 
 Walker Lake is the last remnant of the once-vast Lake 
Lahontan in northwestern Nevada and home to the last 
remaining population of the Lahontan cutthroat trout. The 
Walker River is the sole tributary to the dwindling Walker 
Lake—its two forks originate in the Eastern Sierra Nevada in 
California, and flow through Nevada and Walker River Paiute 
tribal lands to its terminus in Walker Lake. Over the last 
century, mining and agriculture have precipitously lowered the 
lake level and increased its salinity tenfold. Water Comm’rs, 
893 F.3d at 587–88. 
 Congress responded by establishing the Walker Basin 
Restoration Program in 2009 to restore and maintain Walker 
Lake. Id. at 590; see Energy and Water Development and 
Related Agencies Appropriations Act, 2010, Pub. L. No. 111- 
85, §§ 207–208, 123 Stat. 2845 (2009) (codified as amended at 
16 U.S.C. § 3839bb-6). The program created a voluntary 
water rights leasing program managed by the National Fish and 
Wildlife Foundation (NFWF) to obtain existing water rights on 
the Walker River to convey water downstream and replenish 
Walker Lake. Water Comm’rs, 893 F.3d at 590. Walker River 
has been subject to various water rights decrees since 1919, 

continued on page 4 
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DUTY TO CONSIDER THE PUBLIC TRUST 
(continued from page 1) 

ing permits under its well construction and groundwater man-
agement program until it complies with its public trust duties. 
Trial Decision, 2014 WL 8843074, at *3. On cross-motions for 
judgment on the pleadings, the trial court ruled for ELF, con-
cluding that the County “must take the public trust into consid-
eration and protect public trust uses when feasible” when 
issuing well permits that may adversely impact connected nav-
igable waters. Envtl. Law Found., 237 Cal. Rptr. 3d at 398. In a 
separate proceeding on cross-motions for summary judgment 
by the County against the Board, the trial court again held in 
ELF’s favor and denied the County’s motion, finding the Board 
“the logical entity to exercise the State’s authority and obliga-
tions thereunder. Simply put, if not the Board, then who?” Id. 
at 399. 
 During the trial court proceedings, the California legisla-
ture passed SGMA, a watershed Act imposing regulations on 
previously unregulated groundwater. SGMA requires local 
agencies in high- or medium-priority groundwater basins to 
form groundwater sustainability agencies (GSAs), and to adopt 
and implement groundwater sustainability plans (GSPs) over a 
certain period of years. See Cal. Water Code §§ 10720.7, 
10723, 10727. “The GSA’s are charged with procedural and 
substantive obligations designed to balance the needs of the 
various stakeholders in groundwater in an effort to preserve, 
and replenish to the extent possible, this diminishing and criti-
cal resource.” Envtl. Law Found., 237 Cal. Rptr. 3d at 405. The 
Board does not regulate groundwater pumping as it does sur-
face water, but under SGMA, it may institute certain enforce-
ment actions if the GSA fails to meet the statutory deadlines. 
See Cal. Water Code §§ 10735–10736.6. 
 The parties moved quickly to expedite the County’s appeal 
to determine the scope of their duties. Envtl. Law Found., 237 
Cal. Rptr. 3d at 398. The County made two main arguments: 
(1) groundwater is not navigable and no court has held that 
groundwater is a public trust resource, id. at 402; and (2) even 
if there is a duty, SGMA’s “comprehensive regulatory scheme 
fulfill[s] the Legislature’s duty to protect the public trust,” id. at 
405. Presiding Justice Raye, writing for the panel, soundly re-
jected both arguments, relying heavily on the California Su-
preme Court’s decision and reasoning in National Audubon. 
 In National Audubon, the court delicately balanced two 
clashing California water law values: reliance on its statutory 
appropriative water rights system, and the values “that had 
been, until then, embodied but ignored in the public trust doc-
trine.” Id. at 401 (citing Nat’l Audubon, 658 P.2d at 724, 726). 
Reviving the public trust doctrine to protect the scenic and eco-
logical resources on Mono Lake from substantial diversions by 
the City of Los Angeles under its appropriative permit, the 
court concluded that the doctrine extends to “protect[] the nav-
igable water (Mono Lake) from harm by diversion of nonnavi-
gable tributaries.” Id. at 402 (citing Nat’l Audubon, 658 P.2d at 
721). As the Environmental Law Foundation court explained, 
the supreme court extended this protection “[d]espite the histor-
ical significance of appropriative water rights in the state, the 
comprehensiveness of the water rights system, the threat to the 
water supply for the City of Los Angeles, and perhaps, most 

significantly, the fact that the tributaries from which the water 
was being diverted were not themselves navigable . . . .” Id. 
 Under the same reasoning, the court of appeal rejected the 
County’s argument asserting groundwater is not itself a public 
trust resource because, as in National Audubon, “the determina-
tive fact is the impact of the activity on the public trust re-
source.” Id. (emphasis added). “The fact the tributaries 
themselves were not navigable did not dissuade the Supreme 
Court . . . . Nor does the fact that nonnavigable groundwater 
rather than nonnavigable tributaries is at issue here dissuade 
us . . . .” Id. Thus, the relevant question is whether the chal-

 
 

WATER LAW NEWSLETTER 

EDITOR 

Amy K. Kelley 
Professor, Gonzaga University School of Law 

 
REPORTERS 

Alaska - 

Arizona - Margaret R. Gallogly 
Fennemore Craig, P.C. 
Phoenix 

California - Ronald B. Robie 
Associate Justice, Court of Appeal 
Sacramento 

Colorado - William A. Paddock 
Carlson, Hammond & Paddock, LLC
Denver 

Federal Water Quality  
Adam DeVoe 
Lewis Roca Rothgerber Christie LLP
Denver 

Great Lakes Region  
Nicholas J. Schroeck 
Wayne State University Law School 
Detroit 

Idaho - Linda B. Jones  
Holland & Hart LLP 
Boise 

Kansas - John C. Peck 
University of Kansas 
School of Law 
Lawrence 

Leland E. Rolfs 
Topeka 

Minnesota - Gregory A. Fontaine & 
Aleava R. Sayre 
Stoel Rives LLP 
Minneapolis 

Montana - Holly J. Franz 
Franz & Driscoll, PLLP 
Helena 

Nebraska - Anthony Schutz 
University of Nebraska-Lincoln 
College of Law 
Lincoln 

Nevada - Gregory Morrison 
Parsons Behle & Latimer 
Reno 

New Mexico - Maria O’Brien 
Modrall Sperling 
Albuquerque 

North Dakota - Jennifer L. Verleger 
Office of Attorney General 
Bismarck 

Oklahoma - Dean A. Couch 
GableGotwals 
Oklahoma City 

Oregon - Kirk B. Maag 
Stoel Rives LLP 
Portland 

South Dakota - Sean M. Kammer 
University of South Dakota 
School of Law 
Vermillion 

Texas - Emily Willms Rogers 
Bickerstaff Heath Delgado Acosta LLP
Austin 

Utah - Jonathan R. Schutz  
Mabey Wright & James PLLC 
Salt Lake City 

Julie Valdes 
Utah Attorney General’s Office 
Salt Lake City 

Washington and Federal  
Amy K. Kelley 
Gonzaga University School of Law 
Spokane 

Wyoming - David F. Palmerlee 
Palmerlee & Durrant, LLC 
Buffalo 
 

The Water Law Newsletter is compiled by Professor Amy K. Kelley 
and edited jointly with the Rocky Mountain Mineral Law Foundation.
The Foundation distributes the Newsletter electronically on a compli-
mentary basis to Foundation members and on a paid circulation basis, 
three issues per year (print version on request); 2018 price—$58.00 
per year. Copyright ©2018, Rocky Mountain Mineral Law Founda-
tion, Westminster, Colorado. 
 



Vol. LI, No. 3, 2018 WATER LAW NEWSLETTER page 3 
 

lenged activity (i.e., diversion, extraction, or fill) harms a navi-
gable waterway, thereby harming the public trust. Id. at 403; 
see also People v. Gold Run Ditch & Mining Co., 4 P. 1152 
(Cal. 1884) (public trust used to enjoin mining company from 
dumping sand and gravel into the Sacramento River, when 
dumping raised water levels impairing navigation). 
 The court soundly rejected the County’s contention that 
the standard of reasonable use found in article X, section 2 of 
the California Constitution supplants its public trust duty, again 
turning to National Audubon, which held public trust uses sub-
ject to the constitutional reasonable use standard. Envtl. Law 
Found., 237 Cal. Rptr. 3d at 404 (citing Nat’l Audubon, 658 
P.2d at 725). Under the reasonable use standard, the Board may 
have to approve an appropriation that harms the public trust; 
“[i]n so doing, however, the state must bear in mind its duty as 
trustee to consider the effect of the taking on the public trust, 
and to preserve, so far as consistent with the public interest, the 
uses protected by the trust.” Id. (alteration omitted) (quoting 
Nat’l Audubon, 658 P.2d at 728). Thus, “[t]he state has an af-
firmative duty to take the public trust into account in the plan-
ning and allocation of water resources, and to protect public 
trust uses whenever feasible.” Id. (emphasis added) (quoting 
Nat’l Audubon, 658 P.2d at 728). Accordingly, the court af-
firmed that both values may co-exist peaceably in groundwater, 
too. Id. at 404–05. 
 Moreover, the fact that the Board does not regulate 
groundwater did not limit its authority—“the Board’s authority 
to protect the public trust is independent of and not bounded by 
the limitations on the Board’s authority to oversee the permit 
and license system.” Id. at 405; see In re Water of Hallett 
Creek Stream Sys., 749 P.2d 324, 337 n.16 (Cal. 1988) (reason-
ing that the Board has the statutory and common law power to 
assert the State’s interest in the conservation and the efficient 
use of water even absent a private claim). 
 The court also disagreed with the County’s second conten-
tion, alleging that even if public trust duties extend to ground-
water insofar as they impact navigable streams, the California 
legislature’s 2014 enactment of SGMA intended to occupy the 
entire field of groundwater management and fulfills both the 
Board’s and the County’s public trust duties. Envtl. Law 
Found., 237 Cal. Rptr. 3d at 405. The County argued that 
SGMA’s comprehensive groundwater regulatory scheme, 
which obligates GSAs to monitor and regulate local well ex-
tractions with similar considerations as required under the pub-
lic trust doctrine, precluded the Board and the County from 
interfering except in limited circumstances. Id. (citing Cal. Wa-
ter Code §§ 10735.2, .8). Not so, according to the court. 
 Presiding Justice Raye again turned to National Audubon 
for guidance. In that case, the court also rejected that defend-
ant’s argument that the appropriative water rights system “sub-
sumed” any public trust duty but instead held neither sup-
planted the other because “both the public trust doctrine and the 
water rights system embody important precepts which make the 
law more responsive to the diverse needs and interests involved 
in the planning and allocation of water resources.” Id. at 407 

(quoting Nat’l Audubon, 658 P.2d at 727). Looking with a 
jaundiced eye at the County’s use of the word “fulfilled” in 
contrast to “subsumed,” the court of appeal clarified: 

The point is not whether the public trust duty is char-
acterized as “fulfilled” or whether a statutory scheme 
is characterized as “subsuming” the common law, but 
whether the fiduciary duties imposed by the public 
trust doctrine survive a statutory scheme regulating 
water in the state. In National Audubon, they did. We 
conclude the same fiduciary duties survive the enact-
ment of SGMA. 

Id. at 407 n.7. 
 Specifically, the court of appeal concluded that “SGMA is 
not as comprehensive as the appropriative rights water system,” 
id. at 407, noting the “two systems can live in harmony,” by 
interpreting the text, id. at 408. First, SGMA only governs des-
ignated basins or subbasins identified by the California De-
partment of Water Resources. Id. at 407–08 (citing Cal. Water 
Code § 10721(b)). Second, SGMA does not apply to certain 
basins identified in Cal. Water Code § 10720.8. Envtl. Law 
Found., 237 Cal. Rptr. 3d at 408. Third, several SGMA dead-
lines only apply to a certain subset of basins and only after sev-
eral years. Id. (citing Cal. Water Code §§ 10720.7(a) 
(groundwater sustainability plan deadlines for critically over-
drafted basins), 10735.8(h) (2025 date for Board interim plans 
in probationary basins)). Finally, several pending and fully 
adjudicated basins are exempted from SGMA under section 
10720.8. Id. With this textual support and several other provi-
sions leaving existing law undisturbed, the court found “no 
legislative intent to eviscerate the public trust in navigable wa-
terways in the text or scope of SGMA.” Id. at 409. 
 The court swiftly rejected the County’s final contention 
that neither the County nor the court under the separation of 
powers doctrine has the authority to administer the public trust. 
The court held that the County is a political subdivision of the 
State and shares responsibility for administering the public 
trust. Id. 
 Ultimately, the ruling remains “extraordinarily narrow” 
because the parties sought pure declaratory relief regarding the 
Board and County’s public trust duties (or lack thereof), and 
alleged no particular challenges to specific actions. Id. at 396. 
The opinion does not define how the public trust applies in 
connection with SGMA, but concludes the question is justicia-
ble because “the issue may have significant importance to the 
public and its fiduciaries . . . .” Id. Nevertheless, the decision is 
an important opinion on a previously unaddressed question. 
 Editor’s Note: The reporter was on the panel that heard 
this appeal, and concurred in the judgment. 
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NON-DECREED WATER USERS 
(continued from page 1) 

with the final decree most pertinent here issued in 1936 (collec-
tively, Decree). Id. at 589. As relevant here, the Decree served 
five main purposes, to wit: (1) establishing all water rights 
along the Walker River; (2) creating the Walker River Irriga-
tion District (WRID) to build and manage two reservoirs; 
(3) creating and designating the U.S. Board of Water Commis-
sioners (Commissioners) as the water master; (4) providing that 
the U.S. District Court for the District of Nevada retained ancil-
lary jurisdiction as the “Decree court” to resolve disputes; and 
(5) “permit[ting] rightsholders to change the manner, means, 
place or purpose of use, or point of diversion” subject to the 
no-injury rule. Id. Justice Bybee, writing for the panel, ex-
plained that the Decree’s no-injury rule was essentially, 

a codification of a basic principle of prior appropria-
tion: “[T]he no-injury rule prevents appropriators from 
making certain water-right changes that would harm 
other appropriators . . . . Because each new appropria-
tor is entitled to the stream as it exists when he finds 
it, the general rule is that ‘if a change in these condi-
tions is made by [a senior] appropriator, which inter-
feres with the flow of the water to the material injury 
of [the junior appropriator’s] rights, he may justly 
complain.’” 

Id. at 598 (alterations in original) (quoting Montana v. Wyo-
ming, 563 U.S. 368, 378 (2011)). 
 Under the Decree and related regulations, change petition-
ers must first obtain approval from their respective state water 
agencies. Id. at 590–91. Thus, NFWF was required to apply to 
the Nevada State Engineer to approve its changes on two ac-
quired water rights from irrigation to wildlife uses, and place of 
use to Walker Lake, and WRID needed the California State 
Water Resources Control Board’s (California Board) approval 
for its temporary change in place and purpose of use for its 
decreed reservoir storage rights. Id. at 591–92. 
 A group of farmers with undecreed rights (collectively, 
Farmers) and the Commissioners objected, claiming that both 
change petitions would injure existing water rights. Id. at 591. 
Importantly, the Farmers did not have decreed rights, but con-
tracted with WRID for surplus reservoir water. Id. In Nevada, 
the Farmers argued that NFWF’s change would injure them 
because NFWF’s predecessors-in-interest would not call for 
water on several harvest days during the March to October irri-
gation season. Id. They claimed NFWF’s continuous water call 
for environmental purposes would result in a net increase in 
annual water used, decreasing the amount of water available in 
the reservoir for the Farmers’ use. Id. at 591–92. In California, 
the Farmers claimed WRID’s change petition would injure 
their rights because less surplus water would be available in 
WRID’s reservoirs by allocating more water to the replenish-
ment program. Id. at 592–93. For both petitions, the Commis-
sioners alleged the proposed changes would violate the Decree 
provision banning water deliveries outside of the Walker River 
Basin, claiming that Walker Lake lies outside the decreed 
Walker River Basin. Id. The state agencies rejected all of these 
arguments, and both concluded the change petitions would not 
result in injury to any legal users of water. Id. 

 The Decree court in turn rejected the state agencies’ rul-
ings and refused to grant the change petitions. Id. at 593. The 
Decree court issued its own findings, three of which are perti-
nent here: (1) the Nevada change would cause injury because it 
would increase consumptive use above and beyond the histori-
cal watering patterns—while NFWF stipulated to limit its call 
on a per second basis (cubic feet per second (cfs)), its continu-
ous call would consume more water on a per season basis 
(acre-feet per annum (afa)) than the alfalfa farmer predeces-
sors-in-interest, id.; (2) the California change would reduce the 
amount of surplus water available for sale by WRID, injuring 
the Farmers, id. at 593–94; and (3) “the ‘basin’ comprise[d] 
only agricultural lands and waters named in the Decree,” mean-
ing delivery to Walker Lake would be a delivery “outside of 
the basin of the Walker River” in violation of the Decree, id. at 
594. The Decree court remanded to the agencies for reconsid-
eration, including its own four-part test to the California Board 
to determine historical use. Id. WRID, WFWF, and the Nevada 
State Engineer appealed, while the California Board appeared 
as an amicus curiae for the appellants. Id. 
 After concluding the remand order was sufficiently final 
for appeal, id. at 595, the Ninth Circuit reversed the Decree 
court’s order, determining that the Decree court had failed to 
afford the administrative agencies proper deference, id. at 602. 
Rejecting the Commissioners’ request to use nonexistent feder-
al water law, the Ninth Circuit applied the respective state law 
standards to the claims. Id. at 595. Both states grant considera-
ble deference to their respective agencies’ factual findings (i.e., 
the substantial evidence standard), see Nev. Rev. Stat. 
§ 533.450(10); State Eng’r v. Morris, 819 P.2d 203, 205 (Nev. 
1991); Cal. Civ. Proc. Code § 1094.5(b); In re State Water Res. 
Control Bd. Cases, 39 Cal. Rptr. 3d 189, 226 (Ct. App. 2006); 
while reviewing legal conclusions independently, see United 
States v. Orr Water Ditch Co., 256 F.3d 935, 945 (9th Cir. 
2001) (Nevada); Phelps v. State Water Res. Control Bd., 68 
Cal. Rptr. 3d 350, 360 (Ct. App. 2007) (California). Water 
Comm’rs, 893 F.3d at 596–97. 
 Under these standards, the Ninth Circuit concluded the 
Decree court had abused its discretion by rejecting the agen-
cies’ decisions and arbitrarily supplanting their rulings with its 
own. In the Nevada petition, Justice Bybee clearly laid out the 
math demonstrating that under NFWF’s stipulated agreement, 
NFWF would call no more than the historical consumptive use 
whether calculated by cfs or afa. Id. at 602. Though NFWF had 
rights up to 7.745 cfs, it stipulated to use only the historical 
consumptive use flow of 4.122 cfs as program water, while 
leaving the remaining 3.623 cfs non-consumptive flow in the 
river to mitigate against the lost return flow from the predeces-
sor-in-interest alfalfa farmers. Id. at 601. NFWF based this 
number on the Net Irrigation Water Requirement (NIWR) for 
alfalfa in the area, which is 3.1 afa. Id. The NIWR, prepared by 
the Nevada Department of Conservation and Natural Re-
sources, is synonymous with consumptive use, and the Nevada 
State Engineer heard testimony from two experts that the 
NIWR was calculated including harvest days. Id. at 601–02. 
Therefore, the Ninth Circuit held, there was substantial evi-
dence that historical use was taken into account to prevent inju-
ry to downstream users. Id. at 602. Accordingly, the Decree 
court failed to defer to the Nevada State Engineer’s findings, 
and to the extent the Decree court’s own calculations showed a 
difference between the proposed consumptive use rate (cfs) and 
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its annual consumptive volume (afa), such factual finding was 
held clearly erroneous. Id. 
 For the California petition, the Ninth Circuit concluded 
that the Decree court erred by rejecting the California Board’s 
finding of no injury. Id. at 603. The Decree court found the 
change petition would cause injury to the Farmers as “junior 
storage right holders.” Id. But as Justice Bybee clarified, the 
Farmers had no water rights under the Decree or California 
law. Id. at 603–04. The Farmers’ claim rested on WRID’s de-
creed right to reservoir water, not their own, as they were not 
parties to the Decree and had no water rights thereunder. Id. at 
604. 
 California law does not recognize “storage rights” under 
its natural flow theory because released water is “artificial wa-
ter,” id. at 603–04, and “[w]hen . . . stored water is released to 
customers, it is not part of the river’s natural flow and does not 
count towards the appropriators current allocation of river wa-
ter,” id. at 603 (quoting N. Kern Water Storage Dist. v. Kern 
Delta Water Dist., 54 Cal. Rptr. 3d 578, 589 (Ct. App. 2007)). 
Quoting with approval the California Board’s ruling, the court 
of appeal clarified: 

It is not enough for a water user to show that it will 
receive less water as a result of the change. Instead, a 
water use claiming injury must demonstrate that it has 
a right to the greater amount of water claimed and that 
the proposed change will interfere with that right. 

Id. at 604 (alteration omitted). Thus, the Farmers held no legal 
rights to the reservoir water under the Decree or California law, 
and the Decree court erred by holding otherwise and creating 
its own equation for the California Board. Id. 
 Finally, Justice Bybee easily rejected the Commissioners’ 
contention placing Walker Lake outside the Walker River Ba-
sin by interpreting the unambiguous word “basin” in the De-
cree as “the geographic area that is coextensive with a river 
system’s hydrological drainage.” Id. at 605. Walker River 
drains into Walker Lake, and is, in plain language, a part of the 
Walker River Basin. Id. “The Commissioners’ [contrary] inter-
pretation flies in the face of history and logic and that ancient 
and simple maxim aqua currit et debet currere ut currere sole-
bat ex jure naturae: water runs and ought to run as it is accus-
tomed to run, according to the law of nature.” Id. at 605–06. 
The court thus vacated the Decree court’s opinion and instruct-
ed the lower court to grant the two change petitions and “modi-
fy the Decree accordingly as necessary.” Id. at 606. 
 
 

FEDERAL 
(Amy K. Kelley, Reporter) 

 
 
REMAND IN FLORIDA V. GEORGIA 
 In Florida v. Georgia, 138 S. Ct. 2502 (2018), the Su-
preme Court took a Rorschach test. A commonly labeled “Tri-
State Water War” has been ongoing between Alabama, Florida, 
and Georgia for decades, manifested by a failed interstate com-
pact and significant litigation in a number of fora. Much of the 
battle has been over stored water in Lake Lanier, a reservoir on 
the Chattahoochee River, with challenges to Atlanta’s burgeon-
ing water use, and the enablement of that behavior by the U.S. 

Army Corps of Engineers. See, e.g., In re Tri-State Water 
Rights Litig., 639 F. Supp. 2d 1308, 1342–43 (M.D. Fla. 2009), 
rev’d, 644 F.3d 1160 (11th Cir. 2011). This equitable appor-
tionment lawsuit in the U.S. Supreme Court is, however, fo-
cused on irrigated agricultural uses in Georgia’s Flint River 
Basin, and the alleged substantial injury to the downstream 
Apalachicola River in Florida caused by Georgia’s overuse of 
water and the numerous non-consumptive water-dependent 
uses and users of the Apalachicola. 
 In 2014 a special master was appointed, see Florida v. 
Georgia, 135 S. Ct. 701 (2014), who amassed a voluminous 
amount of evidence over several years and prepared a recom-
mendation to the Supreme Court in favor of Georgia. The five-
justice majority, taking the magistrate (who had at one point 
referred to the recommendation’s discussion of the potential 
remedy as a “threshold” issue) at his word, found that, so to 
speak, the cart had been put before the horse, and remanded for 
the full balancing of equities (essentially a harm-benefit test) 
that must occur in an equitable apportionment suit. The majori-
ty found that the special master had worried too much, too ear-
ly, about whether Florida would get adequate relief if it should 
prevail, and noted that prior cases had referred to a “clear and 
convincing” evidentiary standard for the “initial showing of 
‘invasion of rights’” that a state must make to even invoke the 
Court’s equitable jurisdiction in the first place, and to the “sub-
stantial injury” that a state must prove before it can possibly 
prevail, but never “to a showing of ‘remedy’ or ‘redressabil-
ity.’” Florida v. Georgia, 138 S. Ct. at 2517. Essentially, the 
majority said “Po-TAY-to.” 
 Speaking for a four-justice dissent, Justice Thomas, based 
on the entire recommendation, suggested that the majority had 
misconstrued the special master. The dissent, saying “Po-TAH-
to,” thought that the special master had balanced the equities, 
and resolved them in favor of Georgia. Id. at 2537–41 (Thom-
as, J., dissenting). Moreover, the dissent would uphold that 
recommendation in favor of Georgia, and “call the whole thing 
off” (with apologies to George and Ira Gershwin, Let’s Call the 
Whole Thing Off). 
 The case will be of interest predominantly to those in in-
terstate litigation, who will learn with what extreme precision 
they must cast their arguments (or recommendations, if one 
were to be a special master), and should appreciate that the 
dissent, in particular, is willing to dig down into the evidence. 
With regard to the merits, probably the most significant aspect 
of the case is the willingness of both the majority and the dis-
sent to look deeply into issues relating to ecosystem and envi-
ronmental injuries (e.g., to tupelo trees and oyster beds), and 
not just the standard economic issues relating to the agricultural 
uses (e.g., cost to the oyster industry).  
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CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
COURT OF APPEAL DECISION LEAVES HETCH HETCHY 
RESERVOIR INTACT 
 The controversy over the Hetch Hetchy Valley continues 
over 100 years after Congress granted the City and County of 
San Francisco (collectively, City) a right-of-way to dam and 
flood the scenic valley to provide municipal water and power to 
the burgeoning metropolitan area. See Raker Act, ch. 4, § 1, 38 
Stat. 242 (1913). California’s Fifth District Court of Appeal 
affirmed the dam’s continued existence under the federal legis-
lation against a novel claim that the dam is an unreasonable 
method of diversion under California law. See Restore Hetch 
Hetchy v. City & County of S.F., 236 Cal. Rptr. 3d 417, 420 
(Ct. App. 2018). 
 The Hetch Hetchy Valley lies in the northwest section of 
Yosemite National Park in the Sierra Nevada Range. Naturalist 
John Muir called it the “second” or “Tuolumne Yosemite” be-
cause of the parks’ similar granite cliffs, rivers and waterfalls, 
and pristine beauty. John Muir, “The Hetch Hetchy Valley,” 
Sierra Club Bull. vol. VI, no. 4 (Jan. 1908). However, starting 
in 1901, the City sought to use the Hetch Hetchy Valley for 
long-term water storage and power needs as the Bay Area’s 
population grew. See Hetch Hetchy, 236 Cal. Rptr. 3d at 420. 
The federal government, as owner of the national park proper-
ty, stepped in to support the reservoir, and in 1913, Congress 
passed the Raker Act despite strong environmental opposition. 
Id. 
 The Raker Act is ostensibly a grant of right-of-way to the 
City for “constructing and maintaining a means of supplying 
water for the domestic purposes of the City and other public 
bodies, and in establishing a system ‘for generation and sale 
and distribution of electric energy.’” Id. at 423 (quoting United 
States v. San Francisco, 310 U.S. 16, 18 (1940)). The U.S. De-
partment of the Interior (DOI) and the U.S. Department of Ag-
riculture, as landowner, retains some authority over the project, 
including, inter alia, construction and maintenance specifica-
tions for the dam, providing for existing water rights, and limit-
ing how the City may use the water in the resulting reservoir. 
Id. The Raker Act also contains a savings clause, deferring to 
California state laws “relating to the control, appropriation, use, 
or distribution of water . . . and the Secretary of the Interior . . . 
shall proceed in conformity with the laws of said State.” Id. at 
425 (quoting Raker Act § 11). Under the Raker Act’s direction, 
and to its specifications, the City built the O’Shaughnessy Dam 
in 1923 and has been using the water in the resulting Hetch 
Hetchy Reservoir to serve its municipal and power needs ever 
since. Id. at 420. 
 Almost a century later, advocacy organization Restore 
Hetch Hetchy petitioned for a writ of mandate for a declaration 
that the Hetch Hetchy Reservoir and the O’Shaughnessy Dam 
are unreasonable methods of diverting water under California’s 
constitutional reasonable use doctrine. Id.; see Cal. Const. art. 
X, § 2. The trial court sustained the City’s demurrer without 
leave to amend, concluding the Raker Act preempted article X, 
section 2, and that the statute of limitations had run four years 

after the dam’s completion. Hetch Hetchy, 236 Cal. Rptr. 3d 
at 421. 
 The court of appeal affirmed on preemption grounds and 
did not reach the statute of limitations argument. Id. at 430. As 
the court held, the California Constitution’s “article X, section 
2 stands as an obstacle to the accomplishments and execution 
of the full purposes and objectives of Congress as exposed in 
the Raker Act.” Id. at 428. The court determined those purpos-
es are threefold: (1) to provide “a comprehensive resolution to 
[the City’s] major need for water and electrical power”; (2) to 
establish a permanent construction on federal lands managed 
by the City, but with certain limitations retained by the DOI; 
and (3) to construct a dam that will intentionally flood the land. 
Id. at 426–27. These purposes directly conflict with Califor-
nia’s reasonable use requirement because the appellant was 
asking the court to find a method of federally authorized diver-
sion (the dam) unreasonable under state law for a variety of 
economic, environmental, and social factors. Id. at 428. “As 
framed, the two sets of laws cannot stand in tandem, meaning 
those conflicting aspects of article X, section 2 must stand 
aside.” Id. 
 The savings clause in the Raker Act was no help to the 
appellant because the U.S. Supreme Court has “repeatedly ‘de-
cline[d] to give broad effect to savings clauses where doing so 
would upset the careful regulatory scheme established by fed-
eral law.’” Id. at 429 (alteration in original) (quoting Geier v. 
Am. Honda Motor Co., 529 U.S. 861, 870 (2000)). Using the 
narrow interpretation endorsed by both the U.S. and California 
Supreme Courts, the court of appeal held that the Raker Act’s 
savings clause “preserves California law[,] but only in matters 
not in direct conflict with the requirements of the Act itself.” 
Id. at 430; see also California v. United States, 438 U.S. 645, 
673–74 (1978); City of Fresno v. California, 372 U.S. 627, 
629–30 (1963); Ivanhoe Irrigation Dist. v. McCracken, 357 
U.S. 275, 291–92 (1958); Envtl. Def. Fund, Inc. v. East Bay 
Mun. Util. Dist., 605 P.2d 1, 5 (Cal. 1980). 
 Distinguishing Environmental Defense Fund, where the 
California Supreme Court found federal preemption for the 
construction site of the dam, but not for diversion points when 
the authorizing Act “required ‘due consideration’ of the Cali-
fornia Water Plan and ‘consult[ation] with local interests 
through public hearings,’” Hetch Hetchy, 236 Cal. Rptr. 3d at 
429 (alteration in original) (quoting Envtl. Def. Fund, 605 P.2d 
at 5), the court of appeal reasoned the Raker Act did not require 
a similar continued consultation with California, but required 
“prompt and efficient” construction of the dam and certain re-
quired maintenance and limitations, id. at 430. Thus, the sav-
ings clause could not overcome Congress’s plain intent to 
permanently flood the Hetch Hetchy Valley by the construction 
and continued operation of the dam, and the appellant’s claims 
were properly preempted under federal law. Id. 
 
COURT OF APPEAL ALLOWS CITY’S CROSS-COMPLAINT 
AGAINST OTHER WATER USERS IN VENTURA RIVER 
WATERSHED TO DETERMINE THE CITY’S REASONABLE USE 
 When a party sues a city for unreasonable use of water, but 
does not allege how that use is unreasonable, and does not in-
clude other water rights holders on the system, the city may 
then cross-claim against other water users that may also (or 
solely) be contributing to an unreasonable draw-down in the 
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river. Santa Barbara Channelkeeper v. City of San Buenaven-
tura, 228 Cal. Rptr. 3d 584 (Ct. App. 2018). As the Chan-
nelkeeper court explained, “[i]ncluding other water users as 
parties to the action ensures that they, too, are bound by its 
outcome.” Id. at 596. 
 Channelkeeper concerned the Ventura River watershed, 
critical habitat for the endangered Southern California steel-
head trout. Id. at 588. The defendant City of San Buenaventura, 
otherwise known as the City of Ventura (City), has an appro-
priative right from 1870 to divert from the river. Id. at 587. The 
City diverts water from a subsurface dam and extracts ground-
water that would otherwise flow into the river. Id. at 588. Dur-
ing the dry seasons, the river and its tributaries suffer from 
severely declined flows, impairing the river’s trout habitat. Id. 
After the National Marine Fisheries Service issued a draft bio-
logical opinion setting minimum required flows to avoid jeop-
ardizing the trout’s habitat, the City reduced its flows to a 
“small fraction” of its pre-1914 water entitlement from 2008 to 
2013. Id. 
 In 2014, Santa Barbara Channelkeeper (the plaintiff) filed 
a writ of mandate action against the City for a judgment declar-
ing the City’s use of water from April through October unrea-
sonable. Id. The City answered, denying its use was 
unreasonable, and cross-complained against various other 
named and Doe users (the cross-defendants) of water in the 
river’s watershed. Id. The cross-complaint alleged that the wa-
ter sources in the watershed are hydrologically connected and 
that the cross-defendants’ use of water contributes to the dimin-
ished flow during the summer months, and suggested a physi-
cal solution between the City and the cross-defendants. Id. at 
588–89. 
 But the trial court granted the plaintiff’s motion to strike, 
finding that “the reasonable use and public trust doctrines do 
not require the Court to examine other specific competing wa-
ter rights on the river to resolve the actual relief that Plaintiff is 
requesting.” Id. at 589. The only transaction at issue was the 
City’s reasonable use, which did not implicate property rights. 
Id. In addition, the court concluded joining all the cross-
defendants in the watershed would not be judicially effi-
cient. Id. 
 The First District Court of Appeal reversed, concluding the 
trial court abused its discretion by striking the City’s cross-
complaint “because the water that the Cross-Complaint seeks to 
prevent Cross-Defendants from using is effectively the same 
water that Channelkeeper asserts the City must leave in the 
river for the fish.” Id. at 587–88. 
 The court of appeal grounded its reversal in civil proce-
dure. In California, a defendant in a civil case may cross-
complain against third parties to the action for any cause of 
action that either “(1) arises out of the same transaction, occur-
rence, or series of transactions or occurrences as the cause 
brought against him or (2) asserts a claim, right, or interest in 
the property or controversy which is the subject of the cause 
brought against him.” Id. at 592 (quoting Cal. Civ. Proc. Code 
§ 428.10(b)). The court held that the City’s cross-complaint 
was proper under both tests. Id. at 597. 
 The trial court had framed the “transaction” too narrowly, 
only addressing the City’s reasonable use, the appellate court 
explained. Id. at 593. Instead, the transaction must be charac-

terized based on “the facts that give rise to the cause of action 
[in the complaint].” Id. The plaintiff’s primary allegation 
against the City was that “‘given the existing conditions in the 
Ventura River,’ the City’s pumping and diversion of water dur-
ing summer months leave too little flow in the river ‘to protect 
steelhead’ and ‘avoid[] impacts to public trust resources.’” Id. 
(alteration in original). As the court of appeals noted, “[t]his 
formulation immediately begs the question whether other water 
users are at least partially responsible for ‘the existing condi-
tions in the Ventura River.’” Id. Instead, the court of appeal 
agreed with the City’s formulation—the river and surrounding 
groundwater basins are all hydrologically connected, and “oth-
er water users’ pumping and diversion activities may be con-
tributing to the alarmingly low waterflow . . . . The only way to 
know how influential other water users are—or are not—is to 
look at their water use, too.” Id. 
 Additionally, the plaintiff had not alleged how the City’s 
use was unreasonable, just that it resulted in insufficient flow 
during the summer months. The plaintiff did not compare the 
City’s use to other “similarly situated cities,” and did not allege 
“inherently wasteful practices,” or that other users “take only 
de minimis amounts,” or that the City’s rights are junior to oth-
er on-stream entities. Id. at 594. Because there was no factual 
basis in the complaint for limiting the transaction to solely the 
City’s use, the “transaction” should be interpreted broadly “to 
include any diversion and pumping of water that leads to alleg-
edly insufficient flow in . . . the river in summer months.” Id. 
 The court analogized to El Dorado Irrigation District v. 
State Water Resources Control Board, 48 Cal. Rptr. 3d 468 
(Ct. App. 2006), to support its broad reading of “transaction.” 
Channelkeeper, 228 Cal. Rptr. 3d at 595. El Dorado concerned 
a California State Water Resources Control Board (Board) 
permit requiring curtailment at certain times of year for certain 
senior water rights holders on the South Fork of the American 
River, while junior water rights holders were not subject to the 
same permit conditions. El Dorado, 48 Cal. Rptr. 3d at 472. 
The Board claimed it could not impose the same terms on the 
junior holders when they were not part of the proceeding con-
vened to decide the senior holder’s permit terms. Id. at 493. But 
the Third District Court of Appeal agreed with the senior rights 
holders—even against California’s constitutional background 
of reasonable use, “[e]very effort . . . must be made to respect 
and enforce the rule of priority.” Id. at 490. Such “effort” in-
cluded the Board’s power to broaden the proceedings to add the 
junior users, or hold a separate, parallel proceeding to “respect 
and enforce” the rule of priority and the junior users’ due pro-
cess rights. Id. at 493. Similarly, in Channelkeeper, the City, as 
a senior water rights holder, must be allowed to cross-complain 
to include the other water-rights holders in the system to pro-
tect the dual system of reasonable use and the rule of priority. 
Channelkeeper, 228 Cal. Rptr. 3d at 595. 
 The court found a separate and independent basis for re-
versing the trial court’s decision because the cross-complaint 
implicates the City’s property right, a valid basis for a permis-
sive cross-claim under Cal. Civ. Proc. Code § 428.10(b). 
Channelkeeper, 228 Cal. Rptr. 3d at 597. Though California 
law affords no property right in the unreasonable use of water, 
see Cal. Const. art. X, § 2; Joslin v. Marin Mun. Water Dist., 
429 P.2d 889, 898 (Cal. 1967), the City has a vested water right 
it is seeking declared reasonable and beneficial, but at this 
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stage, it has not been so declared. Channelkeeper, 228 Cal. 
Rptr. 3d at 597–98. 
 On judicial efficiency, the court of appeal left to the trial 
court’s discretion whether to sequence the action to determine 
the City’s reasonableness before the other parties, but the trial 
court “may not prevent the City from cross-complaining 
against entities that the City maintains are responsible for the 
reduced water flow in . . . the Ventura River.” Id. at 597. 
 
COURT OF APPEAL CONCLUDES WELL-DRILLING PERMITS 
ARE MINISTERIAL ACTS EXEMPT FROM ENVIRONMENTAL 
REVIEW UNDER CEQA 
 When approving or financing actions affecting land use, 
local government agencies must comply with the California 
Environmental Quality Act (CEQA), Cal. Pub. Res. Code 
§§ 21000–21177, by completing an environmental review for 
all “projects” that may cause either a direct or a reasonably 
foreseeable indirect physical change in the environment. Id. 
§ 21065. However, CEQA does not apply to the agency’s min-
isterial decisions—only discretionary approvals. Id. § 21080(a), 
(b)(1). The County of San Luis Obispo’s (County) issuances of 
well-drilling permits are such ministerial actions, California’s 
Second District Court of Appeal recently concluded. See Cal. 
Water Impact Network v. Cnty. of San Luis Obispo, 236 Cal. 
Rptr. 3d 53 (Ct. App. 2018) (CWIN). 
 A discretionary project “requires the exercise of judgment 
or deliberation,” id. at 57 (quoting Cal. Code Regs. tit. 14, 
§ 15357), while a ministerial action “involves only the use of 
fixed standards or objective measurements,” id. (quoting Cal. 
Code Regs. tit. 14, § 15369). “The legislative rationale for ex-
cluding purely ministerial projects from CEQA ‘implicitly rec-
ognizes that unless a public agency can shape the project in a 
way that would respond to concerns raised in an EIR [Envi-
ronmental Impact Report] . . . environmental review would be a 
meaningless exercise.” Id. (alteration in original) (quoting 
Mountain Lion Found. v. Fish & Game Comm’n, 939 P.2d 
1280, 1287 (Cal. 1997)). 
 In CWIN, the California Water Impact Network (the appel-
lant) tested the limits of the categorical exclusion when it peti-
tioned for writ of mandate against the County for issuing well-
drilling permits to four landowners (including three wineries) 
in 2016. Id. at 55. The appellant argued that the County failed 
to comply with CEQA when issuing the permits “without first 
evaluating whether it may have significant individual or cumu-
lative impacts on the environment . . . .” Id. As the appellant 
argued, the County’s well construction ordinance, San Luis 
Obispo County Code ch. 8.40 (County Ordinance), provided 
the discretionary authority the County needs to impose neces-
sary mitigation after the required CEQA environmental review 
because (1) it requires compliance with County and state stand-
ards, and (2) the County has broad authority to impose envi-
ronmental conditions on wells. Id. at 55–56. 
 Affirming the trial court’s sustaining of the County’s de-
murrer, the court of appeal concluded that under the County 
Ordinance, issuing a permit is a ministerial action requiring no 
subjective judgment by County officials. Id. at 59. The plain 
language of the ordinance requires that well permits “shall be 
issued” subject to compliance with County standards. Id. at 58 
(citing County Ordinance § 8.40.040(e)). Like a building per-

mit, the well construction permit “shall be presumed to be min-
isterial.” Id. (quoting Cal. Code Regs. tit. 14, § 15268(b)(1)). 
 The County Ordinance sets forth well-drilling standards, 
and also incorporates technical standards set forth in the Cali-
fornia Department of Water Resources Bulletins 74-81 and 74-
7. CWIN, 236 Cal. Rptr. 3d at 58 (citing County Ordinance 
§ 8.40.060(a)). While the appellant was concerned that well 
approval negatively affects the quantity of groundwater, both 
the County’s and the state’s standards concern only groundwa-
ter quality, and merely outline technical standards such as 
depth limits and identifying nearby sewage lines to prevent 
pollution and contamination of groundwater. Id. at 59. 
 The court refused to read any discretionary authority into 
the County Ordinance, or to find any broad authority for the 
County to act absent a statutory basis. Id. The court highlighted 
the 2014 passage of the Sustainable Groundwater Management 
Act (SGMA), Cal. Water Code §§ 10720–10736.6, which does 
address groundwater depletion. Admonishing the appellant, the 
court stated: “Appellant’s concerns about groundwater sustain-
ability do not empower the courts to rewrite [the County Ordi-
nance] to hasten appellant’s legislative goals. Those goals must 
be addressed to [the] County’s elected officials as they imple-
ment SGMA.” CWIN, 236 Cal. Rptr. 3d at 60. Here, “[i]f an 
applicant meets fixed standards, [the] County must issue a well 
permit . . . . CEQA does not apply.” Id. at 55. 
 
GOVERNOR SIGNS LAW ENSURING PROTECTION FOR WILD 
AND SCENIC RIVERS AFTER FEDERAL ROLLBACKS 
 California added another line in the sand against the feder-
al government’s environmental protection rollbacks when Gov-
ernor Jerry Brown signed Assembly Bill No. 2975 (AB 2975) 
into law on August 27, 2018. See AB 2975, 2018 Cal. Legis. 
Serv. ch. 221 (to be codified at Cal. Pub. Res. Code § 5093.71). 
This legislation, sponsored by Assemblymember Laura Fried-
man (D-Dist. 43) and the advocacy group Friends of the River, 
was intended to provide a safety net to protect over 747 miles 
of federally designated California wild and scenic rivers from 
delisting in favor of expanded water storage projects. 
 Prior to AB 2975, the California Wild and Scenic Rivers 
Act (State Act), Cal. Pub. Res. Code §§ 5093.50–.70, gave the 
Secretary of the California Natural Resources Agency only the 
authority to recommend river classification to the legislature, 
which classification then had to be enshrined in statute. Id. 
§ 5093.546. The recommendations had to include reports on 
the suitability or non-suitability of the river for the new classi-
fication, with data on current land use, land ownership, and 
reasonably foreseeable potential uses of the land and water 
making it appropriate for reclassification. Id. § 5093.547. 
 AB 2975 allows the Secretary to administratively classify 
a river or portion of river as wild and scenic without going 
through the legislature. There are five limitations. First, AB 
2975 applies only to federally-designated wild and scenic rivers 
not otherwise protected by the State Act. Id. § 5093.71(a). Sec-
ond, AB 2975 only kicks in when the federal government en-
acts a statute or issues an executive order either removing from 
or weakening the current protection of a California river under 
the federal Wild and Scenic Rivers Act (Federal Act), 16 
U.S.C. §§ 1271–1287. Cal. Pub. Res. Code § 5093.71(a). 
Third, before applying State Act protection, the Secretary must 
hold a public hearing and take those comments into account in 
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the designation decision. Id. § 5093.71(a)(1)–(2). Fourth, the 
Secretary’s addition shall not exceed the geographic boundaries 
or substantive scope of protections existing under the Federal 
Act prior to the rollback. Id. § 5093.71(a)(2)(C)–(D), (d). Final-
ly, the Secretary’s designations and authority expire on De-
cember 31, 2025, unless adopted and enacted by the California 
legislature. Id. § 5093.71(b), (e). 
 
STATE WATER RESOURCES CONTROL BOARD TO CREATE A 
SEPARATE ADMINISTRATIVE HEARINGS OFFICE 
 A bill creating a new Administrative Hearings Office 
(AHO) within the State Water Resources Control Board 
(Board) to adjudicate its enforcement actions was signed by 
Governor Jerry Brown on September 22, 2018. See Assembly 
Bill No. 747 (AB 747), 2018 Cal. Legis. Serv. ch. 668 (to be 
codified at Cal. Water Code §§ 1110–1114) (effective July 1, 
2019). Currently, Board attorneys in its Office of Enforcement 
(OE) both prosecute and decide enforcement actions, subject to 
the party’s right to a hearing before the Board. See Cal. Water 
Code §§ 1055 (administrative civil liability for trespass), 
1831(a), (c) (cease and desist orders after notice and opportuni-
ty for hearing). 
 Beginning July 1, 2019, simple enforcement actions will 
be decided by “attorneys qualified to act as hearing officers in 
adjudicative proceedings involving water right matters” in the 
newly created AHO. Id. § 1111(a). Hearing officers in the 
AHO will preside over only three Board actions: (1) complaints 
for trespass imposing administrative civil liability under section 
1055 of the Water Code; (2) notices for proposed cease and 
desist orders under section 1834 of the Water Code; and 
(3) notices for proposed water permit or license revocations 
under sections 1410 and 1675 of the Water Code. Id. § 1112(a). 
The AHO’s jurisdiction is exclusive, so any proceeding includ-
ing any other matter not in these three categories will remain in 
the OE. Id. § 1112(b). 
 AB 747 outlines the procedural requirements for orders: 
The AHO shall adopt final orders for administrative civil liabil-
ity matters within 90 days of submission of the matter, with one 
30-day extension allowed. Id. § 1114(b)(1). All other matters 
require Board approval. After the AHO prepares a proposed 
order, the Board may take one of four actions: (1) adopt it in its 
entirety, (2) adopt it with mitigation or technical changes, 
(3) reject it and remand to the hearing officer, or (4) reject it 
and decide the case upon the record. Id. § 1114(c)(2). Interest-
ed parties may petition to the Board for oral or written argu-
ment or a copy of the record. Id. § 1114(c)(2)(E)(i)–(ii). If the 
Board does not act within 90 days, the proposed order is 
deemed adopted. Id. § 1114(c)(3). Complex proceedings are 
exempted from the timing requirements. Id. § 1114(d). 
 AB 747 follows an earlier bill proposing to place only ad-
ministrative civil liability enforcement hearings in the Califor-
nia Department of General Services’ Office of Administrative 
Hearings. See Assembly Bill No. 313 (AB 313), 2017–2018 
Leg., Reg. Sess. (Cal. 2017). Vetoing AB 313, Governor 
Brown noted that the proposed legislation “may further com-
plicate the process” by creating a new division in a separate 
state agency for only a small subset of water rights issues and 
without experienced water attorneys. Governor Edmund G. 
Brown, Jr., AB 313 Veto Message (Oct. 15, 2017), https://

www.gov.ca.gov/wp-content/uploads/2017/11/AB_313_Veto_
Message_2017.pdf. 
 Both water districts and environmental groups support the 
new AB 747 because it will “provide qualified, impartial hear-
ing officers” for water rights matters, and ensure those matters, 
“including water-related cannabis enforcement matters, are 
resolved in a timely manner . . . .” Cal. Water Code § 1110(b). 
Additionally, the Board retains flexibility to assign AHO hear-
ing officers to other Board matters, such as assistance in con-
ducting OE/Board adjudicative hearings, and additional 
nonadjudicative work assigned by the Board, so long as the 
work does not conflict with the hearing officer’s “primary re-
sponsibility” to resolve AHO matters in a timely manner. Id. 
§ 1112(c)–(d). The Board may also assign all or part of its own 
adjudicative hearings not otherwise under AHO purview, to the 
AHO. Id. § 1112(c)(2). 
 

 

COLORADO 
(William A. Paddock, Reporter) 

 
 
A TOUGH LESSON IN OVER-REPLACEMENT OF DEPLETIONS 
IN A PLAN FOR AUGMENTATION 
 To reduce inefficiencies arising from the strict application 
of the doctrine of prior appropriation, and to thereby make 
more water available for beneficial use, in 1969 the Colorado 
General Assembly authorized the adjudication of plans for 
augmentation. See Water Right Determination and Administra-
tion Act of 1969, Colo. Rev. Stat. §§ 37-92-101 to -602; see 
also Upper Eagle Reg’l Water Auth. v. Wolfe, 230 P.3d 1203 
(Colo. 2010). A plan for augmentation is 

a detailed program, which may be either temporary or 
perpetual in duration, to increase the supply of water 
available for beneficial use in a division or portion 
thereof by the development of new or alternate means 
or points of diversion, by a pooling of water resources, 
by water exchange projects, by providing substitute 
supplies of water, by the development of new sources 
of water, or by any other appropriate means. 

Colo. Rev. Stat. § 37-92-103(9). 
 As so defined, plans for augmentation are flexible, with 
boundaries limited only by the creativity of the applicant and 
the concerns of opposers. In current practice, plans for augmen-
tation relax the priority system to allow out-of-priority diver-
sions of water, conditioned upon replacement of the resulting 
out-of-priority depletions at the time, location, and amount 
needed to prevent injury to other vested water rights. Id. § 37-
92-305(8); see, e.g., Empire Lodge Homeowners’ Ass’n v. Mo-
yer, 39 P.3d 1139 (Colo. 2001); Cache LaPoudre Water Users 
Ass’n v. Glacier View Meadows, 550 P.2d 288 (Colo. 1976). 
 One legal characteristic of plans for augmentation is that, 
unlike appropriative water rights, adjudication of an augmenta-
tion plan does not confer a priority date for purposes of its ad-
ministration as against appropriative water rights. Empire 
Lodge, 39 P.3d at 1155. In other words, a plan for augmenta-
tion is not an appropriative water right that takes its place in the 
order of priority of all other appropriative rights, but rather sits 
outside of the priority system as a mechanism to allow out-of-



page 10 WATER LAW NEWSLETTER Vol. LI, No. 3, 2018 
 

priority diversions by junior water rights. The decision in 
Coors Brewing Co. v. City of Golden, 2018 CO 63, 420 P.3d 
977, explores a legal question arising from this characteristic 
and the unintended consequence of over-replacing out-of-
priority diversions under a plan for augmentation. 
 Coors Brewing Company (Coors) operates a large brewery 
on the banks of Clear Creek in Golden, Colorado. The brew-
ery’s water largely comes from Clear Creek or sources tribu-
tary thereto. In 1977 (Case Nos. W-8036 and 8256), 1993 
(Case No. 89CW234), and 2007 (Case No. 99CW236), Coors 
obtained decreed augmentation plans that require it to replace 
to Clear Creek the depletions resulting from out-of-priority 
diversion by its Clear Creek appropriative water rights. Id. ¶ 4. 
Coors has more replacement water than needed to replace those 
depletions, which has resulted in greater stream flows than 
would have occurred absent the operation of its plans for aug-
mentation. With the concurrence of the State Engineer, from 
the late 1970s to 2013, Coors leased this excess water to anoth-
er water user. Id. ¶ 5. In 2014 the State Engineer had a change 
of heart, concluding that since the Coors augmentation plans 
did not specifically authorize Coors to reuse the excess water it 
delivered to Clear Creek, it could not do so. Id. ¶ 6. The State 
Engineer apparently reasoned that anything that is not express-
ly authorized is prohibited. 
 Coors and its lessee challenged the State Engineer’s deci-
sion. The water court agreed with the State Engineer, ruling 
that Coors’s augmentation plan decrees only authorized a sin-
gle use of the water diverted by Coors, which use was limited 
to those specified in the decrees. Id. ¶ 7. The water court fur-
ther reasoned that because Coors’s decrees did not authorize 
reuse or successive use of such excess water, it must be left in 
the stream in the absence of a subsequent decree expressly au-
thorizing such reuse or successive use. Id. Coors argued that 
the water it returned to Clear Creek in excess of its replacement 
requirements was, like foreign or imported water, a new supply 
or windfall to water users on the stream system and they could 
acquire no vested right to the continued discharge of that water 
into the stream. Id. ¶ 8. The water court focused instead on the 
fact that the source of Coors’s replacement water was native to 
Clear Creek, and concluded that, as native water, Coors was 
entitled to only one use of the water, limited to the uses speci-
fied in its decrees. Id. 
 In reaching this conclusion the water court relied upon 
Water Supply & Storage Co. v. Curtis, 733 P.2d 680 (Colo. 
1987). In that case, the Water Supply and Storage Company 
claimed the right to recapture, reuse, and successively use all 
return flows resulting from the initial use of the water it stored 
in and released from the proposed Trap Lake II Reservoir. That 
reservoir was to be supplied with water native to the Cache la 
Poudre River, and water imported to the Cache la Poudre Basin 
from the Colorado River Basin. As to the native Cache la Pou-
dre River water, the Colorado Supreme Court held that the 
proper inquiry was whether the company had established a 
right in the return flow by appropriation, the basis upon which 
its claim had to be founded. Id. at 683. The court found that the 
company had not demonstrated the requisite intent to appropri-
ate, and that it had not “decided upon even the broadest outline 
of a plan for reuse or successive use of the water.” Id. at 684. It 
further found that a general and unfocused desire to use the 
return flows “is not the fixed purpose to apply water to benefi-

cial use that has long been required as an essential element of 
an appropriation.” Id. The court concluded that the company 
“ha[d] not met the requirements for appropriation of that water 
and therefore has no present right to use the return flow.” Id. 
at 685. 
 In contrast, the court held that the company had the right to 
reuse the return flow from the water imported from the Colora-
do River Basin without a separate appropriation of the same 
because that right of reuse was established by both Colo. Rev. 
Stat. § 37-82-106(1) and case law, including its decision in City 
& County of Denver v. Fulton Irrigating Ditch Co., 506 P.2d 
144 (Colo. 1972). Water Supply, 733 P.2d at 685. 
 In Coors the water court concluded that Coors was seeking 
a right to reuse return flows from the out-of-priority exercise of 
its appropriative water rights, and since no such right to do so 
was contained in the applicable decrees, the water court con-
cluded that Coors lacked the right to do so. Coors, 2018 CO 63, 
¶ 10. In response to the water court’s decision, Coors filed an 
application to amend its augmentation plans. Id. ¶ 11. In its 
motion to amend Coors explained: 

Coors makes the replacements with changed ditch 
rights, storage rights, and water rights from foreign, 
developed, and nontributary sources. If there is addi-
tional water available at the points of return flow and 
effluent . . . after Coors has made all required re-
placements, Coors categorizes this water as effluent. 
This effluent is fully consumable because Coors has 
made all required replacements for the corresponding 
out-of-priority diversions and, therefore, Coors is al-
lowed to fully consume or deplete these augmented 
diversions. Coors subtracts the volume of its out-of-
priority diversions from the volume of return flow and 
replacements to calculate the amount of reusable ef-
fluent. 

Application for Amendment to Plans for Augmentation and 
Appropriative Right of Exchange at 11, In re Application for 
Amendment to Plans for Augmentation of Coors Brewing Co., 
No. 2015CW3179 (Colo. Dist. Ct., Water Div. No. 1 Dec. 30, 
2015) (emphasis added). 
 The amendments requested by Coors were “to add rights 
of reuse, successive use, and disposition to the allowed uses for 
its fully augmented out-of-priority diversions pursuant to the 
Coors augmentation decrees . . . , and to allow such reuse, suc-
cessive use, and disposition by delivery on Clear Creek and the 
South Platte River . . . .” Id. (emphasis added). Coors also 
sought to amend each of its augmentation plan decrees to pro-
vide that: 

Once Coors provides sufficient replacement water to 
the stream to fully replace depletions from its out-of-
priority diversions as provided in this decree, such di-
versions are fully consumable and may be reused by 
Coors at the Golden Brewery or, at Coors’s discretion, 
successively used and disposed of by agreement to 
other water users at locations downstream from the lo-
cation of Coors’s effluent returns on Clear Creek or 
the South Platte River . . . , or by exchange to the 
Farmers High Line Canal or the Rocky Mountain 
Ditch, for any beneficial uses allowed pursuant to this 
plan for augmentation, subject only to approval of any 
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augmentation plan or substitute water supply plan that 
is needed for such other parties’ use. 

Id. at 11–12. 
 The opposer City of Golden moved to dismiss Coors’s 
application to amend its augmentation plans, the parties filed 
cross-motions for determinations of questions of law, and 
the water court concluded that “Coors may not obtain the 
right to reuse return flows through an amendment to its decreed 
augmentation plans, but instead may only obtain the right to 
reuse return flows by adjudicating a new water right.” Coors, 
2018 CO 63, ¶ 11 (quoting In re Application for Water Rights 
of Coors Brewing Co., No. 15CW3179, slip op. at 2 (Colo. 
Dist. Ct., Water Div. No. 1 Nov. 4, 2016) (order denying City 
of Golden’s motion to dismiss or alternatively motion for 
determinations of questions of law)). The water court based 
its decision on the law as established in Water Supply. Id. ¶ 12. 
The water court believed that “any reuse of return flows 
without a decree authorizing such use would [constitute] an 
unlawful enlargement of an appropriation by Coors.” Id. The 
water court thus determined that for Coors to have the right 
to reuse return flows from a decreed “native” appropriative 
water right, it “must establish all of the elements of an 
independent appropriation and obtain a decree as a separate 
water right.” Id. Coors advised the water court that it would 
not seek a new appropriation, but instead would pursue its 
amendment to the augmentation plans. Id. ¶ 14. The water 
court then certified its decision pursuant to Colo. R. Civ. P. 
54(b) and Coors appealed. Id. 
 Coors raised three issues on appeal, arguing that the water 
court erred by (1) “concluding that Coors may not obtain rights 
of reuse or successive use by amending its augmentation plan 
decrees but rather must adjudicate a new water right”; 
(2) “concluding that the return flows at issue are subject to ap-
propriation by other water users” rather than treating them like 
foreign or developed water in which Coors has an implied right 
of reuse; and (3) “interpreting Coors’s augmentation plan de-
crees to require permanent dedication of return flows to the 
stream, regardless of whether such return flows are needed to 
replace Coors’s fully augmented depletions.” Id. ¶ 15. 
 After summarizing the underlying facts and reciting the 
established law on the nature of appropriative water rights and 
plans for augmentation, the Colorado Supreme Court addressed 
Coors’s principal argument that the water court erred by not 
allowing it to amend its augmentation plans to add rights of 
reuse or successive use. The court rejected Coors’s argument 
on several grounds. First, it pointed out that the statute govern-
ing plans for augmentation expressly contemplated amendment 
of augmentation plans to add additional sources of replacement 
water if such a right is provided in the augmentation plan de-
cree. Id. ¶ 26 (citing Colo. Rev. Stat. § 37-92-305(8)(c)). Since 
that statue is silent as to any other type of amendments to aug-
mentation plans, the court concluded that it was unclear that the 
statute authorized the relief sought by Coors. Id. 
 The court further reasoned that under well-established 
Colorado law, all the elements of an independent appropriation 
are required in order to reuse or make successive use of return 
flows. Id. ¶ 27. The court explained that Coors had not adjudi-
cated any such rights of reuse and successive use in the water at 
issue here. Id. ¶ 28. It therefore rejected Coors’s argument, 
stating that 

diverting water out of priority from the public stream 
system and replacing water under a decreed augmen-
tation plan does not allow a junior water user to cir-
cumvent the established rule that an appropriation is 
limited to the amount of water the appropriator puts to 
beneficial use, with the beneficial uses being those set 
forth in the decreed augmentation plans. 

Id. ¶ 29 (emphasis added). 
 To the extent that the augmentation plan decree simply 
restates the beneficial uses adjudicated for the underlying ap-
propriative rights, this statement is unexceptional. To the extent 
it concludes that a decreed augmentation plan can add to or 
change the decreed beneficial uses of an appropriative water 
right, the statement is inconsistent with the bases for the court’s 
decision that each beneficial use of an appropriative water right 
must be based upon the water right’s underlying appropriation. 
Because augmentation plans are not appropriative rights, they 
do not establish the lawful beneficial use of an appropriative 
right. 
 The court also rejected Coors’s argument that the water 
court was required to approve the proposed amendments to its 
plans for augmentation upon a showing of no injury. Id. ¶ 30. 
The court rejected this claim on the grounds that the limited 
proceeding contemplated by Coors “would seem to preclude a 
party opposing such an amendment from challenging the 
amendment under, among other things, the anti-speculation 
doctrine, which the party could indisputably do if Coors were 
to seek a new appropriation.” Id. For these reasons, the court 
affirmed the water court’s conclusion that “Coors must estab-
lish all of the elements of an independent appropriation to ob-
tain the right to reuse or make successive use of return flows 
generated after its initial use of the water at issue.” Id. ¶ 32. 
 The court then considered and rejected Coors’s argument 
that its fully augmented return flows were not subject to appro-
priation by others. Coors argued that because its augmentation 
plan over-compensates the stream, it has the implied right to 
reuse and successively use its fully augmented return flows. Id. 
¶ 34. Coors argued that such water was akin to foreign or de-
veloped water, which is water new to the stream system that 
other appropriators have no right to rely upon as the basis for 
an appropriation. Id. In rejecting this argument, the court re-
turned to the fact that the water diverted by Coors was native to 
Clear Creek, not imported and developed water. Id. ¶ 35. Be-
cause the water involved is “native,” the court held that “like 
all native, tributary water, absent decreed rights of reuse or 
successive use, the water that Coors diverts may be used once, 
and unconsumed water must be returned to the stream, where it 
is subject to appropriation by other users.” Id. ¶ 37. 
 The court went on to reject Coors’s claim that the water 
court’s ruling undermines the purpose and utility of augmenta-
tion plans. The court concluded that Coors need not over-
replace depletions under its plan for augmentation, and the fact 
that it sometimes did so did not defeat the purpose or utility of 
plans for augmentation. Id. ¶ 39. It also made clear that Coors 
was under no legal obligation to continue to make such over-
replacement. Id. ¶ 40. Instead, the court observed that “occa-
sional overcompensation appears to be a by-product of the leg-
islature’s policy of maximizing flexibility while, at the same 
time, protecting the prior appropriation doctrine by ensuring 
that out-of-priority diverters deliver at least enough replace-
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ment water to compensate the stream.” Id. ¶ 41 (citing Empire 
Lodge, 39 P.3d at 1150). 
 Finally, the court rejected Coors’s argument that the water 
court had erred by interpreting Coors’s augmentation plan de-
crees to require permanent dedication of return flows to the 
stream, regardless of whether such return flows are needed to 
replace Coors’s fully augmented depletions. The court pointed 
out that each of Coors’s augmentation plan decrees required 
Coors to return all unconsumed water back to the stream and 
that Coors’s argument would read this requirement out of the 
decrees. Id. ¶ 43. Moreover, it pointed out that the water court’s 
decision was predicated upon the established law that uncon-
sumed native water diverted under an appropriative water right 
must be returned to the stream after its use, where it becomes 
available for use by others. Id. ¶ 44. 
 Your reporter observes that one would never expect to 
over-pay on a monthly mortgage debt and not receive credit for 
the overpayment. Likewise, one would never expect to pay a 
$16 bill with a $20 bank note and not receive change, only to 
be told that the overpayment was the product of the legislative 
policy of creating large denomination currency to promote eco-
nomic flexibility and ensure merchants were paid in full. And, 
to add insult to injury, then to be told that you could have paid 
the correct sum and avoided overpayment entirely. 
 The fault, dear readers, may not be so much in our laws, 
but more in our decrees. Perhaps if Coors had claimed the right 
to recapture and reuse the overpayment from its decreed fully-
consumable replacement water, rather than from its fully aug-
mented out-of-priority diversions, we would not find ourselves 
in this dismal place at all. If not, then Mr. Bumble’s observa-
tion about the eye of the law is surely correct. See Charles 
Dickens, Oliver Twist (1839) (“If that’s the eye of the law, the 
law is a bachelor; and the worst I wish the law is, that his eye 
may be opened by experience—by experience.”). 
 Editor’s Note: The reporter’s law firm represented the 
opposer City of Westminster in this case. 
 
 

NEBRASKA 
(Anthony Schutz, Reporter) 

 
 
FALLOUT FROM N-CORPE 
 The Nebraska Cooperative Republican Platte Enhancement 
Project (N-CORPE) involved the acquisition of a large tract of 
land by a consortium of natural resources districts (NRDs), the 
retirement of all irrigation on the tract, and the withdrawal of 
groundwater from beneath the project area that is then dis-
charged to a nearby creek to augment the flow of the Republi-
can River. This augmentation provides Nebraska with credit 
under the Republican River Compact’s accounting procedures. 
With such credit, other water users within the basin could be 
allowed to consume more water than they otherwise would. 
 Vol. L, No. 2 (2017) of this Newsletter included an analy-
sis of Estermann v. Bose, 892 N.W.2d 857 (Neb. 2017), which 
dealt with many legal questions surrounding N-CORPE. In 
Vol. LI, No. 2 (2018) of this Newsletter, we reported on work 
done in the 2018 legislative session, and some of the impetus 
behind that work. Much of that legislative action was geared at 

dealing with N-CORPE’s property-tax impact. Upper Republi-
can Natural Resources District v. Dundy County Board of 
Equalization, 912 N.W.2d 796 (Neb. 2018) (URNRD), is the 
culmination of litigation that settles the tax-exempt status of N-
CORPE’s land.  
 Initially, the Dundy County Tax Assessor concluded that 
the land in question was taxable because it was being leased 
back to private landowners for use as non-irrigated pasture and 
for some crop production. Given those uses, according to the 
taxing authority, the tract was not eligible for tax-exempt status 
because it was not in a public use under Nebraska law. Id. at 
800. N-CORPE protested the assessor’s decision to the Dundy 
County Board of Equalization (Board), which concluded the 
land was not tax exempt. Id. N-CORPE then appealed the 
Board’s decision to the Nebraska Tax Equalization and Review 
Commission (TERC), which reversed, and concluded that most 
of the land was tax exempt because the predominant use was 
public, the leases were part of the management of the land 
holdings for a public use, and the leases were at a fair market 
value. It also concluded that a few of the improved parcels 
within the project were not tax exempt because they were not 
used for a public purpose. Id. at 801–05. 
 Both parties (the Board and N-CORPE) appealed the 
TERC decision. Initially, the court in URNRD concluded that 
some of the TERC rulings were not properly before TERC, 
reversing those decisions. Specifically, the fair market value of 
the leases and the ability to assess a tax against a governmental 
subdivision were matters that were not used as bases for the 
Board’s decision, and thus were not properly before TERC. As 
such, they were beyond the scope of the court’s review. Id. at 
809–10. 
 With that conclusion, and given the matters the parties had 
appealed, the only matter properly before the court was the 
exempt status of the land that TERC had concluded was tax 
exempt—the unimproved parts of the project area (which is the 
vast majority of the land in question). On this, the court af-
firmed the TERC decision that the land was exempt from taxa-
tion. Id. at 816. To the court, the predominant use of the 
property was for a public use (water management, soil conser-
vation, and wildlife management), despite the existence of a 
lease and the use of the surface of the property for some graz-
ing and agricultural production. 
 The court’s opinion is a thorough and well-reasoned appli-
cation of mixed-use law in the realm of public-use inquiries 
under the tax-exempt public-use provisions of Nebraska consti-
tutional, statutory, and administrative law. Of particular rele-
vance to water lawyers, however, is the court’s refusal to 
disaggregate the surface use of the property from the subsur-
face use of groundwater.  
 The argument volleyed by the Board against tax-exempt 
status was basically that the groundwater may have been used 
for a public purpose as part of N-CORPE, but the surface had 
been leased for agricultural uses and, thus, should be regarded 
as taxable. The court responded in two ways. First, the court 
concluded that the agricultural use was part of and incidental to 
the management of the area for public purposes, including not 
only the water-management aspects of the project, but also the 
other conservation goals that N-CORPE was pursing on the 
tract. Id. at 815. Specifically, the court noted that the NRDs 
were using the area and the leases for soil erosion purposes and 
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wildlife management, which are both within the scope of NRD 
powers. Id. In addition, it was important that the leases were 
not generating income beyond the level of tax revenue they 
would have gotten from the property had it not been in N-
CORPE. Id. at 815–16. As such, that agricultural use was inci-
dental and not primary. Id. at 816. 
 The second, more significant judicial response for the pre-
sent audience was the court’s analysis of the nature of ground-
water rights. Of course, the pumping project was for a public 
purpose: compliance with the Republican River Compact. To 
the court, land ownership could not be easily separated from 
the ownership or use of the water, imbuing the entire project 
with the water-augmentation purpose for the landholdings. 
“The right to use the ground water ‘does not float in a vacuum 
of abstraction but exists only in reference to and results from 
ownership of the overlying land.’” Id. at 814 (quoting Sorensen 
v. Lower Niobrara Natural Res. Dist., 376 N.W.2d 539, 547 
(Neb. 1985)). 
 While that observation is true as a matter of common law, 
the common law of groundwater use has been somewhat dis-
placed and modified by the Nebraska Ground Water Manage-
ment and Protection Act, Neb. Rev. Stat. §§ 46-701 to -756. In 
fact, the source of power for N-CORPE’s ability to pump 
groundwater, according to the court in Estermann, was section 
46-715. Estermann, 892 N.W.2d at 877–78. The common law, 
after all, would likely not allow water to be withdrawn and 
discharged into an adjacent stream. Reasonable use, generally, 
pertains to use on the overlying land. See, e.g., Prather v. Ei-
senmann, 261 N.W.2d 766 (Neb. 1978). Thus, the power to use 
the water in the way that N-CORPE uses it arises as an incident 
of its statutory authority, not as an incident of its land owner-
ship. So it is difficult to see how the common-law connection 
between land ownership and water use is relevant to the public 
use discussion. The observation is quite interesting because the 
necessity of land ownership to N-CORPE’s water use is hotly 
contested in Nebraska. Much of the 2018 legislative activity on 
this subject was aimed at divesting N-CORPE of its large land-
holdings. 
 
NATURAL RESOURCES DISTRICTS AND THE ADMINISTRATIVE 
PROCEDURE ACT 
 The other Nebraska case worth noting is Estate of Schluntz 
v. Lower Republican Natural Resources District, 915 N.W.2d 
427 (Neb. 2018). In this case, the natural resources district 
(NRD) determined that an irrigator had violated the NRD’s 
rules and regulations concerning water use. It issued a cease 
and desist order in Harlan County, Nebraska, where it is head-
quartered. The landowner challenged the order in the Furnas 
County District Court, where the irrigated land was located. 
The district court dismissed the matter as improperly filed in 
Furnas County. The Nebraska Supreme Court affirmed, citing 
the Nebraska Administrative Procedure Act’s judicial review 
provisions, which require judicial review to be commenced by 
“filing a petition in the district court of the county where the 
action is taken.” Id. at 430 (quoting Neb. Rev. Stat. § 84-
917(2)(a)(i)). A long line of cases has concluded that the proper 
court is that “where the first adjudicated hearing regarding a 
disputed claim was held.” Id. at 431. That hearing was before 
the NRD in Harlan County, not in Furnas County where the 
land was located. Id. at 431–32. 

ADMINISTRATIVE ACTION 
NPPD and Others Sign a Contract Transferring 
Hydropower Rights to a New Water Management Right 
 As reported in Vol. XLVIII, No. 3 (2015) of this Newslet-
ter, the Niobrara River and the Spencer hydroelectric generat-
ing facility are significant sources of concern in Nebraska. The 
water right associated with the generating facility effectively 
protects flows in the Niobrara River and bolsters its status as a 
wild and scenic river. It also places junior irrigators in the posi-
tion of having to condemn water in times of scarcity, using 
their higher preference appropriations. To add complexity to 
the waterscape, the federal interests on the river insist that there 
is a federal reserved right that accompanies the wild and scenic 
river designation. 
 Given all of that, legislation was adopted in 2016 that al-
lows the transfer of a hydroelectric appropriation to a new sort 
of water management right that would be under the control of 
natural resources districts and the Nebraska Game and Parks 
Commission, while maintaining the priority date and prefer-
ence category. See Neb. Rev. Stat. § 46-290(3)(e), (8). This 
month, the Nebraska Public Power District (NPPD), which 
operates the Spencer facility, and the entities that would hold 
the transferred water right entered into a contract for the sale of 
the water right. The price was $12 million with $3 million con-
sisting of an in-kind contribution from NPPD. See News Re-
lease, NPPD, “Niobrara River Project Partners Take Major 
Step to Protect River Basin for All Users” (Sept. 25, 2018). 
 The matter will still require approval from the Nebraska 
Department of Natural Resources (DNR) through the transfer 
process. An application for the transfer has not yet been filed. 
Platte River Basin Diversion to the Republican River Basin 
 Currently pending before the DNR are applications in fur-
therance of a proposal to use the Central Nebraska Public Pow-
er and Irrigation District’s diversion and canals in the Platte 
River Basin to divert around 250 cubic feet per second (cfs) of 
flow from the Platte River near North Platte, Nebraska, and 
transfer about 100 cfs to a tributary of the Republican River 
near Elwood, Nebraska.  
 Interbasin transfers are exceedingly rare in Nebraska, and 
hotly contested. See, e.g., Jim Douglas, “Local View: Platte-
Republican Diversion Ignores Environmental Risks,” Lincoln 
Journal Star (Aug. 29, 2018) (Nebraska Game and Parks 
Commission Director voicing opposition). Pending applications 
before the DNR include an application for a variance (seeking a 
variance to the generally applicable prohibition on new appro-
priations in the Platte River Basin), and an application for an 
appropriation for interbasin transfer. The DNR has received 
objections from a number of interested parties and is currently 
considering arguments concerning who has standing to object 
to the project in the administrative process. 
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NEVADA 
(Gregory Morrison, Reporter) 

 
 
PUBLIC TRUST DOCTRINE LOOMS IN NEVADA 
 The Nevada Supreme Court will soon be defining the 
scope of the public trust doctrine’s application to Nevada’s 
waters. In an August 20, 2018, order in Mineral County v. 
Walker River Irrigation District, 900 F.3d 1027 (9th Cir. 
2018), amending Mono County v. Walker River Irrigation Dis-
trict, 890 F.3d 1174 (9th Cir. 2018), the U.S. Court of Appeals 
for the Ninth Circuit certified two questions to the Nevada Su-
preme Court: 

(1) Does the public trust doctrine apply to rights al-
ready adjudicated and settled under the doctrine 
of prior appropriation and, if so, to what extent? 

(2) If the public trust doctrine applies and allows for 
reallocation of rights settled under the doctrine of 
prior appropriation, does the abrogation of such 
adjudicated or vested rights constitute a “taking” 
under the Nevada Constitution requiring payment 
of just compensation? 

Id. at 1034. When combined, both questions generally ask the 
court to define the relationship between the prior appropriation 
doctrine and the public trust doctrine, two doctrines that often 
compete against one another in western water law. 
Evolution of the Public Trust Doctrine 
 The public trust doctrine has traditionally been interpreted 
to hold that waters navigable at statehood, and the lands under-
neath them, are held by the states in trust for the public uses of 
navigation, fishing, and commercial use. See Ill. Cent. R.R. Co. 
v. Illinois, 146 U.S. 387 (1892). 

In its most fundamental terms, the public trust doc-
trine provides that, as a matter of federal law, all of a 
state’s navigable waterways are held in trust by the 
state for the benefit of the people and that a state offi-
cial’s control of those waters is forever subject to that 
trust. 

Mineral Cnty. v. Dep’t of Conservation & Natural Res., 20 
P.3d 800, 807 (Nev. 2001) (Rose, J., concurring). The doctrine 
has evolved to encompass not only navigable waters and the 
lands underneath them, but also non-navigable waters that are 
tributary to navigable waterways. See Nat’l Audubon Soc’y v. 
Superior Court, 658 P.2d 709 (Cal. 1983). 
 The Nevada Supreme Court expressly adopted the public 
trust doctrine in Lawrence v. Clark County, 254 P.3d 606, 617 
(Nev. 2011). However, the precise scope of the doctrine’s ap-
plication in Nevada has not been determined. In a previous case 
involving both the Walker River Decree and the public trust 
doctrine, Justice Rose of the Nevada Supreme Court drafted a 
lengthy concurrence that many—including the Ninth Circuit 
here—have cited favorably. See Mineral Cnty. v. Dep’t of Con-
servation & Natural Res., 20 P.3d at 807–09 (Rose, J., concur-
ring). The cited concurrence makes it clear that Justice Rose 
would have the public trust doctrine interpreted broadly. How 
his contemporaries on the court feel about the doctrine, howev-
er, remains to be seen. 

Ninth Circuit Litigation 
 The Ninth Circuit order emerged from litigation within the 
Walker River Decree, which is overseen by the U.S. District 
Court for the District of Nevada. See United States v. Walker 
River Irrigation Dist., No. 3:73-cv-00128, 2015 WL 3439122 
(D. Nev. May 28, 2015); see also Vol. XLVIII, No. 3 (2015) of 
this Newsletter. The appellant in the matter, Mineral County, 
Nevada, filed a complaint requesting that the Decree court “re-
open and modify the final Decree to recognize the rights of 
Mineral County . . . and the public to have minimum levels [of 
water] to maintain the viability of Walker Lake.” Mineral 
Cnty., 900 F.3d at 1030. Mineral County is seeking recognition 
in the decree that a minimum of 127,000 acre-feet per year is 
required to maintain public trust interests in Walker Lake. Id. 
 The Ninth Circuit, recognizing that water and the public 
trust issue are within the jurisdiction of the state, framed the 
issue to emerge from that complaint as follows: “[W]hether the 
Walker River Decree can be amended to allow for certain min-
imum flows of water to reach Walker Lake—depends on 
whether the public trust doctrine applies to rights previously 
adjudicated and settled under the doctrine of prior appropria-
tion and permits alteration of prior allocations.” Id. at 1031. 
Essentially, the Ninth Circuit wants to know how the two com-
peting doctrines should be applied in the context of a Nevada-
specific question. 
The Parties’ Arguments 
 Mineral County’s argument is in favor of the broadest in-
terpretation of the public trust doctrine: it should be applied to 
preserve minimum flows on the Walker River, regardless of 
any other rights and considerations, existing or future. Id. at 
1032. When the doctrine of prior appropriation and the public 
trust doctrine are in competition, Mineral County argues, the 
public trust should prevail and the rights vested through prior 
appropriation must yield to that interest. Id. Mineral County 
cites the fundamental tenet of Nevada law that “the water of all 
sources of water supply within the boundaries of the state . . . 
belongs to the public,” and appropriators gain only the right to 
use the water, rather than title to the corpus of the water itself. 
Id. at 1033 (quoting Desert Irrigation, Ltd. v. State, 944 P.2d 
835, 842 (Nev. 1997) (quoting Nev. Rev. Stat. § 533.025)). 
 This case has far-reaching implications not only on the 
Walker River, but on all adjudicated river systems in the state. 
 Opponents of Mineral County note that in order to ensure 
that level of inflow to Walker Lake, it will be necessary in 
many years to subrogate the priority of senior decreed Walker 
River irrigation rights and curtail diversions to allow for flows 
to make their way downstream to the lake. That subrogation 
would have the effect of elevating the public trust doctrine over 
the doctrine of prior appropriation, and would seemingly vio-
late the statutory directive that the State Engineer may not “au-
thorize any change in water use that ‘is inconsistent with any 
applicable federal or state decree.’” Id. at 1032 (quoting Nev. 
Rev. Stat. § 533.3703(2)(a)). Lyon County argues that “once 
water rights have been adjudicated and settled by decree, they 
are vested [in the water rights holder] and no longer within the 
purview of the public trust doctrine.” Id. The respondents also 
cite authority that stresses the importance of finality in the ad-
judication of water rights. Id. at 1032–33 (citing Arizona v. 
California, 460 U.S. 605 (1983)). 
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Conclusion 
 The Nevada Supreme Court’s answers to the certified 
questions are bound to have a profound impact on the state’s 
adjudicated surface water sources. Most notable among those 
sources is the Humboldt River, which is the subject of a fierce 
battle in Nevada district courts to determine how groundwater 
pumping in the watershed affects downstream users. See Per-
shing Cnty. Water Conservation Dist. v. State Eng’r, No. CV 
15-12019 (Nev. 11th Judicial Dist., Pershing Cnty.). In that 
case, if the court rules that groundwater pumping’s impact on 
the river must be eliminated, if the public trust can be relied 
upon by downstream users to curtail upstream diversions, we 
could see an expansion of the public trust doctrine far beyond 
the wildest dreams of the Illinois Central Railroad Court. 
 

OREGON 
(Kirk B. Maag, Reporter and 

Ariel Stavitsky, Guest Reporter) 
 

 
NINTH CIRCUIT AFFIRMS QUALIFIED IMMUNITY FOR STATE 
WATER OFFICIALS ORDERED TO BREACH ILLEGAL WATER 
STORAGE STRUCTURES ON PRIVATE PROPERTY 
 On May 15, 2018, in Harrington v. Menteer, 723 F. App’x 
568 (9th Cir. 2018) (unpublished), aff’g No. 1:16-cv-00200, 
2017 WL 2468788 (D. Or. June 7, 2017), the U.S. Court of 
Appeals for the Ninth Circuit affirmed a district court’s dismis-
sal of claims against Oregon Water Resources Department 
(OWRD) officials. The case arose from a lawsuit filed by Gary 
Allen Harrington. The lawsuit sought damages for losses in-
curred by Harrington after OWRD officials entered his proper-
ty and destroyed three illegal water storage features. The Ninth 
Circuit affirmed the lower court’s conclusion that the officials, 
who acted pursuant to a state court order authorizing the 
breach, were entitled to qualified immunity against the claim. 
 Harrington’s water use had been the subject of more than a 
decade of protracted civil and criminal disputes. In 2004, Har-
rington was convicted of illegally storing water on his property. 
In 2007, he sued in federal court under 42 U.S.C. § 1983, 
which provides civil recovery for governmental violations of 
the U.S. Constitution or federal law. The case was rejected on 
summary judgment. Harrington continued to illegally store 
water, however, and in 2008, he was prosecuted again. In 2012, 
Harrington was again convicted on charges related to illegal 
water storage. The Jackson County Circuit Court ordered Har-
rington to cease the illicit water storage. Harrington refused. 
Under court order, state agency officials, including employees 
of the OWRD, Oregon State Police, and Department of Trans-
portation, entered Harrington’s property, drained the illegal 
reservoirs, and arrested him. See Harrington v. Menteer, No. 
1:16-cv-00200, 2017 WL 2468808, at *1 (D. Or. Apr. 20, 
2017), report and recommendation adopted, No. 1:16-cv-
00200, 2017 WL 2468788 (D. Or. June 7, 2017). 
 In February 2016, Harrington filed a second section 1983 
claim, asserting numerous common law torts including tres-
pass, false arrest, and breach of fiduciary duty, and federal 
claims asserting unconstitutional impairment of contractual 
obligation, taking, and due process violations. Harrington 

named as defendants the circuit court judges who convicted 
him and ordered the water be released, the charging attorneys, 
and the state agency officials responsible for draining the res-
ervoirs. The complaint alleged that Harrington’s predecessors-
in-interest had obtained the land via federal land patents he 
believed had conveyed all rights, titles, and interests the federal 
government had held in the land, including all water rights. 
That conveyance, he claimed, had vested in him the right to 
hold surface water free of governmental involvement. That 
right, he contended, was clearly established. Id. at *2–3. 
 All the defendants moved to dismiss, and the district court 
granted the motion. Id. at *6. The court first rejected Harring-
ton’s arrest- and incarceration-based claims as time barred un-
der Oregon’s applicable two-year statute of limitations. Id. at 
*3. As to the remaining, timely trespass- and property-
destruction-based claims, the court concluded the state court 
judge defendants were judicially immune and the charging at-
torney defendants were due prosecutorial immunity, based on 
the nature of their respective involvement. Id. at *4. 
 The district court then considered whether the state agency 
defendants were entitled to qualified immunity, which shields 
from suit government officials who in the course of duty take 
actions that, even if constitutionally deficient, do not violate 
clearly established law. Id. (citing Brosseau v. Haugen, 543 
U.S. 194, 198 (2004)). Harrington argued the officials were not 
qualifiedly immune because they entered and destroyed his 
property without a warrant. Id. The court disagreed, noting that 
though the officials lacked a warrant, they had acted pursuant 
to a state court order “granting them access to [the] property 
and authorizing them to breach the three . . . reservoirs and to 
take control of the various structures.” Id. That the order de-
scribed “the exact conduct [Harrington] claim[ed] [was] in con-
travention of his rights” was “the clearest possible indication 
that the officials acted in an objectively reasonable manner.” 
Id. at *5. 
 Nor did a “narrow exception” that rescinds immunity when 
“it is obvious that no reasonably competent officer would have 
concluded that a warrant should issue” apply in Harrington’s 
case. Id. (quoting Messerschmidt v. Millender, 565 U.S. 535, 
547 (2012); Malley v. Briggs, 475 U.S. 335, 341 (1986)). 
Moreover, the court rejected Harrington’s position that the law 
was clearly established in his favor; rather, “the procedural and 
factual history of [the] case plainly point[ed] in the opposite 
direction.” Id. The court referenced not only Harrington’s sev-
eral convictions for the same offense and prior refusal to com-
ply with court orders to cease storing water on the property, but 
also the general “state statutes and regulations, reinforcing [the 
circuit court’s] order and demonstrating the objective reasona-
bleness of [the officials’] conduct.” Id. (citing, inter alia, Or. 
Admin. R. 690-250-0090, which states that Or. Rev. Stat. 
§ 536.037(1)(e) “empowers the [OWRD] director to ‘enter up-
on any private property in the performance of the duties of the 
director, doing no unnecessary injury to the private property’”). 
Thus, the officials’ actions were objectively reasonable and 
therefore shielded by qualified immunity. Id. 
 Harrington subsequently appealed that ruling to the Ninth 
Circuit, and the Ninth Circuit issued a memorandum disposi-
tion denying the appeal. See Harrington, 723 F. App’x at 569. 
Reviewing the case de novo, it affirmed the district court’s re-
jection of the arrest- and incarceration-based claims as untime-
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ly. Id. The Ninth Circuit likewise upheld the dismissal of the 
remaining claims on immunity grounds, agreeing that “it would 
not have been clear to every reasonable state official that enter-
ing Harrington’s property and taking action authorized by a 
court order was unlawful under these circumstances.” Id. Final-
ly, the court added that to the extent any of Harrington’s timely 
claims sought injunctive relief, to which principles of qualified 
immunity would not apply, such claims, too, were barred under 
the Rooker-Feldman doctrine as they would represent “a for-
bidden ‘de facto appeal’ of prior state court judgments against 
Harrington or are ‘inextricably intertwined’ with those judg-
ments.” Id. 
 

SOUTH DAKOTA 
(Sean M. Kammer) 

 
 
SOUTH DAKOTA SUPREME COURT CLARIFIES 
DRAINAGE RULE 
 Early this year, the South Dakota Supreme Court had the 
opportunity to reexamine its civil law rule as it applies to rural 
surface drainage of water. See Zwart v. Penning, 2018 SD 40, 
912 N.W.2d 833. That rule generally burdens downstream ag-
ricultural landowners with an easement under which the up-
stream landowners can reasonably discharge surface water over 
the servient estate through natural watercourses. Id. ¶ 10. In 
Zwart, the downstream landowner had agreed to allow the up-
stream landowners to connect their drain-tile systems. Id. ¶ 3. 
After some flooding on the downstream landowner’s parcel, 
that owner installed a metal restrictor plate at the adjoining 
property line to block the flow of water from the upstream 
landowners’ drain-tile system, thereby causing water to pool on 
the upstream landowners’ parcel. Id. ¶ 4. The court held that 
the downstream landowner’s conduct violated the civil law rule 
despite the upstream landowners’ discharge not being directly 
into a “natural watercourse” but rather through a man-made 
drainage system. Id. ¶ 12. 
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UPDATE ON CWA REGULATION OF 
DISCHARGES TO GROUNDWATER 

(Dietrich C. Hoefner, Federal Water Quality Reporter)

 An increasing number of federal appeals courts have ad-
dressed the question whether the Clean Water Act (CWA), 33 
U.S.C. §§ 1251–1388, applies to discharges that travel through 
groundwater before reaching a federally regulated water. As 
reported in Vol. LI, No. 1 (2018) and Vol. LI, No. 2 (2018) of 
this Newsletter, the U.S. Courts of Appeals for the Ninth and 
Fourth Circuits both found that point source discharges to 
groundwater that eventually reach a navigable water are subject 
to the CWA under some circumstances. See Hawai‘i Wildlife 
Fund v. Cnty. of Maui, 886 F.3d 737 (9th Cir. 2018), cert. 
granted in part, No. 18-260, 2019 WL 659786 (Feb. 19, 2019) 
(mem.); Upstate Forever v. Kinder Morgan Energy Partners, 
L.P., 887 F.3d 637 (4th Cir. 2018), petition for cert. docketed, 
No. 18-268 (Sept. 4, 2018). The U.S. Supreme Court granted 
the petition for certiorari in the Hawai‘i Wildlife case on the 
single issue of whether the CWA requires a permit when pollu-
tants originate from a point source but are conveyed to naviga-
ble waters by a nonpoint source, such as groundwater. The 
petition in Upstate Forever is still pending before the Court. 
Since the previous reports, however, the U.S. Court of Appeals 
for the Sixth Circuit has issued decisions in two similar cases, 
and the Fourth Circuit has applied its holding in Upstate For-
ever to a different set of facts. 
 In contrast to the Ninth and Fourth Circuit rulings that dis-
charges to groundwater that reach navigable waters can be reg-
ulated under the CWA, the Sixth Circuit recently reached the 
opposite conclusion in two cases. See Ky. Waterways Alliance 
v. Ky. Utils. Co., 905 F.3d 925 (6th Cir. 2018), reh’g en banc
denied (Nov. 26, 2018); Tenn. Clean Water Network v. Tenn. 
Valley Auth., 905 F.3d 436 (6th Cir. 2018), reh’g en banc de-
nied, 913 F.3d 592 (6th Cir. 2019). 
 In Kentucky Waterways, environmental groups brought 
suit against the operator of a coal-fired power plant that stores 
coal ash in nearby manmade ponds. 905 F.3d at 930–31. The 
coal ash is mixed with a large quantity of water and pumped 
into the ponds. “Once discharged into those ponds, the ash 
sinks into the banks and the bottoms of the ponds, where it is 
intended to remain permanently.” Id. at 931. The remaining 
water is discharged into a nearby lake under a National Pollu-
tant Discharge Elimination System (NPDES) permit (which 
permit was not at issue in the litigation). Id. at 931 n.4. 

continued on page 2 

COLORADO RIVER DROUGHT 
CONTINGENCY PLANNING 

EFFORTS IN ARIZONA 
(Rhett A. Billingsley and Gary Gold, Arizona Reporters)

 The Colorado River Basin is in the midst of a severe 
drought spanning almost two decades. As a result of these his-
torically dry conditions, the water level in Lake Mead, a critical 
storage reservoir for Arizona, California, and Nevada (collec-
tively, Lower Basin States), has been drastically declining. At 
the end of January 2019, the elevation of water in Lake Mead 
was 1,085 feet above sea level, amounting to storage of approx-
imately 40% of reservoir capacity. Additionally, the risk of 
water levels falling below critical elevations has risen signifi-
cantly in the last decade, increasing the likelihood of reductions 
to Arizona’s Colorado River supply. See Bureau of Reclama-
tion, “Colorado River System 5-Year Projected Future Condi-
tions,” https://www.usbr.gov/lc/region/g4000/riverops/crss-
5year-projections.html. Projections suggest there is a 69% 
chance that the water level elevation in Lake Mead will dip 
below 1,075 feet in 2020, which could trigger an official decla-
ration of shortage and action by the U.S. Department of the 
Interior (Interior). Id. If Lake Mead drops below 1,075 feet, 
Arizona may face mandatory reductions to its Colorado River 
water supply under Interior’s 2007 interim guidelines for Low-
er Basin shortages (2007 Interim Guidelines). See 73 Fed. Reg. 
19,873 (Apr. 11, 2008) (notice of availability). 
 In response to long-term drought conditions, Arizona and 
the other six states in the Colorado River Basin are working 
toward a basin-wide drought response referred to as the 
drought contingency plan (DCP). See Bureau of Reclamation, 
“Colorado River Basin Drought Contingency Plans,” 
https://www.usbr.gov/dcp/. The DCP is intended to reduce the 
likelihood that Lake Powell and Lake Mead will decline below 
critical elevations. Colorado, New Mexico, Utah, and Wyo-
ming (collectively, Upper Basin States) have drafted a proposal 
(Upper Basin DCP) to protect critical elevations in Lake Pow-
ell and authorize storage of conserved water. Similarly, the 
Lower Basin States have developed a proposal (Lower Basin 
DCP) to reduce the likelihood that Lake Mead falls below criti-
cal elevations and to incentivize voluntary conservation. 
 Specifically, the Lower Basin DCP is designed to facilitate 
a sharing of reductions to the water allocations of Arizona, 
California, and Nevada during severe drought conditions. Cur- 

continued on page 3 

Volume LII, Number 1, 2019



page 2 WATER LAW NEWSLETTER Vol. LII, No. 1, 2019 
 

 

CWA REGULATION OF DISCHARGES 
(continued from page 1) 

 The plaintiffs argued that polluted water from the ponds is 
seeping into the groundwater below, which in turn flows into 
the nearby lake. Id. Specifically, the plaintiffs argued that the 
groundwater itself is a point source from which pollutants are 
discharged into the lake or, alternatively, that if the groundwa-
ter itself is not a point source, it has a sufficient hydrological 
connection (referred to as the “conduit” theory) to the lake to 
be regulated as a point source. Id. at 932–33. 
 The court rejected both arguments based on the text of the 
CWA, which regulates discharges from a “point source,” id. at 
933 (citing 33 U.S.C. §§ 1311(a), 1362(12)), which is defined 
as a “discernible, confined and discrete conveyance,” id. (quot-
ing 33 U.S.C. § 1362(14)). The court explained that “[w]hile 
groundwater may indeed be a ‘conveyance’ . . . , it is not ‘dis-
cernible,’ ‘confined’ or ‘discrete,’” and that “[b]y its very na-
ture, groundwater is a ‘diffuse medium’ that seeps in all 
directions, guided only by the general pull of gravity.” Id. 
 Similarly, the court rejected the conduit theory advanced 
by the plaintiffs based on the text of the statute because it ig-
nores the point source requirement: 

Accordingly, the CWA requires two things in order 
for pollution to qualify as a “discharge of a pollutant”: 
(1) the pollutant must make its way to a navigable wa-
ter (2) by virtue of a point-source conveyance. Under 
the facts of this case, [the defendant] is discharging 
pollutants into the groundwater and the groundwater is 
adding pollutants to Herrington Lake. But groundwa-
ter is not a point source. Thus, when the pollutants are 
discharged to the lake, they are not coming from a 
point source; they are coming from groundwater, 
which is a nonpoint-source conveyance. The CWA 
has no say over that conduct. 

Id. at 934. 
 The court likewise rejected the argument that these dis-
charges should be regulated in order to give effect to Con-
gress’s intent to protect navigable waters. Id. at 936–37. The 
court noted that “[h]ad it wished to do so, Congress could have 
prohibited all unpermitted discharges of all pollutants to all 
waters. But it did not go so far. Instead, Congress chose to pro-
hibit only the discharge of pollutants to ‘navigable waters from 
any point source.’” Id. at 937 (quoting 33 U.S.C. § 1362(12)). 
The court also considered the plurality opinion in Rapanos v. 
United States, 547 U.S. 715, 739 (2006), but found it to be in-
apposite, explaining that the opinion answered “an entirely 
different legal question.” Ky. Waterways, 905 F.3d at 936. Fi-
nally, the court found that extending the CWA to cover dis-
charges to groundwater from a coal ash pond would conflict 
with the statutory scheme in the Resource Conservation and 
Recovery Act of 1976 (RCRA), 42 U.S.C. §§ 6901–6987: 

 Reading the CWA to cover groundwater pollution 
like that at issue in this case would upend the existing 
regulatory framework. RCRA explicitly exempts from 
its coverage any pollution that is subject to CWA reg-
ulation. 42 U.S.C. § 6903(27). In that way, RCRA and 
the CWA are mutually exclusive—if certain conduct 

is regulated under the CWA and requires an NPDES 
permit, RCRA does not apply. Were we to read the 
CWA to cover [the defendant’s] conduct here, [its] 
coal ash treatment and storage practices would be ex-
empted from RCRA’s coverage. But coal ash is solid 
waste, and RCRA is specifically designed to cover 
solid waste. See id. § 6902(a)(1). Reading the CWA so 
as to remove solid waste management practices from 
RCRA’s coverage is thus problematic. 

Ky. Waterways, 905 F.3d at 937–38. 
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 The Sixth Circuit reached the identical conclusion in Ten-
nessee Clean Water Network, which also dealt with coal ash 
ponds seeping pollutants into groundwater. 905 F.3d at 445. 
The court quoted at length from the reasoning in Kentucky Wa-
terways. Id. at 445–46. 
 These decisions stand in contrast to the reasoning of Ha-
wai‘i Wildlife Fund and Upstate Forever. Hawai‘i Wildlife 
Fund found that discharges to groundwater can be regulated if 
they have a “fairly traceable” connection to a point source, 886 
F.3d at 749, and Upstate Forever found that discharges to 
groundwater can be regulated as long as they ultimately reach a 
navigable water by way of a “direct hydrological connection,” 
887 F.3d at 651. The Sixth Circuit expressly rejected both of 
these rationales for regulation. See Ky. Waterways, 905 F.3d at 
933. There are significant factual differences between the cas-
es: Hawai‘i Wildlife Fund involves discharges from a sewage 
treatment plant, Upstate Forever involves an underground 
pipeline, and both Tennessee Clean Water Network and Ken-
tucky Waterways involve coal ash ponds. 
 These differences were highlighted in Sierra Club v. Vir-
ginia Electric & Power Co., 903 F.3d 403 (4th Cir. 2018), 
reh’g en banc denied (Oct. 10, 2018), in which the Fourth Cir-
cuit applied its holding in Upstate Forever to determine that 
discharges to groundwater from a landfill and coal ash ponds 
were not point source discharges under the CWA. In Upstate 
Forever, the Fourth Circuit had found that a discharge from a 
ruptured underground pipeline that traveled through groundwa-
ter to reach navigable waters was regulated. 887 F.3d at 652. 
The court declined to extend the same reasoning to pollutants 
seeping into groundwater from a landfill and coal ash ponds. 
Sierra Club, 903 F.3d at 410. Similar to the Sixth Circuit’s 
holdings, the court explained that although “arsenic from the 
coal ash stored on [the] site was found to have reached naviga-
ble waters . . . that simple causal link does not fulfill the 
[CWA’s] requirement that the discharge be from a point 
source.” Id. at 410. The court reasoned that unlike a pipe, “the 
landfill and settling ponds could not be characterized as dis-
crete ‘points,’ nor did they function as conveyances. Rather, 
they were, like the rest of the soil at the site, static recipients of 
the precipitation and groundwater that flowed through them.” 
Id. at 411. 
 Looking at the cases together, therefore, the courts have 
arguably found jurisdiction where a more traditional point 
source discharge is made to groundwater, but have rejected it in 
the case of coal ash ponds, which do not constitute point 
sources in and of themselves. Nevertheless, the Sixth Circuit 
has expressly disagreed with the Ninth and Fourth Circuits re-
garding this issue, setting the stage for the Supreme Court’s 
review in the Hawai‘i Wildlife case. 
 Editor’s Note: An appeal is currently pending before the 
U.S. Court of Appeals for the Seventh Circuit of a district court 
decision finding that the CWA does not apply to seepages of 
pollutants from coal ash ponds to groundwater that then makes 
its way to surface water. See Prairie Rivers Network v. Dynegy 
Midwest Generation, LLC, 350 F. Supp. 3d 697 (C.D. Ill. 

2018), appeal docketed, No. 18-3644 (7th Cir. Dec. 14, 2018). 
Additionally, a proposed rule was recently issued that would 
define the scope of waters subject to federal regulation under 
the CWA. See Revised Definition of “Waters of the United 
States,” 84 Fed. Reg. 4154 (proposed Feb. 14, 2019). For a 
report on these developments, see Vol. XXXVI, No. 1 (2019) 
of the Mineral Law Newsletter (Environmental Issues report). 

 
COLORADO RIVER 
(continued from page 1) 

rently, the 2007 Interim Guidelines govern mandatory reduc-
tions under a shortage declaration. The Lower Basin DCP con-
tains actions, in addition to requirements of the 2007 Interim 
Guidelines, that are aimed at reducing the likelihood of a short-
age declaration. Under the Lower Basin DCP, Arizona and 
Nevada will take earlier and deeper reductions to their Colora-
do River entitlements. In addition, California will (for the first 
time) take reductions to its Colorado River deliveries if Lake 
Mead’s elevation drops below critical levels. The Lower Basin 
DCP also includes provisions that create flexibility to incentiv-
ize voluntary conservation of water to be stored in Lake Mead. 
 In Arizona, stakeholders and lawmakers have made signif-
icant progress toward the state’s participation in the DCP. The 
state’s efforts are being led by the Arizona Department of Wa-
ter Resources (ADWR) and Central Arizona Water Conserva-
tion District (CAWCD), working with legislators and a steering 
committee composed of approximately 40 stakeholders. On 
January 31, 2019, Arizona reached a significant milestone 
when the state’s lawmakers passed and Governor Doug Ducey 
signed a series of bills that center on a resolution giving the 
ADWR Director authority to sign the Lower Basin DCP. See S. 
1227, 2019 Ariz. Legis. Serv. ch. 1; S.J.R. 1001, 2019 Ariz. 
Legis. Serv. ch. 2. Additionally, the legislation appropriates 
approximately $30 million to compensate entities within Ari-
zona for water cutbacks and amends existing law to facilitate 
DCP implementation. As of March 1, 2019, ADWR and 
CAWCD are continuing to work with stakeholders, water us-
ers, and the federal government to development intrastate 
agreements that will be necessary to implement the Lower Ba-
sin DCP. See PowerPoint Presentation, Special Meeting of the 
CAWCD Board of Directors (Jan. 31, 2019), https://www.cap-
az.com/documents/meetings/2019-01-31/1745-013119-WEB-
Final-Packet6-Special-Board-Meeting.pdf. 
 Nonetheless, Interior has requested recommendations on 
measures to ensure the sustainability of the Colorado River in 
the event that the DCP cannot be “completed and promptly 
adopted.” Responding to Historic Drought and Ongoing Dry 
Conditions in the Colorado River Basin: Request for Input, 84 
Fed. Reg. 2244, 2245 (Feb. 6, 2019). Acting through the Bu-
reau of Reclamation, Interior is asking the governors of the 
seven basin states to provide input on “protective actions Inte-
rior should take amid ongoing severe and prolonged drought.” 
News Release, Bureau of Reclamation, “Interior and Reclama-
tion Seek Formal Input from Governors to Protect Colorado 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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River Basin” (Feb. 1, 2019). This notice, while recognizing 
significant progress made by the basin states including the pas-
sage of legislation in Arizona, comes after the Lower Basin 
States failed to finalize the Lower Basin DCP prior to the Janu-
ary 31, 2019, deadline set by Bureau of Reclamation Commis-
sioner Brenda Burman. 84 Fed. Reg. at 2245. As of March 1, 
2019, finalization of the DCP is dependent on three primary 
steps: (1) passage of federal legislation to authorize Interior to 
enter into DCP agreements, (2) signing of the Lower Basin 
DCP by the three Lower Basin States, and (3) signing of a 
companion agreement that will bind the Lower and Upper Ba-
sin DCPs. See ADWR & Cent. Ariz. Proj., “Getting to the Fin-
ish Line: What’s Next for Colorado River Drought 
Contingency Planning?” (Dec. 20, 2018). 
 
 

FEDERAL 
(Amy K. Kelley, Reporter) 

 
 
MORE NEWS ON NEW MEXICO WATER SETTLEMENTS 

 Vol. LI, No. 2 (2018) of this Newsletter covered, in part, 
the New Mexico Court of Appeals’ decision in State ex rel. 
State Engineer v. United States, 2018-NMCA-053, 425 P.3d 
723. That case dealt with the Navajo Nation’s claims to water 
in the San Juan Basin, and addressed many of the claims of the 
objectors to the settlement. 
 There have also been federal court proceedings relating to 
settling claims attendant to decades-long litigation regarding 
water rights in the Pojoaque Basin. “After a settlement was 
reached among many of the parties involved, those who did not 
agree to the settlement objected. The district court overruled 
their objections, approved the settlement, and entered final 
judgment.” New Mexico ex rel. State Eng’r v. Carson, 908 F.3d 
659, 663 (10th Cir. 2018), remanding in part, 171 F. Supp. 3d 
1171 (D.N.M. 2016). 
 The settlement is still approved, but the U.S. Court of Ap-
peals for the Tenth Circuit case reinforces the reality that justi-
ciability issues sometimes play out differently in federal versus 
state court proceedings. In the state case, while the judge evi-
denced significant frustration with some of the arguments of 
the objectors, those arguments were entertained by the court. 
The trial court in the federal litigation had also entertained ar-
guments of the objectors, but on appeal, the court of appeals 
strongly admonished the court below (and everyone else) that 
this should not have happened. Why not? The objectors had 
failed to meet the rather rigorous federal tests for standing, spe-
cifically the “injury in fact” requirement. 
 “As a general rule, non-settling parties have no standing to 
challenge a settlement in district court.” Carson, 908 F.3d at 
665. Although there is a limited exception for non-settling par-
ties if they “can demonstrate that they will suffer ‘plain legal 
prejudice,’” that test was not met in the instant case. Id. (quot-
ing In re Integra Realty Res., Inc., 262 F.3d 1089, 1102 (10th 
Cir. 2001)). That New Mexico water adjudication procedures 
allow objectors to bring challenges to the water rights of others 
did not mean that there would be federal court standing to raise 
objections to a water settlement. The objectors’ allegations of 

injury were “unsupported by the text of the settlement agree-
ment or the rules implementing it.” Id. at 666. 
 Specifically, the objectors argued that the Pueblos whose 
rights were recognized in the agreement as “first-priority” 
rights might “enforce their rights against non-settling parties 
but decline to enforce them against settling parties who are 
more junior to the non-settling users.” Id. The Tenth Circuit 
noted, however, that any deprivation the non-settling parties 
might suffer “would be limited to the amount of water to which 
the Pueblos are entitled. The non-settling parties would thus not 
be prejudiced . . . .” Id. 
 The court remanded the case “for entry of an order vacat-
ing the portion of the district court’s prior order addressing the 
objections and dismissing the objections for lack of subject 
matter jurisdiction without disturbing the district court’s ap-
proval of the settlement.” Id. at 667. 

 

(Rhett A. Billingsley, Arizona Reporter) 
 

 
GILA RIVER ADJUDICATION COURT ISSUES DECISION ON 

FEDERAL RESERVED WATER RIGHTS CLAIM FOR ARAVAIPA 

CANYON WILDERNESS AREA 

 On December 17, 2018, the Honorable Mark H. Brain of 
the Maricopa County Superior Court, who serves as the trial 
court judge for Gila River general stream adjudication (Gila 
River Adjudication), issued an order quantifying federal re-
served water rights (FRWRs) for the Aravaipa Canyon Wilder-
ness Area (ACWA). See In re Aravaipa Canyon Wilderness 
Area, Contested Case No. W1-11-3342 (Ariz. Super. Ct., Mari-
copa Cnty. Dec. 17, 2018) (order quantifying federal reserved 
water rights) (ACWA Order). The ACWA Order and other 
documents relating to the Gila River Adjudication can be found 
at http://www.superiorcourt.maricopa.gov/SuperiorCourt/
GeneralStreamAdjudication/gila.asp. This report provides some 
background and a brief summary of the ACWA Order. 
 Established by two separate acts of Congress, the ACWA 
is composed of 19,381 acres of federal land in southeastern 
Arizona set aside for wilderness purposes. See Arizona Wilder-
ness Act of 1984 (1984 Act), Pub. L. No. 98-406, tit. II, § 202, 
98 Stat. 1491; Arizona Desert Wilderness Act of 1990 (1990 
Act), Pub. L. No. 101-628, tit. I, § 101(a)(39), 104 Stat. 4469. 
The 1984 Act reserved 6,670 acres of federal land along a per-
ennial reach of Aravaipa Creek. The 1990 Act expanded the 
wilderness area to include an additional 12,711 acres of public 
land. The 1984 Act is silent as to congressional intent to re-
serve water rights for the ACWA. The 1990 Act, however, in-
cludes a reservation of “a quantity of water sufficient to fulfill 
the purposes of this title.” 1990 Act, § 101(g)(1). 
 The Bureau of Land Management (BLM) is responsible 
for management of the ACWA. In the BLM’s amended water 
rights claims for the ACWA in the Gila River Adjudication, the 
BLM asserted a FRWR to approximately 24,600 acre-feet per 
year (afy) for instream flow in Aravaipa Creek, in addition to 
water from 14 springs, several unnamed water sources, and 13 
manmade stock tanks within the ACWA. ACWA Order at 4. 
Although the BLM quantified the volume of water sought for 
the ACWA under its amended claims, at trial the United States, 
and other litigants in the case, contended that congressional 
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intent to preserve the ACWA requires that its FRWRs encom-
pass all of the unappropriated natural flow through the ACWA. 
Id. at 7. 
 In the ACWA Order, the Gila River Adjudication court 
disagreed with arguments that the United States was entitled to 
a FRWR to all unappropriated water flowing into the ACWA. 
The court held that the quantity of a FRWR is limited to “the 
minimal amount [of water] necessary to accomplish the pur-
pose of the reservation.” Id. at 5 (citing United States v. New 
Mexico, 438 U.S. 696, 699 (1978)). The court found that 
providing a right to all unappropriated water rather than a nu-
merical quantification would be inconsistent with the U.S. Su-
preme Court’s holding in Cappaert v. United States, 426 U.S. 
128 (1976), which the court found required FRWRs for non-
Indian reservation to be “precisely quantified using an objec-
tive, measurable standard.” ACWA Order at 6. Importantly, the 
court also held that “[a]s the claimant, the United States has the 
burden of proof to establish the minimally necessary amount of 
water.” Id. at 7 (citing Arizona v. California, 460 U.S. 605, 620 
(1983)). Moreover, the court determined that “[i]f the United 
States shows that a quantity of water contributes to the primary 
purposes of the reservation, but does not prove that a lesser 
amount would frustrate their accomplishment, then the United 
States has not met its burden.” Id. (citing Avondale Irr. Dist. v. 
N. Idaho Props., Inc., 577 P.2d 9, 20 (Idaho 1978)). 
 Within this legal framework, the adjudication court quanti-
fied the different components of the United States’ FRWRs 
claims for the ACWA as follows: 

(1) Sustained Streamflow in Aravaipa Creek. The court 
concluded that all scientific experts agreed that a sus-
tained streamflow in the ACWA is essential to the 
minimal water needs because it preserves the native 
fish and riparian communities. Id. at 10. However, the 
parties disputed the appropriate site at which to meas-
ure sustained streamflow and the methodology to be 
used to quantify sustained streamflow at that site. Id. 
at 12. The court rejected the United States’ request to 
measure flow at a stream gage west and downstream 
of the ACWA. Instead, the court ordered that the ap-
propriate location to measure the United States’ 
FRWRs is at the eastern boundary of the ACWA be-
cause measurements at the western gage were affected 
by water diversions occurring between the ACWA 
and the western gage, evapotranspiration of vegetation 
along the reach of Aravaipa Creek within the ACWA, 
a larger flood drainage area, and the gradient of the al-
luvial water table. Id. at 13–15. The court held that the 
United States was entitled to a FRWR with a priority 
date of August 28, 1984, for sustained streamflow in 
Aravaipa Creek consistent with median monthly flow 
rates recommended by the Arizona Department of 
Water Resources (ADWR). Id. at 16–17. 

(2) Stormflow (Flood Flows). The United States claimed a 
FRWR to flood flows in Aravaipa Creek based on the 
mean total annual flow in the creek. Id. at 17. The 
court ruled the United States’ method for quantifying 
its flood flows claim was not appropriate given the 
stochastic nature of the floodwaters in the ACWA. Id. 
at 19. Because the mean annual volume does not ac-
count for the skew in the data resulting from flood 

events that occur less than annually, the court con-
cluded that the claimed amount of water would be met 
or exceeded, on average, only 34% of the time, result-
ing in unwarranted enforcement actions. Id. at 19–20. 
The court held that, as with the claim for sustained 
streamflow, the amount of any FRWR for flood flows 
must be quantified based on the minimal water needs 
of the ACWA. Id. at 20. The court found that the ex-
pert testimony in the case supported the conclusion 
that some volume of flood flows could be extracted 
while still maintaining the natural hydrograph and 
supporting the purposes of the wilderness area. Id. at 
30–31. Accordingly, the court rejected the United 
States’ proposal to define the FRWRs for flood flows 
for the ACWA at a single number based on mean total 
annual flow and ordered that the statistical flood flow 
values determined by ADWR would be used to quan-
tify the FRWR. Id. at 31. 

(3) Springs. The court rejected the United States’ claims 
to FRWRs for 14 springs and other naturally occurring 
water in the ACWA. The court ruled that the United 
States did not meet its burden to provide sufficient ev-
idence of the water available from the claimed springs 
and the need for that water to fulfill the purposes of 
the ACWA. Id. at 31–32. 

(4) Stock Tanks. In advance of the trial on the United 
States’ FRWRs claims, the adjudication court deter-
mined that the United States was not, as a matter of 
law, entitled to a FRWR for the 13 manmade stock 
tanks within the ACWA because the use of stock 
tanks is not a primary purpose of the wilderness area. 
In re Aravaipa Canyon Wilderness Area, Contested 
Case No. W1-11-3342 (Ariz. Super Ct., Maricopa 
Cnty. June 2, 2015) (minute entry). 

 The ACWA Order is significant because it is the first time 
that the Gila River Adjudication court has quantified a FRWR 
for non-Indian federal land following a trial on the merits. The 
ruling is likely to have a precedential impact on the federal 
government’s pending and future claims for FRWRs for non-
Indian reservations in the Gila River Adjudication. The ruling 
indicates that the Gila River Adjudication court will limit 
FRWRs for other non-Indian reservations to the minimal 
amount of water necessary to fulfill the purposes of such reser-
vations. The court’s order also makes clear that the United 
States has the burden to establish that the volume of water 
claimed for a federal reservation is necessary to fulfill the pur-
poses of the reservation or risk that the claims will be denied. 
 Editor’s Note: The reporters’ law firm represented a party 
in this case challenging the United States’ claims to a federal 
reserved water right. 
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ARIZONA 
(Rhett A. Billingsley, Bradley J. Pew and 

Scott H. Thomas, Reporters) 
 

 
GENERAL STREAM ADJUDICATION MAKING PROGRESS 

FOLLOWING SUBFLOW ZONE MAPPING IN THE SAN PEDRO 

RIVER WATERSHED 

 Arizona has a bifurcated system of law governing the use 
of water that differentiates between groundwater and surface 
water. Surface water flowing in streams is subject to the doc-
trine of prior appropriation. Under this doctrine, the person 
who first placed surface water to a beneficial use and continued 
to use it has the senior right, and is entitled to receive sufficient 
surface water to satisfy this right fully before the next most 
senior water user is entitled to any surface water. Groundwater 
is not subject to the doctrine of prior appropriation, and with 
the exception of certain portions of the state subject to stricter 
regulation, a landowner may withdraw groundwater for reason-
able and beneficial use. 
 The rules relating to groundwater use do not apply to sub-
terranean waters that are deemed to be “subflow” of a stream or 
river. The use of the subflow of a perennial or intermittent 
stream is, like surface water, governed by the doctrine of prior 
appropriation. For many years, the Arizona Supreme Court 
“has defined ‘subflow,’ for legal purposes, as ‘those waters 
which slowly find their way through the sand and gravel consti-
tuting the bed of the stream, or the lands under or immediately 
adjacent to the stream, and are themselves a part of the surface 
stream.” In re Gen. Adjudication of All Rights to Use Water in 
the Gila River Sys. & Source (Gila IV), 9 P.3d 1069, 1073 
(Ariz. 2000) (quoting Maricopa Cnty. Mun. Water Conserva-
tion Dist. No. 1 v. Sw. Cotton Co., 4 P.2d 369, 380 (Ariz. 
1931)); see Vol. XXXIII, No. 3 (2000) of this Newsletter. 
However, this amorphous definition provided little guidance 
for water users or the courts in determining when a well near a 
stream would be presumed to be pumping subflow versus 
groundwater. 
 In 2000, the Arizona Supreme Court provided additional 
guidance in determining when a well would be presumed to be 
pumping subflow by defining the “subflow zone” of a perenni-
al or intermittent stream to be “[t]he entire saturated floodplain 
Holocene alluvium, as found by [the Arizona Department of 
Water Resources (ADWR)] . . . .” Gila IV, 9 P.3d at 1081. Any 
well within the lateral extent of the subflow zone will be pre-
sumed to be pumping subflow. A well outside of the subflow 
zone will also be deemed to be pumping subflow if it is shown 
“that the well’s cone of depression extends into the subflow 
zone and is depleting the stream.” Id. at 1082. 
 At the direction of trial court in the Gila River general 
stream adjudication (Gila River Adjudication), ADWR drew a 
map of the area that it found encompassed the subflow zone of 
the San Pedro River and its major tributaries. The map features 
a line on each side of the active stream channel that runs gener-
ally parallel to that channel, though separated from it by vary-
ing distances. After several years of litigation over ADWR’s 
proposed subflow zone maps for the San Pedro River water-
shed, the trial court approved final subflow zone maps of the 
San Pedro River and its major tributaries in July 2017. See 

Findings of Fact and Conclusions of Law, In re Gen. Adjudica-
tion of All Rights to Use Water in the Gila River Sys. & Source, 
Contested Case No. W1-103 (Ariz. Super. Ct., Maricopa Cnty. 
July 13, 2017). The trial court currently is developing a test for 
determining whether a well’s cone of depression extends into 
the subflow zone, or is projected to do so at a later time. 
 The Gila River Adjudication, which commenced in the 
mid-1970s, has made little progress in adjudicating private wa-
ter rights in the state. This has been, in part, due to prolonged 
litigation over subflow issues extending back to the 1980s. 
However, with the adjudication court’s approval of the subflow 
zone maps for the San Pedro River watershed, the adjudication 
of water rights in that subwatershed is now moving forward for 
those claimants with wells and other water diversions claimed 
within the boundaries of the subflow zone. Since the trial 
court’s approval of the subflow zone maps for the San Pedro 
River and its major tributaries, the court has designated numer-
ous contested cases to adjudicate the rights of water users with 
wells in the delineated subflow zone. The adjudication of rights 
to withdraw water from wells outside the subflow zone has 
been put on hold pending the development of the cone of de-
pression test. 
 ADWR reports regarding the subflow zone delineation and 
pending cone of depression test can be found at https://new.
azwater.gov/adjudications. 
 Editor’s Note: The reporters represent multiple parties in 
Arizona’s water rights adjudications. 
 
ARIZONA CONSIDERS ASSUMPTION OF CWA § 404 PERMIT 

PROGRAM ADMINISTRATION 

 Arizona, like several other states around the country (e.g., 
Florida), is considering seeking assumption of the permit pro-
gram authorized by section 404 of the Clean Water Act 
(CWA), 33 U.S.C. § 1344. The section 404 program governs 
the discharge of dredged or fill material into “waters of the 
United States” (as defined in the CWA) and is currently admin-
istered in Arizona by the U.S. Army Corps of Engineers 
(Corps). The CWA allows states to assume the section 404 
program. See id. § 1344(g)–(k). To date, however, only two 
states (Michigan and New Jersey) have assumed the program. 
The state’s current interest in assuming the program is driven 
by a belief that it can issue permits in a more timely fashion 
than the Corps, while providing equivalent protection of waters 
of the United States, and a desire to consolidate all CWA pro-
grams under the Arizona Department of Environmental Quality 
(ADEQ). Since December 2002, ADEQ has administered the 
National Pollutant Discharge Elimination System permit pro-
gram under section 402 of the CWA, id. § 1342, governing 
discharges of pollutants other than dredged or fill material, and 
it also implements those CWA program responsibilities as-
signed to the states (such as development of water quality 
standards, identification of impaired waters, and development 
of total maximum daily loads). 
 Currently, ADEQ’s role in the section 404 program is gen-
erally limited to providing certification of Corps-issued section 
404 individual and general permits pursuant to section 401 of 
the CWA, id. § 1341. However, pursuant to state legislation 
passed in 2018, see S. 1493, 2018 Ariz. Legis. Serv. ch. 225, 
ADEQ is now authorized—but not required—to develop rules 
that will allow the state to assume the section 404 permit pro-
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gram. See Ariz. Rev. Stat. § 49-203(B)(9). This authority exists 
only for a limited time. If the state has not assumed the section 
404 program by August 1, 2023, then its authority to do so is 
repealed. See S. 1525, § 2, 2018 Ariz. Legis. Serv. ch. 280. 
 States seeking to assume the section 404 program must 
first secure U.S. Environmental Protection Agency (EPA) ap-
proval of the proposed regulatory program. See 33 U.S.C. 
§ 1344(g)–(h). The detailed requirements that a state program 
must meet in order to be approved are set forth at 40 C.F.R. pt. 
233. Of most significance, the state must demonstrate that its 
program is adequate to ensure compliance with the guidelines 
established by the EPA (in coordination with the Corps) under 
33 U.S.C. § 1344(b)(1). These are the same requirements that 
the Corps must meet when issuing section 404 permits. The 
guidelines are set forth at 40 C.F.R. pt. 230 and require (among 
many other things) that (1) an analysis of practicable alterna-
tives to a proposed discharge be conducted, id. § 230.5(c); 
(2) only the least environmentally damaging practicable alter-
native be authorized, id. § 230.10(a); (3) permitted discharges 
not cause violations of state water quality standards, or cause 
significant degradation to waters of the United States, id. 
§ 230.10(b); and (4) compensatory mitigation be provided for 
unavoidable impacts to waters of the United States, id. 
§§ 230.91–.98. 
 To evaluate the potential assumption of the section 404 
permit program, ADEQ has initiated a significant stakeholder 
process. Included in that process is the formation of a number 
of technical working groups to consider various issues and 
make recommendations to ADEQ on how a state program 
might look if ADEQ seeks assumption of the program. These 
working groups are made up of volunteers representing various 
interests (e.g., public sector, private sector, and NGOs). Work-
ing groups have been formed for the following topics: jurisdic-
tional determinations; compensatory mitigation; cultural and 
historical resources; fees; Endangered Species Act; permit pro-
cess; and significant degradation/alternatives analy-
sis/minimization. In addition, ADEQ has formed the Tribal 
Nation Work Group consisting of tribal representatives. Several 
of these working groups have completed their work and pro-
duced white papers, while others are still meeting and develop-
ing work product. 
 Following the submission of all working group white pa-
pers, the next step on the road to assumption would be devel-
opment of state rules to implement the program, as required by 
40 C.F.R. pt. 230, followed by a submission of a program ap-
proval request to the EPA. At this time, if it proceeds with 
seeking assumption, ADEQ currently envisions developing 
program rules in 2020, submitting a program approval request 
to the EPA in fall 2020, and having a state program become 
effective in the first quarter of 2021. 
 General information on Arizona’s possible assumption of 
the section 404 program is available on ADEQ’s website at 
https://azdeq.gov/cwa-404. 
 
 
 
 
 
 
 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
BACK TO THE DRAWING BOARD FOR STATE WATER BOARD’S 

CENTRAL COAST AGRICULTURAL DISCHARGE WAIVER 

POLICY 

 In Monterey Coastkeeper v. State Water Resources Con-
trol Board, 239 Cal. Rptr. 3d 140 (Ct. App. 2018), the Califor-
nia Third District Court of Appeal concluded the State Water 
Resources Control Board’s (State Board) 2012 agricultural 
discharge waiver policy for the Central Coast region was inad-
equate because it only required a “vague and indefinite im-
provement” rather than specific and quantifiable timelines to 
address the nonpoint source (NPS) pollution problem. Id. at 
161. The court issued a writ of mandate commanding the State 
Board to “formulate a new or modified waiver . . . that satisfies 
the waste discharge requirements of the [California] Water 
Code and applicable state policies . . . .” Id. at 162. 
 California’s Central Coast basin contains some of the most 
important agricultural operations in the state, as well as a huge 
range of diverse environments, from deserts inland to wetlands 
on the coast. The region has long faced substantial surface wa-
ter and groundwater pollution issues from irrigated agricultural 
land runoff containing pesticides, nitrates, and other contami-
nants. As a result, the Central Coast basin and other agricultural 
areas in the state are subject to various regulatory policies 
aimed at reducing this NPS water pollution. Some of these pol-
icies include local basin plans to address and implement water 
quality protections, see Cal. Water Code § 13050(j), and the 
State Board’s NPS implementation and enforcement policy, see 
State Board, “Policy for Implementation and Enforcement of 
the Nonpoint Source Pollution Control Program” (May 20, 
2004) (NPS Policy). In addition, the regional and state water 
boards have water quality responsibilities under the Porter-
Cologne Water Quality Control Act, Cal. Water Code 
§§ 13000–16104. 
 This case originated in 2010 when the Central Coast Re-
gional Water Quality Control Board (Central Coast Board) 
released a draft waiver program to regulate discharges from 
irrigated agricultural lands (2010 Draft Waiver). Monterey 
Coastkeeper, 239 Cal. Rptr. 3d at 147. The 2010 Draft Waiver 
was intended to improve upon the existing 2004 waiver, which 
focused almost entirely on discharger education to prevent pol-
lution, allowing growers to create their own “industry-led, non-
profit, monitoring program.” Id. Central Coast Board staff 
found the 2004 waiver was vague and lacked firm accountabil-
ity and monitoring requirements, and had not, in fact, improved 
water quality. Id. 
 The 2010 Draft Waiver established clearer and stricter 
measures to protect surface and groundwater quality in the re-
gion. Id. at 148. The 2010 Draft Waiver directly addressed ag-
ricultural discharges, especially contaminated irrigation runoff 
and percolation to groundwater, requiring (1) “specific and 
reasonable time schedules to eliminate or minimize degradation 
from all agricultural discharges”; (2) “clear and direct methods 
and indicators for verifying compliance and monitoring pro-
gress over time”; (3) enhanced and sometimes individual moni-
toring; (4) prohibition of certain discharges and pesticides, 
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including “excessive use or over-application of fertilizer”; 
(5) annual updated plans; and (6) a four-year schedule for im-
plementing management measures. Id. at 147–48. 
 Environmental interests generally supported the 2010 
Draft Waiver, but in response to industry concerns about the 
heavy-handed regulation, the Central Coast Board ultimately 
adopted a slightly scaled-back version in 2012 (2012 Waiver). 
Id. at 148; see Central Coast Board, Conditional Waiver of 
Waste Discharge Requirements for Discharges from Irrigated 
Lands, Order No. R3-2012-0011 (2012). 
 The 2012 Waiver categorized agricultural dischargers into 
one of three tiers, with Tier 3 dischargers posing the highest 
threat to water quality based on their proximity to impacted 
waters and the level and type of discharge (measured either by 
the amount of nitrates on irrigated acreage or the application of 
certain types of pesticides). Monterey Coastkeeper, 239 Cal. 
Rptr. 3d at 153–54. Tier 3 dischargers were subject to the 
strictest compliance, monitoring, and reporting conditions, in-
cluding developing a farm plan to implement management 
practices for irrigation, nutrients, pesticides, and erosion con-
trol with specific timelines; monitoring groundwater and sur-
face water quality; implementing vegetative buffer plans to 
mitigate impacts to contaminated waterways; and reporting the 
amount of nitrogen applied to their lands. Id. at 149. Tier 1 
dischargers, on the other hand, were only required to provide 
annual online compliance reports. Id. In addition to tiering, the 
2012 Waiver focused only on two pesticides—chlorpyrifos and 
diazinon. Id. at 148. 
 During the State Board’s review of the 2012 Waiver, re-
spondents Monterey Coastkeeper (Coastkeeper) and other envi-
ronmental interests protested the new policy, asserting the 2012 
Waiver weakened or removed some of the hard deadlines from 
the 2010 Draft Waiver. Id. at 149. Agricultural interests also 
objected to what they saw as unfeasible regulations. Id. 
 After staying implementation of some 2012 Waiver provi-
sions, and surviving Coastkeeper’s preliminary injunction in 
trial court opposing the stay, the State Board adopted most of 
the provisions of the 2012 Waiver, but made several modifica-
tions at issue here (Modified Waiver). Id. at 149–50; see In re 
Review of Conditional Waiver of Waste Discharge Require-
ments Order No. R3-2012-0011 for Discharges from Irrigated 
Lands, Order No. WQ-2013-0101 (State Water Res. Control 
Bd. Sept. 24, 2013). 
 The State Board first recognized that contamination of 
California waters from agricultural irrigated water discharge 
was a “critical problem” in the region. Monterey Coastkeeper, 
239 Cal. Rptr. 3d at 150. The State Board intended to convene 
an expert panel “to assess existing agricultural nitrate control 
practices and propose new practices to protect groundwater as 
appropriate” to address the complex issue. Id. Next, the Modi-
fied Waiver removed the requirement that farm plans verify the 
results of the management methods used; instead, they need 
only “describe the method and provide a schedule for assessing 
the effectiveness of each management practice.” Id. (emphasis 
added). The Modified Waiver also eliminated the nitrogen bal-
ance ratio reporting requirements for Tier 3 dischargers. Id. 
Finally, and most importantly, the State Board added Provision 
No. 83.5, which governed “compliance with the water quality 
standards, the basin plan, and the time schedules for the effec-
tive control of various discharges.” Id. The provision stated: 

Dischargers must (1) implement management practic-
es that prevent or reduce discharges of waste that are 
causing or contributing to exceedances of water quali-
ty standards; and (2) to the extent practice effective-
ness evaluation or reporting, monitoring data, or 
inspections indicate that the implemented manage-
ment practices have not been effective in preventing 
the discharges from causing or contributing to exceed-
ances of water quality standards, the Discharger must 
implement improved management practices. 

Id. 
 Coastkeeper filed a writ of mandate seeking judicial re-
view of the modified waiver, pursuant to Cal. Water Code 
§ 13330. Monterey Coastkeeper, 239 Cal. Rptr. 3d at 151. 
Coastkeeper’s main contention was the Modified Waiver vio-
lated Cal. Water Code § 13269(a) (waiver statute) and the NPS 
Policy “because it did not require dischargers to comply with 
water quality objectives and did not have monitoring require-
ments to verify the adequacy and effectiveness of the waiver’s 
conditions.” Monterey Coastkeeper, 239 Cal. Rptr. 3d at 151. 
The trial court agreed with Coastkeeper, finding in its inde-
pendent review (see Fukuda v. City of Angels, 977 P.2d 693 
(Cal. 1999)) that the Modified Waiver was “not consistent with 
the Basin Plan because it lacks sufficiently specific, enforcea-
ble measures and feedback mechanisms needed to meet the 
Basin Plan’s water quality objectives.” Monterey Coastkeeper, 
239 Cal. Rptr. 3d at 151. 
 Specifically, the trial court found the Modified Waiver 
(1) continued the failed approach of the 2004 Waiver and com-
pared the Modified Waiver unfavorably to the stricter require-
ments in the 2010 Draft Waiver; (2) provided too little 
coverage because the tiering system only affected 3% of grow-
ers in the region; and (3) provided inadequate monitoring by 
neither identifying individual noncompliant dischargers nor 
providing standards or benchmarks for showing improvement. 
Id. at 151–52. The trial court issued a peremptory writ of man-
date compelling the State Board to set aside the Modified 
Waiver and formulate a new or modified waiver “that satisfies 
the waste discharge requirements of the Water Code.” Id. at 
152. The trial court also directed the State Board to consider 
whether supplemental review is required under the California 
Environmental Quality Act (CEQA), Cal. Pub. Res. Code 
§§ 21000–21177, for the changes it made to the 2012 Waiver, 
but allowed the Modified Waiver to remain in effect while it 
developed a new one. Monterey Coastkeeper, 239 Cal. Rptr. 3d 
at 152. The State Board and intervening parties consisting of 
growers and grower associations appealed. Id. 
 The Third District Court of Appeal ultimately agreed the 
Modified Waiver was inadequate, but disagreed with the trial 
court’s reasoning. While not directly addressing the State 
Board’s contention the trial court erred by unfavorably compar-
ing the Modified Waiver to the 2010 Draft Waiver, Justice 
Elena Duarte, writing for the unanimous panel, explained: 
“While the [trial] court primarily criticized the approach of the 
modified waiver, we focus on whether the conditions in the 
modified waiver are consistent with the basin plan.” Id. at 156. 
The court of appeal concluded the Modified Waiver was inade-
quate because it did not comply with the NPS Policy, which 
“mandates that an NPS program have a high likelihood of at-



Vol. LII, No. 1, 2019 WATER LAW NEWSLETTER page 9 
 

taining water quality standards, with specific time schedules 
and quantifiable milestones to measure progress.” Id. at 159. 
 At oral argument and in briefing, the State Board stressed 
the Modified Waiver envisioned an “iterative approach” to 
improving water quality, with a “feedback loop” of ongoing 
adjustments and improvements to control the pollution. See id. 
(oral argument transcripts are available at http://www.courts.ca.
gov/8453.htm). This type of approach is necessary for such a 
complex and difficult problem, the State Board argued. Id. at 
160. Moreover, the interveners noted the Modified Waiver does 
include discrete time schedules and milestones for Tier 3 and 
other growers. Id. at 159. 
 The court of appeal agreed some timelines were present in 
the Modified Waiver, but held Provision No. 83.5, the “crux of 
this dispute[,] . . . effectively overrides the specific time sched-
ules by defining compliance to mean the implementation of 
increasingly improved management practices . . . without any 
definition or quantification of improvement.” Id. at 160. The 
court explained “the NPS Policy expressly requires time sched-
ules and quantifiable milestones,” while Provision No. 83.5 
“requires only vague and indefinite improvement--‘a conscien-
tious effort.’” Id. at 161. 
 The State Board had added the provision to the Central 
Coast Board’s 2012 Waiver to assure growers it would not take 
any enforcement action against a discharger who was “consci-
entiously” implementing and improving management practices 
to address water quality problems. Id. at 160. The court of ap-
peal likened the State Board’s addition of this significantly 
watered down provision despite compliance requirements un-
der the NPS Policy to the State Board’s failure to implement 
certain self-identified salinity objectives in its 1995 Bay-Delta 
Plan. Id. at 161 (citing In re State Water Res. Control Bd. Cas-
es, 39 Cal. Rptr. 3d 189 (Ct. App. 2006)). In the State Water 
Resources Control Board Cases, the Third District Court of 
Appeal held the State Board effectively rewrote the 1995 Bay-
Delta Plan by delaying implementation when no provision ex-
isted in the plan allowing such a delay. State Water Res. Con-
trol Bd. Cases, 39 Cal. Rptr. 3d at 238. Similarly here, the 
“conscientious effort” provision in the Modified Waiver im-
properly “re[wrote] the NPS Policy to delay, diminish, or dilute 
a requirement that is part of the policy . . . .” Monterey Coast-
keeper, 239 Cal. Rptr. 3d at 161. 
 Accordingly, the court of appeal refused to defer to the 
State Board’s interpretation of its “policy involving its area of 
expertise,” when that interpretation “flies in the face of the 
clear language and purpose of the interpreted provision.” Id. 
(quoting Cmtys. for a Better Env’t v. State Water Res. Control 
Bd., 1 Cal. Rptr. 3d 76, 87 (Ct. App. 2003)). 
 In affirming and modifying the judgment, the court of ap-
peal also decided a few smaller issues, including rejecting 
claims Coastkeeper had failed to exhaust its administrative 
remedies, though finding it had only narrowly raised the issue 
of whether Tier 3 dischargers can easily escape compliance 
with regulation by switching the types of pesticides used. Id. at 
153–54. The court upheld the trial court’s ruling directing the 
State Board to reconsider a scientific report it had earlier re-
fused to admit, noting that a replacement to the Modified 
Waiver was likely well on the way and thus it was an ideal time 
to consider relevant evidence. Id. at 161–62. Finally, the court 
found no error in the trial court’s direction to the State Board to 

consider whether any supplemental review was required under 
CEQA for the changes it made in the Modified Waiver. Id. 
at 162. 
 However, the court of appeal held the trial court’s finding 
that the Modified Waiver was inadequate in failing to identify 
individual discharge exceeders was not supported by substan-
tial evidence because the trial court failed to consider the State 
Board’s planned expert panel to discuss the issue. Id. at 158. 
The panel also disagreed with the trial court’s finding that the 
Modified Waiver’s limitation to only two pesticides was inade-
quate because evidence showed the State and Central Coast 
Boards considered the problem, but Coastkeeper had not put 
evidence in the record to demonstrate there was a viable alter-
native. Id. at 156–58. 
 As the opinion noted, the decision was somewhat moot 
because the Modified Waiver was set to expire in 2017. Id. at 
162. By the time the case was argued in July 2018, the Central 
Coast Board had already adopted a new waiver program. See 
Central Coast Board, Conditional Waiver of Waste Discharge 
Requirements for Discharges from Irrigated Lands, Order No. 
R3-2017-002 (Mar. 8, 2017). And yet, Justice Duarte’s opinion 
is important because it shows yet another time when the court 
has not deferred to the State Board’s administrative discretion. 
 Editor’s Note: The reporter was on the panel that heard 
this appeal, and concurred in the judgment. 
 
OPPONENTS OF DAM FACE ROADBLOCK AS THIRD DISTRICT 

COURT OF APPEAL HOLDS THAT STATE LACKS 

JURISDICTION 
 In a recent decision, the California Third District Court of 
Appeal held that it lacked jurisdiction to hear a case regarding 
the federal relicensing of Oroville dam. See Cnty. of Butte v. 
Dep’t of Water Res., 241 Cal. Rptr. 3d 720 (Ct. App. 2018) 
(review filed Jan. 29, 2019). 
 The California Department of Water Resources (DWR) 
applied to the Federal Energy Regulatory Commission (FERC) 
to extend its federal license to operate the Oroville Dam and its 
facilities as a hydroelectric dam. Id. at 724. The County of 
Butte brought a California Environmental Quality Act (CEQA), 
Cal. Pub. Res. Code §§ 21000–21177, writ of mandate to stay 
the DWR’s application to extend its federal license to operate 
the dam and its facilities as a hydroelectric dam. Cnty. of Butte, 
241 Cal. Rptr. 3d at 721–22. The Yolo County Superior Court 
dismissed the action, and the County appealed. Id. 
 The Oroville Dam, the largest earthen dam in the United 
States, was completed in 1968 as part of the State Water Pro-
ject (SWP). Id. at 724. The SWP was built and is operated for a 
number of reasons: power generation, water quality improve-
ment, recreation, fish and wildlife enhancement, flood man-
agement, and more. Id. at 723–24. Notably, it provides flood 
protection benefits to Oroville, Butte County, Marysville, Yuba 
City, other parts of Yuba and Sutter Counties, and smaller 
communities downstream from Sacramento. Id. at 724–25. The 
proposed relicensing of the operation of the dam was consistent 
with these existing uses and no changes to the contractual obli-
gations or to the general uses of the water were anticipated. Id. 
at 725. 
 The Federal Power Act (FPA), 16 U.S.C. §§ 791a–828c, 
“occupies the field of licensing a hydroelectric dam and bars 
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review in the state courts of matters subject to review by 
FERC.” Cnty. of Butte, 241 Cal. Rptr. 3d at 722. The U.S. Su-
preme Court, in First Iowa Hydro-Electric Cooperative v. Fed-
eral Power Commission, 328 U.S. 152 (1946), held that a state 
license being issued for a hydroelectric dam and bypassing the 
federal licensing system was not permitted because the federal 
law preempted state law, barring its application in state courts. 
Cnty. of Butte, 241 Cal. Rptr. 3d at 725. It further reasoned that 
there is a separation between subjects under the jurisdiction of 
the states and those delegated to the federal government by the 
Constitution, and concluded that “[a] dual final authority, with 
a duplicate system of state permits and federal licenses required 
for each project, would be unworkable.” Id. (emphasis omitted) 
(quoting First Iowa, 328 U.S. at 167–68). Relying on First 
Iowa, the court of appeal in County of Butte found that “the 
state review of the environmental information within the juris-
diction of FERC and contained in the CEQA document [could 
not] be used to delay the issuance of the license.” Id. 
 The one exception to the general rule of federal jurisdic-
tion is found under section 401 of the Clean Water Act (CWA), 
33 U.S.C. § 1341, and gives the state authority to impose strict-
er water quality conditions on the license than what is federally 
required. Cnty. of Butte, 241 Cal. Rptr. 3d at 725–26. Before 
FERC can issue a new license to DWR, the State Water Re-
sources Control Board (Board) must issue a water quality cer-
tificate, which states that the project will comply with the 
CWA. Id. at 726. Before the Board can issue a water quality 
certificate, an environmental impact report (EIR) under CEQA 
terms must be prepared and certified. Id. The EIR includes the 
proposed project/settlement agreement, which incorporates 
federal and state matters. Id. 
 An alternative licensing procedure (ALP) can be found in 
federal law. Id. (citing 18 C.F.R. § 4.34(i)). The purpose of the 
ALP is to expedite the licensing process. Id. The ALP replaces 
the environmental report required by FERC with a preliminary 
draft environmental assessment (PDEA). Id. 
 After DWR submitted its draft license application and 
draft PDEA, the interested parties established the settlement 
agreement, which DWR adopted as the proposed project and 
submitted to FERC. Id. at 727. The settlement agreement in-
corporated matters subject to FERC’s jurisdiction, including a 
CEQA document as well as measures and other agreements 
that the parties “believe[d] to be outside of FERC’s jurisdiction 
or that [were] commitments made by parties other than DWR.” 
Id. at 728. Specifically, these included a commitment by DWR 
to develop and follow through with several environmental 
plans and programs. Id. 
 The court of appeal ultimately came to two conclusions. 
First, it held that the information in the settlement agreement 
that the plaintiffs challenged constituted environmental studies 
that fell under the jurisdiction of FERC. Id. Since the petition-
ers failed to exhaust their administrative remedies and seek 
review as required by 18 C.F.R. § 4.34(i)(6)(vii) (2003), they 
were barred from bringing the action in state court. Cnty. of 
Butte, 241 Cal. Rptr. 3d at 728. 
 The court came to this resolution by highlighting a slight 
but important distinction. Id. It noted that a project subject to 
CEQA review involves the environmental consequences of a 
physical change in the environment. Id. 731. In this case, no 
physical changes were planned for the dam itself besides the 

reopening of a water valve. Id. at 721, 723, 729, 731. Instead, 
the planned changes were environmental improvements in or-
der to mitigate the loss of habitat caused by the construction of 
the dam in 1967. Id. at 732. Since these improvements did not 
require any considerable physical changes to the dam, they 
were not subject to state review under CEQA. Id. 
 Second, the court held that the plaintiffs could not chal-
lenge the certificate because it did not exist when the action 
was filed, and challenges to changes in the certificate could 
only be made after its implementation. Id. 
 The court of appeal found that state laws are typically not 
part of relicensing, and therefore parties may not resort to state 
courts as a mechanism to delay federal relicensing. Id. at 729. 
Justice Coleman Blease, author of the opinion, in dismissing 
the appeal, drew a clear line indicating what does and does not 
fall under the scope of CEQA, and consequently, the state 
courts. Id. at 732. 
 
DECADES OVERDUE, CALIFORNIA DEPARTMENT OF WATER 

RESOURCES SIGNS THREE AGREEMENTS UPDATING HOW 

OBLIGATIONS WILL BE SHARED BETWEEN THE STATE AND 

FEDERAL GOVERNMENTS 

 California’s State Water Project and the federal Central 
Valley Project, which have substantial operations in the Sacra-
mento-San Joaquin Delta, have jointly operated in the Delta for 
decades. In 1986, the state and federal governments signed a 
coordinated operating agreement detailing how the two projects 
would operate concurrently to meet environmental regulations 
and provide sustainable water supplies. Although the agree-
ment was supposed to be adjusted every five years, no adjust-
ments were made in the 32 years since it was signed, until just 
recently. See News Release, Cal. Dep’t of Water Res. (DWR), 
“State and Federal Government Collaborate to Manage Cali-
fornia’s Water Supply Under New Challenges” (Dec. 14, 
2018); see also Karla Nemeth, DWR Dir., “What New Water 
Deals Mean and What Work Is Left to Be Done,” DWR Up-
dates Blog (Dec. 27, 2018). 
 DWR, in making these agreements, “also joined the Cali-
fornia Department of Fish and Wildlife in outlining a compre-
hensive plan for improving river flows and restoring habitat in 
key watersheds.” Nemeth, supra. Resources are limited, and 
especially in a populous state like California, it is obligatory 
that measures are taken that manage these limited resources 
effectively. Id. In order for a state to successfully control water 
supply reliability and champion greater environmental en-
hancements for rivers, clarification of how environmental obli-
gations are to be shared between the state and federal 
government is essential. Id. 
 The state recognized a need for an updated agreement dur-
ing California’s record-breaking drought in 2014–2015. At that 
time, it became evident that the federal reservoirs had inade-
quate amounts of water. When the state stepped in and released 
water from state reservoirs, the responsibilities were shared and 
the needs were met. Id. 
 DWR, in order to stay up to date with changing water con-
ditions, signed three agreements. The first agreement, the “op-
erating agreement,” recognizing changed conditions since 
1986, requires periodic reviews to reflect current conditions, 
and includes hydrology and environmental regulations. Id. The 



Vol. LII, No. 1, 2019 WATER LAW NEWSLETTER page 11 
 

second agreement formalizes the cost-sharing method for vari-
ous projects, including habitat restoration and monitoring of 
stressed fish populations. Id. In order to advance the goals of 
improving water supply reliability and furthering the environ-
mental enhancements in the state, a steady stream of both state 
and federal funding is critical. Id. The third and final agreement 
regards a proposed Delta conveyance project known as Cali-
fornia WaterFix, which is an upgrade to the existing infrastruc-
ture that delivers water through the Delta. Id. WaterFix, if 
implemented, should improve environmental conditions and 
ensure reliable water supplies, which is a vital concern for Cali-
fornians. Id. Specifically, this agreement provides a method for 
the federal government to participate, but also outlines how the 
program will function if the federal government does not par-
ticipate. Id. 
 

 

COLORADO 
(William A. Paddock, Reporter) 

 
 
GENERALLY SPEAKING, IT IS NOT A GOOD IDEA TO 

REPEATEDLY VIOLATE CEASE AND DESIST ORDERS OF THE 

STATE ENGINEER AND CONTEMPT ORDERS OF THE WATER 

COURT UNLESS, OF COURSE, YOU WANT TO GO TO JAIL 

 Robert Gregg Sease bought a small ranch on Sheep Creek, 
a tributary of Saguache Creek in the northwest portion of Colo-
rado’s San Luis Valley. Sease had no water rights on Sheep 
Creek, and since Sheep Creek is a small stream that is other-
wise fully appropriated, there was no unappropriated water for 
Sease to divert for use on his ranch. Sease, undeterred by the 
fact that he had no right to divert water, proceeded to construct 
a large number of diversions to take water from Sheep Creek. 
As a consequence, “between 2003 and 2007, the State Engineer 
for the State of Colorado and the Division Engineer for Water 
Division 3 (collectively ‘the State’) issued Sease five cease-
and-desist orders. Sease did not comply with any of them.” 
People ex rel. State Eng’r v. Sease, 2018 CO 91, ¶ 5, 429 P.3d 
1205. 
 In October 2007, when the State brought an enforcement 
action against Sease in water court, “the complaint alleged that 
two diversions, fourteen ponds or reservoirs, six ditches, eleven 
pipelines, and thirty dams had been installed on the Sease 
Ranch to redirect water from Sheep Creek.” Id. ¶ 6. The parties 
resolved the complaint by stipulation and order. Id. Sease ad-
mitted his ownership of the Sease Ranch and agreed to “re-
move or remediate most of the unlawful structures on the Sease 
Ranch,” and the court’s order “enjoined him from allowing the 
remaining structures to divert or collect any water from Sheep 
Creek.” Id. In addition, the stipulation provided that the facts in 
the stipulation were binding on the parties in any further pro-
ceedings. Id. 
 But Sease was still not dissuaded from his goal of having a 
well-watered ranch. Over the ensuing eight years, the State 
brought seven contempt proceedings against Sease for his fail-
ure to comply with the original stipulation and order and sub-
sequent orders of the water court. Id. ¶¶ 7–14. The seventh 
contempt proceeding was filed in 2015, at which time the State 
alleged that Sease had violated the water court’s prior orders 
by: 

(1) building a new impoundment area, new ditches, 
and two new ponds; (2) installing a new water tank 
and a metal gate at one end of a ditch; (3) altering two 
existing ponds; (4) creating a ditch to bypass a pipe-
line he was estopped from using; and (5) altering parts 
of Sheep Creek by dredging it, widening a channel, 
changing the course of its water flow by filling one 
bank, and placing large rocks within its high-water 
line. 

Id. ¶ 14. 
 The water court issued a show cause order and held a two-
day hearing, at the conclusion of which the water court found 
Sease in contempt of court and imposed both punitive and re-
medial sanctions. Id. ¶¶ 15–16. 

As punitive sanctions, it ordered Sease to serve a nine-
ty-day jail sentence and to pay a $10,000 punitive fi-
ne. As remedial sanctions, it ordered Sease to: (1) hire 
contractors to prepare a plan to remediate all water 
structures in accordance with the June 2008 Order and 
the 2013 Order; (2) obtain the State’s approval of that 
plan; (3) pay for all the work required to effectuate the 
plan; (4) pay $100 per day until certain upland viola-
tion sites are brought into compliance with the plan; 
(5) pay $100 per day until certain stream and wetland 
restoration is completed; and (6) pay $5,000 each day 
his contractors have scheduled work on the Sease 
Ranch and the State supervisors are available to su-
pervise such work, but the work is not completed. The 
water court also awarded the State the attorney fees 
and costs incurred in connection with the remedial as-
pect of the seventh contempt motion. 

Id. ¶ 16. 
 On appeal, Sease made two arguments: first, that the State 
had failed to prove he owned the Sease Ranch; and second, 
“that the water court improperly shifted the burden of proof to 
him when it noted that there was a lack of evidence in the rec-
ord that ‘someone else came on the premises and did [the con-
temptuous] work without [his] authorization or against his 
will.’” Id. ¶ 2 (alterations in original). The Colorado Supreme 
Court made short work of the first argument by pointing out 
that Sease had stipulated that he owned the Sease Ranch in 
2005 and had agreed that the facts in that stipulation would 
bind the parties in any further proceeding. Id. ¶¶ 27–28. It also 
pointed out that even if Sease had not agreed to be bound by 
the prior stipulation, it was binding nonetheless as a judicial 
admission. Id. ¶ 28. 
 The court then addressed Sease’s apparent claim that the 
water court had shifted the burden of proof to him because the 
State failed to prove that it was Sease who actually violated the 
prior orders of the water court or failed to perform the remedial 
action required by prior orders of the water court. On this point, 
the water court inferred that the work in violation of the water 
court’s prior orders was done by Sease as the owner of the 
ranch, and the court observed that if the work was done by 
someone not acting on behalf of Sease the court would have 
expected to see that evidence presented. Id. ¶¶ 32–34. The wa-
ter court went on to find: 

Given that Mr. Sease owns the Sease Ranch and has 
previously . . . been involved in the construction of 
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numerous water features and structures on the proper-
ty, it is reasonable to infer that he was aware of such 
obvious and visible work being done on his property. 
Furthermore, it is highly unlikely that an unknown 
person would bring in heavy equipment to dig a ditch 
and place and remove pipelines and create and remove 
an impoundment on Mr. Sease’s land without being 
paid to do it. In addition, it is highly unlikely that an 
unknown person would pay for [other work] on Mr. 
Sease’s property without being . . . paid for the instal-
lation work. Thus, it is highly unlikely that someone 
would cause all of this work to be done on Mr. Sease’s 
property without his permission and agreement to pay 
for the work. . . . Accordingly, the court finds that the 
evidence in this case leads to the conclusion that Mr. 
Sease himself, or through his agents and/or employees 
. . . [committed the contemptuous actions]. 

Id. ¶ 35 (first alteration in original). 
 The court found that the water court had placed the burden 
of proof on the State and had properly relied on the circumstan-
tial evidence to find that Sease had violated the court’s prior 
orders and was in contempt of court. Id. ¶¶ 33, 35. Thus, it re-
manded the case to the water court, and now Sease must do his 
time. 
 
A CLAIM FOR JUDICIAL TAKING OF MUTUAL DITCH 

COMPANY SHARES IS NOT A “WATER MATTER” WITHIN THE 

SUBJECT MATTER JURISDICTION OF THE WATER JUDGE 

 This saga began when the former U.S. Farmers Home 
Administration (FmHA) acquired title to a 140-acre ranch in 
Mesa County, Colorado, along with certain decreed water 
rights and nine shares of stock in the Big Creek Reservoir 
Company, a Colorado mutual ditch company. Allen v. State, 
2019 CO 6, ¶ 2, 433 P.3d 581. Subsequently, the FmHA grant-
ed Mesa County Land Conservancy, Inc., a conservation ease-
ment providing, among other things, that “[a]ll water rights 
held at the date of this conveyance shall remain with the land.” 
Id. (alteration in original). The FmHA sold the land and water 
rights to Sam Allen, and some 13 years later Allen sold the 
land and decreed surface water rights but retained the nine 
shares of stock in the Big Creek Reservoir Company. Id. ¶¶ 2–
3. That action prompted Mesa County Land Conservancy, Inc., 
to sue Allen for violating the terms of the conservation ease-
ment by attempting to sever the ditch company shares from the 
land. Id. ¶ 3. In that lawsuit, the district court issued an injunc-
tion that required Allen to transfer the shares with the land. Id. 
Allen appealed and the Colorado Court of Appeals affirmed the 
decision of the district court. Id. (citing Mesa Cnty. Land Con-
servancy, Inc. v. Allen, 2012 COA 95, ¶ 43, 318 P.3d 467, cert. 
denied, No. 12SC533, 2013 WL 4008745 (Colo. Aug. 5, 2013) 
(mem.)). 
 Allen, aggrieved by the loss of his ditch company shares, 
sued the State of Colorado in the water court for Water Divi-
sion 5, claiming that the court of appeals’ decision had effected 
a judicial taking (inverse condemnation) of his property. Id. 
¶ 4. The State moved to dismiss the complaint on the grounds 
the water court lacked subject matter jurisdiction over the com-
plaint. Id. ¶ 5. The water court agreed that the complaint was 
not a “water matter” over which it had subject matter jurisdic-
tion, explaining that 

“water matters” are matters relating to the use of water 
rights (as distinct from actions concerning the owner-
ship of such rights) and that such matters include ap-
plications for initial decrees, actions seeking 
declarations regarding the scope of use allowed by ex-
isting water rights, and declaratory judgment actions 
to determine what properties are subject to the re-
quirements of water decrees. 

Id. 
 The water court concluded that since Allen’s claim ad-
dressed ownership and conveyance of water rights, not their 
use, the complaint did not allege a water matter within the 
scope of the water court’s subject matter jurisdiction, and there-
fore dismissed the complaint. Id. Allen appealed to the supreme 
court. Id. ¶ 6. 
 In Colorado, it is well-established law that “the 
‘[r]esolution of what constitutes a water matter turns on the 
distinction between the legal right to use of water (acquired by 
appropriation), and the ownership of a water right.’” Id. ¶ 9 
(alteration in original) (quoting Humphrey v. Sw. Dev. Co., 734 
P.2d 637, 640 (Colo. 1987)). On the other hand, “[a]ctions to 
determine legal ownership of a water right fall within the gen-
eral jurisdiction of district courts.” Id. ¶ 11 (alteration in origi-
nal) (quoting In re Tonko, 154 P.3d 397, 404 (Colo. 2007)). 
Determination of legal ownership of a water right “also in-
clude[s] matters involving ‘[t]he construction of instruments of 
grant or conveyance and the identification of the legal rights 
transferred and retained pursuant to such instruments,’ and this 
is so even if that construction ‘will have an incidental impact 
on the use of water on the land.’” Id. (second alteration in orig-
inal) (quoting Bijou Irr. Dist. v. Empire Club, 804 P.2d 175, 
180 (Colo. 1991)). 
 On appeal, Allen argued that since the question of owner-
ship of the shares had previously been determined by the court 
of appeals, the only issue remaining was his uncompensated 
loss of the use of the water rights represented by the shares. Id. 
¶ 12. The Colorado Supreme Court disagreed, reasoning that 
the right at issue was not the use of water, but rather the nature 
of Allen’s property interest in the shares. Id. ¶ 13. The court 
viewed the claim as the same as an action to quiet title, or the 
interpretation of a conveyance instrument to determine what 
property interests had been conveyed, both of which are issues 
of ownership, not use. Id. Further, the court pointed out that 
there is no question of water use to be determined by the water 
court. Id. 
 Allen argued, however, that the court’s decision in Kobob-
el v. Colorado Department of Natural Resources, 249 P.3d 
1127 (Colo. 2011), established the jurisdiction of the water 
court. Id. ¶ 15; see Vol. XLIV, No. 2 (2011) of this Newsletter. 
Kobobel involved the state engineer’s enforcement of cease and 
desist orders against well owners from operating their wells 
without a plan for augmentation to remedy injurious out-of-
priority depletions. Allen, 2019 CO 6, ¶ 15. In that case, the 
well owners asserted a counterclaim for inverse condemnation. 
Id. The water court dismissed that claim for lack of jurisdiction 
and the well owners appealed. Id. The supreme court concluded 
that the water court did have jurisdiction over the counterclaim 
because it raised the question of whether the well owners had 
the right to use water from their wells (the state engineer’s 
cease and desist orders notwithstanding). Id. The Allen court 
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held that the decision in Kobobel was not applicable to Allen’s 
claims because the well owners’ claim arose out of an order 
prohibiting their use of water, not a dispute over title to a water 
right. Id. ¶ 16. Accordingly, the court upheld the dismissal of 
Allen’s complaint. Id. ¶ 18. While this decision does not estab-
lish new law, it does clarify the basis for the Kobobel decision. 
 
PRIVATE PARTY’S EFFORT TO QUIET TITLE IN THE STATE OF 

COLORADO TO THE BEDS OF NAVIGABLE RIVERS IN TRUST 

FOR THE PUBLIC FOUNDERS ON LACK OF PRUDENTIAL 

STANDING 

 Roger Hill is an avid fisherman who likes to fish the Ar-
kansas River. One of his favorite places to fish, apparently, is 
in the waters adjoining the riverfront properties owned by Mark 
Warsewa and Linda Joseph. See Hill v. Warsewa, No. 1:18-cv-
01710, slip op. at 2 (D. Colo. Jan. 8, 2019) (order of dismissal). 
Both Warsewa and Joseph apparently disliked Hill and his 
companions wading the river to fish on their riverbed proper-
ties about as much as Hill seemed to enjoy it. Id. Both Warse-
wa and Joseph actively sought to discourage this practice. Id. at 
2–3. In fact, Warsewa once improvidently discharged a gun in 
the vicinity of someone in Hill’s fishing party, prompting sepa-
rate legal problems for Warsewa. Id. at 3. 
 In an effort to secure a right to fish the Arkansas River by 
wading on the riverbed lands claimed by Warsewa and Joseph, 
Hill filed a complaint in the Fremont County District Court, 
which action was then removed to the U.S. District Court for 
the District of Colorado. In Hill’s first amended complaint 
against Warsewa, Joseph, and the State of Colorado, he “asserts 
that the doctrines of equal footing and navigability of title make 
the bed of the Arkansas River public land owned by the State 
of Colorado on which he may legally stand, walk, wade and 
fish.” Id. Hill sought both declaratory and injunctive relief, 
including an injunction barring Warsewa and Joseph from 
seeking to exclude him from the riverbed “adjacent” to their 
properties. Id. Hill’s complaint also sought to quiet title to the 
riverbed in the State of Colorado, to be held in trust for the 
public, and a parallel determination that Warsewa and Joseph 
do not own any portion of the riverbed. Id. at 3–4. The defend-
ants moved to dismiss the complaint “for lack of prudential 
standing, lack of constitutional standing, and failure to state a 
claim for relief.” Id. at 4. Hill moved to remand the case to 
state court. Id. at 1. 
 The federal district court began its analysis of the motions 
to dismiss with a review of the origin of a state’s title to the bed 
of navigable rivers and authority with respect to such land. The 
court stated: 

[U]pon its date of statehood, a State gains title within 
its borders to the beds of waters then navigable. It may 
allocate and govern those lands according to state law 
subject only to the United States’ power to control 
such waters for purposes of navigation in interstate 
and foreign commerce. . . . To be navigable for pur-
poses of title under the equal-footing doctrine, rivers 
must be navigable in fact, meaning they are used, or 
are susceptible of being used, . . . as highways for 
commerce, over which trade and travel are or may be 
conducted in the customary modes of trade and travel 
on water. 

Id. at 4 (alteration in original) (quoting the syllabus in PPL 
Mont., LLC v. Montana, 565 U.S. 576 (2012)). 
 The State of Colorado has not asserted ownership of the 
bed of navigable rivers, and instead has recognized private 
ownership of riverbeds. Id. at 5 & n.5; see People v. Emmert, 
597 P.2d 1025, 1027 (Colo. 1979). Thus, the court summarized 
Hill’s argument as one that would require the State of Colorado 
to “take title to the entirety of the state’s river beds and hold 
them in public trust for the benefit of the state’s citizenry,” 
despite the fact that the State does not want to do so. Hill, No. 
1:18-cv-01710, slip op. at 5. The court then explained that 
whether to apply the public trust doctrine is a matter of state 
law; states have the “power to determine the scope of the pub-
lic trust over waters within their borders”; and “Colorado has 
rejected any generalized public trust doctrine.” Id. More im-
portantly, the court viewed the issue before it as whether a pri-
vate citizen who does not own any riverbed property has 
standing to try to force the State of Colorado to reverse its posi-
tion on the ownership of the bed of navigable rivers and to as-
sert title to the same. Id. at 6. 
 The court pointed out that the Eleventh Amendment to the 
U.S. Constitution bars litigation in federal court by private par-
ties against nonconsenting states, which effectively bars Hill’s 
lawsuit. Id. Thus, in the court’s view, the lawsuit amounted to 
an effort by Hill to assert the property rights of the State of 
Colorado. The court held, however, that Hill had no legally 
protectable interest in the State of Colorado’s alleged property 
rights, and therefore had no right to seek to quiet title to any 
property in the State of Colorado. Id. at 6–7. The court there-
fore concluded that Hill “lacks prudential standing to pursue 
this case in any forum.” Id. at 7. 
 The court then explained the doctrine of prudential stand-
ing and why it barred Hill’s lawsuit. It stated that prudential 
standing is a set of court-established principles that governs 
who may invoke the court’s powers and is a threshold issue to 
be determined prior to reaching questions of constitutional 
standing or jurisdiction. Id. The court summarized the three 
requirements for prudential standing as: 

1) a plaintiff must assert his own rights, not the rights 
of third parties; and 2) the plaintiff’s claim must not 
be a “generalized grievance”; and 3) a plaintiff’s 
grievance must “arguably fall within the zone of inter-
ests protected or regulated by the statutory provision 
or constitutional guarantee invoked in the suit.” 

Id. at 8 (quoting Bd. of Cnty. Comm’rs of Sweetwater Cnty. v. 
Geringer, 297 F.3d 1108, 1112 (10th Cir. 2002)). 
 Applying these standards, the court first found that because 
Hill neither owns the land in question nor claims he should 
own it, he is not asserting his own rights. Id. Second, the court 
found that Hill’s claim is nothing more than a generalized 
grievance over lack of public access to private land for recrea-
tional use. Id. at 8–9. Thus, the court, relying on Wilderness 
Society v. Kane County, Utah, 632 F.3d 1162 (10th Cir. 2011), 
held that Hill lacked prudential standing because he was essen-
tially seeking to assert rights of the State of Colorado against 
Warsewa and Joseph, but had no independent statutory or con-
stitutionally protected interest to assert. Hill, No. 1:18-cv-
01710, slip op. at 9. Having concluded that Hill lacked pruden-
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tial standing, the court held that his complaint failed to state a 
claim for relief and dismissed the case. Id. at 10. 
 The court then addressed Hill’s motion to remand based on 
the State of Colorado’s Eleventh Amendment immunity, a 
claim Hill asserted was the basis for the State’s motion to dis-
miss. Id. The court had previously observed that the State’s 
motion to dismiss was not based on the Eleventh Amendment. 
Id. at 6 n.6. The court denied the motion to remand because 
prudential standing must be addressed before the court can 
reach jurisdictional issues like sovereign immunity, and lack of 
prudential standing could not be cured by amendment of the 
complaint. Id. at 10–11. Hill has now appealed this decision to 
the U.S. Court of Appeals for the Tenth Circuit. See Hill v. 
Warsewa, No. 19-1025 (10th Cir. filed Jan. 23, 2019). That 
appeal is likely to garner a lot of attention by conservation in-
terests who would like to overturn or substantially limit the 
Wilderness Society decision. 
 
 

GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

 
 
UPDATE ON GUNDERSON V. INDIANA 

 In February 2019 the U.S. Supreme Court declined to hear 
an appeal from the Indiana Supreme Court in Gunderson v. 
Indiana, 90 N.E.3d 1171 (Ind. 2018), cert. denied, No. 18-462, 
2019 WL 660189 (Feb. 19, 2019) (mem.). 
 In February 2018, the Indiana Supreme Court held that the 
public has the right to walk along the shoreline of Lake Michi-
gan between the lake’s edge and the ordinary high water mark. 
The 4-0 decision, previously reported in Vol. LI, No. 2 (2018) 
of this Newsletter, held that Indiana acquired property under 
Lake Michigan at statehood in 1816 that extended up to the 
ordinary high water mark. The plaintiffs sought Supreme Court 
review of what they allege is the taking of private property. The 
State of Indiana and several other amici organizations for and 
against certiorari filed briefs with the Supreme Court. Indiana 
argued that the Court should not hear the appeal to avoid inter-
ference with legitimate state law determinations, and that the 
plaintiffs lacked standing to continue their appeal because the 
plaintiff landowners sold their property adjacent to Lake Mich-
igan to a developer 2015. 
 
MICHIGAN’S NEW LEAD AND COPPER RULE CHALLENGED 

BY MUNICIPAL WATER SUPPLIERS 

 In 2018, Michigan adopted a new lead and copper rule in 
response to the Flint drinking water crisis. See Mich. Dep’t 
of Envtl. Quality, “Community Water Supply—Rule Promul-
gation,” https://www.michigan.gov/deq/0,4561,7-135-3313_
3675_3691-9647--,00.html. Hailed as the toughest standard in 
the nation, the rule lowered the “action level” for lead in drink-
ing water from the federal limit of 15 parts per billion to 12 
parts per billion by 2025. See Mich. Admin. Code r. 
325.10604f. The rule also requires communities to replace an 
estimated 500,000 lead service lines in the state by 2040. Id. 
 In response, water utilities, including the Great Lakes Wa-
ter Authority, which provides drinking water to Detroit and 
over 100 southeast Michigan communities, have filed suit in 

the Michigan Court of Claims to block the new rule. See Com-
plaint, Oakland Cnty. Water Res. Comm’r v. Mich. Dep’t of 
Envtl. Quality, No. 2018-000259-MZ (Mich. Ct. Cl. Dec. 11, 
2018). The utilities assert that the rule is unconstitutional be-
cause it requires public dollars to be spent on replacing lead 
service lines on private property, and that the Michigan De-
partment of Environmental Quality did not properly consider 
the costs of lead service line replacement, among other issues. 
Environmental and public health advocacy organizations have 
praised Michigan’s 2018 rule and have decried the utilities’ 
lawsuit. See Press Release, Natural Res. Def. Council, “Law-
suit Attacks Michigan’s Lead Drinking Water Protections” 
(Dec. 12, 2018). 
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UPDATE ON IDWR’S DESIGNATED GROUND WATER 

MANAGEMENT AREA FOR THE EASTERN SNAKE PLAIN 

AQUIFER 

 As reported in Vol. L, No. 1 (2017) of this Newsletter, the 
Idaho Department of Water Resources (IDWR) issued an order 
dated November 2, 2016, creating a ground water management 
area (GWMA) for the Eastern Snake Plain Aquifer (ESPA) 
region. See Order Designating the ESPA Ground Water Man-
agement Area, In re Designating the ESPA GWMA, No. AA-
GWMA-2016-001 (IDWR Nov. 2, 2016) (ESPA GWMA Or-
der). The creation of the GWMA reflected IDWR’s conclusion 
that more needs to be done to restore the aquifer. See News 
Release, IDWR, “IDWR Director Creates Ground Water Man-
agement Area in the Eastern Snake Plain Aquifer Region” 
(Nov. 4, 2016) (2016 News Release). The decline in ground 
water levels in the ESPA and the state’s managed recharge 
program implemented to stop and hopefully reverse the decline 
in aquifer water levels are described in prior reports. See Vol. 
L, No. 1 (2017) and Vol. XLIX, No. 1 (2016) of this Newslet-
ter. 
 Also discussed in the 2017 report was a settlement agree-
ment dated June 30, 2015 (2015 Settlement Agreement) be-
tween the Surface Water Coalition (SWC) (a group of 
irrigation districts and canal companies in the Snake River Ba-
sin) and Idaho Ground Water Appropriators, Inc. (IGWA) (a 
group of ground water districts and their member users) settling 
long-standing litigation between the two groups stemming from 
a delivery call made by the SWC senior water rights holders. A 
copy of the 2015 Settlement Agreement is available at 
https://idwr.idaho.gov/files/legal/swc-igwa-agreement/SWC-
IGWA-Agreement-20150630-SWC-IGWA-Settlement-
Agreement.pdf. 
 Pursuant to this historic private agreement, members of the 
IGWA agreed to a series of voluntary practices intended to 
stabilize and reverse declining ESPA water level trends in ex-
change for safe harbor from curtailment under the SWC deliv-
ery call. Only ground water users (including some cities) 
actively participating in the member ground water districts 
were granted safe harbor from curtailment by the agreement. 
Voluntary ongoing practices described in the 2015 Settlement 
Agreement include, among other things, a 240,000 acre-feet 
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(af) per year reduction of consumptive ground water use; direct 
delivery of 50,000 af per year of storage water to the SWC; a 
reduction in the duration of the irrigation season; mandatory 
measurement device installation; and support of and coopera-
tion with the State’s aquifer recharge goal of 250,000 af per 
year. The 2015 Settlement Agreement established a goal of 
returning ground water levels to the average of the ground wa-
ter levels between 1991 and 2001 by April 2026. In addition, 
intermediate ground water level benchmarks were established, 
with “adaptive water management measures” to be implement-
ed if the ground water stabilization benchmarks or goals are not 
achieved. 
 Only a few cities participated in the 2015 Settlement 
Agreement. Most municipal ground water rights in the ESPA 
are junior to senior SWC natural flow and storage water rights. 
See IDWR Report to the Idaho Legislature’s Natural Resources 
Interim Committee, “Review of the Cities-IGWA-SWC Set-
tlement Agreement and an Update on ESPA Water Administra-
tion and Aquifer Conditions” (Oct. 12, 2018) (IDWR Report), 
https://legislature.idaho.gov/wp-content/uploads/sessioninfo/
2018/interim/181012_natr_06_NRIC_Final_Settlement_
Weaver.pdf; see also Audio/Video Presentation for IDWR Re-
port to the Idaho Legislature’s Natural Resources Interim 
Committee (Oct. 12, 2018), https://legislature.idaho.gov/
sessioninfo/2018/interim/natr/. Municipal water rights for use 
within cities are subject to curtailment following delivery calls 
by senior water rights holders, while domestic water rights (be-
ing statutory water rights) outside city limits are not. 
 Prior to the designation of the ESPA GWMA, cities were 
largely in compliance with IDWR’s conjunctive management 
orders and associated statutes and court decisions. The few 
cities party to the 2015 Settlement Agreement worked under 
the terms of that agreement to address their mitigation require-
ments. A coalition of 14 cities (Bliss, Burley, Carey, Declo, 
Dietrich, Gooding, Hazelton, Heyburn, Jerome, Paul, Richfield, 
Rupert, Shoshone, and Wendell) was mitigating delivery calls 
through aquifer recharge. The coalition, plus the larger cities of 
Idaho Falls and Pocatello (collectively, Cities), were also enter-
ing into annual mitigation agreements with the SWC for stor-
age water. But at least certain aspects of the 2015 Settlement 
Agreement framework were not optimum for the Cities, and 
members of the IGWA and SWC acknowledged as much. See 
IDWR Report. Recognition that the uncertainty of an adequate 
water supply inhibits cities’ abilities to grow, curtailment of 
municipal water rights threatens the vibrancy of local econo-
mies, and the mitigation framework in the 2015 Settlement 
Agreement was unworkable for municipalities, as well as the 
fact that not all cities and other ground water users were party 
to that agreement, was part of the impetus for creating the 
GWMA. Id. Almost immediately after the ESPA GWMA Or-
der was issued, however, the coalition filed a petition for re-
consideration. The City of Pocatello and others also filed 
petitions for reconsideration the same day. The IGWA and 
SWC later filed separate petitions to intervene. A copy of these 
petitions and others filed in connection with the ESPA GWMA 
Order are available at https://idwr.idaho.gov/legal-actions/
administrative-actions/ESPA-GWMA-order.html. 
 To fully understand the objections to the GWMA, it is 
necessary to step back and examine the main reasons behind 
the GWMA, addressed in the 2017 report. Basically, in estab-

lishing the GWMA, the IDWR Director concluded that the 
ground water basin encompassing the ESPA may be approach-
ing the condition of lacking sufficient ground water to provide 
a reasonably safe supply for irrigation and other uses occurring 
within the basin at current or projected rates of withdrawal. See 
Idaho Code Ann. § 42-233b. The Director also determined that 
the designation of a GWMA would allow IDWR to more effec-
tively address the larger problem of declines in ESPA storage 
and spring discharges by requiring all ground water right hold-
ers to report “withdrawals of ground water and other necessary 
information.” Id. 
 Idaho Code Ann. § 42-233b authorizes the Director to re-
quire junior ground water right holders not complying with an 
approved ground water management plan to cease or reduce 
diversions if the Director determines the ground water supply is 
insufficient to satisfy water rights within the GWMA. Director 
Spackman concluded that “[b]y designating a [GWMA] in the 
[ESPA] region, we bring all of the water users in the area into 
the fold—cities, water districts and others—who may be affect-
ing aquifer levels through their consumptive use.” 2016 News 
Release. The Director reported that as IDWR had continued to 
collect and analyze water data through the years, it did not see 
recovery happening in the ESPA. Id. The area was still losing 
200,000 af of water per year. Id. According to Director Spack-
man, “[a]t some point, we can’t deny the reality that we need to 
do more to stop the drop.” Id. Creating a GWMA was seen as a 
step embracing the terms of the 2015 Settlement Agreement 
and not creating any new obligations for water users subject to 
that agreement. Id. But a GWMA would enhance ongoing ef-
forts to bring other water users that had not joined a ground 
water district, including cities and other water users outside city 
boundaries, under IDWR management. Id. According to Direc-
tor Spackman, “[a]ll water users will be provided the oppor-
tunity to participate in the creation of a ground water 
management plan with the goal of restoring the aquifer.” Id. 
 The petitions for reconsideration, pending before IDWR, 
delayed work to implement the GWMA. In the meantime, the 
Cities commenced negotiations with the IGWA and SWC to 
resolve the delivery call and GWMA disputes. Those negotia-
tions have resulted in another settlement agreement among the 
Cities, IGWA, and SWC (2018 Settlement Agreement). See 
IDWR Report; News Release, IDWR, “Idaho Water Resources 
Board Lauds ESPA Cities Settlement Agreement that Contrib-
utes 7,650 Acre-feet Annually to Help Restore the ESPA” (Jan. 
31, 2019) (2019 News Release). Under the 2018 Settlement 
Agreement, which has now been signed by all of the Cities, the 
Cities will provide 7,650 af per year through aquifer enhance-
ment activities, which will receive a 1:1 credit toward curtail-
ment obligations. These activities include delivery of water to 
IDWR for recharge, direct recharge by the Cities, and ground 
water to surface water conversions, temporary or permanent 
dry-ups, or other activities agreed to by the parties. See IDWR 
Report. The Cities’ obligation will increase to 9,640 af per year 
if the IGWA’s obligation under the 2015 Settlement Agreement 
increases from 240,000 af per year to 340,000 af per year. Id. 
Determination of the Cities’ contributed volumes will be based 
on a five-year rolling average, in lieu of meeting permanent 
reductions in pumping and benchmark water levels in “sentinel 
wells” (the method under the 2015 Settlement Agreement, 
found to be unworkable for the Cities). Id. The Cities also 
agreed to provide a minimum of 1,000 af per year in water use 
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reductions. The 2018 Settlement Agreement will provide a safe 
harbor for the Cities from SWC and/or IGWA delivery calls, so 
long as the Cities comply with the terms of the settlement. 
Since the 2018 Settlement Agreement covers all ESPA munici-
pal pumping, not just pumping by the party Cities, any ESPA 
city may join the agreement. 
 With the execution of the 2018 Settlement Agreement, a 
resolution was presented to the Idaho Water Resources Board 
(IWRB) at its January 24, 2019, meeting. The resolution called 
for the IWRB to agree to accept water from the Cities to re-
charge the ESPA under the state recharge program. The resolu-
tion and other meeting materials are available on IWRB’s 
website at https://idwr.idaho.gov/IWRB/meetings/board-
meetings.html. Further, the Cities agree to support continued 
funding of state-sponsored managed recharge. See IDWR Re-
port. Another term of the Cities’ settlement is that the parties 
will provide the agreement to Idaho’s Senate Resources and 
Environment Committee in the 2019 legislative session seeking 
passage of a Senate concurrent resolution to approve the 
agreement (similar to Senate Concurrent Resolution 138 (2016) 
that evidenced state support of the 2015 Settlement Agree-
ment). Id. As of this writing, the Senate concurrent resolution is 
not available online. 
 Also, with the Cities’ objections to the ESPA GWMA Or-
der settled, the Cities are to withdraw their objections to the 
ESPA GWMA Order. See Notice of Cities Participating in Set-
tlement Agreement, In re Designating the ESPA GWMA, No. 
AA-GWMA-2016-001 (IDWR Jan. 25, 2019). There was a 
status conference in that proceeding held on January 30, 2019, 
to address the settlement, a few remaining petitions for recon-
sideration, and related matters. With the 2018 Settlement 
Agreement in place and the objections to the GWMA largely 
resolved, implementation of the ESPA GWMA Order may 
move forward. This will involve appointment of an advisory 
committee and development of a ground water management 
plan, under the GWMA framework. The ground water man-
agement plan is expected to be fashioned around the 2015 Set-
tlement Agreement and the 2018 Settlement Agreement. 
 While recharge efforts to stop the decline in water levels in 
the aquifer have shown positive results in recent years, the re-
sults have varied between wet years and dry years. See IDWR 
Report; see also ESPA Managed Recharge Program Status 
Report (included in the meeting materials for the IWRB’s Jan-
uary 24, 2019, meeting). It is still uncertain as to whether this 
winter will finish as a wet or dry year. And ongoing recharge 
infrastructure construction activities may result in a recharge 
level less than the annual goal this year. See 2019 New Re-
lease. There is much work to be done to reach the goal of re-
storing the ESPA to historical levels. But with the 2018 
Settlement Agreement in place, it appears that key players re-
quired to fully implement aquifer enhancement efforts are now 
on board and moving forward. The GWMA will provide a 
comprehensive framework for ensuring that all water users in 
the ESPA are participating in these efforts. 
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MONTANA SUPREME COURT TACKLES TWO CASES 

INVOLVING RESERVOIRS 

Blurring the Distinction Between Storage and Direct Flow 
Water Rights 

 Teton Cooperative Canal Co. v. Teton Cooperative Reser-
voir Co. (Teton Canal II), 2018 MT 20, 412 P.3d 1, is the sec-
ond appeal to address the water rights of Teton Cooperative 
Canal Co. (Teton Canal). In the first appeal, Teton Cooperative 
Canal Co. v. Teton Cooperative Reservoir Co. (Teton Canal I), 
2015 MT 344, 365 P.3d 442, the Montana Supreme Court re-
versed the water court’s order that included the Eureka Reser-
voir as part of Teton Canal’s 1890 right. See Vol. L, No. 3 
(2017) of this Newsletter. The supreme court ruled Teton Canal 
did not develop the Eureka Reservoir until the mid-1930s, and 
remanded the case to the water court to assign a new priority 
date for the Eureka Reservoir. 
 On remand, the water court determined the Eureka Reser-
voir’s priority date was December 7, 1936. Teton Canal II, 
2018 MT 20, ¶ 11. The water court also decreed a revised vol-
ume and period of diversion for Teton Canal’s 1890 and 1936 
water rights. The volume for the 1890 water right was set at 
8,095 acre-feet with 8,000 acre-feet designated as direct flow 
and 95 acre-feet as storage. Id. The 95 acre-feet of storage was 
based on the capacity of the Glendora Reservoir, which was 
originally developed as part of the 1890 right. The volume for 
the 1936 storage right for the Eureka Reservoir was set at 3,905 
acre-feet, which reflects the 4,000 acre-feet capacity of the res-
ervoir in 1936, less the 95 acre-feet storage right recognized 
under the 1890 priority. Id. 
 The water court also decreed a year-round period of diver-
sion for both the 1890 and 1936 rights, but ruled the 8,000 
acre-feet direct flow right could only be diverted from April 20 
to October 14. For purposes of this case, the water court de-
fined stored water as “water diverted for storage outside the 
irrigation season as opposed to water diverted and temporarily 
stored for later use during the same irrigation season.” Id. ¶ 36. 
Teton Canal appealed the water court’s ruling, and Teton Co-
operative Reservoir Co. (Teton Reservoir) cross-appealed. (The 
report on Teton Cooperative Reservoir Co., below, explains 
why Teton Reservoir was involved in litigation over Teton Ca-
nal’s Eureka Reservoir.) 
 In the second appeal, Teton Canal argued that removing 
the Eureka Reservoir from Teton Canal’s 1890 water right vio-
lated Montana water law allowing storage to be added to direct 
flow water rights. Id. ¶ 27. Relying largely on its Teton Canal I 
decision, the supreme court rejected this argument. Id. ¶¶ 28–
33. 
 In Teton Canal I, the court found Teton Canal understood 
a new water right was needed to develop the Eureka Reservoir, 
and ruled the Eureka Reservoir did not relate back to the 1890 
water right and was a new appropriation that must be adminis-
tered under a junior priority date. Id. ¶ 29. In Teton Canal II, 
the supreme court upheld the water court’s ruling that the Eu-
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reka Reservoir has a separate 1936 priority date that is junior to 
the 1890 previously decreed right. Id. 
 Teton Canal also argued the water court exceeded the 
scope of the remand by decreeing volumes for the direct flow 
and storage rights. Id. ¶ 15. Teton Canal I was remanded to the 
water court specifically to assign a priority date for Eureka 
Reservoir and for further proceedings consistent with the su-
preme court’s opinion. In Teton Canal II, the supreme court 
ruled that the creation of an implied junior water right for the 
Eureka Reservoir separated the reservoir right from the right 
administered under the 1890 priority date. Id. ¶ 19. As a result, 
the combined volume had to be revised to properly administer 
the water rights. Id. The court further held that the water court 
acted within its discretion on remand to address other elements 
affecting the proper administration of the water rights. Id. 
 The supreme court also rejected Teton Canal’s argument 
that the volume was not supported by substantial evidence. The 
court noted the water court initially decreed a volume of 12,000 
acre-feet for the 1890 right, which then included the Eureka 
Reservoir. Id. ¶ 22. This volume amount was based on a stipu-
lation signed by Teton Canal. Teton Canal’s expert testified the 
stipulated volume was supported by the evidence. Id. On re-
mand, the water court subtracted the 4,000 acre-feet capacity of 
the Eureka Reservoir from the stipulated volume to reduce the 
volume of the 1890 direct flow right to 8,000 acre-feet. Id. The 
supreme court held the water court properly reduced the vol-
ume of the 1890 direct flow right based on the terms of the 
stipulation and the available evidence. Id. 
 In its cross-appeal, Teton Reservoir argued the evidence 
did not support adding 95 acre-feet from the Glendora Reser-
voir to Teton Canal’s 1890 water right. Id. ¶ 30. In rejecting 
this argument, the supreme court revisited its Teton Canal I 
ruling in which it held the 1890 right was related to the Glen-
dora Canal and Glendora Reservoir. The court held that when 
Teton Canal moved its diversion point from the Glendora Ca-
nal to the Eureka Canal prior to 1973, the applicable law al-
lowed Teton Canal to move its place of storage from the 
Glendora Reservoir to the Eureka Reservoir. Id. ¶ 32. 
 The supreme court also upheld the water court’s calcula-
tion of the Glendora Reservoir’s capacity. The water court re-
lied on information from 1910 regarding the reservoir’s service 
area and the dam height. Using a Montana Department of Natu-
ral Resources and Conservation estimating formula, the water 
court calculated the Glendora Reservoir’s storage capacity as 
95 acre-feet. Id. ¶ 31. The supreme court found the capacity 
findings were not clearly erroneous. Id. ¶ 33. 
 Teton Reservoir also cross-appealed the water court’s rul-
ing that the 1890 direct flow water right could be temporarily 
stored in the Eureka Reservoir for later use during the same 
irrigation season. Teton Reservoir argued a direct flow water 
right had to be put to immediate beneficial use. Id. ¶ 35. 
 The supreme court ruled the temporary storage in the Eu-
reka Reservoir does not allow Teton Canal to add storage to the 
direct flow portion of the 1890 water right. The court deter-
mined that even though the reservoir is a separate appropriation 
and its capacity cannot be added to the 1890 right, Teton Canal 
is entitled to store its direct flow in the Eureka Reservoir for 
later application to a beneficial use. Id. ¶ 37. The court also 
noted the record supports Teton Canal storing portions of its 

direct flow in April and May to be used later in August and 
October. Id. ¶ 38. The court concluded that since the 1890 right 
is still limited to 8,000 acre-feet of direct flow, temporarily 
storing it in the Eureka Reservoir for use during the same irri-
gation season is not contrary to Montana law. Id. 
 Editor’s Note: The reporter represented Teton Reservoir 
in the above case. 
1902 Water Right Upheld and Defined, but Laches 
Prevents Enforcement of the Senior Water Right 

 In re Teton Cooperative Reservoir Co., 2018 MT 66, 414 
P.3d 1249, arises from the water court’s adjudication of Teton 
Reservoir’s water rights. Teton Reservoir claimed a water right 
based on a July 3, 1902, notice of appropriation, which stated 
the purpose of the appropriation was for irrigating and reclaim-
ing land lying in Teton County. The 1902 notice did not identi-
fy a reservoir, but the original appropriator commissioned a 
survey shortly after filing the notice and obtained a federal 
easement for a reservoir with a capacity of 69,500 acre-feet and 
over 29 miles of distribution canals. Id. ¶ 4. 
 The original appropriator ran into financial difficulties and 
sold the 1902 water right and reservoir and canal system ease-
ments in 1906. In that same year, the new owners incorporated 
the Teton Cooperative Reservoir Company, and began con-
struction of the Bynum Reservoir and canal system. The origi-
nal diversion point was completed in 1907. After overcoming 
problems with the original design and construction of the dam 
and diversion point, water was stored in the Bynum Reservoir 
by at least 1918. Id. ¶ 5. 
 In 1920, the Bynum Irrigation District was formed, and an 
engineer was commissioned to evaluate the Bynum Reservoir 
and report on any improvements needed to divert and store 
water to its fullest capacity. By 1927, Teton Reservoir’s current 
point of diversion, intake canal, reservoir, and distribution ca-
nals were in place. As completed, the diversion canal had a 
capacity of 1,000 cubic feet per second (cfs) and the Bynum 
Reservoir had a capacity between 85,000 and 90,000 acre-feet. 
Id. ¶ 6. 
 During this same period, Teton Canal developed limited 
water storage in the Glendora Reservoir under its 1890 water 
right. This water right was included in a 1908 district court 
decree. In 1936, Teton Canal expanded its water storage capac-
ity with the addition of the Eureka Reservoir. (See the report on 
Teton Canal II, above.) The Eureka Reservoir was subsequent-
ly expanded in 1947 and 1957. Teton Reservoir, which was not 
a party to the 1908 decree, never sought to reopen the decree to 
adjudicate its water rights in relation to other appropriators. Id. 
¶¶ 7–8. 
 Even though Teton Reservoir was not a party to the 1908 
decree, its water rights were administered by the water com-
missioner appointed under the decree. In 1946 and 1952, the 
water commissioner refused to divert water into Teton Reser-
voir’s ditch to provide water to Farmers Cooperative Canal Co. 
(Farmers), which owns the Farmers Reservoir. The water 
commissioner treated Teton Reservoir’s water rights as junior 
to Farmers’ and Teton Canal’s storage rights (as addressed in 
report above). Id. ¶ 9. 
 As part of the statewide adjudication, Teton Reservoir filed 
formal objections in 2006 against Teton Canal’s water rights, 
and claimed the Eureka Reservoir was not part of Teton Ca-
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nal’s 1890 decreed water right. In 2009, Teton Reservoir filed a 
“dissatisfied water user complaint” in district court because the 
water commission reduced Teton Reservoir’s diversion to half 
of the available flow in the Teton River even though no other 
appropriators were using water. Id. ¶ 10. 
 In the district court action, Teton Reservoir alleged the 
water commissioner did not have authority to administer Teton 
Reservoir’s water rights since it was not a party to the 1908 
decree. The district court found Teton Reservoir had voluntari-
ly participated in the administration of the 1908 decree for 
nearly 47 years and was judicially estopped from asserting oth-
erwise. Id. The district court found Teton Reservoir’s winter 
diversions were historically limited by the water commissioner 
to provide instream flow but also recognized the water court 
had exclusive jurisdiction to adjudicate Teton Reservoir’s wa-
ter rights. Id. ¶ 11 & n.4. 
 At the water court hearing, Teton Canal objected to Teton 
Reservoir’s 1902 priority date, and a former Farmers officer, 
board member, and water commissioner testified that if Teton 
Reservoir was treated as senior to the storage rights of Farmers 
and Teton Canal, Teton Reservoir would divert the entire flow 
of the river and effectively destroy Farmers and seriously im-
pact Teton Canal. Id. ¶ 13. A former water commissioner also 
testified that in wintertime, he limited Teton Reservoir’s diver-
sions and left one-half of the flow in the stream for the Mon-
tana Department of Fish, Wildlife and Parks (DFWP), even 
though DFWP did not have a decreed water right. Id. ¶ 12. Te-
ton Reservoir’s immediate downstream neighbor, however, 
testified Teton Reservoir regularly diverted the entire flow of 
the Teton River during the winter. Id. ¶ 17. 
 Testimony at trial showed Teton Reservoir diverts as much 
water as possible, when it is available, with the goals of provid-
ing its shareholders a full allotment of 40,000 acre-feet per year 
and storing sufficient carryover water for the following year. 
Id. ¶ 15. According to the Teton County Water Resources Sur-
vey prepared by the State Engineer in the 1960s, Teton Reser-
voir’s average annual storage is 75,000 acre-feet. Id. ¶ 16. 
 The water court order granted Teton Reservoir a 1902 wa-
ter right for 1,000 cfs up to 60,000 acre-feet per year. The wa-
ter court concluded Teton Reservoir was not restricted to one-
half of the available flow in the Teton River during the winter, 
but ruled Teton Reservoir is barred by laches from enforcing its 
senior 1902 priority water right over the other storage reser-
voirs on the Teton River. Id. ¶ 18. Teton Reservoir appealed, 
and Teton Canal and Farmers cross-appealed. 
 In its cross-appeal, Teton Canal argued the 1902 notice of 
appropriation was flawed due to (1) a vague description of the 
intended place of use, (2) the failure to identify a reservoir, 
(3) speculative intent, and (4) the failure to construct the pro-
ject with reasonable diligence. Id. ¶ 22. In addressing these 
issues, the supreme court reviewed Montana’s 1885 Appropria-
tion Act, which required a notice of appropriation to state the 
quantity of claimed water, means of diversion, appropriation 
date, name of appropriator, the purpose of use, the intended 
place of use, the name of the stream, and an accurate descrip-
tion of the point of diversion. Id. ¶ 24. The court ruled there 
was no statutory requirement to provide a specific legal de-
scription of the intended place of use. Id. ¶ 25. The court 
agreed with the water court’s determination that since the no-
tice of appropriation claimed 3,000 cfs, which would require 

irrigating a large area, designating “Teton County” as the in-
tended place of use was sufficient. Id. The court also ruled 
there was no statutory requirement to identify a reservoir in the 
notice, and the failure to do so was of no consequence. Id. 

 In response to the argument that the appropriator’s intent 
was speculative, the supreme court ruled the appropriator’s 
actions in filing the 1902 notice of appropriation, commission-
ing and completing a survey in the same year, and obtaining 
rights-of-way from the General Land Office in 1903 provided 
evidence that the original appropriator intended in 1902 to de-
velop a large diversion and reservoir system, and the appropria-
tion was not speculative. Id. ¶ 26. The court also found the 
project was prosecuted with diligence as Teton Reservoir made 
steady ongoing efforts to prosecute the construction and devel-
opment of its irrigation system. Id. ¶ 30. 
 Farmers filed a cross-appeal arguing the decreed annual 
volume for storage exceeded Teton Reservoir’s annual needs, 
and carryover storage should not be allowed. Id. ¶ 42. In reject-
ing this argument, the supreme court emphasized Montana law 
encouraging water storage to stabilize and conserve water sup-
plies, and confirmed that storage rights may include carryover 
storage for beneficial use of water in subsequent years. Id. ¶ 43. 
The court also held the record supported Teton Reservoir’s 
decreed volume of 60,000 acre-feet, which includes 20,000 
acre-feet for carryover storage. Id. ¶ 44. 
 Farmers filed another cross-appeal arguing Teton Reser-
voir’s wintertime diversions should be limited to one-half of 
the available flow in the Teton River. Id. ¶ 47. Farmers also 
argued the 2009 district court ruling held that reducing Teton 
Reservoir’s wintertime diversions was consistent with the prior 
practice of allowing half the river to flow downstream. Id. ¶ 48. 
In rejecting this argument, the supreme court reaffirmed that 
district courts have authority to supervise the distribution of 
water, but are not vested with the power to adjudicate existing 
water rights, and thus the district court’s 2009 order did not 
alter Teton Reservoir’s water rights and is not binding on the 
water court. Id. 
 The supreme court affirmed the water court’s findings that 
the 1908 decree did not include any instream flows. Id. ¶ 49. 
The court ruled Teton Reservoir’s wintertime diversions should 
be based on its 1902 notice of appropriation rather than on a 
practice implemented by the water commissioner. Id. The court 
held the water court was entitled to give more weight to the 
testimony of Teton Reservoir’s neighbor and the water com-
missioner records rather than the testimony of the previous 
water commissioners. Id. ¶ 50. The court concluded substantial 
evidence supported the water court’s refusal to limit Teton 
Reservoir’s wintertime diversions. Id. 

 Teton Reservoir appealed the water court’s ruling barring 
it from asserting its senior 1902 priority date against Teton 
Canal’s 1936, 1947, and 1957 storage rights. In ruling on this 
issue, the supreme court reviewed the doctrine of laches. Lach-
es is an equitable remedy that applies “where there has been an 
unexplainable delay of such duration or character as to render 
the enforcement of an asserted right inequitable, and is appro-
priate when a party is actually or presumptively aware of his 
rights but fails to act.” Id. ¶ 33 (quoting Cole v. State ex rel. 
Brown, 2002 MT 32, ¶ 24, 42 P.3d 760). 
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 The water court found Teton Reservoir was aware that 
Teton Canal developed the Eureka Reservoir in 1936 and ex-
panded it in 1947 and 1957 to provide additional water storage 
not previously available to Teton Canal. Id. ¶ 35. Teton Reser-
voir also knew its 1902 water right was not adjudicated in the 
1908 decree. Id. ¶ 36. Nonetheless, Teton Reservoir allowed 
the water commissioner to administer its water right as a junior 
right even though it was not a party to the 1908 decree. Id. In 
1946 and 1952, Teton Reservoir took issue with the water 
commissioner’s administration of its water rights but took no 
action. Id. 
 The supreme court ruled Teton Reservoir knowingly al-
lowed Teton Canal to store water with a junior priority date for 
nearly 70 years, which constitutes an unexplainable delay of 
such a character as to render enforcement of its newly asserted 
right inequitable. Id. ¶ 37. The court also upheld the water 
court’s determination that enforcing Teton Reservoir’s senior 
priority water right would be prejudicial to Teton Canal, which 
came to rely on the water commissioner’s administration of 
Teton Reservoir’s 1902 water right as junior to Teton Canal’s 
Eureka Reservoir. Id. ¶ 38. In finding injury, the court pointed 
to Teton Reservoir’s large storage capacity compared to Teton 
Canal’s current storage capacity of 5,500 acre-feet in the Eure-
ka Reservoir. Id. ¶ 39. 
 Editor’s Note: The reporter represented Teton Reservoir 
in the above case. 
 
MONTANA SUPREME COURT REITERATES THE LAW 

APPLYING TO PRE-1885 APPROPRIATIONS 

 Danreuther Ranches v. Farmers Cooperative Canal Co., 
2017 MT 241, 403 P.3d 332, addresses the adjudication of 
Danreuther Ranches’ (Danreuther) water rights including irri-
gation and stockwater rights with claimed priority dates of 
1874. Farmers Cooperative Canal Company (Farmers) objected 
to Danreuther’s water right claims. 
 Danreuther’s most senior claims are based upon the activi-
ties, beginning in 1874, of Nelson Vieux, an early settler who 
came to the Fort Benton area in the 1860s and settled on land 
along the Teton River. Vieux’s settlement was a regular sec-
ond-night stop from Fort Benton for freight wagons traveling 
the Whoop-Up Trail to Canada. The peak activity on the trail 
was between 1874 and 1883, and significant development oc-
curred at the Vieux ranch during this time. Id. ¶ 5. 
 In 1874, Vieux filed a written notice with Teton County 
stating he intended to appropriate water from the Teton River 
for irrigating and agricultural purposes, and to float logs down 
to his settlement. No further information was provided in the 
1874 notice. Id. ¶ 6. “According to Chouteau County tax rec-
ords, Vieux did not claim any improvements on his land until 
1881, but he paid taxes on ‘over 100 head of livestock every 
year.’” Id. 
 Vieux filed a homestead application in 1882  that was sup-
ported by the subsequent filing of declarations in 1887. The 
1887 declarations claim Vieux farmed 9 acres in 1880, and 50 
acres by 1887. Vieux also claimed ownership of farming 
equipment including plows, harrows, scythes, and a rake and 
mowing machine. Id. ¶ 7. 
 In 1914, a neighboring landowner acquired the Vieux wa-
ter rights and combined them with other water rights to irrigate 

a larger parcel. Id. ¶ 9. This ranch was later split with Danreu-
ther acquiring the Vieux rights. Id. ¶ 10. 
 In adjudicating the claimed 1874 water rights, the water 
court determined Vieux’s 1874 filed notice referred to prospec-
tive appropriations that had not yet occurred. The water court 
found the best evidence regarding Vieux’s irrigation was found 
in his 1887 homestead claim filings that state that he moved to 
the land in 1880 and took up farming. Id. ¶ 7. The water court 
determined cultivation is a strong indication of irrigation and 
the homestead filings support ownership of various stock. Id. 
Based on this evidence, the water court concluded Vieux ap-
propriated stock water from the Teton River in 1874, and ap-
propriated irrigation water in 1880 and 1887. Id. ¶ 8. The water 
court based the flow rate of each water right on the acres irri-
gated at the time of the original appropriation but allowed the 
rights to be used on all of Danreuther’s irrigated acres. Id. ¶ 16. 
 On appeal, Farmers argued there was insufficient evidence 
to show when Vieux commenced and completed a ditch and 
put water to beneficial use. Id. ¶ 22. In rejecting this argument, 
the supreme court recognized the difficulty of proving precise 
facts that took place over 140 years ago, and referred to Mon-
tana’s statutory provisions, which presume a statement of claim 
to be true unless overcome by a preponderance of the evidence. 
Id. ¶ 23 (citing Mont. Code Ann. § 85-2-227(1)). Applying this 
standard, the court ruled the objector’s reliance on an absence 
of evidence did not overcome Danreuther’s statement of claim 
for the Vieux right. Id. The court also held the evidence of 
Vieux farming a precise number of acres in 1880 and 1887, 
along with the fact that crops will not grow in the area without 
irrigation, supported the water court’s ruling. Id. Finally, the 
court held the prima facie content of Danreuther’s statement of 
claim and the evidence from Vieux’s homestead entry supports 
the water court’s determination that Vieux watered stock in 
1874 and started irrigating in 1880. Id. ¶ 25. 
 Farmers also argued that Vieux’s 1874 filed notice was 
insufficient to establish a water right. Id. ¶ 21. In response, the 
supreme court ruled Danreuther’s claims to the Vieux rights are 
governed by the law in effect at the time of the original appro-
priation. Id. ¶ 41. When Vieux started irrigating in 1880, Mon-
tana had not yet adopted the 1885 statute allowing an 
appropriator to post and file a notice of appropriation and relate 
the priority date of the completed appropriation to the date the 
notice was posted. Id. 
 Before 1885, the sole method to appropriate water was to 
put it to beneficial use. Id. ¶¶ 21, 42. “The law allowed an ap-
propriator to commence work on the headgate and ditches, and 
upon completion of the system to relate the [priority date] back 
to the date the appropriation work was actually commenced” if 
the appropriator diligently worked to complete it. Id. According 
to the supreme court, the water court properly decreed the irri-
gation priority dates based on evidence of actual water use, and 
the 1874 written notice was of no legal consequence. Id. ¶ 21. 
 Danreuther cross-appealed arguing the water court should 
have granted a single 1874 irrigation right rather than decreeing 
1880 and 1887 irrigation rights. Id. ¶ 31. Danreuther argued 
that it is entitled to rely on the prima facie statement of claim 
that alleges an 1874 irrigation water right, and that Vieux was 
irrigating by 1880 and was entitled to relate the irrigation back 
to the filing of the 1874 written notice. Id. Danreuther alterna-
tively argued the 1887 irrigation was not an additional appro-
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priation, but was the continued development of the irrigation 
started in 1880. Id. ¶ 34. 
 The supreme court upheld the water court’s decision to 
base the flow rates on the amount of acreage irrigated starting 
in 1880, but found the water court misapprehended the evi-
dence regarding irrigation in 1887. Id. ¶ 40. The court ruled, 
recognizing the passage of time and the scant records, that the 
increase of acres irrigated from 1880 to 1887 represents evi-
dence of Vieux’s continued work to consummate the diversion 
he began in 1880. Id. Examining the record as a whole and the 
applicable law prior to 1885, the court ruled Danreuther was 
entitled to a single 1880 irrigation right from the Teton River 
for a flow rate sufficient to irrigate 50 acres. Id. ¶ 45. 
 

NEVADA 
(Gregory Morrison, Reporter) 

 
 
OUTGOING STATE ENGINEER SIGNS TWO ORDERS ON HIS 

LAST DAY ON THE JOB 

 On January 11, 2019—his last day before retiring—now 
former State Engineer Jason King issued Order No. 1302 and 
Interim Order No. 1303, both of which will have important 
long-term impacts on the way in which Nevada water is man-
aged. 
Order No. 1302—Diamond Valley Groundwater 
Management Plan 

 After decades of over pumping resulted in severely declin-
ing groundwater levels in the Diamond Valley Hydrographic 
Basin in Eureka County, in 2015 the State Engineer designated 
it as the first (and still the only) “critical management area” 
(CMA) pursuant to Nev. Rev. Stat. § 534.110(7). Once desig-
nated as a CMA, groundwater users in the basin have 10 years 
to approve a groundwater management plan (GMP) to bring 
pumping in the basin back to sustainable levels. If, after 10 
years, no GMP is approved, the State Engineer must order that 
withdrawals, including withdrawals from domestic wells, be 
restricted in that basin to conform to priority rights to bring the 
basin back to sustainability.  
 With the clock ticking to avoid strict curtailment by priori-
ty, Diamond Valley groundwater users worked for several 
years to develop a GMP. On August 18, 2018, the Diamond 
Valley groundwater users submitted their GMP with a petition 
for its approval by the State Engineer. See Diamond Valley 
Groundwater Management Plan (Aug. 20, 2018). Order No. 
1302 was the State Engineer’s resulting approval of the GMP. 
 Only irrigation rights and mining rights with their original 
base manner of use in irrigation are subject to the GMP. Dia-
mond Valley GMP § 8.1. Domestic and municipal rights, along 
with mining rights that did not begin as an irrigation right, are 
not included. Id. § 8.2. The Diamond Valley GMP assumes a 
perennial yield of 30,000 acre-feet annually (afa) for the basin. 
Id. § 2. Current groundwater pumping in the basin is approxi-
mately 76,000 afa. The long-term goal of the GMP is to bring 
the pumping from 76,000 afa to below 30,000 afa. 
 It will achieve that reduction as follows: 

 Protecting Senior Pumpers. Groundwater users are first 
divided into the categories of “senior” (those with a priority 
date of May 12, 1960, or earlier) and “junior” (those with a 
priority date after May 12, 1960). Water right holders are then 
assigned a number of “shares” in the groundwater supply using 
the following formula: WR x PF = SA, where: 

WR is the total duty of the water right holder’s groundwa-
ter right 
PF is the priority factor based on seniority (senior rights 
get a PF of 1, junior rights get a PF of 0.8) 
SA is the number of shares allocated 

Id. §§ 12.4–.5. Under the above formula, the number of shares 
allocated to each water right holder remains constant through 
the life of the GMP.  
 Pumping One’s Shares. The volume of water assigned to a 
“share” is the total volume of water that can be pumped from 
the basin in a given year divided by the total number of shares. 
The total volume of water that can be pumped in the first year 
of the GMP is based on current (2018) pumping levels, which 
is approximately 0.67 acre-feet per share. Id. at app. G. From 
there, the total amount of water that can be pumped, and the 
corresponding volume that can be pumped per share, is gradu-
ally reduced over the 35-year life of the GMP until the volume 
per share is 0.301 acre-feet per share. Id. 

 Creating a Free Water Market. The Diamond Valley GMP 
is unique in the transferability of shares among groundwater 
users. The free transferability of shares is intended to create a 
free market for water rights within the basin. If an irrigator 
does not plan to use its entire allotment of water, it can bank or 
sell all or some of its shares to any other Diamond Valley 
groundwater user. Id. § 13.10. If a user will need more water 
for a given season, it can purchase those unused shares. 
 The Diamond Valley GMP will set an important precedent 
for the management of groundwater in other over-drafted ba-
sins. If successful at restoring basin groundwater levels while 
keeping litigation and acrimony to a minimum, the Diamond 
Valley GMP may be the guiding framework as additional ba-
sins are designated as CMAs. If not, each newly designated 
basin will need to develop a plan of its own. 
Interim Order No. 1303—Lower White River Flow System 
Planning 

 With the newly adopted statutory mandate in Nev. Rev. 
Stat. § 533.024(1)(e), see Vol. L, No. 3 (2017) of this Newslet-
ter, the State Engineer has begun the process of determining 
how to conjunctively manage the surface and groundwater re-
sources. One of the first attempts at conjunctive management 
will take place in the Lower White River Flow System 
(LWRFS) in Clark County. Interim Order No. 1303 signals the 
beginning of the conjunctive management process in the 
LWRFS. 
 First, Interim Order No. 1303 designated several hydro-
graphic basins in the LWRFS—Coyote Spring Valley, Black 
Mountains Area, Garnet Valley, Hidden Valley, California 
Wash, and Muddy River Springs Area—as a joint administra-
tive unit, known colloquially as a “super basin.” The super ba-
sin was defined based on a shared carbonate aquifer and the 
basins’ direct hydrologic connection through that carbonate 
aquifer. 
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 Within the super basin, the State Engineer found that an-
nual pumping of 5,290 afa under a carefully monitored pump 
test conducted pursuant to a previous order caused declines in 
groundwater levels and reductions in flows of springs feeding 
the Muddy River, home to the Moapa dace, a fish federally 
listed as endangered. To ensure flows for the dace and protect 
groundwater levels in the super basin, Interim Order No. 1303 
ordered that any permanent applications to change existing 
groundwater rights are held in abeyance for the pendency of the 
order, and declared a moratorium on the State Engineer’s ap-
proval of subdivision maps, a necessary precursor to develop-
ment. 
 Pursuant to the interim order, any stakeholder in the 
LWRFS may file a report with the State Engineer before June 
3, 2019, addressing the proper geographic boundary of the 
LWRFS, aquifer test results, and the annual long-term quantity 
of groundwater that can be pumped from the LWRFS. Subse-
quent rebuttal reports will then be accepted until July 18, 2019. 
The goal of the reports will be to issue a final order for long-
term management of the LWRFS. The final order that emerges 
will be a first example of how the State Engineer addresses 
conjunctive management and, as with the GMP above, will 
serve as an example for all future management. 
 

TEXAS 
(Emily Willms Rogers, Reporter) 

 
 
STANDING IN GROUNDWATER PERMITTING CASES 

 Who has standing to contest an application for a ground-
water well pending before a groundwater conservation district? 
Landowners with wells in the district? Landowners with wells 
in a separate, unconnected aquifer? Landowners with no well at 
all? Well owners with wells many miles away? Environmental 
groups interested in protecting surface water? Does the Texas 
Supreme Court’s decision in Edwards Aquifer Authority v. 
Day, 369 S.W.3d 814, 832 (Tex. 2012), holding that landown-
ers own and have a vested property right in the groundwater in 
place beneath their property, change or clarify who has stand-
ing in a groundwater permitting case? As groundwater is in-
creasingly becoming an important source of water to meet the 
needs of the fast-growing areas in Texas, the interest in protect-
ing those supplies is ever increasing, often leaving landowners 
and well owners who are interested in developing and selling 
their private groundwater at odds with other landowners and 
well owners who are concerned about the impacts on their 
wells and the availability of the supply in the future. The issue 
of who has the right to challenge a groundwater permit applica-
tion has now reached the Texas state courts with mixed results, 
leaving the question ultimately unanswered. 
End Op’s Case Before the State Office of Administrative 
Hearings 

 In 2007, End Op, L.P. (End Op) filed applications with the 
Lost Pines Groundwater Conservation District (District) to drill 
14 wells that would allow End Op to withdraw up to 56,000 
acre-feet of water from the Simsboro formation of the Carrizo-
Wilcox Aquifer. See Brief of Appellant Lost Pines at 4, End 
Op, L.P. v. Meyer, No. 03-18-00049-CV (Tex. App.—Austin 

May 7, 2018), 2018 WL 2284427. After several years of re-
view and study, the District declared the application adminis-
tratively complete and posted notice of the public hearing. Id. 
at 5. Aqua Water Supply Corporation (Aqua WSC), Environ-
mental Stewardship, and three landowners protested the appli-
cations. Id. at 5–6. The District referred the case to the State 
Office of Administrative Hearings (SOAH) to determine stand-
ing. Id. at 6. 
 At the hearing to determine party status, the landowners 
argued that their ownership of lands and groundwater beneath 
those lands was sufficient to confer standing. Id. at 7. The ad-
ministrative law judge (ALJ) disagreed, noting that ownership 
alone was not enough. See Order No. 3 at 11, In re Applica-
tions of End Op, L.P. for Well Registration, Operating Permits, 
and Transfer Permits, SOAH Docket No. 952-13-5210 (Sept. 
25, 2013). The landowners “must show a concrete, particular-
ized injury-in-fact that must be more than speculative, and 
there must be some evidence that would tend to show that the 
legally protected interests will be affected by the action.” Id. at 
10. The ALJ concluded the landowners could not show this 
type of injury, as they had not shown they were using or in-
tended to use groundwater from the Simsboro. Id. at 11–12. 
None of the landowners had applications for wells pending 
with the District, two of the landowners had no wells at all, and 
the landowner with two wells presented no evidence that the 
wells were in the Simsboro or how the landowner would be 
impacted by End Op’s proposed wells. Id. Similarly, Environ-
mental Stewardship had no wells and no plans to drill any 
wells. Id. The ALJ also rejected Environmental Stewardship’s 
claim that it would be affected by the negative impact End 
Op’s wells would have on the flow of the Colorado River. Id. 
After denying party status to the landowners and to Environ-
mental Stewardship, the ALJ set the case for hearing with the 
only remaining protestant, Aqua WSC. See Brief of Appellant 
Lost Pines at 6. 
 After End Op and Aqua WSC reached a settlement agree-
ment, a hearing was held on the merits of End Op’s applica-
tions, and the ALJ issued a proposal for decision 
recommending the District grant End Op’s permit applications. 
Id. at 9–10. At a meeting before the board of directors of the 
District, the board approved the ALJ’s order denying party 
status to the landowners and Environmental Stewardship, and 
remanded the case back to SOAH for additional evidence on 
beneficial use. Id. at 10. The landowners and Environmental 
Stewardship filed several motions for rehearing before the 
board at various decision-making points and followed up with 
petitions for review before the Bastrop County District Court. 
Id. at 11. 
District Court and Court of Appeals Decisions 

 On October 18, 2017, the Bastrop County District Court 
conducted an evidentiary hearing on the landowners’ and Envi-
ronmental Stewardship’s petition for review. End Op took the 
position that the district court lacked jurisdiction over the ap-
peal because the landowners and Environmental Stewardship 
failed to exhaust their administrative remedies. See Brief of 
Appellant End Op at 10, End Op, L.P. v. Meyer, No. 03-18-
00049-CV (Tex. App.—Austin May 7, 2018). End Op con-
tended that the landowners and Environmental Stewardship had 
failed to file their petition for review within the mandatory 60-
day period. Id. End Op also argued that none of the plaintiffs 
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had wells, or proposed wells, in the aquifer that is the subject of 
the applications and, thus, lacked standing. Id. at 11. 
 The District took the position that the landowners’ and 
Environmental Stewardship’s claims were appealable, and that 
the court had jurisdiction to review the District’s decision to 
deny party status. See Brief of Appellant Lost Pines at 12–13. 
But the District argued that it was correct in denying party sta-
tus to the landowners and Environmental Stewardship. Id. at 
14–15. 
 The district court held that the District erred in denying 
party status to the landowners and Environmental Stewardship. 
The court remanded the case back to the District for further 
proceedings. See Meyer v. Lost Pines Groundwater Conserva-
tion Dist., No. 29,696, 2018 WL 7199781 (Tex. 21st Dist. Ct. 
Jan. 4, 2018). Both the District and End Op appealed. 
 The Texas Court of Appeals found it unnecessary to reach 
the issue of standing because it found that the district court 
lacked jurisdiction to hear the appeal. See End Op, L.P. v. Mey-
er, No. 03-18-00049-CV, 2018 WL 4102013, at *1–2 (Tex. 
App.—Austin Aug. 29, 2018, no pet.) (mem. op.). The court 
concluded that the landowners had failed to file a timely peti-
tion for review of the District’s order regarding party status, 
and had failed to exhaust administrative remedies. Id. at *2. 
The appeals court reversed the district court and dismissed the 
case. Id. at *3. 
 In his short concurring opinion, Justice Pemberton indicat-
ed he would have reversed the district court based on the stand-
ing determination. See id. at *3 (Pemberton, J., concurring) (“I 
join in the Court’s judgment because the Lost Pines Groundwa-
ter Conservation District’s order denying appellees party status 
(i.e., the standing determination) should be affirmed under the 
governing standard of review.”). On December 13, 2018, the 
appeals court denied the landowners’ and Environmental Stew-
ardship’s motion for rehearing. 
Conclusion 

 With no clear direction from the courts, groundwater dis-
tricts, applicants, and those contesting groundwater permit ap-
plications will continue to struggle to identify the criteria that 
will confer standing. Will ownership of land be sufficient to 
establish standing, as the landowners in the End Op case con-
tended? Given the number of districts in Texas, it is likely dis-
tricts will reach different conclusions when faced with similar 
facts. 
 

UTAH 
(Julie I. Valdes, Reporter and 

Ben J. Jensen, Guest Reporter) 
 

 
UTAH SUPREME COURT CLARIFIES STANDING IN WATER 

CASES 

Haik v. Jones 

 In Haik v. Jones, 2018 UT 39, 427 P.3d 1155, the Utah 
Supreme Court clarified the standing required in de novo judi-
cial review of State Engineer administrative decisions. Utah’s 
Third District Court dismissed Mark Haik’s suit because Haik, 
in seeking review of a Salt Lake City change application, 

lacked standing; he was not “aggrieved” by the State Engi-
neer’s decision on the application. Utah Code Ann. § 73-3-
14(1)(a) limits judicial review of a State Engineer order to “[a] 
person aggrieved” by that order, which Utah courts equate with 
traditional standing. The court analyzed each of Haik’s argu-
ments under traditional standing requirements, and then turned 
to whether he met the public interest exception to traditional 
standing. 
 Salt Lake City, to provide water to 10 new houses in Little 
Cottonwood Canyon, requested the State Engineer to grant its 
application to expand its place of use for a water right. In all 
other respects, the right, including water volume and purpose 
of use, remained unchanged. Haik, who also owns land in the 
canyon, protested the change, alleging that the expanded place 
of use injured him, and that the city’s willingness to supply the 
development created an unconstitutional alienation of city wa-
ter rights. The supreme court, on appeal, however, ruled that 
land ownership, in itself, is insufficient to confer standing. The 
court said the city’s application did not “impact Haik in any 
direct or particularized way” and the court rejected Haik’s ar-
gument that “he has an interest in how the City manages that 
water” simply “because he receives (or wants to receive) water 
from the City.” Haik, 2018 UT 39, ¶ 20. 
 Haik further argued that, absent this application, the city 
would be more likely to supply his property with water. But the 
court pointed out that Haik “made no [such] showing.” Id. ¶ 21. 
 Additionally, Haik argued an enhanced injury based on the 
city’s unconstitutional “wrongful displacement” of water be-
cause, in light of the city’s denial of service, he must purchase 
private water rights at market prices. But the supreme court 
countered that “availability of water on the open market . . . is 
more of a ‘generalized grievance[]’ than the distinct injury our 
standing caselaw requires.” Id. ¶ 22 (alteration in original) 
(quoting Soc’y of Prof’l Journalists v. Bullock, 743 P.2d 1166, 
1170 (Utah 1987)). 
 The supreme court also analyzed in detail its approach to 
public interest standing, an established exception to traditional 
standing. The court referenced its prior decision in Washington 
County Water Conservancy District v. Morgan, 2003 UT 58, 
82 P.3d 1125, where water practitioners may recall the court 
opined that “some issues concerning water rights might present 
questions of great public importance.” Haik, 2018 UT 39, ¶ 25 
(quoting Morgan, 2003 UT 58, ¶ 27). But the court summarily 
dispensed with such a possibility for Haik by concluding the 
city’s uncomplicated application, which only added acreage to 
an existing place of use, “does not present a matter of great 
public importance, as we described that term in Washington 
County.” Id. The court also analyzed Haik’s constitutional 
claim as a possible exception to traditional standing but con-
cluded that, although his “constitutional claim could be consid-
ered an issue of significant public importance, [Haik] cannot 
press that constitutional claim as part of a challenge to a change 
application.” Id. ¶ 33. In short, the court refused to allow Haik 
to bootstrap a constitutional claim into standing before a tribu-
nal acting, on trial de novo, as the State Engineer. See Jensen v. 
Jones, 2011 UT 67, ¶ 16, 270 P.3d 425 (trial de novo “‘is lim-
ited to the issues determinable by the [State Engineer]’ and ‘the 
court may not determine issues not within the power of the 
[State Engineer] to determine’” (quoting United States v. Dis-
trict Court, 238 P.2d 1132, 1136 (Utah 1951))); Badger v. 
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Brooklyn Canal Co., 922 P.2d 745, 751 (Utah 1996) (“because 
the statutory authority of the State Engineer does not include 
jurisdiction over cases more properly presented in other fo-
rums, the district court correctly refused to address [those is-
sues] on de novo review”). Finally, with some wit, the court 
red-flagged public interest standing, observing that attempts to 
invoke such standing “should come with a warning label that 
two members of this court have expressed serious doubt about 
the intellectual underpinnings of the doctrine . . . .” Haik, 2018 
UT 39, ¶ 23 n.5. Practitioners beware. 
 The court’s thorough analysis regarding Haik’s (lack of) 
standing was due, at least in part, to the need to address Haik’s 
numerous arguments regarding his alleged injury. In doing so, 
however, the court further clarified that theoretical injuries do 
not confer standing on protestants, and affirmed that injuries 
must be related to the water application. Allegations of harm 
that fall outside the scope of what the State Engineer may or-
der, and therefore outside the scope of the application, are in-
sufficient to constitute an injury conferring standing. 
 Editor’s Note: Julie I. Valdes represented the State Engi-
neer in this matter and argued it before the Utah Supreme 
Court. 
EnerVest, Ltd. v. Utah State Engineer 

 In EnerVest, Ltd. v. Utah State Engineer, 2019 UT 2, 
amending and superseding 2018 UT 55, the Utah Supreme 
Court clarified what is necessary for appellate standing in a 
general adjudication of water rights by reiterating the im-
portance of objecting to a proposed determination, and high-
lighting the consequences of failing to do so. Utah’s Eighth 
District Court granted the motion for summary judgment of a 
non-objecting shareholder of Minnie Maud Reservoir and Irri-
gation Company (Minnie Maud), rejecting multiple objections 
to the State Engineer’s proposed determination, and holding 
that Minnie Maud was the owner of disputed water rights. 
EnerVest, Ltd. (EnerVest) appealed, and the shareholder ar-
gued that EnerVest lacked appellate standing. The Utah Su-
preme Court held that EnerVest lacked appellate standing 
because it was not aggrieved by the district court decision. 
 In a general adjudication of water rights, claimants assert 
their water rights by filing claims. The State Engineer reviews 
and evaluates those claims and makes a recommendation 
(called a “proposed determination” (PD)) to the district court. 
See Utah Code Ann. §§ 73-4-3, -5, -11. Water claimants re-
ceive notice of the PD and have an opportunity to object. Id. 
§ 73-4-11. If claimants do not object, they confess to the PD’s 
recommendations and become a defaulting party. U.S. Fuel Co. 
v. Huntington-Cleveland Irrigation Co., 2003 UT 49, ¶ 19, 79 
P.3d 945. 
 Although EnerVest participated as a party before the dis-
trict court in a proceeding for objections to the PD filed by oth-
er claimants, EnerVest’s predecessor never filed its own 
objection to the PD. The other claimants’ objections asserted 
that the ownership recommendation in the PD was incorrect, 
and that depending on how the court ruled on the objections, 
EnerVest was either a successor shareholder in Minnie Maud 
or a successor-in-interest to water rights held by individuals; 
the distinction would determine the quantity of water EnerVest 
would receive. Despite acknowledging that the ownership de-
termination would affect EnerVest, the court found that 

EnerVest’s status as a non-objecting party controlled. 
EnerVest, 2019 UT 2, ¶ 25. The court reasoned that EnerVest, a 
non-objecting and defaulting party, could not be harmed by a 
decision of the district court upholding the State Engineer’s PD 
because it confessed to the PD’s recommendation. Id. ¶ 27. 
Seemingly suggesting that EnerVest could participate in the 
same capacity as an intervenor, the court suggested that 
EnerVest, a non-objecting party, could “piggyback on another 
party’s objection, but only as far as the objecting party is will-
ing to travel.” Id. ¶ 44. In this case, the only objecting party 
that filed an appeal voluntarily dismissed that appeal with prej-
udice prior to briefing. Id. ¶¶ 10–11. This notion of standing for 
intervening parties is not new; “the intervening party may be 
subject to dismissal if the original party dismisses the suit and 
the intervening party has no separate standing.” Taylor-West 
Weber Water Improvement Dist. v. Olds, 2009 UT 86, ¶ 12, 
224 P.3d 709; see Vol. XLIII, No. 1 (2010) of this Newsletter. 
 The court also separately held that it lacked jurisdiction 
because the district court’s decision was not a final judgment 
where the district court failed to explain why there was no just 
reason for delay under Utah R. Civ. P. 54(b). Because EnerVest 
lacked appellate standing, the court likewise declined to exer-
cise its discretionary appeal authority under Utah R. App. P. 
5(a). EnerVest, 2019 UT 2, ¶ 20. 
 Not only did the court reject the district court’s 54(b) certi-
fication in this case, in its initial opinion the court held that a 
party in a general adjudication of water rights may not appeal 
an adverse decision on an objection proceeding before the dis-
trict court enters a final decree for the entire general adjudica-
tion area. Waiting for a final decree could take decades and 
prevent the State Engineer and water claimants from receiving 
timely appellate review of an adverse decision. Because the 
issue of finality/appellate review was not raised, briefed by the 
parties, or questioned at oral argument, the litigants never had 
an opportunity to address it. EnerVest and the State Engineer 
filed petitions for rehearing, supported by the shareholder’s 
response, asking the court to remove this problematic portion 
of its decision and its reliance on the inapplicable case Watson 
v. District Court, 163 P.2d 322 (Utah 1945). On January 11, 
2019, the court granted the petitions and struck the portion of 
its opinion that prevented appellate review until a final decree 
while noting that Watson was overturned by statutory amend-
ments and subsequent case law. 
 While this decision specifically addressed appellate stand-
ing, its reasoning could be extended to standing in the district 
court. At bottom, the decision informs practitioners that a water 
claimant may not take a position on appeal that is inconsistent 
with failing to object to the PD and could be precluded from 
taking an inconsistent position before the district court. 
 Editor’s Note: Ben J. Jensen represented the State Engi-
neer in this matter and argued it before the Utah Supreme 
Court. 
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CLARIFICATION SOUGHT FROM 
ARIZONA SUPREME COURT ON 

APPLICABILITY OF FORFEITURE LAWS 
TO PRE-1999 WATER RIGHTS 
(Rhett A. Billingsley, Arizona Reporter)

 The Arizona Supreme Court will soon decide whether to 
grant a petition for interlocutory review of an issue that will 
affect thousands of Arizonans claiming appropriative water 
rights perfected prior to the state’s 1919 water code (“pre-1919 
water rights”); i.e., whether such rights are subject to Arizona 
laws providing for the forfeiture of water rights after five years 
of unexcused nonuse. The petition was filed by the Salt River 
Project Agricultural Improvement and Power District and the 
Salt River Valley Water Users’ Association (collectively, Salt 
River Project) in October 2018 following the Gila River gen-
eral stream adjudication (Gila River Adjudication) trial court’s 
denial of a motion by the Salt River Project to designate this 
issue as one of broad legal significance in the adjudication. See 
Petition for Interlocutory Review, In re Gen. Adjudication of 
All Rights to Use Water in the Gila River Sys. & Source, No. 
WC-79-0001 (Ariz. Oct. 31, 2018).  
 This report provides a brief discussion of Arizona’s water 
rights forfeiture statutes, prior legislation and litigation address-
ing the applicability of Arizona’s forfeiture laws to pre-1919 
water rights, and a summary of the proceedings leading to the 
Salt River Project’s filing of the petition for review. 
Arizona’s Forfeiture Laws 

 Statutory forfeiture or “use it or lose it” laws are present in 
several prior appropriation states. These laws provide, in one 
form or another, for the forfeiture of a water right back to the 
public if a holder fails to exercise the right for a specified statu-
tory period without sufficient cause for nonuse. Forfeiture may 
occur regardless of the intent of the water right holder if unex-
cused nonuse occurs for the statutory period. This distinguishes 
statutory forfeiture from common law abandonment, which, 
under Arizona law, requires nonuse of water coupled with evi-
dence of intent to abandon the water right. See Gila Water Co. 
v. Green, 241 P. 307, 308 (Ariz. 1925); Gould v. Maricopa
Canal Co., 76 P. 598, 601 (Ariz. Terr. 1904). 
 Arizona first adopted a forfeiture statute under its 1919 
water code. Ariz. Laws 1919, ch. 164 (1919 Water Code). The 
forfeiture provision under the 1919 Water Code provided as 
follows: 

continued on page 2 

WHAT INFORMATION MUST BE 
CONTAINED IN A WATER RIGHT DECREE 

TO CREATE AN ENFORCEABLE 
WATER RIGHT? 

(William A. Paddock, Colorado Reporter)

 In 1909, the Fremont County District Court entered a re-
vised water right decree for the Campbell Ditch, which states, 
in pertinent part: 

IT IS THEREFORE CONSIDERED, ORDERED, 
ADJUDGED AND DECREED by the Court that said 
The Campbell Ditch is hereby numbered 316.5, and 
that there be allowed to flow into said The Campbell 
Ditch, out of the waters of Cherry Creek, under and by 
virtue of an appropriation of date March 1st, 1883, 
being Cherry Creek Priority No. 3, and Arkansas Riv-
er Priority No. 282.5, 2.34 cubic feet of water per sec-
ond of time [(cfs)], for the use and benefit of said W. 
S. Horton, and of his grantees claiming by, through 
and under said W. S. Horton. 
That there be further allowed to flow into said Ditch, 
under and by virtue of an appropriation by enlarge-
ment and extension through the Deever’s Extension, 
out of the waters of Cherry Creek, under an appropri-
ation of March 1st, 1890, being Arkansas River pri-
ority Number 384.7, and Cherry Creek Priority 
Number 4, 2.34 [cfs], for the use and benefit of said W. 
S. Horton, and of his said grantees claiming by, 
through and under said W. S. Horton. 
AND IT IS FURTHER ADJUDGED that said The 
Campbell Ditch is entitled to receive and conduct 
from a certain spring situate . . . and water from all 
springs along the line thereof, which runs thence 
northeast 7380 feet to the original headgate of The 
Campbell Ditch . . . . 
AND IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that the said W. S. Horton, and his 
grantees holding by virtue of titles and claims derived 
from him, said W. S. Horton, are the sole owners of 
said ditch, and entitled to receive the water appropri-
ated thereby. 

In re Application for Water Rights of Dill, 2019 CO 14, ¶ 12, 
435 P.3d 1067. 

continued on page 4 
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APPLICABILITY OF FORFEITURE LAWS 
(continued from page 1) 

Beneficial use shall be the basis and the measure and 
the limit to the use of water in the State and whenever 
hereafter the owner of a perfected and developed right 
shall cease or fail to use the water appropriated for a 
period of five (5) successive years the right to use 
shall thereupon cease and revert to the public and be-
come again subject to appropriation in the manner 
herein provided.  

Id. § 1. This provision of the 1919 Water Code remains in Ari-
zona’s current water code in substantially the same form. See 
Ariz. Rev. Stat. § 45-141(C).  
 Arizona’s current water code also provides for a notice and 
hearing process before the Director of the Arizona Department 
of Water Resources, who may issue an order determining 
whether a water right has been forfeited. Id. § 45-189. In addi-
tion, the current water code enumerates several statutory ex-
cuses for nonuse of water rights, including federal, state, or 
local laws imposing land or water use restrictions; drought or 
other unavailability of water; the operation of legal proceed-
ings; and other reasons that a court of competent jurisdiction 
deems would warrant nonuse. Id.  
Legislation and Court Decisions Addressing Applicability 
of Forfeiture to Pre-1919 Rights 

 The 1919 Water Code also contained savings clauses re-
garding the effect of the code on prior vested water rights. For 
example, section 56 of the 1919 Water Code provided that 
“[n]othing in this act contained, shall impair the vested rights 
of any person, association or corporation to the use of water.” 
Ariz. Laws 1919, ch. 164, § 56. Furthermore, the forfeiture 
provision of the 1919 Water Code included its own savings 
clause providing that “nothing herein contained shall be so 
construed as to take away or impair the vested rights which any 
person, firm, corporation or association may have to any water 
at the time of passage of this act.” Id. § 1. These savings claus-
es are now consolidated and codified under Ariz. Rev. Stat. 
§ 45-171.
 Uncertainty over whether the savings clauses under the 
1919 Water Code exempted pre-1919 water rights from opera-
tion of the forfeiture statutes eventually led to the Arizona State 
Legislature amending the water code to clarify the issue. In 
1995, the legislature enacted numerous amendments to Arizo-
na’s water code, which, among other changes, expressly stated 
that forfeiture did not apply to water rights vested prior to June 
12, 1919—the effective date of the 1919 Water Code. See Ariz. 
Rev. Stat. §§ 45-141(C), -188(A).  
 The effects of the 1995 amendments on Arizona’s forfei-
ture statutes were short-lived, however. In 1999, the Arizona 
Supreme Court struck down the amendments to the forfeiture 
statutes as violating the due process clause of the Arizona Con-
stitution. See San Carlos Apache Tribe v. Superior Court, 972 
P.2d 179, 189–90 (Ariz. 1999). The court held that, if applied 
retroactively, the amendments created new protections for pre-
1919 water rights that may have been forfeited and vested in 
others under the law existing prior to 1995. Id. at 190–91. The 
court held further that “[f]orfeiture and resultant changes in 

priority must be determined under the law as it existed at the 
time of the event alleged to have caused the forfeiture.” Id. at 
190. 
 Although the 1995 amendments were determined to be 
unconstitutional, the San Carlos decision did not resolve the 
issue regarding the applicability of Arizona’s forfeiture statutes 
to pre-1919 water rights. Subsequent federal court decisions 
have disagreed regarding the scope of the San Carlos decision 
and whether the savings clauses under the 1919 Water Code 
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exempted pre-1919 water rights from operation of Arizona’s 
forfeiture statutes. 
 In 2010, the Arizona federal district court with jurisdiction 
over the Globe Equity No. 59 Decree (Globe Equity Decree), 
which covers the middle and upper segments of the Gila River 
mainstream, issued an order determining that pre-1919 water 
rights were not subject to statutory forfeiture. See United States 
v. Gila Valley Irrigation Dist., No. 4:31-cv-00061 (D. Ariz.
Aug. 3, 2010) (2010 Order). The 2010 Order was authored by 
the Honorable Susan R. Bolton, who also authored the trial 
court decision affirmed in San Carlos before her appointment 
to the federal bench. Judge Bolton found that the Arizona Su-
preme Court had not actually considered in San Carlos whether 
the 1919 Water Code permitted the five-year forfeiture statute 
to be applied to pre-1919 water rights. 2010 Order at 38. To 
answer that question, Judge Bolton examined decisions by the 
Nevada Supreme Court and the U.S. Court of Appeals for the 
Ninth Circuit holding that the savings clauses under Nevada’s 
1913 water code prohibited application of forfeiture provisions 
to pre-code water rights because doing so would impair those 
water rights in contravention of the savings clauses. Id. at 39–
40 (discussing In re Manse Spring & Its Tributaries, 108 P.2d 
311 (Nev. 1940); United States v. Orr Water Ditch Co., 256 
F.3d 935, 941–42 (9th Cir. 2001)). Judge Bolton concluded that 
(1) the savings clauses under the 1919 Water Code similarly 
prohibited application of the code’s forfeiture provisions to pre-
1919 water rights, and (2) such rights could only be lost in ac-
cordance with the law that was in place before the 1919 Water 
Code. Id. at 40.  
 In June 2017, the Ninth Circuit reversed Judge Bolton’s 
order on the forfeiture issue. See United States v. Gila Valley 
Irrigation Dist., 859 F.3d 789, 806–07 (9th Cir. 2017) (Gila 
Valley). The Ninth Circuit held that the Arizona Supreme 
Court’s decision in San Carlos foreclosed an interpretation of 
Arizona law (i.e., the savings clauses under the 1919 Water 
Code) to exempt pre-1919 water rights from operation of the 
forfeiture statutes. Id. at 806. The Ninth Circuit found that by 
finding the 1995 amendments exempting water rights vested 
prior to June 12, 1919, from statutory forfeiture unconstitution-
ally retroactive, “the Arizona Supreme Court necessarily held 
that the 1995 amendment constituted a change in the law.” Id. 
(citing San Carlos, 972 P.2d at 189–90).  
 The Ninth Circuit’s ruling in Gila Valley has had signifi-
cant consequences for landowners with water rights under the 
Globe Equity Decree. After the Ninth Circuit’s decision, law-
suits were initiated challenging the water rights of several 
landowners in the upper Gila River valley as being forfeited 
under Arizona law due to nonuse in the five-year period pre-
ceding the lawsuits. These lawsuits remain pending and are 
indicative of the type of litigation that could occur across the 
state if Arizona courts ultimately determine pre-1919 water 
rights are subject to statutory forfeiture.  
Salt River Project’s Petition for Interlocutory Review 

 Shortly following the Ninth Circuit’s decision in Gila Val-
ley, the Salt River Project, which is a major irrigation district 

and electrical power provider in Arizona, moved to initiate a 
contested case in the Gila River Adjudication to consider the 
applicability of Arizona’s forfeiture laws to pre-1919 water 
rights as an issue of broad legal importance. See Salt River 
Project’s Motion to Initiate Contested Case and Designate Issue 
of Broad Legal Importance Regarding Forfeiture of Pre-1919 
Rights, In re Gen. Adjudication of All Rights to Use Water in 
the Gila River Sys. & Source, Nos. W-1 to W-4 (Consolidated) 
(Ariz. Super. Ct., Maricopa Cnty. Dec. 14, 2017). In its motion, 
the Salt River Project asserted that San Carlos had not resolved 
the forfeiture issue as the Ninth Circuit had concluded, and 
stressed the need for Arizona courts to decide this important 
issue of Arizona law. Id. at 4–5. However, after briefing and 
oral argument, the Gila River Adjudication court denied the 
Salt River Project’s motion, finding that the issue of whether 
pre-1919 water rights can be lost through statutory forfeiture 
should be resolved in the course of the adjudication in conjunc-
tion with a specific claim or claims. See In re Gen. Adjudica-
tion of All Rights to Use Water in the Gila River Sys. & Source, 
Nos. W-1 to W-4 (Consolidated) (Ariz. Super. Ct., Maricopa 
Cnty. Aug. 15, 2018) (order denying motion to initiate contest-
ed case and designate issue of broad legal importance regarding 
forfeiture of pre-1919 rights). 
 On October 31, 2018, the Salt River Project filed a petition 
with the Arizona Supreme Court seeking interlocutory review 
of the Gila River Adjudication court’s August 15, 2018, order. 
The petition not only seeks an order that the Gila River Adjudi-
cation court erred in denying the Salt River Project’s request 
for a contested case to consider whether pre-1919 water rights 
can be lost through statutory forfeiture, but also requests the 
court to take up the issue itself. Petition for Interlocutory Re-
view at 2. The petition asserts numerous factors in favor of the 
court accepting review, including: (1) the need to decide this 
important issue of law before further proceedings in the Gila 
River Adjudication; (2) the substantial savings in time and ex-
pense in the adjudications that would result from the court’s 
resolution of the issue; (3) as Judge Bolton determined in the 
2010 Order, San Carlos did not decide the merits of the pre-
1919 forfeiture question; and (4) the need to correct the Ninth 
Circuit’s decision on an important issue of Arizona law. Id. 
at 5–15.  
 The Salt River Project’s petition was supported and op-
posed by numerous parties to the Gila River Adjudication. Sev-
eral Phoenix area cities and private parties claiming water 
rights under Arizona law filed joinders in support of the peti-
tion. A response in opposition was filed by the United States. 
In general, the United States, both in its own capacity and as 
trustee for Native American tribes in Arizona, has supported 
application of Arizona’s forfeiture laws to all water rights in 
Arizona that are based on state law. This is due, in large part, to 
the fact that federal reserved water rights are generally consid-
ered not to be subject to state laws on forfeiture. See United 
States v. Orr Water Ditch Co., 309 F. Supp. 2d 1245, 1248 (D. 
Nev. 2004) (“federal reserved rights are sharply distinguished 
from state water rights in that the latter can be lost pursuant to 
the doctrines of forfeiture, abandonment, and the failure to per-

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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fect”), aff’d sub nom. United States v. Truckee-Carson Irriga-
tion Dist., 429 F.3d 902 (9th Cir. 2005). Accordingly, broad 
application of forfeiture laws to water rights based on state law 
could result in the relinquishment of numerous water rights 
competing for water resources with federal water rights hold-
ers.  
 Briefing on the petition for review concluded in January 
2019, and it is expected that the Arizona Supreme Court will 
rule on the petition in the near future. Whatever the court’s 
decision, it will have significant consequences for thousands of 
claimants in the Gila River Adjudication and the parties cur-
rently engaged in forfeiture-related litigation under the Globe 
Equity Decree.  
 Editor’s Note: The reporter and other attorneys in the 
reporter’s law firm were involved in the federal district court 
and Ninth Circuit cases discussed in this report. Attorneys in 
the reporter’s law firm are also involved in the pending petition 
for review before the Arizona Supreme Court and represent 
multiple parties in Arizona’s water rights adjudications. 
 
 
ENFORCEABLE WATER RIGHT 
(continued from page 1) 

 Based on this decretal language, and in particular the third 
paragraph, in 2011 the Division Engineer for Water Division 
No. 2 (Arkansas River Basin) issued a cease and desist order to 
the Dills and Pearces (collectively, Dill/Pearce) to prevent them 
from using water from certain springs that the Division Engi-
neer asserted was tributary to Cherry Creek, and therefore 
should be delivered into the Campbell Ditch pursuant to the 
first and second paragraph of the 1909 decree. Id. ¶ 16. 
Dill/Pearce, whose water supply was derived from the springs, 
responded by suing the State and Division Engineer (collective-
ly, Engineers), seeking a declaratory judgment that the water 
from the disputed springs was historically considered a separate 
source from Cherry Creek and that the springs were likely trib-
utary to Stout Creek, not Cherry Creek. Id. ¶ 17. Dill/Pearce 
also sought a preliminary injunction to which the Engineers 
filed an answer. Id. Yamasaki Ring, LLC (Yamasaki), the 
owner of an interest in the Campbell Ditch, also filed an answer 
in the declaratory judgment action. Id. 
 Dill/Pearce were unsuccessful in obtaining a preliminary 
injunction. They thereafter filed an application to adjudicate 
both absolute and conditional water rights from the disputed 
springs. Id. ¶ 18. Both the Engineers and Yamasaki filed state-
ments of opposition to the application. Id. Yamasaki does not 
appear to have filed a competing water rights application. Ra-
ther, Yamasaki filed a motion for determination of a question 
of law in both the declaratory judgment action and the water 
rights application seeking a ruling on “whether the springs[,] as 
set forth in the 1909 Decree[,] are a decreed supplemental 
source of the two [Cherry Creek] water rights.” Id. (alterations 
in original). Yamasaki contended that the springs were a sup-
plemental source of supply for the two Cherry Creek priorities 
decreed to the Campbell Ditch and, apparently, that the appro-
priation dates, priorities, and rates of flow for the two Cherry 
Creek water rights applied with equal force to the springs. Id. 
¶ 35. 
 The water court disagreed with Yamasaki, reasoning that:  

The 1909 Decree fails to establish a priority number, 
date or flow rate for this supplemental water source. 
Therefore, [Judge Bailey] did not confirm a specific 
water right attributable to the springs but only decreed 
an entitlement to receive and conduct the springs’ wa-
ter without adjudicating any appropriation date or pri-
ority enforceable or administrable for a water right in 
the springs. 

Id. ¶ 19 (alteration in original). The water court went on to ob-
serve that the decree failed to  

award a priority . . . , . . . [set] acreage for the water’s 
use, and . . . [establish] an amount[,] all things the Dis-
trict Court in 1909 was clearly aware needed to be in-
cluded in order to decree a separate and distinct water 
right as shown by the District Court’s award for the 
[Cherry Creek water rights].  

Id. (alterations in original). The water court concluded that the 
lack of this information meant that there was no specific adju-
dication of a water right from the springs and, therefore, the 
Campbell Ditch did not have an enforceable right to water from 
the springs. Id. In response to a request by Yamasaki, the water 
court subsequently clarified its ruling, holding that the 1909 
decree’s lack of information describing a water right from the 
springs and its lack of a priority date meant it did not adjudicate 
a separate or distinct water right for the springs. Id. ¶ 20. Ra-
ther, the water court concluded that the 1909 decree granted 
“the owners of the Campbell Ditch water rights” nothing more 
than “an unenforceable entitlement to water from the springs 
when the two [Cherry Creek] water rights are not fully satisfied 
from diversions from Cherry Creek up to a total of 4.68 [cfs].” 
Id. (first alteration in original). 
 Meanwhile, Dill/Pearce successfully prosecuted their wa-
ter rights application, obtaining a conditional water right for 
0.54 cfs and an absolute water right for 0.46 cfs from the 
springs based on a 1903 appropriation date and a 2013 applica-
tion date. Id. ¶ 21. 
 Yamasaki appealed, but only sought review of whether the 
water court erred when it determined that “the Campbell Ditch 
water rights have no legally enforceable right to the springs 
against any . . . adjudicated water right holder.” Id. ¶ 22. The 
Colorado Supreme Court upheld the decision of the water 
court. 
 After an extensive review of the history of the adjudication 
of the Campbell Ditch water rights and early conflicting claims 
to the springs, the court turned to the relevant legal principles 
applicable to adjudication of water rights and interpretation of 
water right decrees. It began by reciting the familiar law that a 
water decree does not confer a water right, but rather confirms 
a preexisting water right created by an act of appropriation. Id. 
¶ 25. Moreover, while a water right becomes a vested right 
upon appropriation, it does not have a legally enforceable prior-
ity until it is adjudicated in a decree. Id. 
 The court then turned to the established principles for in-
terpretation of water rights decrees. It summarized those prin-
ciples by stating that the court looks to the plain language of 
the decree, and only looks to extrinsic evidence if the language 
of the decree is ambiguous. Id. ¶ 26. A water rights decree 
“should be complete and certain in itself,” id. ¶ 27 (quoting 
Farmers High Line Canal & Reservoir Co. v. City of Golden, 
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975 P.2d 189, 199 n.14 (Colo. 1999)), and the scope of the wa-
ter right should “appear on the face of the decree or result from 
a proper construction of its express provisions,” id. (quoting 
Select Energy Servs., LLC v. K-LOW, LLC, 2017 CO 43, ¶ 16, 
394 P.3d 695). Thus, a water right decree should define the 
nature and extent of the water right, including its priority, loca-
tion, source of supply, amount, and the beneficial uses to which 
it is or will be applied. Id. ¶ 28. The overall goals of an adjudi-
cation are to define a water right and to establish its priority for 
purposes of administration of all water rights. Id. 
 The court then applied these principles to the 1909 decree 
for the Campbell Ditch. It found, like the water court, that the 
decree provisions for the springs lacked the information typi-
cally associated with a decreed water right, such as an appro-
priation date, priority date, and quantification of the amount of 
water appropriated, much of which was specifically required by 
the statutory scheme in place in 1909. Id. ¶ 34. It further noted 
that the decretal paragraphs for the Campbell Ditch water rights 
from Cherry Creek contained the required information, unlike 
the decretal paragraph addressing the springs, which wholly 
lacked the necessary information. Because the 1909 decree’s 
paragraph addressing the springs did not define the water rights 
or assign a priority date, the court concluded it lacked the re-
quired indicia of enforceability and could not be considered an 
adjudicated water right that could be enforced or administered 
as among other adjudicated water rights. Id. ¶ 33. 
 Yamasaki, however, was not dissuaded. Yamasaki argued 
that the springs were a supplemental or additional source of 
supply for the two appropriations from Cherry Creek and 
should be administered as part of the supply of those two water 
rights. Id. ¶ 35. The court disagreed, concluding that the de-
cree’s omission of the typical terms of a water right and failure 
to assign an enforceable priority meant that the right conferred 
by the decree to “receive and conduct” water from the springs 
was not an enforceable water right. Id. Yamasaki also argued 
that the term “adjudged” in the third paragraph of the 1909 
decree should be interpreted as giving rise to an adjudicated 
water right. Id. ¶ 36. The court rejected this argument on the 
grounds that all the 1909 decree “adjudged” was the ditch’s 
right to receive and conduct an unknown quantity of water 
from the springs. Id. ¶ 37. However, it lacked any of the other 
terms necessary to create an enforceable, administrable water 
right, in particular, a priority date by which the right could be 
enforced as among other water rights. Id. Finally, the court 
rejected Yamasaki’s argument that it should consider extrinsic 
evidence to interpret the decree, because the court found the 
decree to be unambiguous. Id. ¶¶ 38–39. 
 
 

FEDERAL WATER QUALITY 
(Dietrich C. Hoefner, Reporter) 

 
 
WOTUS RULE UPDATES 

Southern District of Texas Remands Obama WOTUS Rule 

 The U.S. District Court for the Southern District of Texas 
decided on May 28, 2019, that the Obama-era Clean Water 
Rule defining “waters of the United States” (WOTUS Rule), 
see 80 Fed. Reg. 37,054 (June 29, 2015), must be remanded to 
the U.S. Environmental Protection Agency and the U.S. Army 

Corps of Engineers (collectively, Agencies) because of a viola-
tion of the Administrative Procedure Act (APA) during the 
rulemaking process. See Texas v. EPA, No. 3:15-cv-00162, 
2019 WL 2272464 (S.D. Tex. May 28, 2019). The decision 
continues a previously entered preliminary injunction prevent-
ing the WOTUS Rule from being applied in Texas, Louisiana, 
or Mississippi pending the Agencies’ proceedings on remand. 
See Order on Motion for Preliminary Injunction, Texas v. EPA, 
No. 3:15-cv-00162, 2018 WL 4518230 (S.D. Tex. Sept. 12, 
2018). 
 The decision focuses on the changes to the definition of 
the term “adjacent waters” between the proposed and final 
rules. The proposed rule defined adjacent waters to mean those 
waters that are “bordering, contiguous or neighboring,” which 
in turn was defined to mean “waters located within the riparian 
area or floodplain” of a jurisdictional water or waters with a 
shallow surface or subsurface connection to such a water. 2019 
WL 2272464, at *2 (emphasis omitted) (quoting 79 Fed. Reg. 
22,188, 22,263 (proposed Apr. 21, 2014)). 
 In contrast, the final rule continued to define adjacent as 
“bordering, contiguous or neighboring,” but changed the defi-
nition of “neighboring” to mean all waters “located within 100 
feet of the ordinary high water mark” of a jurisdictional water, 
within the 100-year floodplain of such a water, within 1,500 
feet of the high tide line of such a water, or within 1,500 feet of 
the ordinary high water mark of the Great Lakes. Id. at *3. 
 The court found that the change between the proposed rule 
and the final rule violated the APA because the Agencies did 
not give the public an opportunity to comment and because the 
final rule was not the “logical outgrowth” of the proposed rule. 
The court explained: 

the Final Rule violated the APA’s notice-and-
comment requirements by deviating from the Pro-
posed Rule in a way that interested parties could not 
have reasonably anticipated. Instead of continuing to 
use ecologic and hydrologic criteria to define “adja-
cent waters” as originally proposed, . . . the Final Rule 
abandoned this approach and switched to the use of 
distance-based criteria. This shift in terminology and 
approach led to the promulgation of a Final Rule that 
was different in kind and degree from the concept an-
nounced in the Proposed Rule. 

Id. at *5 (citations omitted). 
 The decision does not address the merits of the final rule. 
And because it extends only the existing injunction, its effects 
pending remand are limited to the same states—Texas, Louisi-
ana, and Mississippi. 
Withdrawals from WOTUS Litigation 

 In a separate lawsuit pending in the U.S. District Court for 
the District of North Dakota, Colorado and New Mexico have 
recently withdrawn from participation as plaintiffs, changing 
the status of the WOTUS Rule in those states. See Order Dis-
missing State of Colorado, New Mexico State Engineer, and 
New Mexico Environment Department as Plaintiffs, North Da-
kota v. EPA, No. 3:15-cv-00059 (D.N.D. May 14, 2019). Both 
states are now removed from the preliminary injunction entered 
by the court, making the WOTUS Rule generally applicable in 
those states. Id. However, in response to New Mexico’s request 
to withdraw, a number of county governments in New Mexico 
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sought, and were granted, intervention in the case to step into 
the shoes of the state. See Order Granting Coalition of Arizo-
na/New Mexico Counties for Stable Economic Growth’s Mo-
tion to Intervene, North Dakota v. EPA, No. 3:15-cv-00059 
(D.N.D. May 14, 2019). The preliminary injunction therefore 
likely remains in effect in these counties, but is the subject of 
ongoing briefing before the court. 
 Similarly, Wisconsin recently withdrew from the litigation 
pending in the U.S. District Court for the Southern District 
of Georgia. See Order on Motion to Withdraw, Georgia v. 
Wheeler, No. 2:15-cv-00079 (May 2, 2019). 
Proposed Replacement WOTUS Rule Still in Progress 

 The Trump administration’s proposed replacement rule 
that was released in early 2019 remains in progress. See Re-
vised Definition of “Waters of the United States,” 84 Fed. Reg. 
4154 (proposed Feb. 14, 2019); see also Vol. XXXVI, No. 1 
(2019) of the Mineral Law Newsletter (Environmental Issues 
report). The Agencies accepted comments on the proposed rule 
through April 15, 2019. Attorneys general from multiple states 
have expressed significant opposition to the proposed rule and 
it is likely to face a legal challenge once finalized. 
 
 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
CALIFORNIA ADOPTS WETLANDS REGULATION TO FILL 

FEDERAL GAP 

 Anticipating a rollback of federal wetlands regulation un-
der the Clean Water Act, the California State Water Resources 
Control Board (Board) adopted rules to protect wetlands and 
other environmentally sensitive waterways, and procedures for 
discharges of dredged or fill material. See Media Release, Cal. 
State Water Res. Control Bd., “California Water Board Adopts 
Statewide Wetland Definition and Procedures” (Apr. 2, 2019). 
 The new rules provide a common, statewide definition of 
“wetland.” Under the new rules an area is a wetland if it meets 
three criteria: 

(1) the area has continuous or recurrent saturation of 
the upper substrate caused by groundwater, or shallow 
surface water, or both; (2) the duration of such satura-
tion is sufficient to cause anaerobic conditions in the 
upper substrate; and (3) the area’s vegetation is domi-
nated by hydrophytes or the area lacks vegetation. 

Cal. State Water Res. Control Bd., “State Wetland Definition 
and Procedures for Discharges of Dredged or Fill Material to 
Waters of the State,” § II (adopted Apr. 2, 2019). 
 According to the Board,  

[t]he rules are largely based on the scientific conclu-
sions used for the existing U.S. Army Corps of Engi-
neers’ wetland definition and regulatory programs. 
One exception is that in arid portions of the state, the 
[Board’s] definition protects non-vegetated wetlands, 
such as desert playas, that otherwise would not be 
covered under federal jurisdiction. 

Media Release at 1. 

 For additional coverage of this topic, see Vol. XXXVI, 
No. 2 (2019) of the Mineral Law Newsletter (California Mining 
report). 
 
CHALLENGE TO WATER RIGHT REVOCATION FAILS DUE TO 

UNTIMELY CHALLENGE 

 On May 20, 2014, the California State Water Resources 
Control Board adopted an order revoking a water right license 
held by the Millview County Water District (District). The Dis-
trict filed a petition for writ of mandate challenging the deci-
sion on June 30, 2014, beyond the 30-day statute of limitations 
in Cal. Water Code § 1126(b). Claiming the statute ran from 
the issuance of a “corrected” order on June 2, 2014, the District 
argued the filing was timely. 
 Holding that the “corrected” order contained only non-
substantive changes to the original order, the First District 
Court of Appeal held the petition was untimely. Millview Cnty. 
Water Dist. v. State Water Res. Control Bd., 244 Cal. Rptr. 3d 
44 (Ct. App. 2019), review denied (May 22, 2019). 
 

 

COLORADO 
(William A. Paddock, Reporter) 

 
 
CASE LAW UPDATE 

Dividing the Tail Waters—When a Dam Is Not a Divide 
 In Colorado, one can appropriate and adjudicate water 
rights supplied by so-called “tail water” or “waste water,” 
which is surface runoff from another appropriator’s water use 
that is intercepted before it reaches a stream; however, the wa-
ter right thus acquired is limited because, under Colorado law, 
the appropriator cannot require the “water waster” to continue 
the discharge of waste water so appropriated. E.g., City of 
Boulder v. Boulder & Left Hand Ditch Co., 557 P.2d 1182 (Co-
lo. 1976). In In re Application for Water Rights of Huffaker, 
2019 CO 28, 439 P.3d 1224, the dispute concerned the source 
of waste water claimed under competing appropriations, as 
well as the relative priorities of those competing water rights. 
 The facts are a bit convoluted, but can be summarized as 
follows. There is a “borrow” ditch that runs for a mile or more 
in a north-south direction along the west side of Conejos Coun-
ty Road 19. The borrow ditch collects water that runs off from 
adjacent agricultural fields. That water flows from south to 
north in the borrow ditch. Water diversions have been made 
from this ditch by Lee and Grace Bagwell, Lee Crowther, and 
S. Cade and Bradley Huffaker. The first claim for water rights 
from the borrow ditch was made by the Bagwells, whose point 
of diversion is farthest south (upstream) and who have a de-
creed senior water right to the waste water. Moving north, the 
next diverter is Crowther, followed by the Huffakers. There is a 
dam in the borrow ditch immediately north of Crowther’s last 
diversion from the ditch, upstream from the Huffakers, created 
by a raised gravel driveway to a farm field. That driveway has 
been in place for at least 30 years. The effect of the dam in the 
borrow ditch is to direct water through Crowther’s northern 
diversions to Crowther’s lands. In times of high flow, excess 
waste water in the borrow ditch flows onto the county road at 
the driveway and back into the borrow ditch north of the 
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driveway, continuing north towards the Huffakers’ points of 
diversion from the borrow ditch. There is additional inflow to 
the borrow ditch south of the raised gravel driveway. See gen-
erally id. ¶¶ 6–9. 
 In December 2013, the Huffakers, the farthest downstream 
(north) of the three diverters, filed an application for an abso-
lute water right in the amount of 8 cubic feet per second (cfs) 
from the borrow ditch to irrigate 75 acres, and a conditional 
water right for the same 8 cfs to irrigate an additional 85 acres. 
Id. ¶ 10. The Huffakers claimed a May 5, 1952, appropriation 
date and identified the source of supply for the water rights as 
all water entering the borrow ditch from the point of the Bag-
wells’ northernmost diversion, through Crowther’s property, to 
the Huffakers’ points of diversion. Id. ¶ 11. Crowther filed a 
statement of opposition asserting the right to water from the 
same ditch and, two and a half years later, filed his own appli-
cation for an absolute water right to 7 cfs and a conditional 
water right to 3 cfs from the borrow ditch to irrigate his land. 
Id. ¶ 12. Crowther, like the Huffakers, claimed an appropriation 
date of May 5, 1952. Id. The Huffakers opposed Crowther’s 
application, asserting a senior priority to the water claimed by 
Crowther. Id. 

 The two cases were consolidated for trial. Id. ¶ 13. At trial, 
the Huffakers argued that the competing applications sought 
water from the same source, and because the Huffakers’ appli-
cation had been filed first, they were entitled to a senior water 
right in the borrow ditch. Id. The water court disagreed, finding 
instead that the sections of the borrow ditch south and north of 
the driveway did not constitute the same source of supply. Id. 
Because the driveway blocked the borrow ditch, directing wa-
ter through Crowther’s diversion, the section of the borrow 
ditch lying south of the driveway could not have been the same 
source of the water diverted north of the driveway. Id. ¶ 15. 
The water court relied on the decision in South Adams County 
Water & Sanitation District v. Broe Land Co., 812 P.2d 1161, 
1167 (Colo. 1991), to conclude by analogy that there was no 
conflict between the priorities of the water rights because the 
two water rights had separate sources of supply. Huffaker, 2019 
CO 28, ¶ 15. The water being diverted by Crowther could not 
reach the Huffakers’ diversion points, and to the extent that the 
raised gravel driveway blocked the water in the borrow ditch 
from reaching the Huffakers, it could not have been the source 
of supply of the Huffakers’ claimed water rights. Based on 
these conclusions, the water court held, in effect, that the 
Huffakers’ water right was not senior to that of Crowther, even 
though the Huffakers’ application had been filed several years 
before Crowther’s, because the water rights did not share a 
common source of supply. Id. ¶ 17. Thus, the court adjudicated 
water rights to the Huffakers for water collected north of the 
driveway and to Crowther for water collected in the borrow 
ditch south of the driveway. Id. The water court also granted 
the Huffakers a water right for the quantity of water that flowed 
around the raised gravel driveway and reentered the borrow 
ditch. Id. ¶ 18. The Huffakers appealed, asserting that the 
source of water for both their water rights and Crowther’s wa-
ter rights was the same, and therefore, under the postponement 
doctrine, Crowther’s water right was junior to that of the 
Huffakers. Id. ¶ 19. 
 The central issue on appeal was whether the raised drive-
way that dammed the borrow ditch effectively divided it for 

purposes of determining the source of supply for the respective 
water rights. If it did not, then the Huffakers’ water right would 
be senior to that of Crowther’s under Colorado’s postponement 
doctrine because the Huffakers’ application was filed two cal-
endar years before Crowther’s. See Colo. Rev. Stat. § 37-92-
306. Under that circumstance, the Huffakers would be entitled 
to divert their full decreed entitlement to the waste water before 
Crowther could divert. 
 The Colorado Supreme Court reversed the decision of the 
water court, concluding that the existence of the dam in the 
borrow ditch did not divide the water in the borrow ditch into 
two separate sources of supply, holding instead that the entire 
borrow ditch had a common source of supply. Huffaker, 2019 
CO 28, ¶ 21. As a consequence, the Huffakers’ water right was 
senior to that of Crowther under the postponement doctrine. Id. 
While the court disagreed with the water court’s reliance on the 
Broe decision for purposes of determining the parties’ relative 
priorities in the water, id. ¶ 27, this disagreement was not the 
fundamental basis for its reversal. Rather, in finding that 
Crowther and the Huffakers had a common source of supply 
the court appears to have focused on the fact that water in 
the borrow ditch “routinely” flowed around the raised gravel 
driveway and rejoined the borrow ditch farther north. Id. ¶ 31. 
It supported this conclusion by quoting the definition of “same 
common source” found in Colo. Rev. Stat. § 37-92-401(1)(b), 
part of the so-called tabulation statute that guides the Division 
Engineers’ tabulation of priorities as among different water 
rights “deriving their supply from the same common source.” 
Id. § 37-92-401(1)(b). It defines a common source of water as 
“all of those waters in a water division, either surface or under-
ground, that if left in their natural state would join together to 
form a single natural watercourse before exiting the water divi-
sion.” Id. § 37-92-401(1)(b)(I). In reliance on this definition, 
the court concluded that since water “routinely” flowed around 
the raised gravel driveway and eventually rejoined the borrow 
ditch farther north to form “‘a single natural water course’ 
north of the driveway,” the sections of the borrow ditch north 
and south of the driveway constitute the same source of water. 
Huffaker, 2019 CO 28, ¶ 32. 
 This decision is a bit perplexing. The water court found as 
a matter of fact that the raised gravel driveway prevented a 
certain amount of water in the borrow ditch from ever reaching 
the Huffakers, and therefore, the Huffakers’ senior absolute 
water right only attached to the water that entered the borrow 
ditch from the west north of the raised gravel driveway and 
water that entered the borrow ditch after flowing around the 
raised gravel driveway. That was the only water physically 
available to the Huffakers. Thus, a certain portion of the water 
in the borrow ditch had never been available for appropriation 
by the Huffakers, namely the amount diverted by Crowther, 
and flows insufficient to flow out of the borrow ditch and 
around the gravel driveway, because such water never physi-
cally reached the Huffakers’ diversions. The court appears to 
have either made a contrary factual finding without addressing 
the sufficiency of factual evidence underlying the water court’s 
findings of fact, or concluded as a matter of law that a dam in a 
borrow ditch that is routinely over-flowed is insufficient to 
effect a division in the source of supply for appropriations on 
either side of the dam. Neither of these alternatives addresses 
how the water rights must now be administered. Under strict 
priority administration it would appear that Crowther must ei-
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ther allow the waste water to flow around the dam until the 
Huffakers’ water rights are satisfied, or remove the dam. In 
either circumstance, however, the Huffakers appear to receive a 
greater water supply than that which was historically physically 
available to their points of diversion. 
Legal Adequacy of a Published, but Partially Incorrect, 
Notice of a Change of Water Right 
 In 2008, Roger Brooks and Veryl Goodnight (collectively, 
Brooks) filed an application in the Division 7 water court seek-
ing to change the point of diversion of their 0.167 cfs water 
right from the Giles Ditch to the Davenport Ditch. See Sheek v. 
Brooks, 2019 CO 32M, ¶¶ 1, 4, 440 P.3d 1145. The published 
notice of the application incorrectly described the location of 
the Davenport Ditch headgate. The original application de-
scribed the Davenport Ditch’s headgate as a point on the east 
section line of Section 13, Range 13W, while the correct loca-
tion was on the west section line of Section 18, Range 12W. 
Since Sections 13 and 18 shared a common section line, how-
ever, the error in the legal description was only 100 feet. 
Brooks discovered the error four months after the application 
was published, at which time he requested and was granted 
leave of the court to file an amended application to correct the 
error. Notwithstanding the error, the published notice referred 
to the Davenport Ditch as the point of diversion requested by 
Brooks five separate times, once in boldface type. As required 
by law, notice was mailed to the owner of the land on which 
the Davenport Ditch’s headgate is located. Id. ¶¶ 4–6. 
 Rule 4 of the Uniform Local Rules for All State Water 
Court Divisions governs amendments or corrections to applica-
tions. Rule 4(b)(3) requires republication of notice when an 
amendment or correction would change a structure to a differ-
ent quarter section. Application of that rule would have re-
quired republication of notice by Brooks. However, Rule 4(c) 
provides that “[u]pon a showing that no person will be injured, 
the water judge or referee may determine that republication is 
unnecessary.” The water court granted the motion to amend 
and did not require republication, finding that “no person 
[would] be injured by the amendment.” Sheek, 2019 CO 32M, 
¶ 7 (alteration in original). The change in point of diversion 
was subsequently approved by the water court. 
 Some eight years later, Gary Sheek, the Sheek Family 
Limited Partnership, and Pamsey I. Sheek (collectively, Sheek) 
filed a complaint in the water court seeking, among other 
things, a declaratory judgment that the change of water rights 
from the Giles Ditch to the Davenport Ditch was void for lack 
of proper notice. Id. ¶¶ 8, 9. Sheek’s complaint also sought to 
quiet title to a prescriptive access easement for the Davenport 
Ditch, including ancillary access rights; and asserted claims for 
trespass, theft and interference with a water right, and injunc-
tive relief. Id. ¶ 9. Brooks responded by filing a motion for 
summary judgment on the declaratory judgment claim and a 
motion to dismiss the remaining claims. Id. 

 The water court granted Brooks’s motions, ruling that the 
published notice of the application was sufficient to put inter-
ested parties on inquiry notice of the claims in the application 
and, therefore, the decree was valid. Id. ¶ 10. The water court 
then concluded that since the decree was valid, Sheek’s claims 
for trespass and injunctive relief were moot, and the water 
court lacked ancillary jurisdiction over the remaining claims. 
Id. Sheek appealed. On appeal, the Colorado Supreme Court 

agreed the originally published notice of Brooks’s application 
was sufficient to put Sheek on inquiry notice of Brooks’s claims, 
but concluded that all of the remaining claims should have been 
dismissed for lack of jurisdiction, as opposed to dismissing 
some of the claims on mootness grounds. 
 The court began its analysis by restating the established 
requirement that published notice “must put interested parties 
‘to the extent reasonably possible on inquiry notice of the na-
ture, scope, and impact of the proposed diversion.’” Id. (quot-
ing Monaghan Farms, Inc. v. City & Cnty. of Denver By & 
Through Bd. of Water Comm’rs, 807 P.2d 9, 15 (Colo. 1991)). 
It went on to explain:  

 The inquiry notice standard is not onerous. To 
meet the standard, a resume notice must include “suf-
ficient facts to attract the attention of interested per-
sons and prompt a reasonable person to inquire 
further.” Monaghan Farms, 807 P.2d at 15; see also 
City of Black Hawk v. City of Central, 97 P.3d 951, 
959–61 (Colo. 2004). Thus, a resume notice is defec-
tive only if, “taken as a whole[, it] is insufficient to in-
form or put the reader on inquiry of the nature, 
scope[,] and impact of the proposed diversion.” Mon-
aghan Farms, 807 P.2d at 15. We have explained that 
“[i]n cases where notice was inadequate, the appli-
cants’ filings were ‘characterized by the complete ab-
sence of material information concerning the disputed 
water rights.’” City of Black Hawk, 97 P.3d at 959 
(quoting City of Thornton v. Bijou Irrigation, 926 P.2d 
1, 26 (Colo. 1996)). 

Id. ¶ 14 (alterations in original). 
 Applying these standards to the published notice of Brooks’s 
application, the court had no difficulty concluding that the pub-
lished notice put Sheek on inquiry notice of the proposed 
change of water rights. Id. ¶ 15. It pointed out that Sheek was 
the sole user of the Davenport Ditch at the time of Brooks’s 
application, so that any mention of the Davenport Ditch in the 
published notice would have placed Sheek on inquiry notice of 
the claims. Id. ¶ 16. The court found this to be particularly true 
here because the application listed the Davenport Ditch five 
times, including one reference in boldface type. Id. 
 The court went on to conclude that the published notice 
also contained other information that put Sheek, or any inter-
ested party, on notice of “the nature, scope, and impact of the 
change in water right.” Id. ¶ 17. The court pointed out that the 
published notice referred to a map of the property involved and 
the locations of the Giles and Davenport Ditches, repeatedly 
mentioned the Davenport Ditch, and expressly stated the quan-
tity of the water right in the Giles Ditch that Brooks sought to 
change to the Davenport Ditch. Id. Given this information, the 
court agreed with the water court’s decision that republication 
of the application was not necessary because the inquiry notice 
standard was met by the original published notice. Id. ¶ 18. 
 The court disagreed with the water court in one respect, 
holding that it should have dismissed Sheek’s remaining claims 
because they were not water matters within the water court’s 
subject matter jurisdiction. Id. ¶ 20. The court concluded that 
Sheek’s claims fell outside the scope of the water court’s ancil-
lary jurisdiction because they would not directly affect the out-
come of a water matter within the jurisdiction of the water 
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court. Id. ¶ 22. The moral of the story appears to be that the 
price of ownership of a water right is eternal vigilance. 
Judicial Review of New Sources of Water Added to an 
Augmentation Plan After Entry of a Decree 
 In re Application for Water Rights of Well Augmentation 
Subdistrict of the Central Colorado Water Conservancy Dis-
trict, 2019 CO 12, 435 P.3d 469, involves a dispute between 
the Well Augmentation Subdistrict of the Central Colorado 
Water Conservancy District (WAS), the Centennial Water and 
Sanitation District (Centennial), and the State and Division 
Engineers over the procedures and burdens of proof that apply 
when the holder of a decreed augmentation plan seeks to in-
clude additional or alternative sources of replacement water in 
the augmentation plan. Colo. Rev. Stat. § 37-92-305(8) sets 
forth the general standards for judicial approval of plans for 
augmentation, and section 37-92-305(8)(c) authorizes addition-
al or alternative sources of replacement water to be added to an 
existing decreed augmentation plan, stating, in part: 

A plan for augmentation may provide procedures to 
allow additional or alternative sources of replacement 
water, including water leased on a yearly or less fre-
quent basis, to be used in the plan after the initial de-
cree is entered if the use of said additional or 
alternative sources is part of a substitute water supply 
plan approved pursuant to section 37-92-308 or if such 
sources are decreed for such use. 

Id. § 37-92-305(8)(c). 
 On May 14, 2008, WAS obtained a decreed plan for aug-
mentation (WAS Decree). See In re Application for Water 
Rights of WAS & S. Platte Well Users Ass’n, Nos. 03CW99, 
03CW177 (Colo. Dist. Ct., Water Div. No. 1 May 14, 2008). 
The WAS Decree allowed WAS to include additional or alter-
native sources of replacement water pursuant to the procedures 
set forth in paragraph 13, which states, in part: 

Supplies of Augmentation Water of Limited Dura-
tion, Additional or Alternative Sources. The Court 
authorizes WAS to use supplies of augmentation wa-
ter of limited duration, and additional and alternative 
sources for replacement in this Augmentation Plan if 
such sources are decreed or lawfully available for such 
use . . . . This paragraph sets forth the procedure under 
which these sources may be used in this plan. These 
procedures are adequate to prevent injury to other wa-
ter rights that might otherwise result from the addition 
of these sources to this plan. 
13.1. Additional Water Rights Separately Decreed or 

Lawfully available for Augmentation Use. If a 
water right is decreed or lawfully available for 
augmentation use and not already approved for 
such use under this decree, WAS shall give at 
least thirty days advance written Notice of Use 
of Water Right for Augmentation to the Court, 
the Division Engineer and all the Objectors 
herein which shall describe: 1) the water right 
by name and decree, if any; 2) the annual and 
monthly amount of water available to WAS 
from the water right; and 3) the location or loca-
tions at which the water will be delivered to the 
stream; 4) evidence that the claimed amount of 

water will not be used by another person; and 
5) the manner in which WAS will account for 
use of the augmentation credits. No water right 
may be used unless the Division Engineer ap-
proves of its use. 

WAS Decree at 19. 
 In July 2015, WAS filed a written notice of use of water 
right for augmentation (Notice of Use) that involved leased 
recharge credits decreed for augmentation use. The recharge 
credits leased by WAS included the recharge credits derived 
from past recharge activities (prior to April 2015), and prospec-
tive recharge credits to be derived from future recharge activi-
ties. WAS’s Notice of Use contained the information required 
by paragraph 13.1 of the WAS Decree to the extent it was 
known. WAS could not provide the exact annual and monthly 
amount of replacement water available to WAS from future 
recharge or the precise location or locations at which the re-
placement water would be delivered to the stream. WAS did, 
however, provide estimates of those amounts and locations. 
 On September 21, 2015, the Division Engineer approved 
use of the existing and prospective recharge credits as an addi-
tional source of replacement water in the WAS Decree, subject 
to six terms and conditions. The conditions of approval includ-
ed a requirement that the recharge credits be “projected” in 
accordance with paragraphs 20 and 20.3.4 of the WAS Decree, 
and be accounted for in accordance with that decree, which 
does not allow WAS to use the prospective recharge credits as 
part of its replacement water supply until the recharge water 
was delivered into the recharge facility. See WAS Decree at 29. 
The conditions of approval also required the prospective re-
charge credits to be accounted for under the WAS Decree 
 Centennial filed an objection to the Notice of Use on the 
grounds that the approval should be limited to the recharge 
credits resulting from water already delivered to the recharge 
facilities as specifically set forth on the attachments to the 
WAS Notice of Use. See Centennial Objection to Notice of Use 
and Request for Hearing at Attachment 1, In re Application for 
Water Rights of WAS, Nos. 03CW99, 03CW177 (Colo. Dist. 
Ct., Water Div. No. 1 Aug. 21, 2015). Centennial asserted that 
separate notices of use should be filed for the recharge credits 
resulting from future deliveries of water to the recharge facili-
ties. Id. Centennial further asserted that the Notice of Use 
lacked the information required by paragraph 13.1(4) of the 
WAS Decree as to the future recharge credits. Id. And, since 
the leases of the recharge credits were terminable after one 
year, Centennial asserted that recharge charge after the first 
year did not meet the “fixed and definite” standard of para-
graph 20.3.5 of the WAS Decree. Id. That paragraph provides, 
in part, that for leased supplies  

WAS may assume deliveries from additional water 
supplies used under ¶13 of this decree to the extent to 
which it has a fixed and definite right to delivery for 
the term of such delivery as of April 1st. This amount 
may be updated if and when additional leased supplies 
are obtained.  

WAS Decree at 29. 
 Centennial invoked the water court’s retained jurisdiction 
under paragraph 45 of the WAS Decree, and the water court 
scheduled a hearing on Centennial’s objection. Prior to the 
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hearing, WAS and Centennial entered into a stipulation in 
which Centennial agreed that WAS could use recharge accre-
tions from diversions to recharge prior to April 2015 (Category 
1 water) in Reach A under the WAS Decree. The recharge ac-
cretions after April 2015 (Category 2 water) were the subject of 
the hearing before the water court that resulted in this appeal.  
 Paragraph 45.2 of the WAS Decree contains the require-
ments for invoking the water court’s retained jurisdiction over 
the question of injury, stating in part: 

Procedure for Retained Jurisdiction. Any person . . . 
may invoke retained jurisdiction by filing a motion to 
do so with this Court. . . . Any motion to invoke re-
tained jurisdiction shall set forth with particularity the 
factual basis and the alleged injury upon which the re-
quested reconsideration is premised, together with 
proposed decree language modifications offered by 
the moving party to remedy the alleged injury. The 
moving party shall have the initial burden of going 
forward to establish the prima facie facts and the ex-
istence of the injury alleged in the motion, but WAS 
shall have the ultimate burden of proof to show either 
that the alleged injury has not occurred or will not oc-
cur, or to propose additional terms and conditions 
which will prevent the injury from occurring. 

WAS Decree at 40. 
 Centennial asserted that monthly and annual amounts of 
the Category 2 water and the locations where it reaches the 
stream were not known and could not have been known at the 
time the Notice of Use was filed, and therefore were not de-
scribed in the Notice of Use. See Centennial Trial Brief at 3, In 
re Application for Water Rights of WAS, Nos. 03CW99, 
03CW177 (Colo. Dist. Ct., Water Div. No. 1 July 25, 2016). 
Centennial further asserted that the information listed in para-
graph 13.1 of the WAS Decree must be provided to prevent 
injury, and because the required information was not provided, 
pursuant to the express language and structure of the WAS 
Decree, there was per se injury to Centennial. Id. at 14. Cen-
tennial argued that proof that the Notice of Use lacked the in-
formation required by the WAS Decree was sufficient to satisfy 
its burden of proving injury in the retained jurisdiction pro-
ceeding. Id. Thus, the issue in dispute was whether Centennial 
had met its burden of proving injury for purposes of invoking 
the water court’s retained jurisdiction simply by demonstrating 
a lack of “required” information in the WAS Notice of Use. 
 At the conclusion of Centennial’s presentation of evidence, 
the water court dismissed Centennial’s claims pursuant to Colo. 
R. Civ. P. 41 for failure to demonstrate injury. The water court 
found that Centennial had “failed to establish prima facie facts 
of WAS’s inability to deliver augmentation water in quantity or 
time to prevent injury to other water users.” In re Application 
for Water Rights of WAS, 2019 CO 12, ¶ 1. Since Centennial 
failed to establish prima facie facts proving that injury would 
occur under the limitation imposed by the Division Engineer’s 
approval of WAS’s Notice of Use, the water court found that 
dismissal was proper without WAS being required to present 
any evidence. Id. ¶ 6. The water court found that the Notice of 
Use was sufficient for purposes of the future recharge credits, 
and concluded that if the Division Engineer approved the addi-
tional or alternate replacement water, then a party could show 
that the operational effect of that decision resulted in injury 

to invoke the court’s retained jurisdiction. Id. ¶ 7. Since Cen-
tennial did not show that the operational effect of the Division 
Engineer’s approval would result in injury, it had failed to es-
tablish the facts necessary to invoke the court’s retained juris-
diction. Id. 
 Centennial appealed and the Colorado Supreme Court af-
firmed the water court, holding that Centennial had failed to 
meet its burden of proof to establish the existence of injury 
under the water court’s retained jurisdiction, and that Colo. R. 
Civ. P. 41 was the correct procedural vehicle for such dismis-
sal. After summarizing the facts and the general law applicable 
to augmentation plans, the court turned to the central issue in 
dispute, Centennial’s claims that WAS’s failure to strictly 
comply with the provisions of paragraph 13 of the WAS De-
cree established a prima facie showing of injury. The court 
concluded that WAS’s alleged failure to strictly comply with 
paragraph 13.1 did not demonstrate injury, and that Centenni-
al’s claim was based on a fundamental misunderstanding of the 
purpose and effect of Colo. Rev. Stat. § 37-92-305(8). In re 
Application for Water Rights of WAS, 2019 CO 12, ¶ 14. The 
court interpreted Centennial’s position to be that an applicant 
seeking to add water to a decreed augmentation plan under 
section 37-92-305(8)(c) bears the same burdens of proof as in 
an initial application for approval of an augmentation plan. Id. 
The court disagreed, finding nothing in section 37-92-305(8) 
that supports this interpretation, and concluding that Centenni-
al’s position would have the effect of nullifying that subsection. 
Id. ¶ 15. 
 The court went on to explain the history around the 2003 
enactment of section 37-92-305(8), describing it as restoring 
“some authority to the [State] Engineer by allowing decree 
holders, if so permitted in the decree, to add new replacement 
water sources without returning to water court.” Id. ¶ 17. It 
explained that  

for this process, the [State] Engineer, not the water 
court, would function as the primary safeguard for en-
suring that the decree holder has followed those pro-
cedures and could add those sources to its plan 
without injury, sparing the decree holder from the 
kind of cumbersome water court process [the legisla-
tion] sought to avoid.  

Id. Once approved by the Division Engineer, “the operational 
effect of including additional sources of replacement water 
remains subject to review, pursuant to the water court’s re-
tained jurisdiction, to the extent it has or will cause injury . . . .” 
Id. ¶ 18. 
 The court then turned to Centennial’s objection to dismis-
sal under Colo. R. Civ. P. 41. Centennial argued that it had 
presented a prima facie case of injury, shifting the burden of 
disproving injury to WAS, and because WAS had offered no 
evidence, it was improper to dismiss Centennial’s claims. Id. 
¶ 19. The court disagreed, finding that Centennial’s argument 
was, again, based on its misreading of section 37-92-305(8)(c) 
described above. Id. The court also concluded that Centennial’s 
reading of the retained jurisdiction provisions of paragraph 
45.2 of the WAS Decree was inconsistent with the court’s his-
torical allocation of burdens of proof under retained jurisdiction 
in water court cases. Id. ¶ 20. The court concluded that the 
terms “prima facie facts” in paragraph 45.2 of the WAS Decree 
required that Centennial present facts that established the exist-
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ence of injury before WAS could be required to present coun-
tervailing evidence. Id. Since the water court had found that 
Centennial had failed to demonstrate injury as a matter of law, 
it had not met its burden of proof, and dismissal was appropri-
ate under Colo. R. Civ. P. 41. Id. ¶ 26. 
 The dispute in this case is largely driven by the terms of 
the WAS Decree, and may be unique to this case. Nevertheless, 
the apparent lesson for practitioners is to give careful thought 
to decree provisions allowing the inclusion of additional or 
alternative sources of replacement water in an augmentation 
plan. 
 
LEGISLATIVE UPDATE 

 This year’s legislative session in Colorado did not see as 
many bills related to water rights as past sessions, and many 
did not survive the legislative process. The more notable bills 
are as follows: 
House Bill 19-1029: Change in Boundaries of the 
Republican River Water Conservation District 

 House Bill 19-1029 (HB 19-1029), 2019 Colo. Legis. Serv. 
ch. 112 (effective Aug. 2, 2019), amends the organic act of the 
Republican River Water Conservation District, Colo. Rev. Stat. 
§§ 37-50-101 to -142. The district was created in 2004 to assist 
in “the conservation, use, and development of the water re-
sources of the Republican river, its tributaries, and that portion 
of the Ogallala aquifer underlying the district . . . .” Id. § 37-
50-101 (emphasis added). The district was also created to assist 
the state of Colorado in fulfilling its obligations under the Re-
publican River Compact, id., including compliance with the 
2002 final settlement stipulation in Kansas v. Nebraska & Col-
orado, No. 126, Orig. 
 That final settlement stipulation relies upon a numerical 
groundwater model to assess, in part, compliance with the Re-
publican River Compact. The groundwater model domain in 
Colorado includes all aquifers, the groundwater withdrawals 
from which can affect the flows of the Republican River, cov-
ering a greater area than that included within the district’s orig-
inal boundaries, which were limited to the land in the 
Republican River basin in Colorado. See Colo. Rev. Stat. § 37-
50-103(1). Because a portion of the groundwater model’s do-
main in Colorado extends beyond the Republican River basin, 
and thus includes aquifers and groundwater users that are out-
side of the boundaries of the district, HB 19-1029 expands the 
district’s boundaries to be co-extensive with the groundwater 
model domain in Colorado. 
 The district is assisting the state to fulfill its obligations 
under the Republican River Compact by, among other things, 
replacing depletions to state line flows caused by groundwater 
use in Colorado. It finances its efforts by various means, in-
cluding assessing fees for groundwater use within the district. 
Because the original boundaries of the district did not include 
all wells whose depletions are being replaced by the district, 
groundwater users within the groundwater model domain and 
outside of the district were not contributing financially for the 
benefits they received. 
 HB 19-1029 addresses this problem by making the dis-
trict’s boundaries the same as the groundwater model domain 
in Colorado, and by expanding the district’s board of directors 
to include representatives from the newly included lands in 

Cheyenne County, Colorado. Now all well owners who benefit 
from the district’s activities have representation on the district’s 
board of directors and will help pay for the benefits provided to 
them by the district. 
House Bill 19-1082: Extent of Right-of-Way for Ditches 

 Colorado law has long provided for rights-of-way across 
lands that lie between the point of diversion of a water right 
and its place of use and defined the extent of the right-of-way 
so acquired as that reasonably necessary for maintenance and 
operation of the ditch. See Colo. Rev. Stat. §§ 37-86-102, -103. 
Urbanization and the attendant modern view of property 
(“what’s mine is mine and what’s yours is mine”) has led to 
increasing conflicts between ditch owners and the owners of 
land traversed by a ditch. These conflicts led exasperated ditch 
owners to seek legislative clarification of the extent of ditch 
rights-of-way and their rights with respect thereto. The result is 
an amendment to Colo. Rev. Stat. § 37-86-103 that will now 
provide: 

Such right-of-way shall extend only to a ditch, dike, 
cutting, pipeline, or other structure sufficient for the 
purpose required. Unless inconsistent with the terms 
upon which the right-of-way was created, and not to 
be construed as a limit on any other rights in a ditch or 
ditch right-of-way that have been created or arisen by 
law, a ditch right-of-way includes the right to con-
struct, operate, clean, maintain, repair, and replace the 
ditch and appurtenant structures, to improve the effi-
ciency of the ditch, including by lining or piping the 
ditch, and to enter onto the burdened property for such 
purposes, with access to the ditch and ditch banks, as 
the exigencies then existing may require, for all rea-
sonable and necessary purposes related to the ditch. 

House Bill 19-1082, 2019 Colo. Legis. Serv. ch. 54 (effective 
Aug. 2, 2019). 
 The new language is a partial codification of existing case 
law. It also specifically resolves the question of a ditch owner’s 
right to improve a ditch by lining or piping. In fact, the legisla-
tion was largely animated by litigation concerning a landowner 
who liked to see water flowing in the open ditch on his proper-
ty and therefore sought to prevent a ditch owner from piping a 
ditch to reduce maintenance costs and seepage losses. This is a 
partial victory for the proposition that what’s mine is mine and 
what’s yours is yours. 
Senate Bill 19-186: Expansion of Agricultural Chemical 
Management to Surface Water 

 Colorado has traditionally allowed regulation of agricul-
tural chemical use to prevent contamination of groundwater. 
Senate Bill 19-186, 72d Gen. Assemb., Reg. Sess. (Colo. 2019) 
(effective Aug. 2, 2019), amends Colo. Rev. Stat. §§ 25-8-103 
and -205.5 to expand the commissioner of agriculture’s au-
thority to regulate agricultural chemicals to protect both surface 
water and groundwater. Likewise, it amends Colo. Rev. Stat. 
§§ 35-1-106.3, -9-118, and -12-106 to expand the Colorado 
Department of Agriculture and its use of funds to assist in pro-
tection of both surface water and groundwater from contamina-
tion from agricultural chemicals. 
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IDAHO 
(Linda B. Jones and Alison Hunter, Reporters) 

 
 
EPA APPROVES IDAHO’S NEW AND REVISED HUMAN 

HEALTH WATER QUALITY CRITERIA FOR TOXICS 

 On April 4, 2019, the U.S. Environmental Protection 
Agency (EPA) issued its letter approving Idaho’s new and re-
vised human health water quality criteria for toxics (Criteria) 
and other related water quality standards provisions. This EPA 
action finalizes work by the Idaho Department of Environmen-
tal Quality (IDEQ) and stakeholders that has been ongoing for 
nearly 15 years and marked by regulatory overreaching, then 
backstepping, by EPA. The approval letter and other docu-
ments cited in this report relating to the development of Idaho’s 
Criteria are available at IDEQ, “Water Quality: Docket No. 58-
0102-1201—Final Rule,” http://deq.idaho.gov/laws-rules-etc/
deq-rulemakings/docket-no-58-0102-1201/. With its short ap-
proval letter, EPA provided a lengthy technical support docu-
ment (TSD) entitled “EPA Approval of the State of Idaho’s 
New/Revised Human Health Water Quality Criteria for Toxics 
and Other Water Quality Standards Provisions Submitted on 
December 13, 2016.” 
EPA Policy for Deriving Criteria 

 Section 304(a)(1) of the Clean Water Act (CWA), 33 
U.S.C. § 1314(a)(1), requires EPA to develop and publish crite-
ria for protection of water quality and human health that accu-
rately reflect the latest scientific knowledge. These criteria 
provide technical information to states for use in adopting their 
water quality standards. States may adopt the criteria that EPA 
publishes, modify EPA’s criteria to reflect site-specific condi-
tions, or adopt different criteria based on other scientifically 
defensible methods. 40 C.F.R. § 131.11(b). EPA must, howev-
er, approve any new criteria adopted by a state before they can 
be used for CWA purposes. Id. § 131.21(a). 
 In October 2000, EPA revised its methodology that pro-
vides the formula for calculating pollutant concentrations that 
are protective of human health. See EPA, “Methodology for 
Deriving Ambient Water Quality Criteria for the Protection of 
Human Health” (EPA-822-B-00-004, Oct. 2000) (2000 Meth-
odology). 
 The formula includes several default values, including the 
fish consumption rate and the excess lifetime cancer risk 
(ELCR) level. The 2000 Methodology specifically recognizes 
the states’ discretion in setting criteria, stating that “ambient 
water quality criteria inherently require several risk manage-
ment decisions that are, in many cases, better made at the State, 
Tribal, or regional level,” id. at iii, and notes that adopting a 10-

6 or 10-5 ELCR level for the general population is “a generally 
acceptable risk management decision,” id. at 2-6. The 2000 
Methodology does not require states to base their ELCR level 
for the general population on the highest fish-consuming sub-
populations, explaining that it was within the states’ discretion 
to choose a slightly less stringent ELCR level for high fish-
consuming subpopulations so long as states ensure that the risk 
to these subpopulations “does not exceed the 10-4 level.” Id. at 
1-12. 

 EPA explained that it would use the 2000 Methodology “to 
develop new ambient water quality criteria and to revise exist-
ing recommended water quality criteria.” Id. at iii. In 2002 
EPA published the first updated criteria using the 2000 Meth-
odology, including new or updated criteria for 158 pollutants 
based on a new default national fish consumption rate of 17.5 
grams per day (g/day). See EPA, “National Recommended Wa-
ter Quality Criteria: 2002” (EPA-822-R-02-047, Nov. 2002). 
 EPA did not update its recommended water quality criteria 
again until June 2015, when, following public notice and com-
ment, it issued updated criteria for 94 chemical pollutants to 
reflect the latest scientific information and implementation of 
existing EPA policies found in EPA’s 2000 Methodology. See 
Final Updated Ambient Water Quality Criteria for the Protec-
tion of Human Health, 80 Fed. Reg. 36,986 (June 29, 2015). 
These updates were based on a new default national fish con-
sumption rate of 22 g/day, as well as new information on body 
weight, drinking water intake, chemical toxicity, bioaccumula-
tion of toxins in fish tissue, and the relative magnitude of con-
tribution to exposure to toxins from various sources other than 
fish and water. 
Development of Idaho’s Criteria and EPA Disapproval 

 Idaho first updated its Criteria in 2005. These revisions to 
the state’s human health criteria for the 88 toxic pollutants re-
flected (1) EPA’s change to its nationally recommended fish 
consumption rate from 6.5 g/day to 17.5 g/day and (2) updated 
information on toxicity to humans in EPA’s Integrated Risk 
Information System (IRIS) database on health effects. 
 Following public meetings held in summer 2005, IDEQ 
published a proposed rule on the Criteria on September 7, 
2005. That rule was ultimately adopted by IDEQ’s Board of 
Environmental Quality on November 16, 2005, and was ap-
proved by the Idaho Legislature in March 2006. By letter dated 
July 7, 2006, IDEQ submitted the revised Criteria to EPA for 
review and approval, as required by section 303 of the CWA, 
33 U.S.C. § 1313. Under the CWA, EPA is to review new and 
revised state water quality standards to ensure that the desig-
nated uses for all affected waterbodies are protected and crite-
ria are based on sound scientific rationale. See 40 C.F.R. 
§ 131.11(a). Six years after its submittal, EPA disapproved the 
state’s revised Criteria by a letter dated May 10, 2012. 
 In its 2012 disapproval letter, EPA explained that it could 
not ensure that IDEQ’s use of the fish consumption national 
default rate of 17.5 g/day to derive statewide criteria was con-
sistent with the CWA mandate because Idaho had not ade-
quately considered how Idaho fish consumption rate patterns 
may vary from the national default rate. EPA pointed to local 
and regional information on fish consumption that suggested 
that recreational anglers and subsistence fishers in Idaho con-
sume fish at rates higher than 17.5 g/day. EPA recommended 
that IDEQ identify and adequately protect the most highly ex-
posed populations in the state. EPA concluded that if IDEQ 
determined that a highly exposed population would be at great-
er risk and would not be adequately protected by criteria based 
on the general population, IDEQ should adopt more stringent 
criteria using alternative exposure assumptions. 
 IDEQ responded to EPA’s disapproval by a letter dated 
August 6, 2012, disagreeing with EPA’s assertions and stating 
IDEQ’s belief that the factual record did not support EPA’s 
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disapproval. Nonetheless, IDEQ committed to evaluate local 
and regional fish consumption information (including the in-
formation referenced in EPA’s letter) to determine whether its 
statewide criteria were protective of designated uses. IDEQ 
subsequently embarked on a negotiated rulemaking process, 
involving stakeholders and EPA, to develop revised Criteria. 
The process of revising the Criteria took four years, including 
18 negotiated rulemaking meetings with interested parties 
and two year-long, Idaho-specific fish consumption surveys. 
IDEQ executed a year-long fish consumption survey and, at 
the same time, the Nez Perce and Shoshone-Bannock Tribes 
conducted similar surveys to inform IDEQ of the potential 
magnitude of exposure to toxic substances through consump-
tion of fish, with the help of EPA. Both surveys were expert 
and peer reviewed. Details about the fish consumption surveys, 
sponsorships, and expert and peer reviews can be found at 
IDEQ, “2014-15 Fish Consumption Survey,” http://deq.idaho.
gov/water-quality/surface-water/water-quality-criteria/2014-15-
fish-consumption-survey/. 
 Through a series of letters to IDEQ between 2013 and 
2017 submitted as comments in the state’s negotiated rulemak-
ing process, EPA inserted requirements for state water criteria 
development, imposing an evolving new legal theory and 
framework on the process that was not reflected in any pub-
lished EPA policy subject to public notice and comment. See 
TSD at 10–12. Notably, in a letter dated May 29, 2015, EPA 
asserted for the first time in writing that, in addition to comply-
ing with the CWA and EPA’s regulations, the state needed to 
consider tribal reserved rights, including tribal treaty-reserved 
fishing rights, in setting criteria to protect designated uses. See 
TSD at 6. The letter also asserted for the first time that the state 
needed to select a fish consumption rate that reflects unsup-
pressed fish consumption. Id. The state, per EPA, “would need 
to provide the same level of protection to tribal treaty fishers as 
to the state’s general population, in part by interpreting the 
state’s recreational designated uses to also mean or include 
subsistence fishing.” Id. at 10 (emphasis added). These state-
ments directly contradicted EPA’s 2000 Methodology, which 
does not require states to base their ELCR level for the general 
population on the highest fish-consuming subpopulations. See 
2000 Methodology at 1-12. 
 At the conclusion of the negotiated rulemaking process, 
IDEQ submitted its new and revised Criteria to EPA on De-
cember 13, 2016. The new Criteria were based on a fish con-
sumption rate of 66.5 g/day, developed through the Idaho-
specific surveys, and applied EPA’s 2000 Methodology. 
IDEQ’s submittal explained the state’s compliance with CWA 
and regulatory requirements and its adherence to the 2000 
Methodology, outlining the process of developing the Criteria, 
the surveys, and methods used, and its conclusions that the 
Criteria were protective of the general population and higher 
fish-consuming subpopulations of the state. See IDEQ, “Idaho 
Human Health Criteria Update Justification and Compliance 
with the Clean Water Act” (Dec. 2016) (submitted to EPA with 
the revised Criteria). IDEQ also explained why the state had 
not adopted, and was not required to adopt, human health crite-
ria based on unsuppressed fish consumption. Id. at 13–19. 
 On January 17, 2017, EPA sent a letter to IDEQ providing 
its preliminary analysis of IDEQ’s revised Criteria and indicat-
ing that EPA was unlikely to ultimately approve the Criteria. 

EPA explained in this letter that IDEQ “had not adequately 
considered the treaty-reserved fishing rights held by several 
Idaho tribes when deriving criteria to protect its designated 
uses.” TSD at 7. EPA stated that, “in light of applicable trea-
ties, Idaho’s existing primary and secondary contact recreation-
al designated uses should be recharacterized to include a 
subsistence fishing use . . . .” Id. EPA expressed concern in that 
letter that “Idaho’s criteria were not sufficiently protective of 
this recharacterized subsistence designated use.” Id. 
EPA’s Return to Prior Policy 

 In a complete reversal from EPA’s January 17, 2017, pre-
liminary disapproval letter, EPA approved IDEQ’s Criteria on 
April 4, 2019. The TSD issued by EPA with that letter de-
scribes the state’s rulemaking process and its fish consumption 
surveys, and concludes that the new Criteria meet the require-
ments of the CWA and are consistent with EPA’s 2000 Meth-
odology, the proper methodology to apply. EPA also notes that 
its unpublished policy regarding reserved fishing rights, which 
served as the main basis of EPA’s preliminary disapproval, 
“departed from longstanding EPA policy and . . . recommenda-
tions for setting human health criteria, including the 2000 
Methodology.” TSD at 11. EPA notes that this new policy “had 
not been promulgated in any nationally applicable rule or artic-
ulated in any national recommended guidance or EPA method-
ology.” Id. at 10–11. There was no public notice or comment 
opportunity. Id. at 11. EPA acknowledged that its unilateral 
recharacterization of the state’s designated uses went outside its 
authority under the CWA. Id. at 26–27. EPA does not explain 
the basis for reconsidering its reserved fishing rights policy 
between January 2017 and April 2019. EPA simply states in 
the April 2019 TSD that, upon further reflection, it “believes 
that the 2000 Methodology is the appropriate framework 
through which to assess protection of tribal members with trea-
ty fishing rights,” id. at 11, and its position in the preliminary 
disapproval letter was unfounded, id. at 28. 
 EPA went on to conclude that, based on the 2000 Method-
ology, Idaho’s Criteria were developed in accordance with the 
CWA and the Criteria are protective of the Idaho’s general 
population and high fish-consuming subpopulations, including 
tribes. Id. at 26. 
 EPA’s approval of IDEQ’s Criteria reaffirms state discre-
tion in setting water quality criteria under the CWA, and may 
be indicative of EPA’s future actions in other states where 
similar issues have arisen. See, e.g., id. at 11 n.22 (regarding 
action EPA was also taking to reinterpret designated uses for 
Maine and Washington). Indeed, EPA recently reconsidered its 
findings in regard to the Washington Department of Ecology’s 
(Ecology) proposed water quality criteria and the more strin-
gent criteria EPA adopted for Washington in 2016, despite 
Washington state officials signaling that they do not support 
such reconsideration. EPA issued a letter on May 10, 2019, 
approving the water quality criteria for Washington that it had 
previously disapproved, noting that “[u]pon reexamination, the 
EPA concludes that Ecology’s [criteria] are protective of its 
designated uses and based on sound science.” A copy of EPA’s 
May 2019 approval letter (with the TSD), is available at 
https://www.epa.gov/sites/production/files/2019-05/documents/
wawqsletter_td_dated_may_2019.pdf. 
 A lawsuit challenging EPA’s reversal on Washington’s 
criteria appears likely at this point given statements from 
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Washington’s Governor and Attorney General. See News Re-
lease, Office of Wash. Governor Jay Inslee, “Inslee and Fergu-
son Oppose EPA Decision that Dismantles Washington’s Clean 
Water Standards” (May 10, 2019). The main complaint from 
state officials appears to be that EPA reversed itself without 
consulting the state or its Native American tribes. If a lawsuit is 
ultimately brought, it may shed some light on EPA’s change in 
position regarding how states are to determine water quality 
criteria under the CWA. 
 
 

MINNESOTA 
(Gregory A. Fontaine and Aleava R. Sayre, Reporters) 

 
 
WHITE BEAR LAKE CASE 

 In White Bear Lake Restoration Ass’n ex rel. State v. 
MDNR, No. A18-0750, 2019 WL 1757999 (Minn. Ct. App. 
Apr. 22, 2019), rev’g No. 62-CV-13-2414, 2017 WL 9833672 
(Minn. Dist. Ct. Aug. 30, 2017), the Minnesota Court of Ap-
peals reversed a district court order granting declaratory and 
injunctive relief against the Minnesota Department of Natural 
Resources (MDNR) in connection with a dispute under state 
water laws. The court held that the Minnesota Environmental 
Rights Act (MERA), Minn. Stat. §§ 116B.01–.13, does not 
provide a private right of action for certain claims against state 
agencies, and further held that the scope of the common law 
public trust doctrine is limited. 
Background 

 MDNR is responsible for administering several of Minne-
sota’s water laws. In connection with these duties, MDNR is-
sued several water appropriation permits to municipalities in 
the vicinity of White Bear Lake, a major lake located in the 
Minneapolis-St. Paul metropolitan area. The aquifer feeding 
the lake also is the main source of drinking water for much of 
the Twin Cities. 
 White Bear Lake’s water level has dropped significantly 
over the last few years, purportedly reaching its lowest record-
ed level ever in 2013. Two homeowner groups sued MDNR, 
claiming that the agency’s alleged violations of state water 
laws had, among other things, resulted in the decline in the 
lake’s water level and created adverse environmental impacts 
to surface water and groundwater. The groups sought equitable 
relief under MERA and the public trust doctrine. 
 MERA provides Minnesota citizens with private rights of 
action to protect natural resources. 

 The public-trust doctrine is a common-law prin-
ciple . . . providing that the state, in its sovereign ca-
pacity, holds absolute title to “all . . . navigable waters 
and the soil under them for [the] common use” and 
imposes a duty upon the state to maintain those waters 
for navigation and other public uses. 

White Bear Lake, 2019 WL 1757999, at *10 (alteration in orig-
inal) (quoting Save Mille Lacs Sportsfishing, Inc. v. MDNR, 
859 N.W.2d 845, 849 (Minn. Ct. App. 2015)).  
 The plaintiff-homeowners asserted their MERA claims 
under Minn. Stat. § 116B.03 (MERA Section 3), which pro-
vides “any person” residing in Minnesota with a cause of action 

for declaratory or equitable relief to protect natural resources 
from “pollution, impairment, or destruction.” Minn. Stat. 
§ 116B.03, subd. 1. They premised their claims on MDNR’s 
regional water appropriations permitting, the cumulative im-
pact of the appropriation permits, and other alleged acts and 
omissions by the agency in regulating water resources under 
state law. 
 MDNR challenged the plaintiffs’ reliance on MERA Sec-
tion 3 and the common law public trust doctrine. The agency 
contended that the plaintiffs were essentially contesting the 
propriety of MDNR’s water appropriation permits, and there-
fore, their remedy, if available at all, was limited exclusively to 
a different provision of MERA (MERA Section 10), which 
grants a private right of action for challenges to the adequacy 
of “an environmental quality standard, limitation, rule, order, 
license, stipulation agreement, or permit promulgated or issued 
by the state or any agency or instrumentality thereof.” Id. 
§ 116B.10, subd. 1. 
 The key point in this debate is that MERA Section 3 and 
the common law public trust doctrine generally allow a district 
court to fashion its own declaratory or equitable relief if it finds 
a violation of law. MERA Section 10, in contrast, requires the 
court to remit the matter back to the state agency if the court 
finds the agency failed to meet its legal obligations. 
 Following a lengthy trial in 2017, the district court decided 
in favor of the homeowners. The court found that MDNR 
“through its actions and inaction in relation to groundwater-
appropriation permits in the vicinity of [White Bear Lake], had 
violated MERA, multiple provisions of the state’s water law, 
and the common-law public-trust doctrine.” White Bear Lake, 
2019 WL 1757999, at *3. 
 The court granted broad injunctive relief. Among other 
things, the order directed that MDNR: 

 must review and amend all groundwater appropriation 
permits within a five-mile radius of White Bear Lake; 
and 

 could not, within that five-mile radius, issue new 
groundwater appropriation permits and could not in-
crease the withdrawal amounts authorized by existing 
permits until the agency had complied with various 
requirements. 

Id. at *4. The court also required municipal permit holders, 
regardless of whether they were parties, to: 

 submit contingency plans for conversion to surface 
waters to supply their needs; and 

 impose residential irrigation bans when the lake is be-
low a specified level. 

Id. 

Appellate Decision 

 The court of appeals, in a published 2-1 opinion, reversed 
the district court’s decision. This appears to be the first time a 
Minnesota court has ruled that MERA Section 10 provides the 
exclusive remedy for citizens seeking relief under that law for 
alleged agency violations. The majority opinion also restricted 
the scope of the public trust doctrine. 
 The majority opinion provided several rationales for re-
versing the district court’s application of MERA, but two 
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were particularly noteworthy. First, the majority observed that 
MERA Section 3 includes an exception barring claims for 
“conduct taken by a person pursuant to any . . . permit issued 
by” several named agencies, including MDNR. Id. at *7 (quot-
ing Minn. Stat. § 116B.03, subd. 1). The court concluded that 
all of the unlawful conduct found by the district court constitut-
ed “permit-related actions” falling within this MERA Section 3 
exception. Id. at *8–9. The majority rejected arguments that the 
statutory exception only bars MERA claims against a third par-
ty holding a permit, not the permit-issuing agency. 
 Second, the court concluded that the language and purpose 
of MERA Section 10 evince a legislative intent to “entrust rule-
making and permit issuance to the executive branch.” Id. at *8. 
The majority opined that “[r]ead together, MERA sections 
116B.03 and 116B.10 set out an orderly process for permit-
related challenges” that makes MERA Section 10 the exclusive 
provision for citizen claims under MERA when the conduct at 
issue involves an agency permit. Id. 
 With regard to the public trust doctrine, the majority opin-
ion found that the district court erred because that common law 
doctrine is not applicable to groundwater withdrawals geo-
graphically remote from surface water and its underlying 
lakebed. Id. at *12. The court of appeals offered two rationales 
that are important. First, it concluded that the public trust doc-
trine is limited to “navigable” waters under Minnesota law, and 
that groundwater is not “navigable.” Id. This analysis could 
have significant implications, including possibly limiting the 
scope of state regulatory authority over groundwater and wet-
lands hydrologically connected to surface waters. Second, the 
court stated that the public trust doctrine was inapplicable be-
cause the state does not have “absolute title to groundwater 
remote from a lake’s bed.” Id. This interpretation could be at 
odds with MDNR’s perspective on the scope of its regulatory 
authority over groundwater. 
 Having found the public trust doctrine inapplicable, and 
concluding that MERA Section 10 provided the sole remedy in 
a case involving a permit, the court of appeals remanded the 
case to the district court to further remand (“remit” in the no-
menclature of the controlling law) the matter to MDNR pursu-
ant to Minn. Stat. § 116B.10, subd. 3, for additional admin-
istrative proceedings. White Bear Lake, 2019 WL 1757999, 
at *10. The appellate court stated that the district court could 
impose temporary equitable relief pending completion of 
MDNR’s further proceedings, and that the district court would 
retain jurisdiction under MERA to review the agency’s ultimate 
decision. Id. 
Dissent and Subsequent Actions 

 The dissenting opinion took issue with key elements of the 
majority’s analysis. Perhaps most interestingly, the dissent dis-
agreed with the majority’s application of the Swan Lake series 
of cases, which the majority concluded were factually distin-
guishable. See id. at *17–18 (Bratvold, J., dissenting) (citing 
State ex rel. Swan Lake Area Wildlife Ass’n v. Nicollet Cnty. 
Bd. of Cnty. Comm’rs, 771 N.W.2d 529 (Minn. Ct. App. 2009) 
(Swan Lake II); State ex rel. Swan Lake Area Wildlife Ass’n v. 
Nicollet Cnty. Bd. of Cnty. Comm’rs, 711 N.W.2d 522 (Minn. 
Ct. App. 2006) (Swan Lake I)). The dissent found the Swan 
Lake cases controlling, and pointed out that in Swan Lake II, 
the court of appeals rejected MDNR’s argument that it could be 
sued only under MERA Section 10, not Section 3, and that the 

two MERA sections “clearly provide two distinct ways for a 
party to challenge an agency’s conduct. To construe section 
116B.10 as overriding or usurping the plain language of sec-
tions 116B.02 and 116B.03 would be unreasonable.” Id. at *18 
(quoting Swan Lake II, 771 N.W.2d at 538). The dissent also 
noted that in Swan Lake I, the court of appeals rejected an ex-
haustion argument and held the district court had jurisdiction 
over the MERA claim “regardless of the administrative pro-
cesses and remedies available” elsewhere. Id. (quoting Swan 
Lake I, 711 N.W.2d at 526); see also id. (quoting Minn. Stat. 
§ 116B.12, providing that MERA rights and remedies “shall be 
in addition to any administrative, regulatory, statutory, or 
common law rights and remedies now and hereafter availa-
ble”). 
 The plaintiff-homeowners have filed petitions for review 
of the court of appeals’ decision with the Minnesota Supreme 
Court. While the state supreme court has discretion over 
whether to grant certiorari, and typically accepts only a limited 
number of cases, it will be interesting to see if review is grant-
ed here given the significance of the issues for Minnesota envi-
ronmental law and the debate between the majority and 
dissenting opinions in the court of appeals. 
 
ENBRIDGE PIPELINE CASE 

 The Minnesota Court of Appeals has reversed a ruling by 
the state’s Public Utilities Commission (PUC) approving the 
adequacy of the final environmental impact statement (FEIS) 
for Enbridge Energy, Limited Partnership’s (Enbridge) Line 3 
oil pipeline replacement project. See In re Applications of 
Enbridge Energy, Ltd. P’ship, Nos. A18-1283, A18-1291, 
A18-1292 (consolidated), 2019 WL 2333920 (Minn. Ct. App. 
June 3, 2019), rev’g No. PL-9/CN-14-916, 2018 WL 2085593 
(Minn. PUC May 1, 2018). 
Background 

 The court of appeals determined that the FEIS failed to 
adequately evaluate potential environmental impacts to Lake 
Superior and its watershed from possible oil spills associated 
with the planned pipeline. The Line 3 project would double 
Enbridge’s current capacity for transporting Canadian crude oil 
from Alberta across the northern United States and ultimately 
to a refinery in Wisconsin. This project would replace an exist-
ing Enbridge pipeline in Minnesota, and would extend across 
the state from its borders with North Dakota and Wisconsin. 
All regulatory approvals for the project have been issued in all 
Canadian and U.S. jurisdictions other than in Minnesota. 
 Enbridge filed its Line 3 proposal with the PUC in April 
2015. The PUC approved the FEIS—which was prepared by 
the Minnesota Department of Commerce (DOC) with the assis-
tance of the Minnesota Pollution Control Agency (MPCA) and 
Minnesota Department of Natural Resources (MDNR)—in 
March 2018, and then issued the required certificate of need for 
the project in June 2018. The reversal of the FEIS decision will 
now require additional environmental review and is expected to 
delay the final authorizations required to proceed with the pro-
ject in Minnesota, including several state environmental per-
mits and the Clean Water Act § 404 permit from the U.S. Army 
Corps of Engineers. 
 Three Bands of the Ojibwe (Chippewa) Tribe and two en-
vironmental groups appealed from the PUC’s decision approv-
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ing the FEIS under the Minnesota Environmental Policy Act 
(MEPA), Minn. Stat. §§ 116D.01–.11. The court of appeals, in 
a 2-1 decision, rejected eight of the nine MEPA challenges by 
the appellants, but found the FEIS did not satisfy all applicable 
requirements “because it failed to consider a critical aspect of 
the analysis, as directed in the [EIS scoping process], . . . [and] 
because the record reflects that neither the FEIS, nor the 
[DOC’s] responses to comments, addressed the impact of an oil 
spill on the Lake Superior watershed.” In re Enbridge, 2019 
WL 2333920, at *10. Of particular importance to the court’s 
majority was the fact that the final scoping decision approved 
in EIS scoping specifically required the DOC to evaluate po-
tential impacts to the Lake Superior watershed, including “po-
tential impacts of oil spills along the proposed [pipeline 
routes].” Id. at *9. The State argued that the FEIS’s review of 
this issue was sufficient for various factual, technical, and legal 
reasons, but the court rejected those rationales. 
Application of Deference Principles 

 The legal issues presented in this case are generally typical 
of those that arise in environmental-review litigation. The ma-
jority and dissenting opinions did not disagree fundamentally 
over the substantive law or applicable standard of review, in-
cluding their recitations of the typical administrative law prin-
ciples concerning judicial deference to agency decisions. 
Making this case particularly noteworthy, the disagreement 
arose in the intensity of the scrutiny applied by the court’s ma-
jority, and its unwillingness to defer to the arguments advanced 
by the state administrative bodies on scientific matters. 
 The FEIS included a full chapter devoted to analyzing im-
pacts from oil spills along the various pipeline routes under 
consideration. In particular, the FEIS included a study model-
ing the potential impacts of spills at seven separate sites chosen 
to represent a variety of environmental conditions across multi-
ple watersheds and along the full lengths of the possible pipe-
line routes. Agency staff testified to the PUC that the study 
sites included conditions expected to be found within the Lake 
Superior watershed. None of the seven study sites were actually 
within the Lake Superior watershed, however, and the FEIS 
chapter on spills included little, if any, direct discussion of po-
tential impacts to Lake Superior. In this context, the court’s 
majority declined to defer to the reliance of the DOC and other 
participating agencies on the representative-modeling approach 
to evaluating spill impacts, essentially because the court disa-
greed with the model design and analysis in light of the EIS 
scoping decision. 
 The dissenting opinion argued that Minnesota law, includ-
ing numerous appellate decisions, required deference to the 
judgment of DOC, MPCA, and MDNR environmental staff that 
the representative modeling adequately analyzed the potential 
spill impacts in the Lake Superior watershed regardless of the 
precise study sites selected. In particular, the dissent pointed 
out that while Minnesota’s environmental review rules require 
an agency to respond to public comments, they “do[] not state 
that issues must be addressed ‘specifically’ and the FEIS did 
address the concerns about the Lake Superior watershed. The 
FEIS simply addressed it in a manner different from how [the 
appellants] wanted.” Id. at *22 (Connolly, J., dissenting). 
 The court’s majority, however, was not persuaded by the 
dissent’s analysis. The court concluded that while the use of 
representative modeling to analyze environmental impacts may 

have been reasonable, the DOC failed to adequately “explain 
why none of those [study] locations were situated within the 
Lake Superior watershed, or otherwise address [in the FEIS 
and responses to public comments] the very specific concerns 
raised about Lake Superior and its watershed.” Id. at *9 (major-
ity op.). The majority opinion added that “[t]here would be 
little point in compiling [a final scoping decision document] if 
the requirements of the document . . . could be ignored and 
replaced by cursory oral assertions during the adequacy hearing 
before the commission.” Id. at *10. 
 Based on these determinations, the court remanded the 
case to the PUC for further action consistent with the appellate 
decision. Id. at *17. The court did not specifically identify the 
steps that the PUC and DOC would need to take to address the 
FEIS inadequacy. Also, while not specifically addressed in the 
opinion, the certificate of need issued by the PUC authorizing 
the Line 3 project would appear to be on hold pending resolu-
tion of the FEIS issues. Under Minnesota law, when an EIS is 
required, a final governmental decision to “grant a permit, ap-
prove a project, or begin a project” may not be made until the 
EIS is determined to be adequate in conformance with MEPA 
requirements. Minn. R. 4410.3100, subpt. 1. 
 

NEBRASKA 
(Anthony Schutz, Reporter) 

 
 
NATURAL RESOURCES DISTRICT EXPERIENCES CHALLENGES 

TO REGULATORY EFFORTS 

 The Nebraska Supreme Court issued a lengthy opinion in 
Prokop v. Lower Loup Natural Resources District, 921 N.W.2d 
375 (Neb. 2019), which involved a landowner who had been 
ordered by the local natural resources district (NRD) to cease 
and desist groundwater use for failing to submit annual reports 
of actual crop yield. Prokop is one of a growing number of 
cases dealing with judicial review of NRD functions and, more 
specifically, NRDs’ regulatory functions. Judicial review, at 
least insofar as the Nebraska Ground Water Management and 
Protection Act (GWMPA), Neb. Rev. Stat. §§ 46-701 to -756, 
is concerned, is undertaken according to Nebraska’s Adminis-
trative Procedure Act (APA), id. §§ 84-901 to -920. See id. § 
46-750. Under the Nebraska APA, the district court hearing the 
appeal examines the agency record de novo and “reaches its 
own independent conclusions with respect to the matters at 
issue.” Prokop, 921 N.W.2d at 385. 
 The NRD in this case gave Robert Prokop plenty of chanc-
es to report his yields and comply with its regulations, since at 
least 2013 and perhaps as early as 2009. In 2015 and 2016, he 
again refused to submit complete information to the NRD and 
the NRD initiated a cease-and-desist order and sought to im-
pose a penalty. The matter was heard before the NRD board 
and Prokop was given the opportunity to submit evidence about 
his compliance. At the hearing, staff members of the NRD tes-
tified to the rules and Prokop’s noncompliance. Prokop pre-
sented no evidence but did cross examine witnesses and make 
factual arguments from the evidence presented. The NRD took 
the matter under advisement and issued an order a month later, 
after it gave Prokop yet another chance to submit the data. The 
NRD issued the cease-and-desist order and ordered Prokop to 
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cease all use of groundwater irrigation for four years, to submit 
complete crop data for prior years, and to submit complete crop 
data in future years. Id. at 383–86. 
 Prokop appealed to the district court pro se and then ob-
tained counsel sometime later. There, he made a number of 
challenges to the NRD’s regulations, the hearing, and the pen-
alty that was imposed. He also sought to offer more evidence to 
bolster his claim, but the district court refused to expand its 
evaluation beyond the record created before the NRD. The 
court affirmed the NRD’s findings, but it reduced the irrigation 
penalty to one year. Prokop appealed and the NRD cross ap-
pealed the penalty reduction. Id. at 386–87. 
 The Nebraska Supreme Court affirmed after reviewing the 
district court’s decision for errors appearing on the record, 
which, in Nebraska, is a somewhat deferential review. The ap-
pellate court “will not substitute its factual findings for those of 
the district court where competent evidence supports those 
findings,” but it will reach an independent conclusion on ques-
tions of law. Id. at 388. Overall, the district court’s judgment 
will be affirmed if it is “neither arbitrary, capricious, nor unrea-
sonable.” Id. 
 The challenges were typical of what one would see in chal-
lenging administrative action: (1) challenges relating to NRD 
statutory and regulatory authority, (2) procedural challenges to 
the manner in which the regulations were applied, (3) constitu-
tional challenges to the NRD’s actions, and (4) challenges to 
the district court’s review. 
 As to the authority of the NRD, Prokop argued that the 
NRD did not have the authority to require crop yield data under 
the statutes that enable it to act and under the regulations 
passed thereunder. As a statutory matter, the court concluded 
that the NRD had authority to pass regulations that require crop 
data given the GWMPA’s authorization for NRDs to regulate 
activities that impact groundwater quality and its ability to 
adopt rules and regulations in pursuit of that goal. Id. at 388–
89. The regulation at issue did not specifically mention crop 
yield data, but the court concluded that the language of the reg-
ulation was susceptible to the interpretation afforded it by the 
NRD and was within the bounds of the deference paid to the 
political subdivision’s interpretation of its own rules. Id. at 
389–90. 
 This part of the opinion drew an interesting concurrence 
from a new Justice on the Nebraska Supreme Court, Justice 
Jonathan J. Papik. In this opinion, the judge raised questions 
about the extent to which the court should defer to agency in-
terpretations of its own regulations. Citing significant questions 
concerning the federal precedent upon which the Nebraska 
Supreme Court had relied in developing the principle, Justice 
Papik questioned whether such deference should be owed. Id. 
at 399–400 (Papik, J., concurring). While Justice Papik’s ques-
tions are interesting, there is much more to it as a matter of 
state law. In fact, NRDs are not administrative agencies. They 
are political subdivisions with politically accountable boards of 
directors that take nearly all final action matters ranging from 
rulemaking (a legislative function in this context) to purchas-
ing. For such entities, deference may be owed not as a matter of 
administrative expertise, experience, and a robust rulemaking 
process. Rather, deference might be owed as a matter of sepa-
rating power between the judicial branch and the legislative, 
which is composed of more politically accountable actors. In-

deed, it may be constitutionally required. See Neb. Const. art. 
II, § 1. Justice Papik’s focus on federal law and the ruckus over 
agency deference is, perhaps, irrelevant. On the other hand, 
perhaps an NRD administering (i.e., interpreting and applying) 
regulations that it has written in a judicial capacity is no differ-
ent from an agency administering regulations that it has written 
in an administrative capacity. Wisely, the judge invited future 
litigants to open the matter for reconsideration. Prokop, 921 
N.W.2d at 400–01 (Papik, J., concurring). Hopefully those liti-
gants will raise the local government aspect of these institu-
tions as an important part of judicial review. 
 The other authority based challenge to the NRD’s action 
pertained to the authority of the NRD to limit groundwater irri-
gation as a penalty. According to Prokop, the statutes required 
the NRD to adopt specific “controls” in rules and regulations 
that governed the imposition of such a penalty. Id. at 390 (ma-
jority op.). However, the court concluded that penalties like the 
one issued in this case were not subject to the statutory re-
quirements for which Prokop was arguing. Id. at 391–92. The 
court’s opinion on this question is somewhat confusing, but it 
seems to have concluded that the statutory basis for the penalty 
was clear and that the NRD had done all it needed to do in or-
der to impose that penalty: pass a general rule that qualifies as a 
“control” that allows it to issue cease and desist orders. 
 The constitutional challenges included both claims based 
on process and a property rights claim. The court had no trou-
ble concluding that groundwater use was a property interest 
that was protected as a matter of due process and as a matter of 
takings jurisprudence. Id. at 396–97. It rejected both challeng-
es. As to the procedural due process claim, the court concluded 
that Prokop was adequately notified of the matters to be decid-
ed in the NRD hearing, and that he had adequate notice of the 
evidence to be used against him. Id. at 394. As to the notice of 
evidence claim, matters were somewhat complicated by the 
lack of any statutory or regulatory guidance concerning the sort 
of notice to which Prokop was entitled. However, the court had 
no trouble concluding that due process was provided as the 
notice included references to every matter upon which evidence 
was offered. Id. at 395. The court suggested the situation might 
be different if Prokop had requested and was denied access to 
the information offered at the hearing. Id. at 394. 
 The court rejected Prokop’s takings claim in a somewhat 
unconvincing fashion. The court first concluded that Prokop’s 
ability to withdraw groundwater and irrigate with it was “an 
appurtenance constituting property protected by Neb. Const. 
art. I, § 21.” Id. at 396. From there, the court took a somewhat 
strange turn relative to existing Nebraska law. The court enun-
ciated a rule that those regulations limiting the uses of property 
that are “injurious to the public welfare” are not takings. Id. at 
397. However, the court indicated that those that press property 
into uses that are “beneficial to the public,” as is the case with 
eminent domain, are takings. Id. It then noted as an example 
that a limit on water use in times of shortage is not a taking. Id. 
 From this, the court reasoned that the NRD’s reporting 
requirements were in place to protect water quality. Id. Since 
Prokop refused to comply with those regulations, he was frus-
trating the NRD’s effort at protecting water quality. Id. And, as 
a result, Prokop’s “use or enjoyment of such property was inju-
rious to the public welfare,” and thus, prohibiting such use was 
not a taking. Id. 
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 The court’s reasoning is unconvincing for two reasons: 
(1) its rule lacks a foundation in Nebraska law and (2) the court 
does not use the rule in any event. First, the benefit/burden dis-
tinction begs for an answer to the question of who has the 
rights at issue. What may to one person appear to be a harm to 
the public may, to another, be a benefit that is extracted from a 
property owner. Such problems arise often in the agricultural 
setting. Take, for example, a demand that a producer maintain 
wetland habitat on its property, rather than drain it and farm it. 
Such a producer may conclude that such a demand presses its 
property into public service to produce a benefit to which the 
public is not entitled. Those championing wetlands preserva-
tion would argue, however, that allowing the producer to de-
stroy the wetland is injurious to the public, taking from the 
public a right to which it is entitled. As a result, one can see the 
necessity of allocating the rights at issue to determine whether 
an action is injurious or, conversely, whether a prohibition on 
such action constitutes pressing the actor into doing something 
beneficial to the public welfare.  
 The court’s invocation of water allocation rules proves the 
point. In cases of shortage, of course, Nebraska’s water alloca-
tion common law tells us that users’ rights are correlative. Giv-
en the allocation of rights among users, limiting use for the 
benefit of the public in times of shortage constitutes the preven-
tion of injurious activity—activity that transgresses the bounda-
ries of correlative rights. Absent a water shortage, such limita-
tions might constitute pressing water use rights into public ser-
vice because other users and the public may have no right to 
demand such a benefit. The court would have done better to 
stick to the script of takings inquiries. 
 More problematic, however, is the court’s failure to apply 
its benefit/burden rule to the restriction that Prokop claimed 
was a taking. The court simply reasoned that failing to report 
his crop yields was injurious to the public because it impeded 
the NRDs ability to achieve its water quality protection role 
under the GWMPA. But Prokop did not claim that the demand 
for his data was a taking. It was the resulting deprivation of his 
property right (the prohibition on irrigation) that he claimed 
was a problem. The court offered no theory as to why that use 
was injurious to the public. Perhaps the prohibition was justi-
fied as a punishment, but that does not mean there was no tak-
ing. Indeed, takings jurisprudence is hostile to the argument 
that compensation can be denied simply because the public’s 
interests are very important. Perhaps a better tack would have 
been to ask whether the punishment fit the crime. Such ques-
tions might be better resolved under the excessive fines clause 
or by asking whether the property interest at issue carried with 
it a restriction that use could be curtailed for the violation of 
any NRD rule related to water. Such an argument seems like a 
bridge too far. Taking property for violations unrelated to that 
property’s use would seem to be unconstitutional. 
 
A NEW WRINKLE IN THE SPENCER DAM TRANSFER ON 

THE NIOBRARA 

 Spencer Dam was destroyed in a late-winter storm this 
year. See Peter Salter, “11-Foot Wall of Water: One Dam 
Breaks, Three Counties Suffer,” Lincoln Journal Star (Mar. 17, 
2019). 
 As previously reported, the water right associated with the 
hydropower operations at that site has been an important part of 

Nebraska water law. See Vol. XLVII, No. 3 (2014); Vol. 
XLVIII, No. 3 (2015) of this Newsletter. It led to a call on the 
river, subsequent subordination agreements and condemnation 
actions under Nebraska’s preference provisions, and even legis-
lation creating a new transfer mechanism to allow the water 
right to be transitioned to something resembling an instream 
flow right. That ability was important in order to carry forward 
the practical impact of that right’s existence: protection of 
flows in a river that has large portions designated as “wild and 
scenic” and that includes an amorphous federal reserved right 
for both the designated portion and other federal interests in the 
basin. Now that the dam is gone, the parties are back to the 
negotiation table to try to work out a way of moving forward 
with the transfer. The price may be the main point of negotia-
tion at this time. 
 

NORTH DAKOTA 
(Jennifer L. Verleger, Reporter) 

 
 
RECENT DEVELOPMENTS IN ALL THREE GOVERNMENTAL 

BRANCHES 

Legislative and Executive 

 The 2019 North Dakota legislature enacted several new 
laws pertinent to water administration and regulation, including: 

 House Bill 1202, 66th Leg., Reg. Sess. (N.D. 2019) 
(effective Aug. 1, 2019): Requires the State Engineer 
to reexamine navigability determinations of all water-
bodies for purposes of sovereign title, unless a court 
has made a specific determination. The bill sets up a 
new administrative procedure the State Engineer must 
follow before making a navigability determination and 
declaring sovereign ownership of lakes and riverbeds. 

 Senate Bill 2090, 66th Leg., Reg. Sess. (N.D. 2019) 
(effective Aug. 1, 2019): This was a State Engineer-
proposed clean-up bill. However, during the legislative 
process, a substantive addition was made to define 
“fossil byproduct water” and exempt its reuse from the 
state’s water appropriation permitting structure. 

 On April 29, 2019, the creation of the Department of Envi-
ronmental Quality (DEQ) was finalized. Previously the DEQ’s 
programs, including water quality, were administered through 
the Department of Health’s Environmental Health Section. The 
DEQ will now be a stand-alone cabinet agency. 
Judicial 

 North Dakota’s legal battle with Manitoba and Missouri 
over a water pipeline project that began in 2002 has finally 
come to its likely end. The lawsuit began when Manitoba sued 
the Secretary of the Interior and Bureau of Reclamation (Rec-
lamation) officials, challenging their compliance with the Na-
tional Environmental Policy Act of 1969 (NEPA) in approving 
a project to transfer water between river basins for the North-
west Area Water Supply (NAWS). North Dakota intervened as 
a defendant. In 2005 the U.S. District Court for the District of 
Columbia remanded to Reclamation and subsequently entered 
an order partially granting Manitoba’s motion for permanent 
injunction but allowing certain project-related activities to pro-
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ceed. See Gov’t of Manitoba v. Norton, 398 F. Supp. 2d 41 
(D.D.C. 2005), modified in part, 926 F. Supp. 2d 189 (D.D.C. 
2013). Following Reclamation’s NEPA analysis, Missouri filed 
a separate challenge as parens patriae, alleging that Reclama-
tion’s environmental impact statement (EIS) did not properly 
account for cumulative effects of water withdrawal from the 
Missouri River. Following consolidation of Missouri’s and 
Manitoba’s cases, the district court again remanded to Recla-
mation. See Gov’t of Manitoba v. Salazar, 691 F. Supp. 2d 37 
(D.D.C. 2010). After several rounds of NEPA analysis and 
over a decade of litigation, the district court granted summary 
judgment on behalf of Reclamation and North Dakota, holding 
that Reclamation’s NEPA requirements had been fulfilled. 
See Gov’t of Manitoba v. Zinke, 273 F. Supp. 3d 145 (D.D.C. 
2017). The district court also dismissed Missouri’s complaint 
for lack of standing because states cannot bring an action as 
parens patriae against the federal government. Id.; see also 
Vol. L, No. 3 (2017) of this Newsletter. Though both Mani-
toba and Missouri initially appealed, Manitoba subsequently 
dropped its appeal after settlement with Reclamation. Missouri 
appealed its dismissal to the U.S. Court of Appeals for the D.C. 
Circuit. See Gov’t of Manitoba v. Bernhardt, 923 F.3d 173 
(D.C. Cir. 2019). The D.C. Circuit affirmed the district court, 
agreeing that Missouri lacked standing because it had waived 
its theory of direct injury standing, relying solely on its parens 
patriae standing, and “as a general matter, a ‘State does not 
have standing as parens patriae to bring an action against the 
Federal Government.’” Id. at 176 (quoting Alfred L. Snapp & 
Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 610 n.16 
(1982)). 
 Editor’s Note: The reporter represents the State of North 
Dakota in this case. 
 

UTAH 
(Jonathan R. Schutz, Reporter) 

 
 
COURT OF APPEALS DECLARES LITTLE COTTONWOOD 

CREEK WATER RIGHTS FORFEITED THROUGH NONUSE 

 Salt Lake City Corp. v. Haik, 2019 UT App 4, 438 P.3d 
913, involved water rights in the Albion Basin of Little Cot-
tonwood Canyon. Salt Lake City (SLC) and the Metropolitan 
Water District of Salt Lake City and Sandy (District) sought a 
declaratory judgment that the water rights held by Mark Haik 
and Pearl Raty were forfeited. Haik and Raty brought claims to 
compel SLC to provide them water. 
 A 1910 court decree awarded South Despain Ditch (Ditch) 
a right to divert water from Little Cottonwood Creek. Id. ¶ 3. In 
1934, Ditch signed an agreement granting SLC all of its right, 
except a small portion for winter use. Id. ¶ 4. The right was 
originally used by four families. One family sold its property 
and a one-fourth interest in the water right. This owner filed, 
and later certificated, a change application to divert the water 
right from a well on his property. Id. ¶ 5. He then subdivided 
the land into four lots, one of which claimed all of the water 
right. Id. ¶ 6. The owner of the right quitclaimed the right to six 
entities in equal portions. Haik was one entity; Raty acquired 
her interest later. Each of the six parties filed a change applica-

tion with the State Engineer to use the water at their lots. Two 
were approved; Haik’s and Raty’s were not. Id. ¶ 7. 
 SLC and the District filed the action challenging the State 
Engineer’s approval of the change applications and seeking 
declaratory judgment on the validity of the Haik and Raty 
rights, arguing the rights were forfeited by nonuse. SLC ac-
quired the two approved rights, leaving only the declaratory 
judgment action. Id. ¶ 8. Haik and Raty filed their own claims. 
They argued that SLC and the District lacked standing to chal-
lenge their water rights, that SLC was required to serve them 
water, that they were denied due process, and that SLC should 
be regulated by the Public Service Commission in providing 
water outside its municipal boundaries. Id. ¶¶ 11, 19. The dis-
trict court determined that Haik’s and Raty’s rights were for-
feited and denied all of their claims. Id. ¶¶ 16–22. 
 This report addresses only the issues of whether the Haik 
and Raty water rights were forfeited, and whether SLC was 
obligated to provide Raty water. 
Forfeiture of Haik’s and Raty’s Water Rights 

 In Utah, unless an exception applies, water rights are sub-
ject to forfeiture after seven years of nonuse. Utah Code Ann. 
§ 73-1-4(2)(a). The district court determined that SLC and the 
District submitted “straightforward facts” that the Raty and 
Haik rights had not been used since 2003. Haik, 2019 UT App 
4, ¶ 16. Raty and Haik argued that the owners of the original 
right, from which their rights had been separated, had put their 
rights to use. Id. ¶ 15. The district court determined that diver-
sion and use are not the same, and diversion could not protect 
the Haik and Raty rights absent an agreement. Id. ¶ 16. The 
appellate court upheld this determination stating that “[u]se by 
others will save a water right holder from forfeiture only when 
such use is ‘according to a lease or other agreement with the 
appropriator . . . .’” Id. ¶ 47 (quoting Utah Code Ann. § 73-1-
4(2)(e)(i)). Because Haik and Raty could not show any evi-
dence of use since 2003 or a lease or agreement for a party 
to use their rights, the court held the entire rights were forfeit-
ed. Id. 
SLC’s Duty to Serve Raty 

 The Utah Constitution states that municipalities must 
maintain their water rights and water works “for supplying its 
inhabitants with water at reasonable charges.” Utah Const. art. 
XI, § 6. Here, SLC held water rights that could serve Raty. 
Raty argued that because she was in the city’s service area, and 
because the city had supplied water to other areas outside its 
service area, it was obligated to deliver her water. Haik, 2019 
UT App 4, ¶ 61. The court rejected her argument. It determined 
that while the change application empowered SLC to serve 
Raty, it did not require it to do so. Id. ¶ 63. Raty was not an 
inhabitant protected by article XI, section 6, and “a municipali-
ty’s decision to supply water to nonresidents is permissive.” Id. 
¶ 64 (citing Utah Code Ann. § 10-8-14(1)(d)). The court held 
that Raty’s lot was outside the city limits, and forcing SLC to 
supply Raty water would be contrary to article XI, section 6. It 
stated: 

We allow municipalities to sell surplus water to avoid 
“shameful waste” when residents in adjacent areas are 
in need and would otherwise be “compelled to go 
without.” But their primary focus should be “the de-
velopment and use of water for [the community’s] 
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present requirements and those reasonably to be antic-
ipated in connection with the expected growth of the 
city.” And “because cities are creatures of constant 
growth, prudent civic planning requires the develop-
ment and ownership of a water supply beyond present 
needs.” 

Id. ¶ 65 (alteration in original) (citations omitted) (quoting 
Cnty. Water Sys. v. Salt Lake City, 278 P.2d 285, 290 (Utah 
1954)).

 This case articulates an instance of water right forfeiture 
and one method by which a water right holder may preserve the 
right. It also sets forth the flexibility and discretion a munici-
pality possesses to supply water outside its municipal bounda-
ries. 

Volume LII, Number 2, 2019 
ISSN 0737-044X 

Mark Your Calendars 
The national conference on key water law issues previously hosted by the ABA will continue next year under the 
Rocky Mountain Mineral Law Foundation. The first Annual Water Law Conference hosted by RMMLF will take place 
on November 18–19, 2020, at the Grand Hyatt in sunny San Diego, California! 

Copyright © 2019 

Rocky Mountain Mineral Law Foundation 
9191 Sheridan Blvd., Ste. 203 
Westminster, Colorado 80031 

www.rmmlf.org 



MONTANA SUPREME COURT ADDRESSES 
TWO CASES RELATED TO ABANDONMENT 

(Holly Jo Franz, Montana Reporter)

Court Continues to Develop Montana’s Newly Emerging 
Growing Cities Doctrine 

 In U.S. Department of Army Corps of Engineers (City of 
Fort Peck), 2019 MT 174, 445 P.3d 828, the Montana Supreme 
Court continued to develop the growing cities doctrine first 
enunciated in City of Helena v. Community of Rimini, 2017 MT 
145, 397 P.3d 1. This time, the court applied the doctrine in 
analyzing the claims of the City of Fort Peck, which is essen-
tially a dying city. 
 Fort Peck filed a municipal water right claim for 1,500 
acre-feet per year (afy) based on a continuous year-round di-
version of 930 gallons per minute. Fort Peck’s current popula-
tion is 251. During construction of the Fort Peck Dam in 1934, 
Fort Peck and the surrounding area reached a population of 
over 10,000. Fort Peck’s population dropped dramatically after 
the dam was completed and has continued to gradually decline 
since 1990. 2019 MT 174, ¶¶ 2–3. 
 As part of the ongoing statewide adjudication, the Montana 
Department of Natural Resources and Conservation (DNRC) 
placed an issue remark on the municipal water right question-
ing Fort Peck’s claimed volume. The water court required Fort 
Peck to meet with DNRC to try to resolve the issue remark. 
The issue remark was not resolved, and DNRC filed a memo-
randum with the water court recommending a volume of 
206 afy. Id. ¶ 3. 
 Based on information contained within DNRC’s memo-
randum, the water court determined Fork Peck has not used the 
claimed volume for 25 years, and has no plan to do so in the 
future. Id. The water court joined the State of Montana as a 
necessary party in the case to determine whether Mont. Code 
Ann. § 85-2-227(4), which sets forth the growing cities doc-
trine, protects Fort Peck’s claimed volume from abandonment. 
2019 MT 174, ¶ 3. 
 In a proposed joint pretrial order, Fort Peck and the State 
agreed that (1) Fort Peck historically beneficially used 223 
afy; (2) the capacity of Fort Peck’s water treatment and distri-
bution system is 1,500 afy; and (3) Fort Peck satisfied two of 
the criteria in section 85-2-227(4), resulting in a presumption of 
nonabandonment 

continued on page 2 

IS THERE A “CHARACTER OF EXCHANGE 
RULE,” AND IF SO, HOW IS IT APPLIED? 

(William A. Paddock, Colorado Reporter)

 The City and County of Denver derives a substantial por-
tion of its water supply from Colorado River water delivered 
from west to east across the Continental Divide. Portions of 
this water are derived from the Fraser River drainage, the Wil-
liams Fork River drainage, and the Blue River drainage. See In 
re Application for Water Rights of City & Cnty. of Denver, 
2019 CO 68, ¶¶ 11–24, 444 P.3d 278 (describing Denver’s 
water system). This case involves exchanges of water from 
Denver’s Williams Fork Reservoir, located on the lower end of 
Williams Fork River just above its confluence with the Colora-
do River near Parshall, Colorado, and Dillon Reservoir on the 
Blue River at Dillon, Colorado. The Blue River’s confluence 
with the Colorado River is in Kremmling, Colorado, down-
stream from Parshall, where the Williams Fork River enters the 
Colorado River. Since Williams Fork Reservoir is located at 
the lower end of the Williams Fork River, it cannot physically 
deliver water to the east slope. Water stored in Dillon Reser-
voir, however, is delivered to Denver through the Roberts Tun-
nel. 
 Green Mountain Reservoir is located on the Blue River 
downstream from Dillion Reservoir and upstream from 
Kremmling. Green Mountain Reservoir is a component of the 
Colorado-Big Thompson Project, a U.S. Bureau of Reclama-
tion project that delivers Colorado River water to the South 
Platte River drainage in northeastern Colorado. A primary 
function of Green Mountain Reservoir is to provide compensa-
tory storage for western Colorado to ameliorate the effects of 
the Colorado-Big Thompson Project. As a consequence, water 
is released from Green Mountain Reservoir for downstream 
users in the Colorado River drainage. This use of water stored 
in Green Mountain Reservoir makes it possible for Denver to 
release from its Williams Fork Reservoir an amount of water 
that would otherwise have been released from Green Mountain 
Reservoir for use in western Colorado. By thus substituting 
water released from Williams Fork Reservoir for water that 
otherwise would have to be released from Green Mountain 
Reservoir, under certain circumstances Denver can divert addi-
tional water at Dillon Reservoir and deliver that water through 
the Roberts Tunnel to the North Fork of the South Platte River 
for use in Denver’s water supply. 

continued on page 4 
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ABANDONMENT 
(continued from page 1) 

nonabandonment of its water right claim. Id. ¶ 4. Fort Peck 
contended that volume should be reduced to 773 afy, and the 
State alleged Fort Peck abandoned the portion of volume ex-
ceeding its actual historical beneficial use of water plus reason-
ably anticipated future needs. Id. The issues of law included 
whether the State met its burden to overcome the presumption 
of nonabandonment for any portion of Fort Peck’s claim, and 
whether Fort Peck abandoned any portion of its water right. Id. 
The water court adopted the pretrial order and explained that 
Fort Peck claimed the correct volume is 773 afy, and the State 
agreed it had the burden of proof to show the volume is some-
thing other than the 1,500 afy claimed in the statement of 
claim. Id. ¶ 5. 
 After trial, the water court ruled that Fort Peck qualified 
for the presumption of nonabandonment, the presumption was 
overcome by the State, and Fort Peck’s volume was 171 afy 
“for current use and reasonably foreseeable future use.” Id. ¶ 7. 
Fort Peck appealed. 
 On appeal, Fort Peck argued that the water court errone-
ously ignored the pretrial order by decreeing an amount less 
than the 223 afy that the parties agreed was Fort Peck’s histori-
cal beneficial use. Id. ¶ 11. Based on the parties’ joint conten-
tions that Fort Peck was entitled to a volume reflecting actual 
historical beneficial use plus reasonably anticipated future 
needs and the State’s contention that only the volume above 
this amount was abandoned, Fort Peck further argued the water 
court erred by basing Fort Peck’s volume on current use, rather 
than actual historical use, in addition to anticipated future use. 
Id. Fort Peck also contended that the water court’s errors de-
nied it the opportunity to present evidence concerning current 
use or abandonment of historical volume. Id. ¶ 17. As relief, 
Fort Peck requested that the supreme court simply determine 
the volume to be 223 afy. Id. ¶ 11. 
 In rejecting Fort Peck’s arguments, the supreme court dis-
cussed Mont. R. Civ. P. 16, which states that “the pretrial order 
‘controls the course of the action unless the court modifies it,’” 
id. ¶ 12 (quoting Mont. R. Civ. P. 16(d)), and “the court ‘may 
modify the order issued after a final pretrial conference only to 
prevent manifest injustice,’” id. (quoting Mont. R. Civ. P. 
16(e)). As justification for the water court’s broad reading of 
the pretrial order, the supreme court pointed to the stated issues 
of law, which include whether Fort Peck abandoned any por-
tion of its water right. Id. ¶ 13. The supreme court ruled the 
water court provided clear notice to the parties of a broader 
inquiry when its order adopting the pretrial order stated the 
State’s burden was to prove volume was something other than 
the claimed 1,500 afy. Id. 
 The supreme court held section 85-2-227, which establish-
es the presumptive nonabandonment of municipal water rights, 
allows for broad consideration of evidence in abandonment 
cases, and provides notice of the issues to be considered by the 
water court. Id. ¶ 14. The supreme court specifically pointed to 
section 85-2-227(3), which allows a water judge to “determine 
all or part of an existing water right to be abandoned based on a 
consideration of all admissible evidence that is relevant, includ-
ing, without limitation, evidence relating to acts or intent oc-

curring in whole or in part after July 1, 1973.” Id. (quoting 
Mont. Code Ann. § 85-2-227(3)). The supreme court concluded 
that “[t]he statute uniquely requires the abandonment inquiry to 
include, ‘without limitation,’ consideration of uses that oc-
curred after July 1, 1973, and necessarily requires consideration 
of current as well as future uses.” Id. ¶ 15 (emphasis added). 
 Continuing to develop Montana’s emerging growing cities 
doctrine, the supreme court held that section 85-2-227(4) “does 
not make historical beneficial use the touchstone for municipal-
ities.” Id. (internal quotation marks omitted). This is advanta-
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geous for growing cities whose claims “would not be limited to 
demonstrative historical use,” but is less helpful for dying cities 
with declining populations and water use. Id. For cities like 
Fort Peck, the supreme court upheld the water court’s finding 
that the statute “protect[s] existing uses plus a reasonable 
amount of water for foreseeable needs.” Id. 
 The statute, however, did not protect Fort Peck from a 
finding of total or partial abandonment. Id. The water court 
held that municipal abandonment may be found “if a prepon-
derance of evidence shows that the amount of water claimed is 
more than the amount needed to satisfy the current use plus 
normal increases in population over a reasonable period.” Id. 
Applying this standard, the supreme court upheld the water 
court and ruled that despite assuming Fort Peck’s water right 
was not abandoned, the State overcame the presumption by 
showing that “the claim for future use was not credible, and 
that the town had never used more than one-third of its water 
treatment plant’s capacity.” Id. ¶ 16. 
Failure to Request Water Through a Water Commissioner 
Is Not the Equivalent of Nonuse for Purposes of 
Abandonment 

 Klamert v. Iverson, 2019 MT 110, 443 P.3d 379, is another 
case addressing abandonment. Gene Klamert claimed five irri-
gation water rights from Flatwillow Creek, all of which were 
previously decreed in a 1953 district court decree. Flatwillow 
Creek is “an all or nothing creek” susceptible to drought. 
Klamert’s five water rights shared the same points of diversion 
and places of use. Id. ¶ 3. 
 Klamert’s predecessor-in-interest, who filed the statements 
of claim, sold the property in 1983 and over the next 15 years 
the property passed between five different owners and seven 
separate lessees. Klamert purchased the property in 1998. Id. 
¶ 4. From 1980 to 2012, a water commissioner was appointed 
under the district court decree, and the Flatwillow Improve-
ment Association (FIA), an entity formed by the decree water 
users, was responsible for billing users. The water commission-
er and FIA maintain independent records documenting water 
use. Id. ¶ 5. The Klamert property is located downstream from 
most decreed water users, and had one of the largest and most 
senior water rights in the decree. The objectors were junior 
users located upstream from Klamert. Id. ¶ 8. 
 The primary issue before the water court was whether 
Klamert’s water rights were abandoned. The objectors asserted 
the water commissioner and billing records showed Klamert 
and his predecessors did not use or call for water from 1988 to 
2004, a period of 17 years. Klamert challenged the truthfulness 
of the records and presented witnesses who testified to irriga-
tion on his property during the alleged period of nonuse. 
Id. ¶ 9. 
 The water master ruled the objectors failed to prove a long 
period of continuous nonuse and Klamert’s rights were not 
abandoned. The water judge upheld the water master’s report. 
Objectors Daniel Iverson and Wilks Ranch Montana, Ltd. ap-
pealed. Id. ¶ 10. 

 As part of its opinion, the Montana Supreme Court re-
viewed the law applicable to the abandonment of water rights. 
“A finding of abandonment requires both nonuse and intent to 
abandon.” Id. ¶ 14. Abandonment is “a question of fact that 
depends on the conduct, acts, and intent of the parties claiming 
the use of the water.” Id. “The objector bears the initial burden 
of proving a long period of continuous nonuse of the claimed 
water right.” Id. ¶ 15. “[T]en successive years of nonuse raises 
. . . a rebuttable statutory presumption of intent to abandon.” Id. 
If nonuse is established, “the burden of proof then shifts to the 
claimant to produce specific evidence rebutting that presumed 
intent [to abandon].” Id. “Mere expressions of hope or desire 
regarding future water use will be insufficient to overcome the 
presumption.” Id. 
 To prove a long period of continuous nonuse, the objectors 
relied on water commissioner records showing no water use 
occurred on Klamert’s property during the 17-year period. The 
water master and water judge, however, disagreed that the rec-
ords presumptively established nonuse. The water court found 
Klamert’s evidence undermining the credibility of the commis-
sioner’s records was persuasive, substantial, and credible. Id. 
¶ 17. There were three different water commissioners over the 
17 years. Some records were missing and unclear. There were 
no specific protocols for record keeping or water measure-
ments, and commissioners received little or no training; some 
of the commissioners were poor record keepers and were una-
ware of the basis of the water rights they administered. Id. ¶ 18. 
The water court also found FIA’s records lacked credibility. 
Id. ¶ 19. 
 Klamert presented a number of lay witnesses that testified 
to irrigating or witnessing irrigation of the property during the 
17-year period. Klamert also presented an expert witness who 
bolstered the credibility of the lay witnesses. To address intent, 
Klamert offered evidence showing his ditch was regularly 
maintained during the alleged period of nonuse. Id. ¶ 20. 
 Over the five-day hearing, the water master heard testimo-
ny from 20 lay witnesses and eight experts and was presented 
with over 100 exhibits. Id. ¶ 21. According to the supreme 
court, the water master “carefully considered all evidence be-
fore issuing a reasoned analysis.” Id. The supreme court deter-
mined the water commissioner and FIA records were relevant 
but not dispositive, and upheld the findings that actual water 
use occurred between 1988 and 2004. Id. 
 The objectors also argued that Klamert’s water use outside 
of the appointed water commissioner’s regulation was “illegal 
use,” which cannot be used to defeat a claim of abandonment. 
Id. ¶ 23. To support their argument, the objectors relied on case 
law holding that “a person cannot obtain a valid water right 
through trespass and that water appropriation ‘necessarily im-
plies rightful diversion by lawful means.’” Id. ¶ 24 (quoting 
Warren v. Senecal, 228 P. 71, 75 (Mont. 1924)). The supreme 
court held the cited case law cannot be interpreted to “equate 
failure to follow water commissioner protocol with nonuse or 
‘illegal use,’” id., and ruled Klamert, as the most senior user, 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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had the authority to take water anytime it was available, 
id. ¶ 23. 
 The objectors also alleged the equitable clean hands doc-
trine prevented Klamert from taking advantage of his wrongdo-
ing by not taking water through the water commissioner. The 
supreme court found the doctrine inapplicable to Klamert’s 
situation. Id. ¶ 25. 
 Finally, the objectors argued the water court erred by fail-
ing to enter specific findings related to the abandonment of 
each individual water right and should have addressed the issue 
of partial abandonment. The objectors pointed to particular 
points of diversion and places of use that they alleged were 
abandoned. The supreme court found the objectors offered lit-
tle, if any, evidence addressed to individual claims and focused 
on the most senior right. Accordingly, the supreme court held 
the failure to enter specific findings for each individual claim 
did not amount to clear error since the water court decision 
reflects the evidence presented at hearing. Id. ¶ 27. 
 
 
“CHARACTER OF EXCHANGE RULE” 
(continued from page 1) 

 Denver also diverts from the headwaters of the Williams 
Fork River, and delivers that water via tunnels to the Fraser 
River drainage, and then delivers water from both the Williams 
Fork and Fraser River drainages through the Moffat Water 
Tunnel to its eastern slope water supply system. The water 
rights for Denver’s Fraser and Williams Fork River water col-
lection systems have a 1921 appropriation date. Id. ¶ 12. Wil-
liams Fork Reservoir has a 1935 appropriation date, id. ¶ 13, 
and Denver’s Blue River collection system has a 1946 appro-
priation date, id. ¶ 15; see generally City of Colo. Springs v. 
Climax Molybdenum Co., 587 F.3d 1071, 1074–77 (10th Cir. 
2009) (describing the torturous and complex history of Blue 
River adjudications and administration). 
 Denver’s water supply system also includes a number of 
large reservoirs in the headwaters of the South Platte River, 
including Antero, Eleven Mile, and Cheesman Reservoirs. Id. 
¶ 26. This is where the plot begins to thicken. Denver histori-
cally operated these three reservoirs on a gauge-height basis, 
meaning that when Denver was no longer entitled to store wa-
ter, it passed all inflow to the reservoirs through the reservoirs, 
except for evaporation losses. Id. Stated another way, Denver 
continually replaced evaporative losses with inflow, which 
reduced the amount of water passing through the reservoirs. 
Historically, the State Engineer did not regulate Denver’s 
streambed reservoirs to require them to replace evaporation 
losses but now has the authority to do so. Id. (citing Colo. Rev. 
Stat. § 37-84-117(5)). 
 Denver’s manner of operation of these reservoirs caused 
concern to water right owners downstream on the South Platte 
River who believed that Denver was depriving them of water 
that they were entitled to receive. Accordingly, the Consolidat-
ed Ditches of Water District No. 2 (Consolidated Ditches) (a 
group of irrigation companies downstream from Denver) en-
tered into negotiations with Denver to address this concern. Id. 
¶ 27. The result of the negotiations was the so-called “1940 
Agreement,” pursuant to which Denver agreed not to recapture 

and reuse a portion of the water it imported from the Colorado 
River Basin: 

It is understood and agreed that the City and County 
of Denver may make or permit any nonconsumptive 
use of water to create electric power, to dilute sewage, 
or the like while such water is on its way to its place 
of principal and ultimate beneficial use; and the City 
agrees that it will not use or attempt to use or lease 
any water, irrespective of source, which shall have 
been once used through its municipal water system 
and such water shall be allowed to become part of the 
nearest convenient natural water course. 

Id. ¶ 28. 
 The 1940 Agreement was the subject of subsequent litiga-
tion in City & County of Denver v. Fulton Irrigating Ditch Co., 
506 P.2d 144 (Colo. 1972), and City & County of Denver v. 
Consolidated Ditches Co. of District No. 2 (Consolidated 
Ditches I), 807 P.2d 23 (Colo. 1991). The issue in Fulton was 
whether Denver’s transmountain effluent discharged to the 
South Platte River from a wastewater treatment plant could be 
reused as a replacement supply for diversions upstream on 
Clear Creek by Coors Brewing Company (Coors). In that case 
the court held that in the absence of an agreement to the contra-
ry, Denver was entitled to reuse and successively use its trans-
mountain water. 2019 CO 68, ¶ 29. The court also upheld the 
1940 Agreement and held that the 1940 Agreement precluded 
Denver’s exchange with Coors. Id. 
 Consolidated Ditches I involved Denver’s claim to reuse 
transmountain water from the Blue, Fraser, and Williams Fork 
Rivers as a source of augmentation for golf course irrigation 
wells, which Consolidated Ditches claimed violated the 1940 
Agreement. Consolidated Ditches asserted this was a violation 
of the 1940 Agreement. Id. ¶ 31. After a lengthy trial, the water 
court concluded that 

the principal purpose of the 1940 Agreement was to 
“eliminate the burden on the [South Platte R]iver 
caused by evaporation from the streambed reservoirs,” 
and that it was “reasonable to assume that [the parties] 
anticipated that the gain to the river from the agree-
ment would be roughly equivalent to the loss from 
evaporation.” The water court concluded that the goal 
of the 1940 Agreement would be achieved by limiting 
its effect “to waters [that] were appropriated at the 
time it was executed” and by construing the 1940 
Agreement not to apply to waters appropriated or ac-
quired by Denver after May 1, 1940. 

Id. ¶ 32 (alterations in original). 
 Significantly, the water court found that in 1940, Denver’s 
effluent from the Fraser and Williams Fork River diversions 
exceeded evaporation losses from Denver’s three reservoirs by 
some 123%: 12,506 acre-feet of effluent return flow compared 
to 10,142 acre-feet of evaporative losses. Id. ¶ 33. The water 
court also found that in 1978 Denver’s transmountain imports 
had substantially increased and as a result Denver’s total efflu-
ent return flows from all of its transmountain sources had in-
creased to some 74,110 acre-feet, which exceeded the reservoir 
evaporation losses by 60,199 acre-feet, or 532.7%. Id. The wa-
ter court went on to conclude that the parties to the 1940 
Agreement did not intend that it apply to water rights appropri-
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ated by Denver after the date of that agreement. Id. ¶ 35. Thus, 
the water court held that the 1940 Agreement did not bar Den-
ver’s reuse of Colorado River water appropriated after 1940. 
Id. 
 Both Denver and Consolidated Ditches appealed the water 
court’s decision. On appeal in Consolidated Ditches I, the Col-
orado Supreme Court acknowledged that  

the principal purpose of the 1940 Agreement was to 
eliminate the burden on the South Platte River from 
evaporation losses, and upheld the water court’s ruling 
that the 1940 Agreement only precludes Denver from 
“reusing, successively using, or disposing of effluent 
return flows derived from decreed water rights from 
Colorado River sources with appropriation dates pre-
ceding May 1, 1940.” Thus, per the water court’s de-
cree, the 1940 Agreement does not prohibit Denver 
from reusing return flows from water derived from 
Colorado River sources with appropriation dates after 
May 1, 1940, or with respect to water rights acquired 
by Denver after that date. 

Id. ¶ 36 (citations omitted). 
 The current controversy arises out of Denver’s use of Wil-
liams Fork Reservoir as a source of substitute water supply in 
an exchange in which water is released from the reservoir to 
satisfy downstream demands on the Colorado River, and Den-
ver is able to divert water from the Blue River at Dillon Reser-
voir that would otherwise not have been available in priority. 
The controversy was triggered by Denver’s application to 
quantify and reuse lawn irrigation return flows (LIRFs) from 
transmountain and non-tributary sources in its exchanges and 
plans for augmentation. Id. ¶ 39. Consolidated Ditches filed a 
statement of opposition to the application. Id. Relying on the 
so-called “character of exchange rule,” Consolidated Ditches 
asserted that the additional diversions from the Blue River 
made possible by exchange against the water released from 
Williams Fork Reservoir took on the legal character of the Wil-
liams Fork Reservoir water right, a 1935 priority, and therefore 
the LIRFs from that water were subject to the 1940 Agreement 
and could not be reused. See id. 
 Denver and Consolidated Ditches filed Colo. R. Civ. P. 56 
motions seeking a determination “whether the 1940 Agreement 
prevents Denver from reusing return flows from water import-
ed from the western slope under the Blue River system ex-
change using water released from the Williams Fork Reservoir 
as a source of substitute supply.” Id. ¶ 41. The water court 
ruled in Denver’s favor, concluding that “Denver’s Blue River 
system water right, which was decreed in 1955 with an appro-
priation date of June 24, 1946, is a source of water that was not 
owned, appropriated, or acquired by Denver prior to May 1, 
1940, and therefore is not subject to the 1940 Agreement.” Id. 
¶ 42. The water court further concluded that “the Blue River 
System water imported by Denver has a priority date of 1946, 
regardless of whether Denver imports the water after diversion 
in priority or after an out-of-priority diversion enabled by Den-
ver’s decreed exchange plan, with substitute water released 
from [the] Williams Fork Reservoir.” Id. (alteration in origi-
nal). Accordingly, the water court “rejected Consolidated 
Ditches’ argument that the ‘character of exchange’ principle 
renders the 1935 priority of the Williams Fork Reservoir sub-
stitute supply the ‘operative right’ for purposes of the 1940 

Agreement,” reasoning that “the relevant date for determining 
whether the 1940 Agreement applies is the 1946 administrative 
priority date of Denver’s Blue River exchange, not the 1935 
priority date under which Denver stores water used for substi-
tute supply.” Id. After entry of a final decree, Consolidated 
Ditches appealed the water court’s decision. Id. ¶ 46. 
 On appeal Consolidated Ditches argued that under the 
character of exchange rule, Denver’s “Williams Fork Reservoir 
substitute supply is ‘moved’ (by legal fiction) to the upstream 
diversion point, such that the water taken at that point by ex-
change takes on the ‘character’ of that substitute supply.” Id. 
¶ 50. The court disagreed, holding that 

for purposes of the 1940 Agreement, the water im-
ported through the Roberts Tunnel under Blue River 
exchange and substitution operations is a source ac-
quired by Denver after May 1, 1940. Accordingly, the 
return flows from those operations are not subject to 
the 1940 Agreement, and Denver may reuse or suc-
cessively use them. At the time of the 1940 Agree-
ment, Denver could not import water through the 
Roberts Tunnel by exchange (or otherwise). Denver’s 
ability to divert water from the Blue River system by 
exchange or substitution using Williams Fork Reser-
voir water as a substitute supply was adjudicated in 
the 1955 Decree, and the exchange is administered 
under a June 24, 1946 priority, consistent with the ap-
propriation date of Denver’s rights in the Blue River 
system. 

Id. ¶ 51. 
 The court also disagreed with Consolidated Ditches’ ar-
gument that the character of exchange rule had to be applied to 
Denver’s Williams Fork-Blue River exchange. Id. ¶ 52. The 
court pointed out that 

[n]othing in statute mandates that water diverted by 
exchange must take on the “character” of the substi-
tute supply, and although we have acknowledged the 
concept in past cases, we have never expressly applied 
it or defined its scope. We therefore decline to adopt a 
mandatory character of exchange “rule” that applies 
rigidly to all exchange operations. Whatever its scope 
or applicability in other circumstances, the character 
of exchange principle is unnecessary here to ensure 
that the purpose of the 1940 Agreement is fulfilled or 
to avoid injury to Consolidated Ditches. 

Id. 
 The court then went through a detailed analysis of its prior 
decisions in which the character of exchange principle was 
addressed either explicitly or implicitly and reiterated that it 
had never expressly adopted a mandatory character of ex-
change rule. Id. ¶ 61. Rather, it stated that “the ‘character of 
exchange’ concept appears to have emerged as an unofficial, 
yet widespread, permissive practice recognized by the State 
Engineer.” Id. ¶ 70. The court went on to conclude that 

at a minimum, the character of exchange concept re-
flects the statutory requirements applicable to a substi-
tute supply. That is, an exchange operator’s upstream 
diversions are limited by the amount and quality of 
water the operator is able to substitute downstream, 
which avoids injury by ensuring that the downstream 
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senior appropriator receives water comparable to what 
would have been available had the upstream diversion 
not occurred. Beyond that, the character of exchange 
concept serves as a flexible tool to preserve the fully 
reusable character of transmountain water used as a 
substitute supply in exchanges consistent with Colora-
do’s longstanding water management policy of max-
imizing the beneficial use of waters in the state. It also 
functions as an administrative tool for the State and 
Division Engineers to accurately account for water 
stored in reservoirs throughout the state. And it may, 
in some instances, serve to preserve decretal limita-
tions or contractual restrictions on a substitute supply. 

Id. ¶ 71 (citations omitted). 
 The court declined, absent legislative guidance, “to hold 
that the character of exchange concept functions as a mandato-
ry rule that rigidly applies to all exchange operations, or even 
that it necessarily always encompasses ‘all legal characteris-
tics’ of the substitute supply,” because doing so “would neither 
cultivate flexibility nor optimize the beneficial use of the 
state’s waters.” Id. ¶ 72. This result appears to sanction the 
existing permissive application of the character of exchange 
rule, while allowing the State Engineer considerable leeway 
over how and when the rule is applied. It also preserves the 
ability of water users to obtain decrees that specify how the 
character of exchange concept will be applied to specific ex-
changes. 
 
 

ARIZONA 
(Rhett A. Billingsley, Reporter) 

 
 
ARIZONA LEGISLATURE AMENDS CRIMINAL WATER 

STATUTE TO EXEMPT WELL OWNERS WHO UNKNOWINGLY 

PUMP SUBFLOW 

 In one of the last laws enacted in 2019 legislative session, 
the Arizona legislature passed House Bill 2475 (HB 2475), 
2019 Ariz. Legis. Serv. ch. 274 (effective Aug. 27, 2019), 
which amended Ariz. Rev. Stat. § 45-112 to protect owners of 
wells from potential criminal prosecution for unknowingly di-
verting subflow of a river or stream. Section 45-112(A)(3) pre-
viously provided that a person who, among other violations, 
“[w]ithout authority uses water to which another is entitled” 
was guilty of a class 2 misdemeanor. Under HB 2475, the leg-
islature amended section 45-112(A)(3) to include an exception 
for “water taken through a registered well without knowledge 
that such water constitutes the subflow of a river or stream.” 
HB 2475 was a significant change in law for well owners in 
Arizona given the current uncertainty regarding whether their 
wells could someday be determined to pump subflow of a river 
or stream. 
 Arizona has a bifurcated system of allocating water rights 
among groundwater and surface water users. Surface water and 
“subflow” (i.e., underground water within the saturated flood-
plain Holocene alluvium of perennial and intermittent streams) 
are subject to the doctrine of prior appropriation. As such, a 
person must either have an established appropriative water 
right, or obtain a permit to appropriate from the State, before 
diverting surface water and subflow for beneficial use. Use of 

“percolating groundwater” (i.e., underground water that is not 
subflow), on the other hand, is subject to the doctrine of rea-
sonable use and regulation under Arizona’s Groundwater Code, 
Ariz. Rev. Stat. §§ 45-101 to -704. 
 The legal boundary between underground water that is 
subflow and underground water that is percolating groundwater 
is anything but clear. Water withdrawn from a well is legally 
presumed to be percolating groundwater, and a person who 
asserts that a well is pumping a stream’s subflow must prove 
that fact by clear and convincing evidence. See In re Gen. Ad-
judication of All Rights to Use Water in Gila River Sys. & 
Source, 9 P.3d 1069, 1074 (Ariz. 2000). However, the Arizona 
Supreme Court has determined that high burden of proof can be 
met in two ways. First, if a well is located within the lateral 
boundaries of the “subflow zone” of a perennial or intermittent 
stream, as mapped by the Arizona Department of Water Re-
sources (ADWR), the well is presumed to be pumping subflow. 
Id. at 1082. Second, if ADWR establishes that a well’s “cone of 
depression” extends into a subflow zone and is depleting the 
stream, the well is also presumed to be pumping subflow. Id. 
While these rules would appear to provide some clarity regard-
ing the legal character of water withdrawn from wells in Arizo-
na, subflow zones have thus far only been mapped for major 
streams in the San Pedro River watershed in southern Arizona. 
Moreover, it will likely be several more years before cone of 
depression and subflow zone depletion testing is completed in 
that watershed. Until such subflow determinations are complet-
ed, well owners in the San Pedro River and other watersheds 
operate under a risk that all or a portion of the water pumped 
from their wells may someday be determined to be subflow 
subject to the prior appropriation doctrine. 
 Because Arizona law presumes that wells are pumping 
non-appropriable, percolating groundwater, most well owners 
in Arizona did not, and were not required to, apply for a permit 
to appropriate water from the State before constructing and 
commencing use of their wells. Those well owners, who range 
from individual homeowners to municipal water providers and 
other larger water users, have relied on Arizona law in develop-
ing their water supplies. While the Arizona legislature still 
needs to address how subflow well owners will be incorporated 
into the prior appropriation system, the amendment of section 
45-112 was an important fix to protect well owners from the 
threat of future criminal prosecution if their wells are later de-
termined by ADWR to be within a subflow zone or pumping 
subflow by means of a cone of depression. 
 
ADWR COMMENCES STAKEHOLDER PROCESS FOR 

DEVELOPMENT OF FIFTH MANAGEMENT PLANS FOR ACTIVE 

MANAGEMENT AREAS 

 This past summer, the Arizona Department of Water Re-
sources (ADWR) commenced the stakeholder process to de-
velop the Fifth Management Plans (5MPs) for Arizona’s active 
groundwater management areas (AMAs). The AMAs are des-
ignated areas within the state that are subject to strict regulation 
of groundwater withdrawal and use under Arizona’s Ground-
water Code, Ariz. Rev. Stat. §§ 45-101 to -704. In general, 
groundwater may not be withdrawn and used within an AMA 
without a grandfathered groundwater right (based on water use 
before AMA designation), or a groundwater withdrawal permit 
issued by ADWR. There are currently five AMAs in Arizona 
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(Phoenix, Pinal, Prescott, Tucson, and Santa Cruz), each of 
which has a designated management goal (e.g., achievement of 
“safe yield” in the Phoenix, Prescott, and Tucson AMAs by 
2025). The management plans are water conservation and use 
rules adopted by ADWR to promote each AMA’s achievement 
of its management goal. 
 Under Arizona’s Groundwater Code, ADWR must adopt 
management plans for five successive management periods 
starting in 1980 and ending in 2025. Arizona is currently in the 
fourth management period (2010–2020). The fifth and final 
statutory management period runs from 2020 to 2025. By stat-
ute, ADWR was required to promulgate the 5MPs no later than 
January 1, 2019. However, ADWR is behind schedule in de-
veloping the 5MPs in part due to recession-related staffing and 
budgetary issues that delayed completion of the Fourth Man-
agement Plans for the AMAs. 
 As the first step of developing the 5MPs, ADWR has 
commenced a work group process to collect comments and 
data from stakeholders with the goals of working to assess ex-
isting AMA conservation programs and developing new man-
agement strategies for the fifth management period and 
beyond. See ADWR, “Management Plans Work Group,” 
https://new.azwater.gov/5MP. ADWR has held informational 
meetings for the following subgroups: municipal, agricultural, 
industrial, and safe-yield technical. Based on ADWR’s com-
ments at these subgroup meetings, it is expected that ADWR 
will also hold meetings to address particular types of uses with-
in the industrial subgroup, which includes mining. More infor-
mation regarding the work group process is available at 
https://new.azwater.gov/5MP/meetings. 
 As noted above, the management goal of the Phoenix, 
Prescott, and Tucson AMAs is safe yield by 2025. Important 
aspects of developing the 5MPs include the determination of 
what constitutes safe yield in each AMA, and what require-
ments must be imposed to achieve and maintain that manage-
ment goal. There are several hardrock mines in Arizona subject 
to the requirements of ADWR management plans, particularly 
in the Tucson AMA. Because changes in the plans to achieve 
and maintain safe yield in the Tucson AMA could potentially 
require implementation of stricter water conservation measures 
or technology, it is important for mine operators and their legal 
counsel to keep a close watch on the 5MP process over the next 
several years. 
 
 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
COURTS OF APPEAL ADDRESS JURISDICTION OF COURTS AND 

AUTHORITY OF IRRIGATION DISTRICTS 

Opponents of Oroville Dam Licensing Project Remain 
Barred as Third District Court of Appeal Again Rules the 
State Lacks Jurisdiction in FERC Licensing Proceedings 

 After remand from the California Supreme Court, the Cali-
fornia Third District Court of Appeal again held it lacks juris-
diction to hear a case on the federal relicensing of the Oroville 
Dam. See Cnty. of Butte v. Dep’t of Water Res., 252 Cal. Rptr. 
3d 435 (Ct. App. 2019). 

 As discussed in Vol. LII, No. 1 (2019) of this Newsletter, 
the case involves the California Department of Water Re-
sources’ (DWR) application to the Federal Energy Regulatory 
Commission (FERC) to extend the DWR’s federal license to 
operate the Oroville Dam and its facilities as a hydroelectric 
dam. See Cnty. of Butte, 252 Cal. Rptr. 3d at 438. Butte County 
brought a California Environmental Quality Act (CEQA), Cal. 
Pub. Res. Code §§ 21000–21177, complaint for a writ of man-
date to stay the DWR’s application. See Cnty. of Butte, 252 
Cal. Rptr. 3d at 454. The superior court dismissed the action, 
and the County appealed. Id. at 439. In the first appeal, the 
Third District Court of Appeal held the Federal Power Act 
(FPA) “occupies the field of licensing a hydroelectric dam and 
bars review in the state courts of matters subject to review by 
FERC,” Cnty. of Butte v. Dep’t of Water Res., 241 Cal. Rptr. 3d 
720, 722 (Ct. App. 2018), and dismissed the case for lack of 
subject matter jurisdiction, id. at 732. 
 The California Supreme Court granted review of the case 
and transferred the matter back to the Third District Court of 
Appeal to vacate the case in light of the supreme court’s recent 
ruling in Friends of the Eel River v. North Coast Railroad Au-
thority, 399 P.3d 37 (Cal. 2017). See Cnty. of Butte, 252 Cal. 
Rptr. 3d at 439. The court of appeal reviewed the case in light 
of Eel River and came to the same conclusion: “this court has 
no jurisdiction because federal law preempts CEQA under the 
circumstances presented.” Id. at 449. 
 The issue in Eel River was whether federal law preempted 
CEQA’s application to a project owned by a subsidiary of the 
state. Id. The court in Eel River concluded the Interstate Com-
merce Commission Termination Act (ICCTA) did not preempt 
CEQA because of “the deregulatory aspect of the ICCTA and 
the different way in which deregulation affects public and pri-
vate rail lines.” Id. at 450 (quoting Eel River, 399 P.3d at 72). 
The Eel River court also noted the market participant doctrine 
played a role in its decision. Id. at 453. 
 The Third District Court of Appeal disagreed on all ac-
counts finding that the ICCTA and FPA are not analogous. Id. 
at 450–51. “[T]here is no deregulatory feature of the FPA. In-
stead, the ‘purpose, structure, and legislative history of the 
[FPA]’ shows that it ‘envisioned a considerably broader and 
more active federal oversight role in hydropower develop-
ment . . . .’” Id. at 450 (second alteration in original) (quoting 
California v. FERC, 495 U.S. 490, 504 (1990)). Further, Con-
gress amended the FPA to establish “a broad and paramount 
federal regulatory role.” Id. at 453 (quoting California v. 
FERC, 495 U.S. at 499). After reviewing the case in light of 
Eel River, the court of appeal maintained its position that it 
lacks jurisdiction to hear the case. 
Want Water? Don’t Violate the Irrigation District’s Rules 

 The California Fifth District Court of Appeal affirmed the 
Turlock Irrigation District’s (TID) board of directors’ decision 
to withhold water until a landowner complied with an easement 
held by TID. See Inzana v. Turlock Irrigation Dist. Bd. of 
Dirs., 247 Cal. Rptr. 3d 427 (Ct. App. 2019). 
 In Turlock, TID was found to have authority to “do any act 
necessary to furnish sufficient water in the district for any ben-
eficial use.” Id. at 432–33 (quoting Cal. Water Code § 22075). 
In 1988, TID secured an ingress and egress easement on the 
plaintiff’s land to maintain an underground pipe. Id. at 433. In 
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2010, the plaintiff violated the easement by planting over 160 
pistachio trees within three feet of the pipeline’s centerline. Id. 
at 434. In January 2014, TID sent the plaintiff a letter asking 
him to remove the trees near the centerline because the roots 
could crack the pipe and lead to flooding. Id. After hearing no 
response from the plaintiff, TID sent a “notice and order” letter 
in July 2014 demanding the plaintiff remove the trees. Id. The 
plaintiff appealed to TID’s board of directors, who confirmed 
the trees violated the easement and that the plaintiff must re-
move them. Id. at 435–36. 
 TID notified the plaintiff that “it reserved the right to oth-
erwise enforce the tree removal order, ‘including but not lim-
ited to the withholding of irrigation water in accordance with 
TID’s Irrigation Rules for service.’” Id. at 436. 
 The trial court affirmed the board’s decision. On appeal, 
the Fifth District Court of Appeal denied the plaintiff’s claims, 
finding that the plaintiff violated the easement and TID had 
authority to terminate water delivery. Id. at 446–47. The court 
concluded that the legislature “conferred broad authority on 
TID to ‘establish equitable rules for the distribution and use of 
water,’ and to ‘make such reasonable regulations to secure dis-
tribution of water in accordance with determined rights as may 
be needed.’” Id. at 446 (quoting Cal. Water Code §§ 22257, 
22085). Therefore, “allowing TID to terminate water delivery 
for failure to comply . . . falls within TID’s express or implied 
powers.” Id. 
 
LEGISLATIVE DEVELOPMENTS 

Senate Bill 200: Safe Drinking Water Is on Its Way 

 This year, Governor Gavin Newsom signed into law Sen-
ate Bill 200, 2019 Cal. Legis. Serv. ch. 120 (effective July 24, 
2019), which creates an annual fund of $130 million for safe 
drinking water. See Cal. Health & Safety Code § 39719. The 
Safe and Affordable Drinking Water Fund (Fund) distributes 
money to the State Water Resources Control Board (Board). Id. 
§ 116766. The goal of the law is to provide clean drinking wa-
ter to the one million Californians who do not have access to it. 
Id. § 116765. 
 The law requires the Board to prioritize disadvantaged 
communities and low-income households. Id. § 116769. More-
over, the law will fund projects on the over 300 public water 
systems with unsafe drinking water. Expenditures include re-
placement water, long-term solutions to replacing or treating 
contaminated wells, testing drinking water quality of domestic 
wells serving low-income households, and identifying Califor-
nians without access to safe drinking water. Id. § 116770. 
 The annual $130 million appropriation for the Fund comes 
from the state’s cap-and-trade fund. Id. § 39719. The Fund will 
be supported through 2030. Id. 
CEQA Review Might Not Be Enough to Get a Green Light 

 On July 31, 2019, Governor Newsom signed into law Sen-
ate Bill 307, 2019 Cal. Legis. Serv. ch. 169 (enacting Cal. Wa-
ter Code § 1815), which added another level of review for the 
Cadiz Valley Water Conservation, Recovery, and Storage Pro-
ject (Project). For a previous discussion on the Project, see Vol. 
XLIX, No. 2 (2016) of this Newsletter. The Project, which 
started in 1998, has been trying to transfer groundwater from 
the Mojave Desert to Southern California. Despite receiving a 
favorable environmental review under the California Environ-

mental Quality Act (CEQA), Cal. Pub. Res. Code §§ 21000–
21177, including in several court challenges, the California 
legislature added another hurdle for the Project. As arduous as 
CEQA review may be, California now requires further review 
by the State Lands Commission and the Department of Fish 
and Wildlife. Both agencies must conclude there will be no 
detrimental environmental impact before the Project may 
begin. Proponents of the bill stressed the importance of having 
another protective measure, while opponents pointed out that 
CEQA review is now meaningless because it is no longer the 
final determination of state environmental decisions. 
 

 

COLORADO 
(William A. Paddock, Reporter) 

 
 
COLORADO SUPREME COURT ADDRESSES WATER COURT 

JURISDICTION OVER A DECLARATORY JUDGMENT ACTION 

TO PROTECT AN UNADJUDICATED WATER RIGHT AND 

CLAIMED DITCH EASEMENTS 

 The Luskin Daughters 1996 Trust (Trust) and Stephen and 
Heather Young owned adjoining tracts of land, but apparently 
were not neighbors in the friendly sense of that word. The 
Youngs built a house on their property that the Trust claimed 
destroyed ditches that historically delivered spring water to its 
property, which water had been used by the Trust for irrigation, 
stock watering, wildlife, and recreation purposes. See Luskin 
Daughters 1996 Trust v. Young, 2019 CO 74, ¶ 3, 448 P.3d 
982. The Trust’s claimed water right from the spring on the 
Youngs’ property had never been adjudicated, id., which under 
Colorado law means it did not have an enforceable priority, but 
was nevertheless a vested water right, see In re Application for 
Water Rights of Turkey Cañon Ranch LLC, 937 P.2d 739, 748 
(Colo. 1997) (“[a] decree does not confer, but rather confirms a 
pre-existing water right, or . . . gives the applicant the oppor-
tunity to . . . obtain a priority date that relates back to the date 
of the first appropriation”). The Trust sued the Youngs in water 
court to protect the claimed water right and the easements for 
the ditches that had historically delivered that water to their 
property. 
 The Trust’s complaint 

asserted five separate claims for relief, seeking: (1) a 
declaratory judgment confirming the existence of its 
unadjudicated water rights, (2) a declaratory judgment 
confirming the existence of ditch easements for those 
water rights, (3) injunctive relief from the Youngs’ in-
terference with those water rights, (4) injunctive relief 
from the Youngs’ trespass and damage to the Trust’s 
ditch rights, and (5) damages. 

2019 CO 74, ¶ 4. 
 The Youngs did not answer the complaint and moved to 
dismiss pursuant to Colo. R. Civ. P. 12 on the grounds that the 
water court lacked jurisdiction over the Trust’s claim for “a 
declaratory judgment confirming the existence of its unadjudi-
cated water rights” because the procedures of the Water Right 
Determination and Administration Act of 1969 (1969 Act), 
Colo. Rev. Stat. §§ 37-92-101 to -602, set forth the exclusive 
procedures for determination of a water right, and the Trust had 
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not invoked those procedures nor given the notice required for 
the adjudication of a water right. 2019 CO 74, ¶ 5. The Youngs 
further argued that since the water court did not have jurisdic-
tion over the Trust’s first claim to the use of water, there was 
no “water matter” over which the water court could assert ju-
risdiction and therefore the water court lacked ancillary juris-
diction over the remaining claims. Id. The Youngs also made 
an alternative argument that even if the water court had juris-
diction, until the Trust’s claimed water rights were adjudicated 
the claimed water right could not be enforced against them. Id.  
 The water court agreed with the Youngs’ principal argu-
ment, concluding that a declaratory judgment action under Co-
lo. R. Civ. P. 57, absent an application to adjudicate a water 
right under the 1969 Act, was insufficient to confer jurisdiction 
on the water court to grant the relief requested by the Trust. Id. 
¶ 6. Accordingly, the water court dismissed the complaint, and 
the Trust appealed. Id. ¶¶ 6–7. 
 The Trust made two arguments on appeal. The first was 
that the water court erroneously concluded that it lacked sub-
ject matter jurisdiction over the Trust’s complaint. Id. ¶ 13. The 
Trust’s second argument on appeal was that it did not seek to 
adjudicate a water right, but simply sought a declaratory judg-
ment that its rights to use water from the spring were superior 
to any rights the Youngs may have had to water from the 
spring. Id. ¶ 16. 
 With respect to the Trust’s first argument, the Colorado 
Supreme Court noted that the water court had not specified the 
precise jurisdictional defect it relied upon in dismissing the 
claim. Id. ¶ 13. The court began its analysis by explaining that 
subject matter jurisdiction deals with the class of cases over 
which a court has jurisdiction, and because the Trust’s claim 
was predicated on a water right established by appropriation, 
the dispute involved a water matter over which the water court 
had subject matter jurisdiction. Id. ¶ 14. The fact that the water 
court had subject matter jurisdiction did not, however, address 
the question of whether it had jurisdiction over the particular 
claims asserted by the Trust. The court explained that the juris-
dictional defect in this case was that “the water court lacked 
jurisdiction over the res of the action.” Id. ¶ 15 (emphasis add-
ed). The court explained that water rights adjudications “are in 
the nature of in rem proceedings,” and the manner in which the 
water court acquires jurisdiction over the res of the action (the 
claimed water right) is by properly invoking the procedures of 
the 1969 Act, giving proper notice to all persons potentially 
interested in the claims being asserted. Id. (emphasis added). 
Since the Trust had not followed the statutory procedure for 
adjudicating a water right, including its notice provisions, the 
water court lack jurisdiction over the claim. Id. Moreover, the 
court held that Colo. R. Civ. P. 12 was the appropriate proce-
dural method for challenging the water court’s jurisdiction over 
the Trust’s claims. Id. 
 With respect to the Trust’s second argument, the court 
explained that a declaratory judgment action is not a substitute 
for the statutory notice procedure for the adjudication of a wa-
ter right as a prerequisite for enforcement of a water right. Id. 
¶ 16. The court explained that absent an adjudication of a water 
right, there is no determination of the amount, type of use, or 
point of diversion of a water right. Id. ¶¶ 17–18. Thus, it held 
that to the extent the Trust sought to enjoin the Youngs from 
interfering with its claimed water right, without a decree defin-

ing the water right, a declaratory judgment action predicated on 
an unadjudicated water right simply failed to state a claim for 
relief that could be granted by the water court. Id. ¶ 18. 
 The Trust’s troubles did not end there. The Youngs sought 
costs and attorney’s fees both for the proceeding before the 
water court and on appeal. Id. ¶ 19. The court noted that costs 
and attorney’s fees (if any) from the proceeding before the wa-
ter court remained before the water court for it to resolve. Id. 
¶ 20. However, it decided that the essence of the Trust’s action 
sounded in tort because it sought damages caused by the 
Youngs’ alleged interference with the Trust’s claimed water 
rights and ditch easements. Id. ¶ 23. Pursuant to Colo. Rev. 
Stat. § 13-17-201 and Colo. App. R. 39.1, a defendant in a tort 
action is entitled to attorney’s fees when the action is dismissed 
under Colo. R. Civ. P. 12(b). 2019 CO 74, ¶ 22. Thus, the court 
remanded the case to the water court to determine the amount 
of attorney’s fees on appeal to be awarded to the Youngs. 
Id. ¶ 24. 
 
IN THE DISTRICT OF COLORADO: TO LIST OR NOT TO LIST—
RIO GRANDE CUTTHROAT TROUT 

 The prospect of an endangered aquatic species in a water-
shed is usually enough to give water managers and water users 
a good case of the hives. The Rio Grande Basin is currently 
thoroughly vexed with the endangered Rio Grande silvery min-
now. See generally Rio Grande Silvery Minnow v. U.S. Bureau 
of Reclamation, 601 F.3d 1096 (10th Cir. 2010) (recounting the 
history of silvery minnow litigation). The prospect of the listing 
of the Rio Grande cutthroat trout (Trout) as an endangered spe-
cies in the Rio Grande Basin has elicited concern by the states 
of Colorado and New Mexico, both of whom have independent 
activities underway to protect this fish without the need to 
place it on the endangered species list. 
 Center for Biological Diversity v. Jewell, No. 1:16-cv-
01932, 2019 WL 4695570 (D. Colo. Sept. 26, 2019), is the 
latest round in the effort by the U.S. Fish and Wildlife Service 
(Service) to determine whether the Trout should be listed as a 
threatened or endangered species under the Endangered Spe-
cies Act of 1973 (ESA), 16 U.S.C. §§ 1531–1544. The Service 
has had a difficult time reaching a decision. As described by 
the U.S. District Court for the District of Colorado: 

In 2002, the Service considered the Trout and con-
cluded that its status did not warrant listing. In 2008, 
the Service reversed course, finding that the Trout 
should be listed. As required by law, the Service revis-
ited the decision to list the Trout five years later, and 
in 2014, the Service changed its mind again, finding 
that the Trout no longer warranted listing. 

2019 WL 4695570, at *1 (citations omitted). 
 The plaintiffs, being dissatisfied with the Service’s 2014 
determination, challenged it on the grounds that 

(1) the factual records before the Service in the 2008 
and 2014 determinations were effectively the same, 
and the Service did not meaningfully explain why its 
analysis of those facts changed in the 2014 determina-
tion; (2) the Service’s conclusion that the Trout was 
not threatened because a reduced number of popula-
tions would remain in 2080 misapplied the appropriate 
standard under the ESA for assessing a threat to the 
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species; (3) the Service did not evaluate the five fac-
tors required by 16 U.S.C. § 1533(a)(1)(A); and 
(4) the Service erroneously failed to consider the im-
pact of the loss of the Trout’s historical range. 

Id. at *2. 
 To addresses these challenges, the court made a detailed 
review of the history of the Service’s prior evaluations of 
whether to list the species as endangered. Based on this review, 
in ruling on the plaintiffs’ first claim the court concluded that 
while the Service’s 2008 and 2014 decisions reached opposite 
conclusions, the evidence relied upon in both analyses was 
substantially the same, including about the same overall num-
ber of existing Trout populations. Id. at *7. The court also con-
cluded that the explanation for the different conclusions 
reached by the Service was the number of Trout populations 
that the Service considered to be in either “best” or “good” 
condition in 2014 as compared to the number it considered 
“secure” in 2008. Id. The Service’s decision, however, failed to 
explain how or why the criteria changed between 2008 when 
the Service found that only eight Trout populations were con-
sidered secure and 2014 when the Service found 55 Trout pop-
ulations to be in best or good condition. Id. Based upon the 
record, the court determined that the difference lay in the num-
ber of fish in a Trout population that the Service considered 
necessary in order to classify the population as best or good. Id. 
In 2008 the Service concluded that 2,500 fish were required for 
a secure population, while in 2014 the Service concluded a 
population could be classified best or good with as few as 501 
fish. Id. Thus, had the Service not changed this methodology, 
the court reasoned the outcome would not have changed in 
2014. Id. Based on this, and the fact that the record contained 
no explanation of the basis for this change, the court held that 

the change in methodology was, on the instant record, 
arbitrary and capricious. It may very well be that new 
studies, new sampling methods, or other analytical 
tools developed since 2008 call into question the Ser-
vice’s 2008 determination that 2,500 Trout are re-
quired before a population can be declared stable. But 
the Service has not pointed the Court to evidence in 
the record that establishes the basis for such a change 
in methodology. Thus, the Court must reverse and re-
mand the 2014 determination for further analysis and 
explanation for the criteria used to calculate healthy 
Trout populations. 

Id. at *8 (citation omitted). 
 The court then reviewed and rejected the plaintiffs’ re-
maining challenges and held that “the 2014 Determination must 
be vacated, in part, and remanded to the Service for the limited 
purpose of explaining the change to the Service’s method for 
calculating healthy Trout populations.” Id. at *10. Thus, the 
saga continues, but water users and water managers in the Rio 
Grande Basin can at least temporarily put away their calamine 
lotion while they await the Service’s further explanation of the 
changes to its methodology for calculating healthy Trout popu-
lations. 
 
 
 
 

 

MINNESOTA 
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A CAUTIONARY TALE: STATE AGENCY USES ENFORCEMENT 

AUTHORITY TO REQUIRE CLOSURE OF METALS SHREDDING 

FACILITY 

 The Minnesota Pollution Control Agency (MPCA) entered 
into a second consent decree with Northern Metals, LLC 
(Northern) on September 23, 2019, in which the recycling 
company agreed, among other things, to immediately and per-
manently close its metal shredding operations in Minneapolis. 
See Second Consent Decree, N. Metals, LLC v. Bishop, No. 62-
CV-15-3827 (Minn. 2d Jud. Dist. Ct. Sept. 23, 2019). In the 
original 2017 consent decree, Northern had not admitted the 
allegations against it, but had agreed to address alleged viola-
tions of its state-issued water discharge (and air emissions) 
permits, undertake various corrective actions to reduce air and 
water pollution generated by its facility, and pay fines and costs 
totaling $2.5 million. While the most recent events primarily 
involved additional air pollution incidents, the recent consent 
decree provides an interesting illustration of an agency’s use of 
its enforcement authorities under Minnesota law that has ap-
plicability to water permitting and other regulatory compliance 
matters. 
Background and Initial Settlement 

 Northern, certain community members, the State of Min-
nesota, and the City of Minneapolis have been engaged in a 
years-long dispute over the company’s metals shredding opera-
tions in north Minneapolis near the Mississippi River. In 2015, 
Northern filed suit in state district court demanding that MPCA 
remove certain air pollution monitoring equipment it had in-
stalled near the company’s facility. MPCA subsequently com-
menced enforcement proceedings to revoke Northern’s air 
permit and to address alleged violations of the state’s water and 
air pollution control requirements. 
 Ultimately the parties agreed to a consent decree in early 
2017. See Consent Decree, N. Metals, LLC v. Bishop, No. 62-
CV-15-3827 (Minn. 2d Jud. Dist. Ct. Mar. 15, 2017). Key pro-
visions included: 

 Northern admitted no violations but, among other 
things, agreed to: 
o close its Minneapolis shredding operations and to 

relocate its facility to an alternate location no later 
than August 1, 2019; 

o add various pollution control equipment and take 
other corrective actions to address alleged viola-
tions of the water and air pollution control re-
quirements; 

o undertake additional monitoring and submit addi-
tional permit control plans, including new sam-
pling under its National Pollutant Discharge 
Elimination System/State Disposal System permit 
and updated stormwater management plans; and 

o pay a total of $2.5 million in penalties and costs, 
which included payments to MPCA of a $1 mil-
lion civil penalty, $500,000 for attorney’s fees, 
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$160,000 for past air monitoring costs, and 
$300,000 for ongoing air monitoring costs; and a 
payment of $600,000 to the City of Minneapolis 
to fund community health mitigation projects. 

 MPCA agreed to use its best efforts to expedite its re-
view of Northern’s permit applications, including the 
application for any relocated facility. 

 The parties also agreed on various dispute resolution 
and stipulated penalty terms to address potential future 
disagreements. 

Second Consent Decree 

 In 2019 it became evident that Northern had engaged in 
numerous violations of the 2017 consent decree and its under-
lying legal requirements. MPCA brought proceedings in state 
district court invoking its enforcement rights under the 2017 
consent decree and under Minn. Stat. chs. 115 and 116, which 
govern both water and air pollution control and permitting 
compliance in Minnesota. The second consent decree supple-
mented rather than replaced the 2017 consent decree, and its 
key provisions included: 

 Northern admitted that it violated specified provisions 
of the 2017 consent decree, its current permits, and 
MPCA regulations. 

 Northern agreed to: 
o pay a $200,000 civil penalty to MPCA for the vi-

olations specifically included in the second con-
sent decree; 

o immediately and permanently close its Minneap-
olis shredding operation and to withdraw its re-
quest for an extension of time to complete the 
relocation of the facility; 

o preserve records required under its permits and 
other provisions of Minnesota law; and 

o not invoke the dispute resolution provisions of the 
2017 consent decree. 

 MPCA reserved the right to pursue additional actions 
for violations not specifically identified in the second 
consent decree, which could include both criminal en-
forcement and additional civil claims. 

 The results in this case provide support for very broad en-
forcement authority by MPCA in all permitting contexts. While 
Northern’s noncompliance in this case appears to have been 
particularly severe, the precedent established by MPCA for its 
enforcement authority is likely to be important in other regula-
tory contexts. 
 
UPDATE ON WHITE BEAR LAKE CASE 

 As reported in Vol. LII, No. 2 (2019) of this Newsletter, in 
White Bear Lake Restoration Ass’n ex rel. State v. MDNR, 928 
N.W.2d 351 (Minn. Ct. App. 2019), the Minnesota Court of 
Appeals reversed a district court ruling that the Minnesota De-
partment of Natural Resources (MDNR) had violated the Min-
nesota Environmental Rights Act (MERA), Minn. Stat. 
§§ 116B.01–.13, by failing to take certain actions with respect 
to water appropriation permits issued by the agency. The dis-
trict court ruled that the plaintiff-homeowner groups were enti-
tled to broad declaratory relief under MERA, but the court of 

appeals held that the lower court had misapplied MERA. In 
July 2019 the Minnesota Supreme Court granted the plaintiffs’ 
petitions for review. 
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NEW WATER RIGHT OWNERS MUST FILE MOTIONS TO 

SUBSTITUTE AS AN OBJECTOR IN AN ADJUDICATION 

 Little Big Warm Ranch, LLC v. Doll, 2018 MT 300, 431 
P.3d 342, outlines the procedures that should be followed when 
a new owner wants to substitute as an objector in the statewide 
water adjudication. Claimants Cheri and Willie Doll filed stock 
and irrigation water rights in the statewide adjudication. In the 
1990s, the Dolls’ water rights were certified to the water court 
as the Dolls and their adjacent neighbors fought over the terms 
of their water rights. A draft water master’s report finding the 
Dolls’ water rights invalid was issued in 2002. At that time, 
Lori and Steven Knudsen were the Dolls’ adjacent neighbors. 
Id. ¶¶ 3–4. 
 In 2005, the Knudsens sold their property to Leslie Greene 
and John Dudley (collectively, Greene). When the Basin 40M 
preliminary decree was issued in 2009, Greene objected to the 
Dolls’ water rights based on the findings in the draft master’s 
report. Id. ¶ 4. Greene’s objections were consolidated into two 
water court cases. 
 In 2013, Greene sold the property to Carthel and 
Debbie Finch and W.G. and Jason Dement (Finch/Dement). 
Finch/Dement did not attempt to substitute as an objector, and 
Greene remained as the objector to the Dolls’ water right 
claims. Nonetheless, Finch/Dement and the Dolls negotiated a 
settlement of the water court cases. The settlement dismissed 
the certified water court cases, withdrew any water right objec-
tions, agreed not to use the draft master’s report in any judicial 
or administrative proceedings, and agreed to decree the Dolls’ 
water right claims as issued in the Basin 40M preliminary 
decree. Id. ¶¶ 4–5. 
 In 2014, while the settlement was being finalized, 
Finch/Dement was in the process of selling the property to Lit-
tle Big Warm Ranch, LLC (Warm Ranch). Finch/Dement pro-
vided a copy of the settlement agreement to Warm Ranch’s 
counsel and Warm Ranch signed an acknowledgment of the 
settlement agreement as part of the closing on the property. 
Id. ¶ 6. 
 In 2015, the water court held a scheduling conference in 
the case dealing with Greene’s objection to the Dolls’ stockwa-
ter claim. When Greene failed to appear, the Dolls moved for 
dismissal of Greene’s objection. Warm Ranch’s co-manager 
attended the scheduling conference and made no objection to 
the dismissal of Greene’s objection. Several months later, the 
water court dismissed Greene’s objection due to Greene’s fail-
ure to appear at a show cause hearing. Id. 
 In November 2016, Warm Ranch and the Dolls filed a 
joint status report regarding several water claims, including the 
Dolls’ irrigation right. The status report stated the parties 
agreed they did not wish to modify any of their currently filed 
water right claims. At the same time, they informed the district 
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court they had settled their disputes and asked for dismissal of 
the district court cases. In response, the district court “withdrew 
its prior orders certifying the underlying water rights and dis-
missed both cases without prejudice.” Id. 
 In November 2017, Warm Ranch retained a new attorney 
and filed a motion to reopen proceedings and a motion to sub-
stitute objector for Greene’s interest. Warm Ranch’s motion 
argued the water master failed to make efforts to give notice to 
Warm Ranch of the opportunity to substitute itself for Greene. 
Id. ¶ 7. During oral argument on the motion, the water court 
stated “it was under no obligation to notify [Warm Ranch] of 
pre-existing objections,” and Warm Ranch could easily use the 
water court’s online records to identify objections filed by a 
predecessor-in-interest. Id. The water court denied Warm 
Ranch’s motion. Warm Ranch appealed. Id. 
 On appeal, Warm Ranch argued the water court erred and 
violated due process by denying the motion to reopen and sub-
stitute objectors. The Montana Supreme Court began its analy-
sis by confirming that “[w]ater rights are property rights,” and 
the adjudication “requires that a property owner be afforded 
due process.” Id. ¶ 11. Due process requires notice and an op-
portunity to be heard prior to the modification of a water right. 
Id. “Notice must be reasonably calculated to inform parties of 
proceedings [that] may directly and adversely affect their legal-
ly protected interests.” Id. (quoting Steab v. Luna, 2010 MT 
125, ¶ 22, 233 P.3d 351). Notice may be actual or constructive. 
“Constructive notice is notice imputed by law when a party has 
actual notice of circumstances that would put a prudent person 
on inquiry as to a specific fact.” Id. (citing Mont. Code Ann. 
§ 1-1-217). 
 Mont. R. Civ. P. 25(c) allows permissive substitution when 
an interest is transferred, and allows the action to be continued 
by the original party unless the court, on motion, substitutes the 
new owner as a party or joins the owner with the original party. 
2018 MT 300, ¶ 13. The substitution of new owners as parties 
in water court proceedings depends on whether the owner is a 
claimant or an objector. Id. New owners that are claimants au-
tomatically become a party to pending water court cases 
through the water right ownership update statutes. Id. New 
owners that may wish to substitute as objectors must learn of 
the case in which the objection is consolidated and file a mo-
tion for substitution with the water court. Id. 
 The supreme court confirmed it is the responsibility of the 
new owner to notify the water court of the transfer of interest 
through a motion for substitution of objector. Id. The water 
court is under no obligation to notify new owners that they 
should file a motion to substitute to participate as an objector. 
Id. ¶ 14. 
 The supreme court agreed with the water court’s ruling 
that Warm Ranch “had actual notice of Greene’s objections, 
multiple opportunities to protect its interest, and ample time to 
act on those opportunities.” Id. (internal quotation marks omit-
ted). The supreme court pointed to Warm Ranch’s participation 
in water court proceedings, its knowledge and ratification of 
the settlement agreement, and its participation in the scheduling 
conference where the Dolls moved to dismiss Greene’s objec-
tions. Id. ¶ 17. The supreme court also ruled Warm Ranch had 
constructive notice through the online objector information. Id. 

 According to the supreme court, Warm Ranch did not ob-
ject to dismissal of Greene’s objections, acted as if the settle-
ment agreement was binding upon it, and represented to the 
water court and district court that it was satisfied with the status 
of the water right claims. Id. ¶ 19. The supreme court held 
Warm Ranch was not denied due process and cannot now sub-
stitute itself as an objector. Id. 
 

NEBRASKA 
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COURT OF FEDERAL CLAIMS GRAPPLES WITH COMPLEX 

MISSOURI RIVER TAKINGS CASE 

 Ideker Farms, Inc. v. United States, 142 Fed. Cl. 222 
(2019), is part of a long-simmering dispute about flood damage 
in the Missouri River Basin, below Gavins Point Dam. The 
main claim in that litigation is that the U.S. Army Corps of 
Engineers’ (Corps) current management regime has foreseeably 
resulted in flood damage on the plaintiffs’ lands, therefore re-
quiring compensation under Arkansas Game & Fish Commis-
sion v. United States, 568 U.S. 23 (2012). In 2018, some 
observers were surprised to see a plaintiff victory in the first 
phase of the litigation. In Ideker Farms, Inc. v. United States, 
136 Fed. Cl. 654 (2018), the court concluded that flooding in 
2007, 2008, 2010, 2013, and 2014 had been caused by a set of 
changes in management that the Corps implemented in 2004. 
It, however, also concluded that the floods of 2011 were not 
caused by management under the new regime. Those conclu-
sions ended the first phase of the litigation. See Vol. XLVII, 
No. 2 (2014) of this Newsletter (reporting on that litigation 
prior to the court’s 2018 decision). 
 While proceeding to the second stage will be interesting, 
the present opinion is not the second phase of that litigation. 
Rather, it disposes of the parties’ motions to reconsider the 
2018 opinion. The basis for the motion to reconsider was St. 
Bernard Parish v. United States, 887 F.3d 1354 (Fed. Cir. 
2018). In that case, the U.S. Court of Appeals for the Federal 
Circuit reached some legal conclusions that are relevant to cas-
es like Ideker Farms. Specifically, the Federal Circuit conclud-
ed, in a flood case against the Corps, that (1) only affirmative 
governmental acts (not failures to act) can be the basis for tak-
ings liability, and only if (2) the damage would not have oc-
curred but for the government’s actions in light of (3) all of the 
government’s actions bearing on flood risk from the same body 
of water. 
 The court’s 2018 opinion in Ideker Farms proceeded along 
those same lines, but it did not consider the third aspect of tak-
ings liability that the Federal Circuit revealed in St. Bernard 
Parish. And so the parties attempted to use that to rehash some 
old arguments and make new ones. The plaintiffs moved for 
reconsideration on the ground that St. Bernard Parish required 
the court to reach a contrary conclusion on the 2011 flooding. 
The court fairly easily rejected that challenge, citing its earlier 
factual conclusions that the inflows in 2011 were so large that 
the change in management did not cause the damage and the 
failure to release water earlier could not provide a basis for 
takings liability. Ideker Farms, 142 Fed. Cl. at 230–31. These 
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conclusions are consistent with the first and second aspects of 
the St. Bernard Parish opinion. 
 The more difficult question pertains to the third aspect of 
the St. Bernard Parish opinion, and it was squarely presented 
by the government’s motion to reconsider the decision that 
causation did exist for the 2007, 2008, 2010, 2013, and 2014 
flood damage. St. Bernard Parish’s third aspect deals with the 
breadth of government action to be considered in the causation 
analysis. This becomes relevant in Ideker Farms because it is at 
least somewhat likely that the flooding about which the plain-
tiffs complained would have occurred had the government nev-
er brought a shovel to the river. St. Bernard Parish can be read 
to say that so long as the flooding would have occurred without 
government action, a takings claim cannot be made on the basis 
that government action did not provide the plaintiffs with suffi-
cient protection. To make that determination, the court says, 
one should look at all of the flood-risk-related actions that the 
government has taken (including those that do and do not pro-
tect landowners) and eliminate them from the picture to get a 
baseline against which to measure the impact of the govern-
ment’s actions in relation to the risk of flooding. Id. at 229. 
 The devil, of course, is in the details. St. Bernard Parish 
has some confusing margins when applied in Ideker Farms. 
The first has to do with the scope and timing of governmental 
action that should be considered. The claim in St. Bernard Par-
ish concerned the construction and maintenance of a channel of 
the Mississippi River that ultimately led to erosion and the de-
struction of a levee that protected the plaintiffs from flood wa-
ter. The levee system was created after the channel and, at least 
in part, was designed to mitigate the risk of flooding caused by 
the channel. In rejecting the plaintiffs’ claims, the court con-
cluded that the appropriate causation analysis would have to 
consider all government action related to flood risk in the area, 
including the levees; that is, the focus on the channel was too 
narrow. Thus, the court concluded that the plaintiffs had failed 
to establish that government action had caused the damage be-
cause it did not account for the benefits of flood mitigation 
efforts that the government had also taken in the area. Had they 
presented such evidence, it appears they would have needed to 
show that the flood risk to which they were exposed was great-
er than it had been before the channel and the levees were built. 
St. Bernard Parish, 887 F.3d at 1364–68. If applied to the Ide-
ker Farms case in the same way, the plaintiffs would need to 
show that the flood risk to which they are exposed is greater 
than that to which they were exposed before the Corps ever did 
anything in the Missouri River. 
 One difficulty the Ideker Farms court confronted was the 
difference in timing associated with government action. In St. 
Bernard Parish, the government enhanced the risk of flooding 
and then mitigated it with levees. The court concluded that the 
subsequent mitigation had to be taken into account for causa-
tion purposes. In Ideker Farms, the timing was different. The 
plaintiffs’ claim is that the government decreased flood risk 
with its projects and management regime in the basin and then 
increased flood risk when it changed its management regime in 
2004. St. Bernard Parish specifically notes that timing might 
matter. St. Bernard Parish, 887 F.3d at 1367 n.14. There, the 
court addresses a wrinkle that comes from cases like John B. 
Hardwicke Co. v. United States, 467 F.2d 488 (Ct. Cl. 1972). In 
that case, the court addressed a takings claim on a project that 

involved, first, a dam that decreased flood risk, and second, a 
dam that increased that flood risk. The court concluded that 
causation required the court to consider the net effect of these 
two government actions. In other words, if the government 
increased the risk overall, it might be liable. But it would not be 
liable if it decreased the risk overall. Hardwicke seems to sup-
port an expanded pre-Corps analysis of causation in Ideker 
Farms, but the Hardwicke opinion says that things might be 
different if the subsequent risk enhancing action was not “con-
templated” at the time of the prior risk reduction actions. Id. at 
490. The notion of contemplation is derived from compensa-
tion calculations made under the Miller doctrine, where courts 
reduce condemnee damages if a property is benefited by a pro-
ject more than it is harmed, at least where the harmful action 
comes as part of an overall project that bestows greater benefits 
on the condemnee. See United States v. Miller, 317 U.S. 369 
(1943). 
 As applied to Ideker Farms, a difficult question emerges: 
to what extent may subsequent harmful actions be eclipsed by 
prior beneficial actions when the subsequent action was not 
contemplated at the time of the prior action? Stated differently, 
should the proper comparison for causation purposes be be-
tween the state of flood risk before any of the Corps’ actions on 
the Missouri River and the post-2004 management regime? Or 
should the proper comparison be between the pre-2004 man-
agement regime and the post-2004 regime? The court in Ideker 
Farms opted for the latter, concluding that the 2004 changes 
and, more specifically, the objective of returning the river to a 
more natural state were not contemplated at the time the system 
was designed; thus, the court should exclude prior benefits con-
ferred by the project. Ideker Farms, 142 Fed. Cl. at 232. As 
such, the proper comparison was the pre-2004 state of affairs to 
the post-2004 management. 
 Conceptually, of course, it is difficult to understand how a 
landowner can complain of government-induced flooding 
where the land would have been prone to that same flooding 
(perhaps at a greater frequency or severity) in the absence of 
government action. However, given the long time frame asso-
ciated with the Corps’ actions in this basin, and the somewhat 
abrupt change in management goals, perhaps liability can be 
conceptually justified. Interestingly, the overall benefit/burden 
analysis may remain waiting in the wings for stage two of this 
litigation. As the court in Ideker Farms notes at the end of its 
opinion, “the court has left for Phase II whether the Supreme 
Court’s holding in Sponenbarger would preclude the court 
from finding that there has been a taking . . . .” Id.; see United 
States v. Sponenbarger, 308 U.S. 256 (1939). Sponenbarger is 
a basis for the opinions in Hardwicke and St. Bernard Parish. 
So, perhaps, the government will get another shot at making 
this argument. 
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(Gregory Morrison, Reporter) 

 
 
SUPREME COURT OF NEVADA AFFIRMS JUDICIAL 

EQUITABLE AUTHORITY TO CURE LOSS OF PROPERTY 

 A recent decision of the Supreme Court of Nevada af-
firmed the equitable authority of the state’s district courts in 
granting relief from rulings of the State Engineer. See Wilson v. 
Happy Creek, Inc., 448 P.3d 1106 (Nev. 2019). In Happy 
Creek the court affirmed “the long-standing view that Nevada 
courts have discretion to provide equitable relief where the 
State Engineer does not . . . .” Id. at 1113. 
 While the district courts’ discretion to grant equitable re-
lief from State Engineer rulings is undoubtedly a long-standing 
principle, the precise scope of that discretion and the particular 
circumstances in which it may be exercised are far from settled 
law. In Happy Creek, the court appears to embrace a broader 
availability of equitable relief than many—including the State 
Engineer—believe is supported by law. 
 Nev. Rev. Stat. § 533.395 authorizes the State Engineer to 
rescind a water rights permit cancellation but provides that if 
the State Engineer does so, “the effective date of the appropria-
tion under the permit is vacated and replaced by the date of the 
filing of the written petition [for review of the cancellation] 
with the State Engineer.” Happy Creek, 448 P.3d at 1107 (al-
teration in original) (quoting Nev. Rev. Stat. § 533.395(3)). Put 
simply, the State Engineer may rescind a permit cancellation if 
the circumstances warrant, but the cancelled permit loses its 
priority date. Note that the statute quoted above does not give 
the State Engineer the discretion to retain the original priority 
date; the rule is that the State Engineer can rescind the cancel-
lation, but priority is lost. 
 Happy Creek, Inc. (Happy Creek), a ranching and farming 
company, held several certificated water rights with priority 
dates ranging from 1954 to 1990. It applied for and received 
new permits to change the point of diversion of its certificated 
rights to center pivots, which required that Happy Creek file 
proofs of beneficial use (PBUs) by a certain date or the permits 
would be cancelled. Happy Creek missed the 2016 deadline to 
submit or extend the time to submit its PBUs and, as a result, 
the permits were cancelled. Id. at 1108–09; see Nev. Rev. Stat. 
§ 533.410 (mandating permit cancellation if a permittee fails to 
timely file a PBU). 
 Happy Creek petitioned for judicial review, noting that the 
hydrographic basin in which its land was situated is over ap-
propriated, and that loss of its senior priority date would threat-
en its ability to use the water in the event of a curtailment. 
Happy Creek argued to the district court that equity favored 
restoration of the original priority dates—it had spent over $1 
million installing the new irrigation system, had maintained the 
permits in good standing for several years, and was diligently 
placing the water to beneficial use. The district court agreed 
with Happy Creek and ordered restoration of priority. Happy 
Creek, 448 P.3d at 1109. 

 In the supreme court, the State Engineer argued that sec-
tion 533.395 had been modified to “resolve[] the concerns and 
considerations supporting [the] Court’s decisions to extent eq-
uitable relief” in many cases. Id. at 1111. The court rejected 
that position, holding that “[a] court’s exercise of its equitable 
authority to revise priority date changes . . . differs fundamen-
tally from its deferential review of the State Engineer’s discre-
tionary decision to . . . rescind a cancellation . . . .” Id. at 1112. 
Authority aside, the court also affirmed the district court’s de-
cision to restore priority under the particular facts of the case, 
which the State Engineer also argued did not warrant restora-
tion. Id. at 1113. 
 In upholding the district court’s use of equity to restore 
priority, the court appears to have broadened the circumstances 
under which equity may be invoked to reverse a State Engineer 
ruling. The Happy Creek decision has left many observers 
wondering how far the court will go in defining the scope of 
judicial equity. If the Happy Creek circumstances warranted 
rejection of the State Engineer’s administrative authority, what 
will be the next set of circumstances to expand the scope of 
judicial equity? Where do district courts draw the line at which 
deference to State Engineer rulings is no longer warranted? The 
dynamic is one that many observers fear is trending away from 
deference and toward judicial rewriting of the water law and 
the State Engineer’s authority to enforce it. 
 

TEXAS 
(Emily Willms Rogers, Reporter, and 

Claudia Russell, Guest Reporter) 
 

 
TEXAS LEGISLATURE PASSES WATER-RELATED BILLS 

 The 86th regular session of the Texas Legislature ended in 
May 2019. More than 1,300 laws were enacted in this session, 
including a number of water-related bills, which are described 
below. 
Flooding 

 In response to Hurricane Harvey and other recent flooding 
events in Texas, the legislature prioritized the passage of Sen-
ate Bill 7 (SB 7), which includes the creation of the Flood In-
frastructure Fund and the Texas Infrastructure Resiliency Fund 
as special funds in the state treasury to be administered by the 
Texas Water Development Board (TWDB), and Senate Bill 8 
(SB 8), which establishes a process by which state and regional 
flood plans can be adopted. See S. 7, 2019 Tex. Sess. Law 
Serv. ch. 947 (arts. 1, 3, and 4 effective June 13, 2019; art. 2 
effective Jan. 1, 2020); S. 8, 2019 Tex. Sess. Law Serv. ch. 565 
(effective June 10, 2019). With the passage of this legislation, 
the state expanded the TWDB’s role in flood planning and fi-
nancing. The TWDB will now administer the new state flood 
planning program. 
 SB 7 sets forth requirements for applications for financial 
assistance. The new law authorizes the TWDB to make loans 
or grants from the Flood Infrastructure Fund to eligible politi-
cal subdivisions for the construction of flood projects. See SB 7 
art. 2, § 2.01 (to be codified at Tex. Water Code §§ 15.531–
.540). A one-time transfer of $793 million from the state’s 
Economic Stabilization—or Rainy Day—Fund was authorized 
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by the legislature to create the Flood Infrastructure Fund. See S. 
500, § 86, 2019 Tex. Sess. Law Serv. ch. 465. The program is 
intended to make drainage and flood projects more affordable 
for Texas communities and to fulfill pressing funding needs. 
The funding will become available in 2020 if voters in Novem-
ber 2019 approve the constitutional amendment associated with 
the creation of the fund. See H.J.R. 4, 86th Leg., Reg. Sess. 
(Tex. 2019). The Texas Infrastructure Resiliency Fund, see 
SB 7 art. 3, § 3.01 (codified at Tex. Water Code §§ 16.451–
.460), includes the Hurricane Harvey account, which authorizes 
the TWDB to provide funds to the Texas Division of Emergen-
cy Management (TDEM) to be used for making loans to eligi-
ble political subdivisions to finance projects related to 
Hurricane Harvey. Tex. Water Code § 16.454(c). The TWDB, 
in collaboration with the TDEM, is required to prioritize these 
projects based on a point system. Id. § 16.454(d). A one-time 
transfer of $857 million from the state’s Economic Stabiliza-
tion Fund was authorized by the legislature to create the Texas 
Infrastructure Resiliency Fund. See S. 500, § 85, 2019 Tex. 
Sess. Law Serv. ch. 465. 
 SB 8 mandates that the TWDB complete a comprehensive 
state flood plan by September 1, 2024, and every five years 
thereafter. Tex. Water Code § 16.061(a). The state flood plan 
must include provisions to mitigate the loss of life and proper-
ty, guide state and local flood control policy, and, if possible, 
contribute to water development. Id. SB 8 creates the frame-
work for the first state flood plan through the creation of re-
gional flood planning groups delineated by the TWDB that are 
required to develop regional flood plans. Id. § 16.062. The re-
gional flood plans must be incorporated into the state flood 
plan. Id. § 16.061(a). This is comparable to the regional water 
supply planning process that has been in place since 1997 in 
Texas. See id. §§ 16.051, .053. The process will address flood-
ing issues by geographic features and topography of watersheds 
rather than political boundaries. 
 The Texas Water Code was amended by House Bill 26 
(HB 26) and now the Texas Commission on Environmental 
Quality (TCEQ) is required to provide for the safe operation 
and emergency management of dams, in addition to its existing 
responsibility relating to dams. See H.R. 26, 2019 Tex. Sess. 
Law Serv. ch. 1020 (effective Sept. 1, 2019). The TCEQ will 
now require the owner or operator of a state-regulated dam 
with a gated spillway for flood regulation to warn local emer-
gency operation centers in communities downstream of the 
dam when water is released for flood control. Tex. Water Code 
§ 12.052(a-1). HB 26 provides that a notification required un-
der this new law cannot be considered an admission of liability 
or used as evidence in any suit related to water releases. Id. 
§ 12.052(a-4). In addition, with the passage of House Bill 137, 
2019 Tex. Sess. Law Serv. ch. 709 (effective Sept. 1, 2019), if 
a dam is classified as a high or significant hazard, the TCEQ is 
now required to provide a report regarding the hazard classifi-
cation and condition status of the dam to each municipality and 
county and the executive director of each council of govern-
ment in which the dam is located. Tex. Water Code § 12.052(e-
3). 
Water Rights Permitting 

 Section 11.122 of the Texas Water Code currently requires 
holders of permits and certificates of adjudication for water 
rights to obtain permission from the TCEQ to alter a water 

right. Amendments to water rights, other than amendments to 
increase the amount or rate of water to be diverted, are ap-
proved if they will not adversely impact other water right hold-
ers or the environment more than current use. 
 Newly passed House Bill 1964 (HB 1964) exempts certain 
applications for an amendment to a water right that otherwise 
meets the requirements of section 11.122 from any require-
ments of a statute or TCEQ rule regarding notice and hearing 
or technical review by the TCEQ. See H.R. 1964, 2019 Tex. 
Sess. Law Serv. ch. 534 (effective Sept. 1, 2019). The purpose 
of the legislation is to improve the efficiency of the TCEQ by 
streamlining the water rights permitting process for minor wa-
ter rights amendments, and to provide relief to individuals 
seeking to make amendments by eliminating the need to go 
through a lengthy and costly process. HB 1964 eliminates no-
tice and the possibility of a hearing for a specific category of 
water rights applications that have no impact on the environ-
ment or other water rights. Tex. Water Code § 11.122(b-3). To 
be eligible for the streamlined process, the application for an 
amendment cannot (1) add a purpose of use that substantially 
alters the nature of the right from nonconsumptive to consump-
tive use or a pattern of use that is explicitly authorized in or 
required by the original right or (2) add a place of use located 
in a different basin from the original right. Id. § 11.122(b-
3)(1)–(2). Assuming the aforementioned limitations are not 
present, an amendment application cannot be referred for a 
hearing if the amendment would change the point of diversion, 
provided that (1) it will not increase the authorized rate of di-
version, (2) the original and new points of diversion are on the 
same contiguous tract of land and from the same supply source, 
(3) there are no points of diversion from the same supply 
source associated with other water rights located between the 
original and new points of diversion, (4) there are no stream-
flow gauges between the original and new points of diversion 
referenced in the original or other water right authorizing a 
diversion from the same source of supply, and (5) there are no 
tributary watercourses that enter the watercourse that is the 
source of supply located between the original and new points of 
diversion. Id. § 11.122(b-3)(3). 
Aquifer Storage and Recovery 

 Current law provides that to the extent that state water has 
not been set aside to meet downstream instream flow or fresh-
water inflow needs, state water may be appropriated for certain 
domestic and municipal uses, agricultural and industrial uses, 
mining, and other beneficial uses. 
 House Bill 720 (HB 720) amends the Texas Water Code to 
allow unappropriated water, including storm and flood water, 
to be appropriated for recharge into an aquifer. See H.R. 720, 
2019 Tex. Sess. Law Serv. ch. 742 (effective June 10, 2019). 
The new law allows water appropriated for diversion and a 
beneficial use to be stored in an aquifer storage and recovery 
(ASR) project before the water is recovered for that use. Tex. 
Water Code § 11.157(a). It authorizes a holder of a water right 
that authorizes the storage of water for a beneficial use in a 
reservoir that has not been constructed to file an application to 
amend the water right to remove the authorization for storage 
in a reservoir, provided that the water diverted under the right 
will be stored in a ASR project for later retrieval and use au-
thorized by the original water right. Id. § 11.158(b). HB 720 
also authorizes a holder of a water right authorizing an appro-
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priation of water for storage in a reservoir that has lost storage 
because of sedimentation to file an application for an amend-
ment to the water right. Id. § 11.158(d). The amendment would 
allow change of the use or purpose for which the appropriation 
is to be made from storage by diversion to storage as part of an 
ASR project for later retrieval and use as authorized by the 
original water right in an amount equal to all or part of the 
amount of reservoir yield lost to sedimentation. Id. The purpose 
of the new law is to incentivize water users to capture and store 
unappropriated water underground, where water cannot be lost 
through evaporation. The new law establishes an expedited 
permit procedure for this water use that gives the TCEQ 180 
days to review the permit, id. § 11.157(f), making ASR projects 
a priority for the agency. 
 House Bill 721 places new requirements on the TWDB to 
conduct statewide studies and surveys to determine the occur-
rence, quantity, quality, and availability of aquifers in which 
ASR projects would be feasible. See H.R. 721, 2019 Tex. Sess. 
Law Serv. ch. 1043 (effective June 14, 2019). A lack of infor-
mation about the viability of aquifers in Texas for ASR projects 
may have prevented the state from using this water manage-
ment strategy. 
Water Availability Models 

 Existing water availability models do not take into account 
the most recent drought of record and could lead the state and 
local communities to overestimate available water supplies. 
House Bill 723 (HB 723) requires the collection of updated 
water availability models for four of the river basins for which 
the need for information is greatest. See H.R. 723, 2019 Tex. 
Sess. Law Serv. ch. 164 (effective Sept. 1, 2019). With the pas-
sage of HB 723, the TCEQ is now required to obtain and de-
velop updated water availability models for the Brazos, 
Neches, Red, and Rio Grande River basins no later than De-
cember 1, 2022. Tex. Water Code § 16.012(h-1). 

Brackish Water 

 Because of concern that the TWDB would be unable to 
meet its deadline to identify brackish groundwater production 
zones because of inadequate funding and limited availability of 
qualified contractors, Senate Bill 1041 amended the law to 
postpone the deadline by which the TWDB is required to iden-
tify and designate brackish groundwater production zones in 
certain areas of the state to December 1, 2032. See S. 1041, 
2019 Tex. Sess. Law Serv. ch. 342 (effective Sept. 1, 2019). 
 House Bill 722 authorizes groundwater conservation dis-
tricts located over designated brackish groundwater production 
zones to adopt rules governing permits for production of brack-
ish groundwater. See H.R. 722, 2019 Tex. Sess. Law Serv. ch. 
1044 (effective Sept. 1, 2019). The new law sets forth require-
ments for permit applications and for brackish groundwater 
production in those districts. Tex. Water Code § 36.1015. If a 
groundwater conservation district receives a petition from a 
person with a legally defined interest in groundwater, the dis-
trict will have 180 days to adopt rules governing permits for 
such projects. Id. § 36.1015(c). The rules adopted by districts 
are required to provide greater access to brackish groundwater 
by simplifying procedures, avoiding permitting delays, and 
saving expense for permit seekers. Id. § 36.1015(e)(7). 
Conclusion 

 The Texas Legislature’s focus on Hurricane Harvey flood-
ing brought the passage of significant planning and funding 
bills that address flood mitigation and control projects. The 
legislature also addressed other water supply areas in an effort 
to make permitting and using alternative sources of water more 
efficient and viable. Unless a special session is called by the 
governor, the legislature will convene again in January 2021. 
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NEW DEFINITION OF “WATERS OF THE 
UNITED STATES” TO TAKE EFFECT 

(Dietrich C. Hoefner, Federal Water Quality Reporter)

 On January 23, 2020, the U.S. Environmental Protection 
Agency and the U.S. Army Corps of Engineers (collectively, 
Agencies) released a new rule defining “waters of the United 
States” for purposes of the Clean Water Act (CWA). See Navi-
gable Waters Protection Rule: Definition of “Waters of the 
United States,” Docket No. EPA-HQ-OW-2018-0149 (pre-
publication version pending publication in the Federal Regis-
ter). Deemed the “Navigable Waters Protection Rule,” this new 
definition will replace the Obama administration’s “Clean Wa-
ter Rule,” which was repealed in late 2019 as part of a two-step 
process to repeal and replace the prior rule. See Definition of 
“Waters of the United States”—Recodification of Pre-Existing 
Rules, 84 Fed. Reg. 56,626 (Oct. 22, 2019) (to be codified at 33 
C.F.R. pt. 328 and scattered sections of 40 C.F.R.); see also 
Exec. Order No. 13,778, “Restoring the Rule of Law, Federal-
ism, and Economic Growth by Reviewing the ‘Waters of the 
United States’ Rule,” 82 Fed. Reg. 12,497 (Feb. 28, 2017); 
Vol. LII, No. 2 (2019) of this Newsletter. The new rule will be 
effective 60 days after it is published in the Federal Register. 
 The Navigable Waters Protection Rule tracks the plurality 
opinion written by Justice Antonin Scalia in Rapanos v. United 
States, 547 U.S. 715 (2006), and interprets the term “waters of 
the United States” to encompass “relatively permanent flowing 
and standing waterbodies that are traditional navigable waters 
in their own right or that have a specific surface water connec-
tion to traditional navigable waters, as well as wetlands that 
abut or are otherwise inseparably bound up with such relatively 
permanent waters.” Navigable Waters Protection Rule at 85. 
This is a departure from the Obama-era Clean Water Rule, 
which more closely tracked Justice Anthony Kennedy’s con-
curring opinion in the same case. See Rapanos, 547 U.S. at 759 
(Kennedy, J., concurring in the judgment). 
 Under the new framework, the Navigable Waters Protec-
tion Rule will establish regulatory treatment for several catego-
ries of waters as described below. 
Territorial Seas and Traditional Navigable Waters 
 Traditional navigable waters have been defined more or 
less consistently since the original passage of the CWA, and the 
new rule does not make any significant departures from that 
longstanding definition. See 38 Fed. Reg. 13,528, 13,529 (May 
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IN ALASKA, NON-PUBLIC WATERS WITHIN 
NATIONAL PARK BOUNDARIES CANNOT 
BE REGULATED BY THE NPS AS IF THEY 

WERE PART OF THE PARK 
(Tina M. Grovier and 

Shannon M. Bleicher, Alaska Reporters)

 In Sturgeon v. Frost, 139 S. Ct. 1066 (2019), vacating 872 
F.3d 927 (9th Cir. 2017), a case that “would not have a prayer 
of success” in any state other than Alaska, id. at 1080, the U.S. 
Supreme Court found that National Park Service (NPS) regula-
tions 

do not apply to non-public lands [and waters] in Alas-
ka even when those lands [and waters] lie within na-
tional parks. Section 103(c) [of the Alaska National 
Interest Lands Conservation Act (ANILCA)] “deem[s]” 
those lands [and waters to be] outside the parks and in 
so doing deprives the [NPS] of regulatory authority. 

Id. at 1085 (fourth alteration in original). Sturgeon began in 
2007 when a moose hunter traveling by hovercraft up the Na-
tion River was stopped by NPS rangers and told that operating 
a hovercraft on that part of the river was prohibited under NPS 
regulations. The Nation River is a navigable river in Alaska 
that lies partially within the Yukon-Charley Rivers National 
Preserve, a conservation system unit (CSU) managed by the 
NPS. John Sturgeon, the moose hunter and hovercraft pilot, 
challenged the NPS, claiming that the portion of the Nation 
River lying within the CSU was exempt from NPS regulation 
through ANILCA’s Alaska-specific exception. Id. at 1072–73. 
 When Congress, through ANILCA, designated 104 million 
acres for national parks and preserves in Alaska in 1980, it 
“made an uncommon choice—to follow ‘topographic or natural 
features,’ rather than enclose only federally owned lands.” Id. 
at 1075 (quoting 16 U.S.C. § 3103(b)). In so doing, “more than 
18 million acres of state, Native, and private land” were swept 
into CSUs. Id. To address the concerns of the owners of these 
private inholdings that their lands “wouldn’t be treated just 
like” federal lands, id. at 1076, Congress enacted section 103 of 
ANILCA, and limited “public lands” to “(almost all)” of those 
Alaska “‘lands, waters, and interests therein’ the ‘title to which 
is in the United States,’” id. at 1078 (quoting 16 U.S.C. 
§ 3102(1)–(3)). Thus, under section 103(c) “[a]ll non-public
lands (again, including waters) [are] ‘deemed,’ abracadabra-
style, outside Alaska’s [CSUs].” Id. at 1081. 

continued on page 3 
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WATERS OF THE UNITED STATES 
(continued from page 1) 

22, 1973) (codified at 40 C.F.R. § 125.1 (1973)); Navigable 
Waters Protection Rule at 112–13. The new rule includes, in 
this category, “[t]he territorial seas, and waters which are cur-
rently used, or were used in the past, or may be susceptible to 
use in interstate or foreign commerce, including waters which 
are subject to the ebb and flow of the tide.” Navigable Waters 
Protection Rule at 323. The rule also adds a definition explain-
ing that waters “subject to the ebb and flow of the tide” are 
“those waters that rise and fall in a predictable and measurable 
rhythm or cycle due to the gravitational pulls of the moon and 
sun,” but that “[t]idal waters . . . end where the rise and fall of 
the water surface can no longer be practically measured in a 
predictable rhythm due to masking by hydrologic, wind, or 
other effects.” Id. at 327. 
Interstate Waters 

 In a departure from the Agencies’ prior interpretations of 
the CWA, the Navigable Waters Protection Rule eliminates 
altogether the formerly jurisdictional category of “interstate 
waters.” Relying in part on a textual analysis of the CWA, and 
a recent case in federal district court, the Agencies determined 
that there is no basis for including interstate waters as being 
independently jurisdictional. See id. at 122–28; Georgia v. 
Wheeler, No. 2:15-cv-00079, 2019 WL 3949922, at *12 (S.D. 
Ga. Aug. 21, 2019) (“the inclusion of all interstate waters in the 
definition of ‘waters of the United States,’ regardless of navi-
gability, extends the Agencies’ jurisdiction beyond the scope of 
the CWA because it reads the term navigability out of the 
CWA”). The rule makes clear that interstate waters will, how-
ever, be jurisdictional to the extent they fall into one of the cat-
egories for jurisdiction retained in the rule. 
Tributaries 

 The Navigable Waters Protection Rule defines “tributary” 
to be “a river, stream, or similar naturally occurring surface 
water channel that contributes surface water flow to [the terri-
torial seas or traditional navigable waters] in a typical year ei-
ther directly or through one or more [tributaries, lakes, ponds, 
impoundments of jurisdictional waters, or adjacent wetlands].” 
Navigable Waters Protection Rule at 327–28. Importantly, a 
tributary is considered jurisdictional only if it is perennial or 
intermittent in a typical year. Id. at 328. 
 Jurisdictional tributaries also include ditches that meet the 
flow conditions (i.e., perennial or intermittent flow) to the ex-
tent that they relocate a tributary, are constructed in a tributary, 
or are constructed in an adjacent wetland. Id. at 135. 
 The rule, in turn, states new definitions of perennial and 
intermittent flow. “Perennial” is defined as “surface water 
flowing continuously year-round,” and “intermittent” means 
“surface water flowing continuously during certain times of the 
year and more than in direct response to precipitation (e.g., 
seasonally when the groundwater table is elevated or when 
snowpack melts).” Id. at 326–27. 
 This new treatment of tributaries is a significant change 
from prior rules and guidance from the Agencies that, in some 
cases, asserted jurisdiction over intermittent streams and 
ephemeral features based on the “significant nexus” analysis 

derived from Justice Kennedy’s Rapanos concurrence. The 
Navigable Waters Protection Rule, in contrast, expressly ex-
cludes “[s]urface features that flow only in direct response to 
precipitation” such as ephemeral streams, dry washes, and ar-
royos. Id. at 136. 
Lakes, Ponds, and Impoundments of Jurisdictional Waters 

 Lakes, ponds, and impoundments have been combined into 
one category and are jurisdictional under the rule if they are 
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standing bodies of open water that either (1) are traditional 
navigable waters, such as the Great Lakes; (2) contribute sur-
face flow to a traditional navigable water in a typical year; or 
(3) are inundated by flooding from a traditional navigable wa-
ter, tributary, or other lake, pond, or impoundment in a typical 
year. Id. at 182–83. 
 Similar to the other categories, this rule is modified from 
previous interpretations to focus exclusively on the lake, pond, 
or impoundment’s surface connection to a traditional navigable 
water or territorial sea. Id. at 189. 
Adjacent Wetlands 
 The most significant change from past interpretations is 
the Agencies’ definition of adjacent wetlands. Where the 
Agencies have in the past asserted jurisdiction over wetlands 
based on their nexus to traditional navigable waters, the Navi-
gable Waters Protection Rule limits jurisdiction over wetlands 
to those that are more literally “adjacent” to traditional naviga-
ble waters. Specifically, a wetland is jurisdictional under the 
new rule if it: 

(1) actually abuts a traditional navigable water, tributary, 
lake, pond, or impoundment; 

(2) is inundated by flooding from a traditional navigable 
water, tributary, lake, pond, or impoundment; 

(3) is physically separated only by a natural berm, bank, 
dune, or similar feature from a traditional navigable 
water, tributary, lake, pond, or impoundment; or 

(4) is physically separated only by an artificial dike, bar-
rier, or similar artificial structure from a traditional 
navigable water, tributary, lake, pond, or impound-
ment so long as the structure allows for a direct hydro-
logic surface connection between the wetlands and the 
other water in a typical year. 

Id. at 208–09. Wetlands that are bordering, contiguous to, or 
neighboring traditional navigable waters will no longer be ju-
risdictional unless they meet one of these criteria. Id. at 209. 
Waters and Features that Are Not “Waters of the United 
States” 
 Finally, the rule expressly excludes a number of features as 
not jurisdictional. These include “artificially irrigated areas, 
including fields flooded for agricultural production, that would 
revert to upland should application of irrigation water to that 
area cease”; “artificial lakes and ponds, including water storage 
reservoirs and farm, irrigation, stock watering, and log cleaning 
ponds, constructed or excavated in upland or in non-
jurisdictional waters”; “water-filled depressions . . . incidental 
to mining or construction activity, and pits excavated . . . for 
the purpose of obtaining fill, sand, or gravel”; “stormwater con-
trol features . . . to convey, treat, infiltrate, or store stormwater 
run-off”; and “groundwater recharge, water reuse, and 
wastewater recycling structures, including detention, retention, 
and infiltration basins and ponds,” to the extent these features 
are not otherwise located in jurisdictional waters. Id. at 245–46. 
 Although the Navigable Waters Protection Rule is the sec-
ond of the two steps in the Agencies’ planned process, it is very 
likely that the final rule will be challenged in court. Such chal-

lenges could delay or prevent the implementation of the new 
rule, as was the case with respect to lawsuits challenging the 
Clean Water Rule. 
 
 
ALASKA, NON-PUBLIC WATERS WITHIN 
NATIONAL PARK 
(continued from page 1) 

 The NPS conceded that “running waters cannot be 
owned.” Id. at 1078. Nor did the United States own the lands 
beneath the Nation River. Instead, the Submerged Lands Act 
and the Alaska Statehood Act vested title to the lands beneath 
the Nation River in the State of Alaska. Id. at 1074, 1078; see 
43 U.S.C. § 1311. The NPS did assert, however, that the United 
States’ interest in reserved water rights in the Nation River 
made the river public land for purposes of ANILCA, and sub-
ject to NPS regulations, including the hovercraft ban. Sturgeon, 
139 S. Ct. at 1078–79. The Court disagreed, holding that the 
reserved water rights were only a right of use and “not the type 
of property interest[] to which title can be held.” Id. at 1079 
(quoting Totemoff v. State, 905 P.2d 954, 965 (Alaska 1995)). 
The Court also found that a reserved water right “does not give 
the Government plenary authority over the waterway to which 
it attaches. Rather, the interest merely enables the Government 
to take or maintain the specific ‘amount of water’—and ‘no 
more’—required to ‘fulfill the purpose of [its land] reserva-
tion.’” Id. (alteration in original) (quoting Cappaert v. United 
States, 426 U.S. 128, 141 (1976)). In the case of Sturgeon and 
his hovercraft, any reserved water right the NPS might hold 
could support only a regulation preventing “depletion or diver-
sion” of water. Id. As a hovercraft “moves above the water,” 
and “does not ‘deplet[e]’ or ‘diver[t]’ any water,” the NPS 
“cannot prevent Sturgeon from wafting along the River’s sur-
face toward his preferred hunting ground.” Id. at 1080 (altera-
tions in original). 
 Although the U.S. Court of Appeals for the Ninth Circuit 
had previously held that “the term ‘public lands,’ when used in 
ANILCA’s subsistence-fishing provisions, encompasses navi-
gable waters like the Nation River,” the Supreme Court distin-
guished the “Katie John trilogy” of cases, stating that 
ANILCA’s subsistence provisions were not at issue in Stur-
geon, and therefore would not be overturned. Id. at 1080 n.2 
(citing Alaska v. Babbitt, 72 F.3d 698 (9th Cir. 1995); John v. 
United States, 247 F.3d 1032 (9th Cir. 2001) (en banc); John v. 
United States, 720 F.3d 1214 (9th Cir. 2013)). 
 The Court’s decision in Sturgeon establishes that the Na-
tion River is not “public land” under ANILCA, and that in 
Alaska “only the federal property in [CSUs] is subject to the 
[NPS’s] authority.” Id. at 1081–82. The Court’s holding reaf-
firms its prior observation that ANILCA “repeatedly recogniz-
es that Alaska is different.” Id. at 1077 (quoting Sturgeon v. 
Frost, 136 S. Ct. 1061, 1070 (2016)). “[P]ark rangers cannot 
enforce the [NPS’s] hovercraft rule on the Nation River. And 
John Sturgeon can once again drive his hovercraft up that river 
to Moose Meadows.” Id. at 1087. 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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 Justice Sotomayor’s concurrence, which Justice Ginsburg 
joined, was written “to emphasize the [two] important regulato-
ry pathways that the Court’s decision leaves open for future 
exploration.” Id. at 1088 (Sotomayor, J., concurring).  

First, . . . the [NPS] may well have authority to regu-
late out-of-park, nonpublic areas in the midst of park-
lands when doing so is necessary or proper to protect 
in-park, public areas—for instance, to ban pollution of 
the Nation River if necessary to preserve habitat on 
the riverbanks or to ban hovercraft use on that river if 
needed to protect adjacent public park areas. Nothing 
in ANILCA removes that power. Second, Congress 
most likely meant for the [NPS] to retain power to 
regulate as parklands a particular subset of navigable 
rivers designated as “Wild and Scenic Rivers,” alt-
hough that particular authority does not, by its terms, 
apply to the Nation River. 

Id. The concurrence also observed that, since the Court’s opin-
ion “introduces limitations on” the NPS’s ability to regulate 
navigable rivers in Alaska, “[i]f this is not what Congress in-
tended, Congress should amend ANILCA to clarify the scope 
of the [NPS’s] authority.” Id. 
 
 

FEDERAL 
(Alf W. Brandt, Guest Reporter) 

 
 
FEDERAL CIRCUIT REJECTS KLAMATH PROJECT USERS’ 
WATER RIGHT TAKINGS CLAIMS 
 After 18 years of litigation, the U.S. Court of Appeals for 
the Federal Circuit finally rejected the Fifth Amendment prop-
erty takings claims of farmers in the Klamath River Basin Rec-
lamation Project (Klamath Project) along the Oregon-
California border. See Baley v. United States, 942 F.3d 1312 
(Fed. Cir. 2019), aff’g 134 Fed. Cl. 619 (2017); see also Vol. 
LI, No. 1 (2018) of this Newsletter (Oregon report). The court 
concluded that the “appellants’ water rights were subordinate to 
the Tribes’ federal reserved water rights.” Baley, 942 F.3d at 
1341. It therefore found no error in the U.S. Court of Federal 
Claims’ holding that a temporary halt to water deliveries did 
not constitute an unconstitutional taking. The parties agreed 
that the ruling was dispositive. Id. 
 The U.S. Department of the Interior’s Bureau of Reclama-
tion (Reclamation) manages the Klamath Project to deliver 
water to 200,000 acres of farmland and protect the tribal trust 
resources of several Indian tribes. Id. at 1316. The Klamath 
Project was among the first Reclamation water projects author-
ized after passage of the 1902 Reclamation Act. Reclamation 
stores and diverts water in the Upper and Lower Klamath 
Lakes to farms along the border. The State of Oregon has 
passed laws adopting the prior appropriation doctrine and sup-
porting development of the Klamath Project. It started a water 
rights adjudication in 1975. The adjudicator issued a final order 
in 2014, and Oregon courts are now considering confirmation 
of that adjudication. Id. at 1320–21. 
 The Klamath, Yurok, and Hoopa Valley Tribes have fish-
ing rights pursuant to treaties and executive orders dating back 
to 1855. These fishing rights are non-consumptive and do not 

include rights to divert water for other uses. Those rights never-
theless may allow a tribe to prevent another appropriator from 
drying up the stream. Id. at 1321–22. Under the Winters doc-
trine, tribal rights date back to the time of the reservation. See 
Winters v. United States, 207 U.S. 564 (1908). In the Klamath 
litigation, courts have recognized a priority date for some tribal 
rights as “time immemorial.” Baley, 942 F.3d at 1322 (quoting 
United States v. Adair, 723 F.2d 1394, 1414 (9th Cir. 1983)). 
 In 2001, in order to comply with requirements of the En-
dangered Species Act (ESA), Reclamation halted water deliver-
ies to farmers and irrigation districts served by the Klamath 
Project to protect salmon and sucker fish. Id. at 1325. The 
Ninth Circuit had held that Klamath Project water users’ rights 
were subservient to Reclamation’s ESA responsibilities. Id. at 
1323; see Klamath Water Users Protective Ass’n v. Patterson, 
204 F.3d 1206 (9th Cir. 2000). Reclamation also took this ac-
tion to fulfill its tribal trust obligations. Baley, 942 F.3d at 
1325. 
 In October 2001, farmers and irrigation districts filed suit 
in the court of federal claims for an unconstitutional taking of 
their water rights under state law and the Klamath River Basin 
Compact. The court initially granted summary judgment to the 
United States in 2005. See Klamath Irr. Dist. v. United States, 
67 Fed. Cl. 504 (2005); see also Vol. XXXIX, No. 1 (2006) of 
this Newsletter. When the plaintiffs appealed, the Federal Cir-
cuit certified three questions of state law to the Oregon Su-
preme Court. See Klamath Irr. Dist. v. United States, 532 F.3d 
1376 (Fed. Cir. 2008); see also Vol. XLIV, No. 2 (2011) of this 
Newsletter (Oregon report). Another decade of litigation en-
sued and, in 2017, the court of federal claims held a trial and 
entered judgment in favor of the federal government. See Ba-
ley, 942 F.3d at 1327–30. The plaintiffs appealed. 
 The Federal Circuit addressed multiple arguments from the 
plaintiffs about why the tribal rights did not defeat the farmers’ 
rights to water from the Klamath Project: (1) that application of 
the ESA’s no jeopardy standard would give the Tribes more 
than they were entitled to under their reserved rights; (2) that 
the Tribes’ rights were not senior, did not extend to stored or 
upstream water, or had been waived; and (3) that section 8 of 
the Reclamation Act, 43 U.S.C. § 383, had required the Tribes 
to get a state determination of their rights before the events of 
2001. Baley, 932 F.3d at 1332–34. 
 Analyzing these arguments, the court rejected the plain-
tiffs’ claims. See id. at 1335–41. It did not comprehend how 
any standard of tribal rights would not fit with the ESA’s no 
jeopardy requirement; it was not necessary to establish precise-
ly the amount of fish to which the Tribes were entitled. Id. at 
1337. “At the bare minimum, the Tribes’ rights entitle them to 
the government’s compliance with the ESA in order to avoid 
placing the existence of their important tribal resources in jeop-
ardy.” Id. The court also found that the fish travel upstream, so 
the Tribes’ water rights are not limited in geographic scope, as 
the water rights may extend beyond the range of the underlying 
fishing rights. Id. at 1337–39. Finally, the court found that be-
cause tribal reserved water rights are federal, their existence is 
not governed by state law or, specifically, the need for a state 
adjudication and quantification. Id. at 1340. Nor did the Cali-
fornia Tribes waive reserved rights claims by not participating 
in the Oregon adjudication. Id. at 1341. “[S]tates have the abil-
ity to adjudicate rights in a water or river system within their 
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jurisdiction, but they cannot adjudicate water rights in another 
state.” Id. 
 
 

CALIFORNIA 
(Alf W. Brandt, Reporter) 

 
 
COURT OF APPEAL FINDS THAT WATER DISTRICT DIRECTOR 
AND CITY MAYOR ARE INCOMPATIBLE OFFICES 
 Rejecting multiple arguments from an elected official, the 
Second District Court of Appeal in Los Angeles held that the 
offices of director for a water replenishment district and mayor 
of a city whose residents pay the district’s charges were “in-
compatible” public offices when held simultaneously. See Peo-
ple ex rel. Lacey v. Robles, No. B290697, 2020 WL 467582 
(Cal. Ct. App., 2d Dist. Jan. 29, 2020). The court compared the 
situation to one where a shopkeeper who sets the prices also 
serves as a consumer advocate for the customers who pay the 
prices. Id. at *3. 
 After more than 20 years serving as a member of the board 
of directors of the Water Replenishment District of Southern 
California (WRD), Albert Robles was elected in 2013 to the 
city council for the City of Carson, a city in southeast Los An-
geles County within the WRD. He continued serving as both a 
director and a council member. 
 The conflict between the offices arises out of the City of 
Carson’s relationship to water service for its residents. The city 
contracts with two private water companies to provide water to 
its residents. Those companies pay the WRD a “replenishment 
assessment” (Assessment) for the costs of replenishing the 
Central Basin Aquifer, which provides much of the drinking 
water for that part of the county. State law requires the WRD 
board to hold public hearings for citizens to object to the As-
sessment. It also allows lawsuits challenging the Assessment. 
Separately, the City of Carson may file objections to the water 
rates that the companies charge with the California Public 
Utilities Commission. Robles previously had filed such an ob-
jection to the company water rates. 
 After obtaining leave from the attorney general, in January 
2016 the county district attorney (DA) filed suit in quo warran-
to against Robles for holding incompatible offices simultane-
ously. The DA based the suit on Cal. Gov’t Code § 1099, 
which bars public officials from simultaneously holding “two 
public offices that are incompatible.” After Robles was reelect-
ed mayor and director later that year, the WRD board and the 
city council passed resolutions authorizing him to hold both 
offices. After two evidentiary hearings, the trial court granted 
the DA’s petition and removed Robles from the WRD board. 
This appeal ensued. 
 The court of appeal rejected all of Robles’s arguments for 
remaining in both positions. Robles argued that the DA was not 
qualified to sue in quo warranto because she was not a “private 
party” and the county board of supervisors, not the DA, had the 
authority. The court held that the DA obtaining leave from the 
attorney general provided sufficient authority. People ex rel. 
Lacey, 2020 WL 467582, at *4–5. Next, the court found the 
two offices incompatible because, as a director, Robles had a 
duty to vote for Assessments sufficient to cover WRD costs 

and, as mayor, had an incentive or duty to minimize the As-
sessments. The court rejected Robles’s claims that the two bod-
ies’ resolutions approving his dual service were enough to 
compel or authorize his service. That authority is reserved for 
state law. Id. at *5–9. Finally, the court also rejected several 
procedural objections related to continuing the suit after his 
reelection, abuse of trial court discretion in barring the DA’s 
deposition, and consideration of inadmissible evidence. Id. at 
*9–11. 
 
PFAS RESPONSE LEVELS LOWERED FOR WATER SYSTEMS 
STATEWIDE 
 Concern about per- and polyfluoroalkyl substances (PFAS) 
contamination in California’s drinking water supplies has 
grown substantially in recent months, with legislative and regu-
latory attention drawing increased public attention to PFAS 
risks. The PFAS category includes nearly 5,000 chemicals, 
which some call “forever chemicals” because they do not easily 
break down in the environment. While scientific understanding 
of PFAS remains at a relatively early stage, California joins 
other states in taking action to protect the public from PFAS 
risks. 
 Last summer, Governor Gavin Newsom signed Assembly 
Bill 756, 2019 Cal. Legis. Serv. ch. 162 (enacting Cal. Health 
& Safety Code § 116378) (effective Jan. 1, 2020), which au-
thorized the California State Water Resources Control Board 
(SWRCB) to require “public [drinking] water systems” to test 
their water for PFAS chemicals. A few weeks later, the 
SWRCB required certain public water systems to test for PFAS 
and began the process to set regulatory standards. See Media 
Release, SWRCB, “State Water Board Updates Guidelines for 
Testing and Reporting PFOA and PFOS as It Assesses Scope 
of Problem” (Aug. 23, 2019). Public water systems discovered 
PFAS in several aquifers that provide drinking water to Cali-
fornians, particularly in urban Southern California. The situa-
tion offers a classic example of water quality affecting 
sufficiency of water supply, as water suppliers shut down 
groundwater wells. 
 On February 6, 2020, the SWRCB set new “response lev-
els” for two PFAS chemicals that require water system re-
sponse at lower levels of contamination. See Media Release, 
SWRCB, “Response Levels Lowered for Water Systems 
Statewide as PFAS Investigation Continues” (Feb. 6, 2020). 
When testing shows PFAS contamination at or above the re-
sponse level, the law requires water agencies to take the water 
source out of service, provide treatment, or notify their custom-
ers in writing. The SWRCB reduced the response levels to 10 
parts per trillion (ppt) for perfluorooctanoic acid (PFOA) and 
40 ppt for perfluorooctanesulfonic acid (PFOS). Previously, the 
response level was 70 ppt for the total concentration of the two 
contaminants combined. The California regulatory process for 
setting a maximum contaminant level for PFAS continues. 
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COLORADO 
(William A. Paddock, Reporter) 

 
 
TENTH CIRCUIT REVERSES DISMISSAL OF PRIVATE PARTY’S 
ACTION TO QUIET TITLE IN THE STATE OF COLORADO TO 
BEDS OF ALLEGEDLY NAVIGABLE RIVER 
 As you may recall from Vol. LII, No. 1 (2019) of this 
Newsletter, Roger Hill likes to fish in the Arkansas River on 
lands the record title to which is held by Mark Warsewa and 
Linda Joseph. Warsewa and Joseph take exception to Hill’s 
actions, claiming that he is a trespasser. Hill, on the other hand, 
asserts that he is entitled to fish there because the Arkansas 
River was navigable at the time Colorado became a state, and 
therefore title to the riverbed is in the State of Colorado, which 
holds it in trust for the public. 
 The U.S. District Court for the District of Colorado, rely-
ing on Wilderness Society v. Kane County, Utah, 632 F.3d 
1162 (10th Cir. 2011), dismissed Hill’s claims for lack of 
standing because (1) he was not asserting his own rights and 
(2) his claim is nothing more than a generalized grievance over 
lack of public access to private land for recreational use. See 
Hill v. Warsewa, No. 1:18-cv-01710, slip op. (D. Colo. Jan. 8, 
2019). Hill appealed to the U.S. Court of Appeals for the Tenth 
Circuit, arguing that the district court erred by finding he 
lacked standing to bring his claims. The Tenth Circuit agreed 
and reversed and remanded the case to the district court. See 
Hill v. Warsewa, 947 F.3d 1305 (10th Cir. 2020). 
 The Tenth Circuit began its opinion by reciting the facts, 
procedural history of the case, and the disposition by the dis-
trict court. The court then described its standard of review as de 
novo for both dismissals under Fed. R. Civ. P. 12(b)(6), and for 
lack of prudential standing. Hill, 947 F.3d at 1308. It then re-
stated the familiar standard that it accepts as true all well-
pleaded factual allegations and for standing purposes assumes 
the validity of the plaintiff’s claim. Id. Turning to the merits, 
the court summarized the appeal as presenting “questions about 
(1) the order in which constitutional standing and other thresh-
old jurisdictional issues should be approached by federal 
courts, and (2) the content and application of constitutional and 
prudential standing doctrines.” Id. 
 Hill’s first argument on appeal asserted error in the order 
in which the district court addressed issues of standing. Hill 
argued that since the case had been removed from state court, 
the district court was required to address sovereign immunity 
and constitutional standing before it addressed prudential 
standing. Id. The Tenth Circuit disagreed, holding that there 
was no such rigid sequence and that federal courts may choose 
among the various threshold grounds for dismissal. Id. 
 The Tenth Circuit then addressed the question of pruden-
tial standing. It began by explaining that “[p]rudential standing 
represents ‘judicially self-imposed limits on the exercise of 
federal jurisdiction’ that are ‘founded in concern about the 
proper—and properly limited—role of the courts in a demo-
cratic society.’” Id. at 1309 (quoting Bennett v. Spear, 520 U.S. 
154, 162 (1997)). Historically, the three broad principles of 
prudential standing were (1) a prohibition against a litigant 
raising another person’s legal rights, (2) a bar to adjudication of 

generalized grievances that were more properly addressed by 
other branches of government, and (3) a requirement that the 
litigant’s claim fall within the “zone of interests” protected by 
the law the litigant relied upon. Id. This is the approach the 
district court had used. 
 The Tenth Circuit then explained that the U.S. Supreme 
Court’s decision in Lexmark International, Inc. v. Static Con-
trol Components, Inc., 572 U.S. 118 (2014), had changed the 
prudential standing analysis. Hill, 947 F.3d at 1309. In 
Lexmark, the Supreme Court held that the zone of interest prin-
ciple is not part of the standing analysis at all, and that whether 
the claim constitutes a generalized grievance is part of the con-
stitutional standing inquiry. Id. The Lexmark decision, howev-
er, did not affect the question of third-party standing as an 
element of prudential standing. Id. 
 The Tenth Circuit then addressed whether Hill had alleged 
facts sufficient to establish standing under the prudential stand-
ing analysis and concluded that he had done so. The court held 
that Hill had alleged a violation of a right that he contended 
was his own, namely, that he has a right of public access to the 
riverbed of the Arkansas River by virtue of the State of Colora-
do’s alleged title to the same. Id. at 1310. The court concluded 
that Hill was asserting his own right to fish, not the rights of the 
State of Colorado as the district court had concluded. The court 
held this was true even though the validity of Hill’s claim re-
quired a determination of whether the Arkansas River was nav-
igable at the time Colorado became a state in 1876 and 
obtained title to the bed of navigable streams as a matter of 
law. Id. at 1310–11. 
 On this issue of third-party standing, the Tenth Circuit 
distinguished Wilderness Society, which was relied upon by the 
district court to dismiss Hill’s claim, on the grounds that the 
environmental group could point to no right of its own that it 
was asserting in trying to prevent the county from enforcing 
rights-of-way across federal land. Id. Rather, the interests as-
serted by the environmental group were its work to protect con-
servation interests and not suffering aesthetic or recreation 
injury. Id. In contrast, Hill was asserting a personal right to use 
allegedly public land for fishing, which met the prudential 
standing test. Id. 
 The Tenth Circuit then turned to the district court’s dismis-
sal based on the application of the generalized grievance prin-
ciple, which the district court addressed as a lack of prudential 
standing. The Tenth Circuit held that the district court had 
erred by treating this principle as an element of prudential 
standing, as opposed to constitutional standing. Id. at 1311. It 
therefore remanded the case to the district court to determine if 
Hill could meet the constitutional standing requirement. Id. 
 The dissenting judge agreed with the majority’s analysis of 
both prudential and constitutional standing rules. Id. (Bacha-
rach, J., dissenting). He disagreed, however, on the question of 
whether the court should decide the constitutional standing 
issue (rather than remanding it). The dissenting judge argued 
that Hill’s claim was a “classic example” of a generalized 
grievance because he asserted a right that was shared by a large 
group of citizens. Id. at 1312. Because of this, the dissenting 
judge would have affirmed the district court’s determination 
that Hill’s complaint was a generalized grievance, held that the 
federal courts lacked constitutional jurisdiction, and remanded 
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the case to the district court with instructions that the case be 
returned to the state court from which it came. Id. at 1312–13. 
 
CURDS AND WHEY: “DAIRY BYPRODUCT WATER” 
QUALIFIES AS “DEVELOPED WATER” UNDER 
COLORADO LAW 
 In February 2017, the City of Greeley and Leprino Foods 
Company (Leprino) filed an application in the Water Court for 
Water Division No. 1 (South Platte River Basin) seeking a de-
termination of the amount, timing, and location of reusable 
effluent and conditional appropriative rights of exchange. See 
Application, In re Application for Determination of Amount, 
Time, and Location of Reusable Effluent and Conditional Ap-
propriative Rights of Exchange, No. 2017CW3020 (Colo. Dist. 
Ct., Water Div. No. 1 Feb. 14, 2017). Ultimately, an order was 
issued from the water court. See Order Regarding Applicants’ 
Motion for Determination of Question of Law, In re Applica-
tion, No. 2017CW3020 (Colo. Dist. Ct., Water Div. No. 1 Jan. 
30, 2020). 
 As pertinent here, Leprino operates a large milk processing 
plant in Greeley where it processes raw milk into dairy prod-
ucts. Application at 2. Greeley provides water to the plant. Id. 
The application claims that the raw milk processed at the plant 
contains about 87.5% water. Id. The application also claims 
that as part of processing raw milk into dairy products, the 
components of the milk, including milk solids and water, are 
separated and most of the removed water is segregated for fur-
ther use and reuse in the plant. Id. The application refers to this 
segregated water as “Dairy Byproduct Water.” The application 
further claims that after the Dairy Byproduct Water is used and 
reused within the plant for processing and equipment cleaning, 
it is delivered to Leprino’s on-site wastewater treatment plant 
(Leprino WWTP), and following treatment, it is discharged to 
the Cache la Poudre River. Id. at 2–3. Greeley’s Water Pollu-
tion Control Facility (Greeley WPCF) also can be used to treat 
Leprino’s Dairy Byproduct Water when Leprino is unable to do 
so. Id. at 3. Leprino claims that it “collects and maintains do-
minion and control of the Dairy Byproduct Water” while in the 
plant and during treatment prior to its discharge to the Cache la 
Poudre River. Id. at 2. Leprino licensed the use of its Dairy 
Byproduct Water to Greeley. Id. at 3. The city uses the Dairy 
Byproduct Water as part of its water supply portfolio and also 
gives Leprino credit against Leprino’s raw water dedication 
requirement to the city for plant operations. See Applicants’ 
Motion for Determination of Question of Law at 4, In re Appli-
cation, No. 17CW3020 (Colo. Dist. Ct., Water Div. No. 1 Nov. 
4, 2019) (Applicants’ Rule 56(h) Motion). 
 The application requested, among other things, 

a determination that the Dairy Byproduct Water is the 
property of Leprino, is fully consumable, and can be 
used, reused, successively used, and disposed of to ex-
tinction. Subject to the terms of the license from 
Leprino, Greeley claims the right to use, reuse, suc-
cessively use, and dispose of to extinction the effluent 
from the Leprino Plant attributable to the Dairy By-
product Water for all municipal uses, including aug-
mentation and replacement. Greeley and Leprino seek 
to quantify the amount, timing, and location of reusa-
ble effluent discharged from the Leprino WWTP and 

the Greeley WPCF attributable to the Dairy Byproduct 
Water. 

Application at 3. 
 Leprino and Greeley were successful in reaching settle-
ment with all parties except the Central Colorado Water Con-
servancy District (Central). See Applicants’ Rule 56(h) Motion 
at 1. Central disputed whether the Dairy Byproduct Water was 
Leprino’s property and could be fully consumed, used, reused, 
successively used, and disposed of to extinction. The Appli-
cants’ Rule 56(h) Motion, supported by affidavits, sought a 
determination of the legal characteristics of the Dairy Byprod-
uct Water. Id. at 4. 
 The applicants’ first argument was that the milk from 
which Leprino extracts the Dairy Byproduct Water is an agri-
cultural commodity that is Leprino’s personal property. 
Leprino argued that as personal property, no Colorado law pre-
vents Leprino from fully consuming the milk or exporting it out 
of state, and that Leprino’s processing the milk into its compo-
nent parts did not change the nature of Leprino’s property in-
terest. Id. at 4–5. 
 The applicants then argued that Colorado law treats the 
water in milk and other dairy products differently from the wa-
ter of natural streams, relying on Colorado’s water anti-export 
statute, Colo. Rev. Stat. § 37-81-103. See Applicants’ Rule 
56(h) Motion at 5. That statute does not apply to water con-
tained in animal and dairy products or other manufactured 
products such as beverages (think Coors beer). Id. The appli-
cants also pointed out that milk and Dairy Byproduct Water are 
not administered as water rights and that neither the milk nor 
the water Leprino extracts from it were diverted by Leprino 
from a natural stream. Id. Based on these facts, the applicants 
argued that “no appropriator of a water right in Colorado has 
any lawful expectation to use the milk purchased by Leprino or 
the components of that milk that are extracted by Leprino, in-
cluding the Dairy Byproduct Water.” Id. 
 The applicants also argued that the Dairy Byproduct Water 
qualifies as “developed water” under Colorado law. Id. The 
applicants aptly summarized Colorado’s law of developed wa-
ter, stating: 

 In Colorado, a person who by his own efforts has 
increased the flow of water in a natural stream is enti-
tled to the use of the water to the extent of the in-
crease. See, e.g., Ripley v. Park Center Land & Water 
Co., 40 Colo. 129, 90 P. 75 (1907); Comrie v. Sweet, 
75 Colo. 199, 225 P. 214 (1924). Developed water is 
water that was not previously part of the river system 
and thus is not subject to administration by the State 
Engineer. City of Aurora ex rel. Util. Enter. v. Colo. 
State Eng’r, 105 P.3d 595, 603 n.3 (Colo. 2005). See 
City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 
66 (Colo. 1996) (defining “foreign water” as “water 
that is brought into a watershed or stream system from 
a source unconnected with the receiving system”). A 
claimant of developed water “must prove that the wa-
ter thus added [to the stream] was produced and con-
tributed by him, and that, if not interfered with, and 
left to flow in accordance with natural laws, it would 
not have reached the stream.” Comrie, 225 P. at 215. 
The developer of such additional water can use, reuse, 
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make successive use of, and dispose of the developed 
water “without hindrance.” City & County of Denver 
v. Fulton Irr. Ditch Co., 506 P.2d 144, 147 (Colo. 
1972) (citing Comrie and Ripley). 

Applicants’ Rule 56(h) Motion at 5–6 (alteration in original). 
 The applicants also relied on Colo. Rev. Stat. § 37-82-106, 
a statute that addresses the right of an appropriator to use “for-
eign water” introduced into a stream system from an uncon-
nected stream, including the conditions under which such water 
may be successively used and disposed of. Based on the com-
mon law of developed water and section 37-82-106, the appli-
cants asserted that Leprino had the personal right to use, reuse, 
successively use, and dispose of the Dairy Byproduct Water. 
See Applicants’ Rule 56(h) Motion at 6. 
 The applicants’ final argument in support of their claims 
was that neither the milk purchased by Leprino nor the Dairy 
Byproduct Water could be classified as return flow or 
wastewater that returned to the stream after the initial use of a 
water right. Id. at 7. Rather, the Dairy Byproduct Water was 
intentionally produced from the milk and would not be availa-
ble to the stream but for Leprino’s action. Id. The unstated but 
implicit conclusion is that this is not water diverted from the 
stream and therefore no other appropriators had any right to 
rely on this water being in the stream system; instead, it was 
developed water that Leprino could use and fully consume as it 
saw fit. 
 Central’s argument in opposition to the applicants’ claim 
relied on the proposition that all water is presumed to be tribu-
tary to the natural stream and that the person claiming other-
wise must prove that fact. See Central’s Response to Co-
Applicants’ Motion for Determination of Question of Law at 
9–10, In re Application, No. 17CW3020 (Colo. Dist. Ct., Water 
Div. No. 1 Dec. 6, 2019). Central argued that Leprino, by con-
ceding that the water was derived from milk produced on dairy 
farms in the South Platte River Basin, and having provided no 
evidence as to a reusable source of water supplied to the cows, 
had failed to overcome the presumption that the water provided 
to the cows was tributary, i.e., non-reusable water. Id. at 9. 
 Central then argued that by virtue of Leprino’s discharge 
of the treated Dairy Byproduct Water to the Cache la Poudre 
River, Leprino had returned the “tributary” water to a natural 
stream and by so doing brought the discharged water within the 
ambit of the rules of law announced in Coors Brewing Co. v. 
City of Golden, 2018 CO 63, 420 P.3d 977 and Pulaski Irriga-
tion Ditch Co. v. City of Trinidad, 203 P. 681 (Colo. 1922). In 
Pulaski, the City of Trinidad sought to sell the treated 
wastewater discharged from its wastewater treatment plant 
based on the apparent claim that its wastewater was a commod-
ity from which it had extracted water, thus rendering it devel-
oped water it could sell. Pulaski, 203 P. at 682. The Colorado 
Supreme Court rejected this argument largely on the grounds 
that the City of Trinidad, as an appropriator of waters of the 
natural stream, could make only one use of the water so divert-
ed, and once its use was completed, it must return the water to 
the natural stream. Id. at 682–83. 
 Coors, discussed in Vol. LI, No. 3 (2018) of this Newslet-
ter, involved Coors Brewing Company’s (Coors) sale of fully 
augmented tributary water discharged from its plant. Coors 
appropriated water from Clear Creek, operated a decreed aug-

mentation plan to replace out-of-priority depletions, and had 
excess fully augmented tributary water remaining after replac-
ing all stream depletions, in effect over-compensating the 
stream for its depletions and thereby increasing stream flow. 
Coors, 2018 CO 63, ¶ 4. After treatment and discharge to Clear 
Creek, Coors had historically leased this fully augmented water 
to another user with the concurrence of the State Engineer. Id. 
¶ 5. The State Engineer later had a change of heart and decided 
that since the water was tributary water, Coors had no right of 
reuse, even though it was fully augmented. Id. ¶ 6. The court 
denied Coors’ claim that it had the right to recapture, reuse, and 
successively use and dispose of the fully augmented return 
flow on the grounds that it was tributary water subject to the 
one use rule applicable to such water, that Coors had not made 
a separate appropriation of the water in question; therefore, 
Coors had no right of successive use. Id. ¶ 37. Central asserted 
that the same rule applied to Leprino’s Dairy Byproduct Water. 
See Central’s Response at 13. 
 Central largely discounted the applicants’ agricultural 
commodity argument, asserting instead that regardless of the 
nature of milk, the applicants lost whatever right they had to 
the water once it was removed from the milk because it was 
derived from tributary water subject to the one use rule, and 
once discharged to a natural stream it could not be reused. Cen-
tral therefore urged the court to adopt a very narrow interpreta-
tion of the developed water doctrine. Id. at 15–17. 
 Central concluded its brief on a hyperbolic note, arguing 
that granting the applicants’ claim to developed water was “bad 
policy” and the first step on a slippery slope toward reversing 
the doctrine of “first in time, first in right.” Id. at 19. Central 
argued that permitting those who benefit from the use of water, 
even though not appropriators themselves, “to claim that the 
water once mixed with solids is no longer water governed by 
water law” would be the undoing of the prior appropriation 
system. Id. Central asserted that if the applicants’ claim was 
granted “it is unfathomable how many more such claims will 
be filed and what volume of water would be removed from the 
prior appropriation system.” Id. 
 The applicants’ reply brief made the following four points 
in response to Central’s arguments: (1) “the water which the 
dairy cows convert into the milk . . . is fully consumed, either 
by the cows . . . or in . . . growing their feed”; (2) Central failed 
to establish that the Dairy Byproduct Water that resulted from 
Leprino’s processing of milk constitutes return flow; (3) “the 
water supplied to the cows loses its identity as ‘waters of the 
state’ once it is converted into milk in the lactation process”; 
and (4) as developed water, Leprino has both a statutory and 
common law right of reuse and disposition of such water. Ap-
plicants’ Reply Brief in Support of Motion for Determination 
of Question of Law at 2, In re Application, No. 17CW3020 
(Colo. Dist. Ct., Water Div. No. 1 Jan. 3, 2020). 
 The water court granted the applicants’ Rule 56(h) motion 
and determined that “Leprino may use and reuse this source of 
water outside of the priority system, provided Leprino main-
tains dominion over the water through the successive uses, and 
Leprino can properly account for and distinguish the developed 
water from the natural flow of the stream.” Order at 2. 
 The water court framed the question before it as one of 
first impression, namely “is the water extracted from milk dur-
ing the commercial processing of dairy products considered 
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waters of the state or developed water?” Id. at 1. The court be-
gan its analysis by describing the difference between water 
tributary to a natural stream and developed water. It then turned 
to Central’s argument that the decisions in Coors and Pulaski 
controlled the outcome of this case. The court found the deci-
sions in Coors and Pulaski to be readily distinguishable from 
the claims of the applicants, explaining that both of those cases 
involved entities that had diverted waters of the state and 
placed the same to beneficial use pursuant to decreed water 
rights. Id. at 5. Absent their appropriations and diversions, the 
water involved would have remained part of the natural stream. 
Id. The court further pointed out that after the initial uses by 
Coors and Trinidad there remained water that had not been 
consumed in the first use and it was that water that each 
claimed a right to reuse. Id. at 5–6.  
 In contrast, the court found that Leprino was not an appro-
priator of water from the stream, the applicable diversions of 
water were made by the dairy farmers, and the water that ended 
up as part of the cow’s milk was water lawfully fully consumed 
under the water rights supplying the dairy farmers. Id. at 6. The 
amount of water in the milk was water permanently removed 
from the stream system and would not have returned but for 
Leprino’s processing of milk into other dairy products. Id. Both 
Coors and Pulaski involved claims to water that remained after 
the initial use, not water fully consumed by the lawful benefi-
cial use of the water. Id. 
 The court further distinguished Coors and Pulaski on the 
basis that the water involved in those cases always retained its 
character as water, even though it had constituents added that 
were later removed by their treatment processes. Id. Here, the 
court held that the water ingested by the cows was “physiologi-
cally transformed into an entirely different liquid—milk—
through lactogenesis.” Id. The court reasoned that because 
Leprino had to take affirmative steps to remove the water from 
the milk, it was producing water as a result of its milk pro-
cessing. Since the water would not be available absent 
Leprino’s efforts, it qualified as developed water under Colora-
do law. Id.  
 The court concluded that since this water was developed 
water, under Colorado law Leprino could make successive use 
and dispose of the water to others, including Greeley, and could 
use natural streams as a means to transport the water to its 
place of use so long as Leprino maintained dominion and con-
trol of the water and could distinguish it from the natural flow 
of the streams into which it was delivered. Id. at 7 (citing Colo. 
Rev. Stat. § 37-82-106(2)). 
 Editor’s Note: The reporter’s law firm represents one of 
the parties that settled. 
 
 

MINNESOTA 
(Gregory A. Fontaine and Aleava R. Sayre, Reporters) 

 
 
COURT OF APPEALS REMANDS NPDES PERMITTING 
DECISION 
 The Minnesota Court of Appeals in December 2019 re-
versed and remanded the decision of the Minnesota Pollution 
Control Agency (MPCA) reissuing a water discharge permit to 

U.S. Steel Corporation (U.S. Steel) for its Minntac iron ore 
mine in Mountain Iron, Minnesota. See In re Reissuance of 
NPDES/SDS Permit to U.S. Steel Corp., 937 N.W.2d 770 
(Minn. Ct. App. 2019). 
Background 
 The tailings basin at the Minntac mine has been in opera-
tion since the late 1960s. Water from the unlined basin seeps 
into both area surface waters and groundwater, and has con-
tributed to exceedances of state water quality standards. Since 
the early 2000s, U.S. Steel and MPCA have entered into a se-
ries of arrangements, including compliance schedules and vari-
ances, to study and address these conditions. Id. at 774–75. 
 Minnesota, exercising its delegated authority under the 
federal Clean Water Act (CWA), regulates point source dis-
charges to surface waters under National Pollutant Discharge 
Elimination System (NPDES) permits. For surface water dis-
charges not subject to NPDES permitting and groundwater 
discharges, Minnesota relies on its State Disposal System 
(SDS) program. 
 In 2018 MPCA renewed the NPDES/SDS permit first is-
sued for the Minntac tailings basin in 1987. In the 2018 renew-
al, MPCA regulated basin seepage to surface waters (including 
rivers and creeks, wetlands, and wetland tributaries) under the 
NPDES portion of the permit, and covered so-called “deep 
seepage” to groundwater under the SDS portion of the permit. 
Importantly, MPCA imposed groundwater conditions that 
would require significant reductions in sulfate discharges from 
the basin based on the 250 mg/L sulfate secondary drinking 
water standard for Class 1 waters under the Minnesota water 
quality rules. Id. at 776. 
 U.S. Steel and environmental and tribal groups all chal-
lenged MPCA’s permit in appeals that eventually were consol-
idated by the Minnesota Court of Appeals. The court’s recent 
decision reversing and remanding the permit is especially inter-
esting with regard to its application of principles of judicial 
deference to agency decision making. 
The In re U.S. Steel Permit Opinion 
 The court addressed four primary issues. First, it consid-
ered the question of whether the CWA applies to discharges 
conveyed by groundwater, the issue before the U.S. Supreme 
Court in County of Maui v. Hawaii Wildlife Fund, 139 S. Ct. 
1164 (2019). The Minnesota Court of Appeals reviewed the 
conflicting federal judicial decisions, along with state case law, 
Minnesota’s programs for regulating surface water and 
groundwater, and the legislative history of the CWA. Ultimate-
ly, the court accorded deference to MPCA’s interpretation that 
the CWA and NPDES program were not applicable to dis-
charges to groundwater, and that instead it was appropriate for 
the agency to regulate “deep seepage” solely through the state 
SDS program. In re U.S. Steel Permit, 937 N.W.2d at 778–82. 
 Next the court addressed U.S. Steel’s argument that 
MPCA, in the SDS permit, improperly applied the state’s sec-
ondary drinking water standard for sulfate, which was ground-
ed in the agency’s interpretation that all groundwater is “Class 
1” water under Minn. R. ch. 7050. MPCA’s response was that 
(1) as expressly provided in Minn. R. 7050.0110, chapter 7050 
“appl[ies] to all waters of the state, both surface and under-
ground”; (2) under chapter 7050, all groundwater is defined as 
Class 1 water because it is a potential source of drinking water; 
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and (3) any permit issued under Minn. R. ch. 7060 (the state’s 
groundwater rules) must also apply all requirements applicable 
to waters classified as Class 1 under chapter 7050. Id. at 782 
(alteration in original). This MPCA interpretation of its authori-
ty is long-standing, and it reconciles various rules in a manner 
that is arguably consistent with statutory construction princi-
ples. Nonetheless, the court of appeals declined to defer to 
MPCA’s interpretation, and concluded the agency erred in ap-
plying Class 1 water quality standards to establish groundwater 
permitting conditions. Id. at 785. The court “acknowledge[d] 
that some language in chapters 7050 and 7060 seems to antici-
pate the classification of some or all groundwater as a class 1 
water,” but nonetheless found the agency’s interpretation of its 
own rules to be erroneous, largely because there is no explicit 
classification of groundwater as a Class 1 water in either chap-
ter 7050 or 7060. Id. at 784. 
 Third, the tribal and environmental groups challenged 
MPCA’s decision not to include water quality based effluent 
limits (WQBELs) in the NPDES portion of the permit. MPCA 
found that WQBELs were not required because once the re-
quired pollution control measures were installed, all surface 
seepage would be stopped, and there would be no discharges 
that would have the reasonable potential to cause a violation of 
water quality standards. Id. at 785. MPCA cited various docu-
mentation in the administrative record that supported its no-
seepage findings, and argued that those findings were entitled 
to judicial deference. Id. at 786–87. The court disagreed. It 
pointed to conflicting evidence in the record, and held that the 
agency “seems to have simply ignored or overlooked evidence 
in the record that could suggest a contrary conclusion” regard-
ing the possibility of continuing surface seepage, and that 
“MPCA has failed to take the requisite ‘hard look’ at the issue 
of whether WQBELs are required in the NPDES permit . . . .” 
Id. at 787. The existence of conflicting evidence in an adminis-
trative record is, of course, not unusual, and typically does not 
result in a judicial determination that the agency factual find-
ings are not entitled to deference. While not entirely clear, it 
appears the court here was troubled by the absence of any ex-
planation from MPCA as to why it had rejected the evidence 
conflicting with its no-seepage findings, which included the 
results of U.S. Environmental Protection Agency (EPA) and 
U.S. Steel inspections appearing to show the continuing pres-
ence of seepage from the basin. Id. 
 Finally, the court weighed in on issues that have arisen 
over the Minnesota rules designed to protect wild rice, which 
are part of the state’s water quality rules approved by EPA un-
der the CWA. Various advocacy groups have criticized MPCA 
for failing to enforce the wild rice rules in a number of con-
texts, but Minnesota enacted laws in 2011, 2015, and 2017 lim-
iting implementation of those rules. Id. at 788–89; see also Vol. 
LI, No. 2 (2018); Vol. LI, No. 1 (2018) of this Newsletter. In 
this case, all of the parties advanced various wild rice related 
arguments, including arguments by various Chippewa (Ojibwe) 
Tribes and environmental groups that WQBELs were required 
by the existing wild rice rules. In re U.S. Steel Permit, 937 
N.W.2d at 789. The court agreed with MPCA that in light of 
the Minnesota statutes limiting application of the wild rice 
rules, the agency properly declined to impose wild rice related 
conditions in the state law based SDS portion of the permit. Id. 
at 789–90. With regard to the NPDES portion of the permit, 
however, the court returned the question of compliance with 

CWA requirements to MPCA, ruling only that it would be 
premature at this point to consider whether (or how) the wild 
rice rules should be applied, and remanding the issue for fur-
ther agency review as part of the required reconsideration of 
the WQBEL issues. Id. 

NEW MEXICO 
(Maria O’Brien and Haley B. Adams, Reporters) 

NEW MEXICO’S FIRST INSTREAM FLOW PERMIT 
 On November 19, 2019, the New Mexico Office of the 
State Engineer (OSE) granted the state’s first instream flow 
permit to the National Audubon Society, Inc. (Audubon) for a 
stretch of the Rio Gallina, a tributary of the Rio Chama, and 
continuing on the mainstem of the Chama above Abiquiu Res-
ervoir. New Mexico joins the ranks of many other western 
states that have recognized instream flow rights. 
 New Mexico has been considering the possibility of rec-
ognizing instream flow through the permitting process since the 
1990s. On January 8, 1998, the OSE Legal Services Division 
prepared a memorandum for then-State Engineer Tom Turney 
advising that the agency could approve an instream flow appli-
cation if the instream flow right could be accurately measured 
and controlled. See Memorandum from Legal Servs. Div., 
OSE, to Tom Turney, State Eng’r (Jan. 8, 1998). The memo-
randum concluded that while New Mexico law provided no 
legal impediment to approving an application for instream use, 
there were issues associated with administration of instream 
use under New Mexico’s administrative and regulatory scheme. 
Id. at 6. The agency was concerned that it would be difficult 
and expensive to administer instream flow in circumstances 
where the application requested a change of place of use from a 
particular irrigated tract of land to the river below the existing 
point of diversion. At that time, the agency was concerned that 
such a change would require extensive and continuous gaging 
of the river for purposes of administration. Id. The agency hy-
pothesized that all downstream diversions would need to be 
metered and measured to protect the instream right to prevent 
diversion of the instream flow by downstream appropriators. 
Id. at 6–7. The agency also was concerned that because in-
stream flow rights would not be readily distinguishable from 
the total flow of the stream, continued beneficial use of the 
right, which is necessary to maintain its validity, would be dif-
ficult to assess. Id. at 7. Lastly, the agency expressed that the 
nature of impairment to instream flows is difficult to conceptu-
alize. Id. The agency cited the New Mexico Interstate Stream 
Commission’s conservation project on the Pecos River (insti-
tuted for purposes of Pecos River Compact compliance) as il-
lustrative of problems that can occur when junior instream flow 
rights are intercepted and placed to beneficial use by a senior 
water right owner, thereby dampening the intended effect of 
increasing the stream’s flow. Id. at 7 n.16. The agency con-
cluded that the administrative hurdles may be overcome by 
stream gaging. Id. at 8. 
 At the same time the OSE was struggling with the issue, 
the New Mexico Attorney General provided some guidance. 
On March 27, 1998, then-Attorney General Tom Udall issued 
an opinion, prepared by Assistant Attorney General Alletta 
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Belin, concluding there was no New Mexico statutory or com-
mon law that would prevent the OSE from approving the 
change of an existing water right to instream flow. See Opinion 
No. 98-01, at 1 (Mar. 27, 1998). Having the benefit of the OSE 
memorandum, the Attorney General’s opinion only addressed 
the situation where a permit transfers an existing water right to 
an instream use and where OSE approval of the transfer is con-
ditioned on installation of accurate and continuous gaging 
throughout the permitted stream reach. Id. at 12. 
 Fast-forward to August 31, 2017, when Audubon applied 
to the OSE to transfer an existing right from irrigation to in-
stream flow on a stretch of river comprising the mouth of the 
Rio Gallina, a tributary of the Chama, and the mainstem of the 
Chama to just above Abiquiu Reservoir. The OSE spent nearly 
two years working out the details of Audubon’s instream flow 
permit. In the process of the permit approval, the agency 
worked with Audubon to address issues of measurement and 
how to protect permitted, but not diverted, water. The agency 
was centrally concerned with how to measure water use that is 
not diverted, how to ensure compliance, and how to address 
downstream appropriation of instream flows. These questions 
pose ongoing challenges that New Mexico will have to address 
in the course of administering instream flow rights. The Audu-
bon permit represents a step forward with how such rights may 
be permitted as an initial matter. 
 On August 1, 2017, the now co-permittees, Vista Invest-
ments, LLLP (Vista), as lessor, and Audubon, as lessee, entered 
into an agreement for lease of water rights. The agreement pro-
vides that Vista, as owner of certain water rights under OSE 
File No. SD-00975 (Subfile GAL 10.1) on the Rio Gallina for 
irrigation of 26.7 acres, would lease such rights to Audubon for 
the purpose of maintaining or augmenting stream flow for envi-
ronmental purposes including conservation of fish and wildlife 
resources, subject to approval by the OSE. 
 On August 31, 2017, Vista and Audubon, as co-applicants, 
submitted an application for permit to change an existing water 
right to the OSE. The application noted that the reach below the 
point of diversion, identified as the place of use for the water 
rights, had only one existing water right and point of diversion 
(Skull Ranch) owned by the U.S. Forest Service (USFS), which 
agreed not to divert the proposed Audubon instream flow right. 
As part of its efforts to obtain approval of the OSE instream 
flow application, Audubon had requested the USFS’s agree-
ment to recognize Audubon’s right to instream flow, and an 
agreement that the USFS would not divert the 80.1 acre-feet 
per annum of Audubon’s leased water right as part of the 
USFS’s water right at Skull Ranch during the term of Audu-
bon’s lease. On July 12, 2017, Audubon received the USFS’s 
agreement. The OSE instream flow application attached the 
letters evincing the Audubon-USFS agreement as Exhibit B. 
 On November 19, 2019, State Engineer John R. D’Antonio 
Jr., P.E., approved the application and granted New Mexico’s 
first instream flow permit to Audubon. The permit provides 
that the source of water is the surface waters of the Rio Gallina, 
a tributary of the Rio Chama, with a priority date of December 
31, 1897, and a point of diversion from a ditch diverting from 
the Rio Gallina. The purpose of use is to move from irrigation 
use from the Rio Gallina (the “move-from” use, place of use, 
and point of diversion) to instream use within the Rio Gallina 
and Rio Chama for fish and wildlife purposes (the “move-to” 

use). The permit grants up to 40.05 acre-feet per annum con-
sumptive use for the instream flow right. Consistent with the 
Vista-Audubon lease agreement, the permit expires five years 
from the date of permit approval at which time the point of 
diversion, place of use, and purpose of use automatically revert 
to the move-from point of diversion, place of use, and purpose 
of use as described in OSE File No. SD-00975 (Subfile GAL 
10.1). 
 To address the measurement issues, the permit requires the 
permittees to install a measurement device at the existing point 
of diversion to show control of the Rio Gallina surface water 
permitted for instream use in a manner acceptable to and ap-
proved by the OSE. The permit also requires the permittees to 
submit to the agency bi-monthly records of the total amount of 
Rio Gallina surface water put to instream use. 
 On August 26, 2019, shortly before granting Audubon’s 
instream flow permit, the OSE issued internal guidelines for 
processing applications for permit to change purpose of use to 
instream flow. The guidelines provide that applications for in-
stream use should be filed as applications for a change in pur-
pose of use, place of use, and point of diversion (OSE Form 
WR-06). The applications must include an explanation of the 
proposed instream reach, including how the applicant proposes 
to control and measure the amount of flow diverted, or not di-
verted, for instream use. The guidelines also provide specific 
items for analysis particular to the analysis of instream flow 
applications: whether the application is temporary or perma-
nent; the nature and extent of the water right; the consumptive 
irrigation requirement amount for irrigation uses, or consump-
tive use for municipal, industrial, or commercial uses; the his-
torical supply of the move-from stream; monitoring and 
reporting data to demonstrate that the move-from water right is 
not being put to beneficial use on the move-from place of use 
and is indeed being used instream; and the appropriateness of 
measurement tools. 
 The possibilities for further instream flow permits in New 
Mexico are yet to be determined. Farmers and irrigators could 
lease water rights during drought years when it might not yield 
a compensatory economic benefit to divert the water, while still 
deriving some economic benefit from their water right in the 
form of lease payments. The water could stay in the river and 
the farmers or irrigators could retain their water rights with an 
ecological benefit. There is also a possibility of split-leasing a 
water right, where a rights holder diverts water during the wet-
test part of the year and leaves water in the stream for the drier 
part of the season. Stay tuned as New Mexico explores the un-
charted waters of instream flow permitting. 
 Editor’s Note: The reporters’ law firm represented Audu-
bon in this matter. 
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TEXAS 
(Emily Willms Rogers and 

Kimberly Grinnan Kelley, Reporters) 

COURT OF FEDERAL CLAIMS FINDS U.S. LIABLE FOR TAKING
AFTER HURRICANE HARVEY 
 On December 17, 2019, the U.S. Court of Federal Claims 
issued an opinion on governmental liability for inverse con-
demnation as a result of the flooding of property upstream of 
the Addicks and Barker Reservoirs during Hurricane Harvey. 
See In re Upstream Addicks & Barker (Tex.) Flood-Control 
Reservoirs, 146 Fed. Cl. 219 (2019). During the August 2017 
four-day rain event, Houston received an average of 33.7 inch-
es of rain. Over 150,000 homes were flooded during the storm, 
including properties upstream of the federally designed, built, 
and maintained Addicks and Barker flood-control reservoirs. In 
response to the hundreds of cases filed in the aftermath of the 
storm, the court consolidated claims as Master Docket No. 17-
3000L, and divided the cases into upstream claims, Sub-Master 
Docket No. 17-9001L, and downstream claims, Sub-Master 
Docket No. 17-9002L. In this post-trial decision, the court ex-
amined the extent and the nature of government-induced flood-
ing on private property necessary to rise to the level of a Fifth 
Amendment taking of a flowage easement for the upstream 
cases. 
 Commencing on May 6, 2019, a 10-day trial was held in 
Houston regarding the liability of the United States (acting 
through the U.S. Army Corps of Engineers (Corps)) for the 13 
test properties chosen to represent the hundreds of owners of 
properties upstream of the reservoirs. Following post trial brief-
ing, the court heard closing arguments in September 2019, and 
issued its opinion on December 17, 2019. The court denied the 
government’s motion to dismiss and found that the federal 
government was liable for a taking of a flowage easement on 
the upstream properties. Id. at 228. 
History of the Projects 
 In reaching this decision, the court examined the history of 
the Corps’ Addicks and Barker flood-control project, which 
dates back to 1940. The project was put in place in response to 
several large flooding events, and the stated purpose of the pro-
ject was “to provide for complete control of floods on the Buf-
falo Bayou watershed and the protection of the city of Houston, 
Texas, and the Houston Ship Channel against the estimated 
probable maximum storm.” Id. at 230. The court noted that the 
Corps conducted many studies, both at the time the reservoirs 
were built, and periodically since then in operation and mainte-
nance evaluations, that revealed the land acquisition upstream 
was inadequate to contain the pool elevation in a projected up-
per limit model storm. Id. at 231–33. After cost benefit anal-
yses—originally based on the rural nature of the area, but not 
rectified even after extensive urbanization occurred in the ar-
ea—the Corps consistently made the decision to acquire less 

land than potentially required to store the runoff the dams were 
designed to hold. Id. at 233–35. 
Operations During Harvey 
 During Hurricane Harvey, the Corps operated the Addicks 
and Barker Dams according to their protocol as laid out in the 
2012 Water Control Manual, making only limited releases of 
the water in the reservoirs in order to maintain the integrity of 
the infrastructure and protect downstream Houston, though the 
upstream reservoir elevations had far exceeded the extent of 
government-owned land. Id. at 240–41. Of the 13 test proper-
ties, experts for the parties determined that the flooding of the 
upstream homes was due to the operation of the dams; the gov-
ernment disputed that 3 of the 13 homes may have flooded re-
gardless, but effectively conceded that the Corps’ actions 
flooded at least 10 of the test properties. Id. at 245, 257. 
Takings Analysis 
 After deciding that each of the plaintiffs had established a 
cognizable property interest, the court determined that all met 
their burden in showing they suffered a cognizable taking. Id. 
at 249. Specifically, the court applied the takings factors identi-
fied in the U.S. Supreme Court taking-by-flooding case Arkan-
sas Game & Fish Commission v. United States, 568 U.S. 23, 
38–39 (2012): (1) nature and magnitude of the governmental 
action including time and duration, severity, and benefit to the 
government; (2) intent and foreseeability; and (3) reasonable 
investment-backed expectations. On application, the court 
found that (1) the nature and magnitude of the governmental 
action, here through the construction, maintenance, and opera-
tion of the dams, took a permanent flowage easement on the 
plaintiffs’ properties, and although the water inundation was 
temporary, the government right of inundation is permanent, 
which amounts to a severe interference that benefits the gov-
ernment at the upstream owners’ expense, In re Upstream, 146 
Fed. Cl. at 249–54; (2) it was intentional and foreseeable, as 
objectively measured over the totality of the project lifespan, 
because the Corps was objectively aware that such flooding 
could occur and knew the land purchased was inadequate to 
hold the amount of water should the model storm occur, id. at 
254–60; and (3) the plaintiffs had reasonable investment-
backed expectations, despite objective notice in property plats 
and studies that flooding may occur, because the government 
gains no immunity for an uncompensated taking by giving ad-
vance notice that it will take property, id. at 260–63. The court 
also rejected as inapplicable the government’s argued defenses 
to liability: that its actions do not constitute a taking because 
the Corps was acting under the police power and under the doc-
trine of necessity. Id. at 263. The federal government was 
found liable for the physical taking of a flowage easement on 
the upstream plaintiffs’ properties. Id. at 264. 
 The court ordered each party to propose three properties 
for consideration of damages along with its arguments for se-
lection by January 21, 2020. The hearing for the downstream 
sub-docket took place on December 11, 2019, and the court has 
yet to issue a decision. 
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SUPREME COURT ESTABLISHES CWA 
“FUNCTIONAL EQUIVALENCE” TEST FOR 

DISCHARGES TO GROUNDWATER 
(Dietrich C. Hoefner, Federal Water Quality Reporter)

 The U.S. Supreme Court ruled in April 2020 that a point 
source discharge of a pollutant to groundwater requires a feder-
al Clean Water Act (CWA) permit if the discharge ultimately 
reaches a “navigable water” and the discharge into groundwater 
is the “function equivalent” of a “direct discharge from the 
point source into navigable waters.” Cty. of Maui, Haw. v. 
Haw. Wildlife Fund, 140 S. Ct. 1462, 1468 (2020). The deci-
sion resolves the circuit split that was previously reported in 
Vol. LI, No. 1 (2018), Vol. LI, No. 2 (2018), and Vol. LII, No. 
1 (2019) of this Newsletter as to whether such discharges are 
subject to federal regulation. 
 The opinion resolves the key legal issue in a citizen suit 
brought by a number of environmental interest groups alleging 
that Maui County, Hawaii, requires a CWA permit in connec-
tion with discharges of treated sewage into groundwater. The 
county’s facility pumps treated wastewater into underground 
wells where it mixes with groundwater and then travels an ad-
ditional one-half mile underground and into the Pacific Ocean. 
While it is well established that the discharge would require a 
permit if it was made directly into the ocean, this case address-
es the issue of whether and when a permit is required when the 
discharge to a navigable water is made indirectly through 
groundwater. The Court’s ruling establishes that a permit must 
be obtained for a discharge through groundwater if the dis-
charge is the “functional equivalent” of a direct discharge into a 
navigable water, but offers relatively little elaboration on how 
the lower courts are to apply that test. 
Court Rejects Both the Recent EPA Interpretive Statement 
and Its Prior “Direct Hydrologic Connection” Position 

 Although County of Maui was a citizen enforcement action 
not directly involving the U.S. Environmental Protection 
Agency (EPA), the agency’s position on this question forms an 
important backdrop to the opinion. With some exceptions, EPA 
historically has taken the position that discharges to groundwa-
ter are subject to regulation under the CWA only if the dis-
charge reaches jurisdictional surface waters via groundwater or 
other subsurface flow that has a “direct hydrologic connection” 
to the surface water. 83 Fed. Reg. 7126, 7127 (Feb. 20, 2018) 
(requesting comment on whether EPA should clarify its posi- 
 

continued on page 2 

IN A SIGNIFICANT TAKINGS CASE, 
COURT OF FEDERAL CLAIMS REFUSES TO 
ADDRESS THE RELATIVE BENEFITS ISSUE 

IT HAD RESERVED IN AN 
EARLIER DECISION 

(Anthony Schutz, Nebraska Reporter)

 Vol. LIII, No. 3 (2019) of this Newsletter reported on a 
recent installment in the Ideker Farms litigation in the U.S. 
Court of Federal Claims. Ideker Farms, Inc. v. United States, 
142 Fed. Cl. 222 (2019), dealt with a motion to reconsider a 
2018 opinion settling the first phase of litigation and conclud-
ing that the U.S. Army Corps of Engineers’ (Corps) 2004 
changes in Missouri River management had caused flooding in 
2007, 2008, 2010, 2013, and 2014 on the test plaintiffs’ proper-
ties. See Ideker Farms, Inc. v. United States, 136 Fed. Cl. 654 
(2018). The motion to reconsider sought to use the analysis 
contained in St. Bernard Parish v. United States, 887 F.3d 1354 
(Fed. Cir. 2018), to argue that the government should not be 
liable because liability does not attach when the government’s 
actions, taken as a whole, do not expose the plaintiff to any 
higher level of flood risk than they would be exposed to had the 
Corps never brought a shovel to the river. 
 The court rejected that claim last year, reasoning that the 
government’s actions in the river basin were spread out over a 
long period of time, and the later change in management was 
not contemplated when the Corps started modifying the river to 
create the landscape that the plaintiffs were occupying and 
farming. As a result, according to the court, the relevant base-
line against which to compare the Corps’ change in manage-
ment was the system as constructed and existing before the 
management change. It was not the river wild. Thus it did not 
matter, at least to the causation analysis, that the plaintiffs may 
have experienced the same or worse flooding had the Corps 
never modified the basin. 
 As noted in the previous report, the court reserved for later 
analysis the impact of United States v. Sponenbarger, 308 U.S. 
256 (1939). And it did this even though that opinion was the 
basis for both of the decisions that the court specifically ad-
dressed in the 2019 opinion. It was unclear whether the gov-
ernment would get another shot at making its net-benefit 
argument in the next phase of the litigation. The most recent 
opinion, Ideker Farms, Inc. v. United States, 146 Fed. Cl. 413 
(2020), disposes of that possibility. 

continued on page 3 
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“FUNCTIONAL EQUIVALENCE” TEST 
(continued from page 1) 

tion on regulation of groundwater). After requesting comments 
on this position in 2018, EPA issued an interpretative statement 
dramatically changing course and stating that 

based on a holistic analysis of the statute, its text, 
structure, and legislative history, [EPA] concludes that 
the best, if not the only, reading of the CWA is that 
Congress intentionally chose to exclude all releases of 
pollutants [from a point source] to groundwater from 
the NPDES program, even where pollutants are con-
veyed to jurisdictional surface waters via groundwa-
ter. 

84 Fed. Reg. 16,810, 16,811 (Apr. 23, 2019).  
 The Solicitor General argued in favor of the recent EPA 
stance in an amicus brief filed in County of Maui, but the Court 
directly rejected EPA’s interpretive statement. It found that 
EPA’s interpretive statement advanced a reading of the CWA 
that “is neither persuasive nor reasonable,” and that “to follow 
EPA’s reading would open a loophole allowing easy evasion of 
the statutory provision’s basic purposes.” Cty. of Maui, 140 S. 
Ct. at 1474. The Court also declined to adopt the previous EPA 
position that discharges to groundwater should be subject to 
regulation only where there is a direct hydrological connection 
to a navigable water. 
Court Rejects Lower Court Tests  

 Beyond rejecting EPA’s current and prior positions regard-
ing discharges to groundwater, the Court also declined to adopt 
the competing views of the federal courts of appeals that have 
addressed this issue. In the case below, the U.S. Court of Ap-
peals for the Ninth Circuit had determined that discharges to 
groundwater can be regulated when “the pollutants are fairly 
traceable from the point source to a navigable water such that 
the discharge is the functional equivalent of a discharge into the 
navigable water.” Id. at 1469 (quoting Haw. Wildlife Fund v. 
Cty. of Maui, 886 F.3d 737, 749 (9th Cir. 2018)). The Supreme 
Court’s articulation of a multifactor functional equivalence test 
is not precisely the same. 
 Similarly, the Court declined to adopt the “direct hydrolog-
ical connection” test used by the U.S. Court of Appeals for the 
Fourth Circuit. Id. (quoting Upstate Forever v. Kinder Morgan 
Energy Partners, L.P., 887 F.3d 637, 651 (4th Cir. 2018)). And 
it rejected the U.S. Court of Appeals for the Sixth Circuit’s 
determination, similar to the recent position of EPA, that dis-
charges to groundwater are always exempt from regulation 
under the CWA. Id. at 1470 (citing Ky. Waterways All. v. Ky. 
Utils. Co., 905 F.3d 925, 932–38 (6th Cir. 2018)). 
The Functional Equivalence Test 

 Rejecting the other competing approaches, the Court ulti-
mately adopted a test that asks whether a discharge to ground-
water is the functional equivalent of a discharge to a navigable 
water. The Court explained: 

We hold that the statute requires a permit when there 
is a direct discharge from a point source into naviga-
ble waters or when there is the functional equivalent 
of a direct discharge. We think this phrase best cap-

tures, in broad terms, those circumstances in which 
Congress intended to require a federal permit. That is, 
an addition falls within the statutory requirement that 
it be “from any point source” when a point source di-
rectly deposits pollutants into navigable waters, or 
when the discharge reaches the same result through 
roughly similar means. 

Id. at 1476. 
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 A number of factors should be used to determine whether a 
discharge to groundwater is regulated under this test. Most im-
portantly, time and distance will indicate whether a discharge is 
regulated: 

 Time and distance are obviously important. 
Where a pipe ends a few feet from navigable waters 
and the pipe emits pollutants that travel those few feet 
through groundwater (or over the beach), the permit-
ting requirement clearly applies. If the pipe ends 50 
miles from navigable waters and the pipe emits pollu-
tants that travel with groundwater, mix with much 
other material, and end up in navigable waters only 
many years later, the permitting requirements likely 
do not apply. 

Id. Beyond time and distance, the Court listed other factors that 
may be relevant in particular cases: 

the nature of the material through which the pollutant 
travels, . . . the extent to which the pollutant is diluted 
or chemically changed as it travels, . . . the amount of 
pollutant entering the navigable waters relative to the 
amount of the pollutant that leaves the point source, 
. . . the manner by or area in which the pollutant enters 
the navigable waters, [and] the degree to which the 
pollution (at that point) has maintained its specific 
identity. 

Id. at 1476–77. 
 Recognizing that this test and the accompanying factors 
will be difficult for the lower courts to apply, the Court sug-
gested that its broad principles will be refined further in indi-
vidual cases and that it will be useful for the lower courts to 
employ “the traditional common-law method, making decisions 
that provide examples that in turn lead to even more refined 
principles . . . .” Id. at 1477. 
CWA Citizen Suit Provisions Remain Relevant 

 Finally, County of Maui illustrates the continued relevance 
of citizen suit enforcement actions. Despite EPA’s efforts to 
protect its own position with respect to regulation of discharges 
to groundwater, it was unable to do so in a case initiated by 
private litigants under the CWA’s citizen suit provision. See 33 
U.S.C. § 1365. Instead, the County of Maui plaintiffs were able 
to sidestep EPA’s administrative process and seek judicial reso-
lution of the legal issues without the deferential standard of 
review that would apply to review of a federal agency action 
under the Administrative Procedure Act. 
 
 
TAKINGS CASE 
(continued from page 1) 

 The subject came to the court on the government’s motion 
to amend its answer to include what the court referred to as a 
“relative benefits analysis” of Sponenbarger. Id. at 419. Spo-
nenbarger essentially stands for the proposition that if a flood 
control project confers great benefits to a plaintiff, then a rela-
tively insignificant injury will not give rise to takings liability. 

It appears to operate not on a true net-benefit basis, but rather 
on the basis that the plaintiff is complaining about harms that 
are simply dwarfed by the overall benefits the government has 
conferred. 
 The court denied the government’s motion on two bases. 
The first was under the law of the case doctrine. Oddly, it did 
this even though it specifically reserved the question of Spo-
nenbarger’s impact in its prior opinions, and despite pleas that 
the relative-benefits argument was not a causation (the issue 
addressed in the earlier decisions) argument, but rather an ar-
gument otherwise related to liability or concerning damages. 
The court rejected those pleas because allowing the govern-
ment to argue relative benefits would run contrary to the 
court’s decision on causation and the relevant “but for” world it 
had constructed in the earlier opinions. There, again, the court 
rejected any consideration of the benefits of the flood control 
projects in the Missouri River Basin because the 2004 changes 
in management were not contemplated at the time of the Mis-
souri projects. Id. at 419–20. (The court has not been clear on 
who must contemplate these later actions in order for them to 
be combined with earlier actions. And the doctrinal relevance 
of such contemplation is less clear. Perhaps it is relevant to 
causation. Or it may be relevant to a plaintiff’s reasonable in-
vestment-backed expectations. Or perhaps both.) 
 The court’s rejection of any further nuance to the causation 
inquiry is somewhat troublesome. A causation purist might 
argue that causation is often not limited to a “but for” inquiry 
because very few causal links are sufficient in themselves to 
establish liability. The proximate cause doctrine has been a 
fixture in causation analysis for a long time. Such reasoning 
could apply in cases like Ideker Farms. Is a change in man-
agement a proximate cause of flood damage where the river 
wild would have caused much more destruction over the years, 
making the land uninhabitable and unfarmable? Perhaps, but 
perhaps not. 
 The takings aficionado may respond with an observation 
that this is not tort law. The doctrine geared at cabining liability 
through a nuanced look at causation in tort just does not apply 
here. To that, one response is that it should. Another response, 
somewhat related, is that the same doctrinal goals are carried 
out through the Penn Central analysis and phrases like the 
“character of the governmental action,” Penn Cent. Transp. Co. 
v. City of N.Y., 438 U.S. 104, 124 (1978), and “reasonable in-
vestment-backed expectations,” Ruckelshaus v. Monsanto Co., 
467 U.S. 986 (1984), and the general principle that takings ju-
risprudence seeks to “bar Government from forcing some peo-
ple alone to bear public burdens which, in all fairness and 
justice, should be borne by the public as a whole,” Penn Cent., 
438 U.S. at 123 (quoting Armstrong v. United States, 364 U.S. 
40, 49 (1960)). 
 The second basis for denying the motion was the court’s 
conclusion that the Corps’ prior actions could not be consid-
ered because, unlike Sponenbarger, the management change 
served a different purpose (Endangered Species Act (ESA) 
compliance) from the broader project (flood control). This 
change-of-purpose rationale seems to, perhaps, be another way 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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of framing the court’s concern for what changes were contem-
plated when the Missouri projects were built. But it raises sig-
nificant issues. 
 The idea that a purposive doctrine is going to be used to 
distinguish between instances when compensation is owed and 
when it is not can become problematic. Most glaring is the idea 
there is some singular purpose attending government action. 
Nearly every policy outcome, including the construction of 
projects, involves tradeoffs between multiple ends. In this case, 
one could argue that the Missouri project and the management 
plan continue to evolve to balance flood control with the nu-
merous demands on streamflow and reservoir capacity. That 
balancing has attended the projects in the basin since the very 
beginning. Transportation and flood control stood in tension at 
the beginning of reservoir management. Then recreational uses 
emerged as important. Then cooling water for power genera-
tion became an issue. And, most recently, habitat for species 
emerged as another factor to consider. All of these place differ-
ent demands on the Corps throughout a huge basin that is sub-
ject to wide geographic and climatic variations that traverse 
multiple states, and the basin itself is part of an even larger and 
more diverse system that flows to the Gulf of Mexico. The 
changes within the basin that impact the Corps’ operations can 
be attributed to many natural events and changes in land use, 
encouraged or not by federal, state, and local policy choices 
(case in point: drainage). 
 The 2004 management plan seeks to cope with all of this 
complexity and meet all of these needs but, according to the 
court, the ESA’s impact somehow severs the 2004 management 
regime from the broader and ever-evolving management re-
gime and structures that the Corps must navigate. To put it 
mildly, the court’s reliance on a changed purpose ignores the 
complexity of the situation and adds compensation to the list of 
things facing the Corps’ management going forward. 
 Nonetheless, the government lost, and the matter will pro-
ceed to the next phase of litigation. Perhaps a final effort at 
making the principle of net benefits stick will come in the cal-
culation of damages. Here, someone donning a green eyeshade 
might argue that damages ought to be offset by the massive 
value that the land has as a direct result of the Corps’ work in 
the basin. This argument will likely be rejected there too. Per-
haps the lesson is that no good deed goes unpunished. Or may-
be the lesson is that people have a right to rely upon the 
benefits the government bestows and can hold the government 
to a continued supply (or be compensated for the termination of 
such benefits). In any event, this litigation is fascinating. 
 
 

FEDERAL 
(Amy K. Kelley, Reporter) 

 
 
TWO COURTS CONFIRM “FROM TIME IMMEMORIAL” 

FEDERAL INDIAN RESERVED WATER RIGHTS 

 Both the U.S. District Court for the District of Columbia 
(in a case involving the interminable squabbles over water 
within the Klamath Basin) and the Idaho Supreme Court have 
decided cases confirming federal Indian reserved water rights 
that, at least in some part, have a priority dating from time im-
memorial. The history in the relatively brief Klamath Basin 

case is extraordinarily complex (not to speak of fraught). For-
tunately, it is unnecessary to relate the history in detail in get-
ting to the rather terse substantive water law rulings in the case. 
The Idaho case is the opposite of terse, in a very good way, in 
addressing not only history, but also numerous significant is-
sues relating to the law of reserved water rights. 
Hawkins v. Bernhardt 

 The existence of the Klamath Tribes’ reserved water rights 
necessary for their hunting and fishing rights under the 1864 
Klamath Treaty was recognized in United States v. Adair, 723 
F.2d 1394 (9th Cir. 1983). Precise amounts were not quanti-
fied. At the same time, the State of Oregon’s Klamath Basin 
Adjudication was ongoing (from 1976), and the United States 
and the Tribes entered claims for these reserved water rights in 
the very extensive administrative phase of that adjudication, 
which ended, but for appeals (including several by the United 
States and the plaintiffs in this case), in 2013. See Hawkins v. 
Bernhardt, 436 F. Supp. 3d 241, 244–45 (D.D.C. 2020), appeal 
docketed, No. 20-5074 (D.C. Cir. Mar. 30, 2020). The plaintiffs 
in Hawkins were over 30 ranchers and ranches that objected to 
enforcement of the Indian reserved water rights while these 
appeals are still pending (which they are). The plaintiffs specif-
ically objected to two protocol agreements by which the Tribes 
contact the Bureau of Indian Affairs (BIA) to make calls for 
enforcement of the rights. Id. at 246. Throughout the 2010s, the 
BIA had made such calls, and the Oregon Water Resources 
Department (OWRD) had issued orders curtailing water deliv-
eries for irrigation by the plaintiffs and others. Id. at 246–47. 
 This case was brought to invalidate and enjoin the protocol 
agreements, vacate past enforcement calls under the agree-
ments, and prohibit future calls for enforcement under the 
agreements of the Tribes’ rights. The defendants, officials in 
the BIA (not the Tribes), moved to dismiss for lack of standing 
and the motion was granted. The primary reason for this was 
the court’s finding that “due to [the] nature of the tribal water 
rights central to this case,” the plaintiffs met neither the stand-
ing requirements of caution nor redressability. Id. at 249. For-
tunately, a water law report need not take a deep dive into the 
rules of standing in federal litigation. But it should, and shall 
forthwith, relate what the court had to say about the nature of 
the tribal water rights in this case. 
 After a brief relation of the foundational Winters doctrine, 
see Winters v. United States, 207 U.S. 564 (1908), the court 
then similarly briefly recapped the holdings in the 1983 Adair 
decision. Hawkins, 436 F. Supp. 3d at 250. Most importantly, 
the court cited the rulings that the Tribes had “the right to pre-
vent other appropriators from depleting the streams below a 
protected level in any area where the non-consumptive right 
applies,” id. (quoting Adair, 723 F.2d at 1411), that the priority 
date of those non-consumptive rights was from “time immemo-
rial,” id. (quoting Adair, 723 F.2d at 1414), and that the rights 
“were not created by the 1864 Treaty, rather, the treaty con-
firmed the existence of these rights,” id. at 251 (quoting Adair, 
723 F.2d at 141). The court also cited Baley v. United States, 
942 F.3d 1312 (Fed. Cir. 2019), which was reported in Vol. 
LIII, No. 1 (2020) of this Newsletter. 
 The plaintiffs conceded the Tribes’ senior water right. 
Hawkins, 436 F. Supp. 3d at 251. Nonetheless, they persisted. 
The court found their attack on the protocol agreements to be 
misplaced since those agreements did not create any of the 
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Tribes’ rights; such rights were established by the federal law 
(of reserved water rights). Id. Nor did the agreements amplify 
or distort the underlying rights. Id. at 251–52. “Thus, the ulti-
mate cause of [the plaintiffs’] essential injuries—the waterflow 
reductions and shut-offs instituted by OWRD—is the Klamath 
Tribes’ federally protected, senior water right, not the Protocol 
Agreements.” Id. at 252 (emphasis added). For essentially the 
same reason, there would be no redressability with regard to 
the requests for invalidation of the agreements, and enforce-
ment of their call provisions therein; the plaintiffs provided “no 
reason to believe the Klamath Tribes would cease to seek en-
forcement of their water rights” (with or without the agree-
ments). Id. Remember: this case was brought against the BIA 
for complying with the agreements and making calls for en-
forcement, not against the Tribes. 
 The court still addressed the plaintiffs’ “last-gasp” (and in 
the reporter’s opinion either “creative” or “wacko,” depending 
on one’s perspective) argument that the McCarran Amendment, 
43 U.S.C. § 666, which gives consent (i.e., waives sovereign 
immunity) for the United States to be joined in general stream 
adjudications (here, Oregon’s Klamath Adjudication), also 
serves to disable the Tribes from “enforcing their rights inde-
pendently.” Hawkins, 436 F. Supp. 3d at 254. (If they could not 
enforce their rights independently, presumably the above de-
scribed redressability problem would be solved.) The court 
found that the McCarran Amendment does not “compromise, 
revise, or otherwise diminish the Klamath Tribes’ water 
rights.” Id. Nor did two Oregon state cases, one of which “says 
nothing about . . . tribal water rights” and another that similarly 
“deals solely with questions of state law.” Id. at 255 (citing 
Fort Vannoy Irr. Dist. v. OWRD, 188 P.3d 277 (Or. 2008); 
Klamath Irr. Dist. v. United States, 227 P.3d 1145 (Or. 2010)). 
In other words, reserved water rights are federal water rights. 
How to establish rights under state law “through appropriation 
is not relevant here, since the Klamath Tribes’ rights are estab-
lished by treaty, not by appropriation.” Id. 
In re CSRBA Case No. 49576 Subcase No. 91-7755 

 This case, involving the Coeur d’Alene-Spokane River 
Basin Adjudication (CSRBA), seems to be the kind of case that 
will be considered a landmark case. See In re CSRBA Case No. 
49576 Subcase No. 91-7755, 448 P.3d 322 (Idaho 2019). It 
addresses the existence of various federal Indian reserved water 
rights; a later proceeding in the CSRBA will determine quanti-
fication. In any event, it is a case with a lot of very in-depth 
analysis of numerous federal Indian reserved water rights is-
sues, and is especially notable for its “compare and contrast/on 
the one hand, but on the other hand” approach to explaining the 
applicability and persuasiveness of the rulings in four (among 
several dozen cases addressed overall) other important cases 
(three state and one federal) on federal Indian reserved water 
rights. See In re Gen. Adjudication of All Rights to Use Water 
in Gila River Sys. & Source (Gila V), 35 P.3d 68 (Ariz. 2001); 
State ex rel. Greely v. Confederated Salish & Kootenai Tribes 
of Flathead Reservation, 712 P.2d 754 (Mont. 1985); In re Ad-
judication of All Rights to Use Water in the Big Horn River 
Sys. (Big Horn I), 753 P.2d 76 (Wyo. 1988), aff’d by an equally 
divided court sub nom. Wyoming v. United States, 492 U.S. 406 
(1989); Agua Caliente Band of Cahuilla Indians v. Coachella 
Valley Water Dist., 849 F.3d 1262 (9th Cir. 2017). The court 
did, sometimes, and this reporter will, sometimes, refer to the 

Arizona, Montana, Wyoming, or Ninth Circuit courts or ap-
proaches in discussing those other four cases. 
 The case begins with an explanation of how the Coeur 
d’Alene Tribe’s water rights are founded on a November 8, 
1873, executive order creating the reservation, although later 
agreements in 1887 and 1889 that were approved by Congress 
in 1891 “aid in understanding the Reservation’s purposes.” In 
re CSRBA, 448 P.3d at 336. The court noted that both the U.S. 
Supreme Court and U.S. Court of Appeals for the Ninth Circuit 
have held that the reservation was established by the 1873 or-
der, rejecting the argument that the order was null and void 
because it had not been approved by Congress. Id. Clearly, the 
objectors to the Tribe’s claims, pursued in the adjudication by 
the United States as trustee, really wanted not only to diminish 
the number and kinds of water rights held by the Tribe, but also 
to obtain an 1891 (the first Act of Congress) priority date for 
any rights that were established. They failed in the latter quest. 
 Recognizing that the later agreements and 1891 Act could 
be interpretive aids in determining the purposes of the reserva-
tion in 1873, the court proceeded to address how they did not 
supersede that earlier date for identifying those purposes, or 
limit those purposes. Id. at 336–42. The court stuck firmly to 
the rule that “implied water rights and their related purposes are 
determined when the reservation was created.” Id. at 338–39. 
In finding there was no abrogation by the later agreements and 
1891 Act, the court noted that agreements with tribes that are 
ratified by Congress are covered by the laws that relate to trea-
ties, and that a treaty with a tribe constitutes “a grant of rights 
from them, not a grant of rights from the United States to the 
Indians.” Id. at 340 (quoting City of Pocatello v. State, 180 
P.3d 1048, 1057 (Idaho 2008)). This, when coupled with the 
rule that Congress must clearly and plainly express an intent to 
abrogate tribal rights, which it did not do in 1891, led the court 
to reject the State’s argument that the later agreements and 
1891 Act were a “comprehensive replacement” of the rights 
and purposes established in 1873. Id. at 341. In any event, “any 
hunting and fishing purposes” were “reaffirmed in the later 
agreements,” not limited. Id. at 341–42. 
 The court then turned to addressing not the time frame for 
establishing a reservation’s purposes, but whether the prima-
ry/secondary purposes distinction from United States v. New 
Mexico, 438 U.S. 696 (1978) (a non-Indian reserved water 
rights case that held that water would only be deemed reserved 
for a reservation’s primary, but not secondary, purposes), 
should be used in Indian reserved water rights cases. It, along 
with the Arizona and Montana cases identified earlier, found 
that the distinction should not be applied to such Indian water 
rights, disagreeing with the opposite conclusion of the Ninth 
Circuit in its case. In re CSRBA, 448 P.3d at 342–44. 
 The reasons for the differing treatments were numerous. 
First, Indian reservations result from a bargained-for exchange 
between sovereigns, whereas non-Indian reservations do not. 
Id. at 343. Second, as articulated by the earlier Montana case, 
non-Indian reserved water rights are created by the document 
that creates the relevant reservation, whereas Indian water 
rights already existed and are retained at the time of the crea-
tion of the reservation. The document recognizes the rights. Id. 
Second, as also articulated in the Montana case (as well as the 
Arizona case), the United States is the trustee for the benefit of 
the tribes in Indian reserved rights scenarios, whereas it is the 
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actual owner in non-Indian water rights scenarios and is entire-
ly free to “lease, sell, quitclaim, release, encumber or convey” 
its own rights (as it deemed fit, the court should have added). 
Id. (quoting Greely, 712 P.2d at 767). Further, as articulated in 
the earlier Arizona case, it is important to realize that in Indian 
reserved water rights cases, a broader interpretation of the pur-
poses for the water right is appropriate “if the goal of Indian 
self-sufficiency is to be attained.” Id. at 343–44 (quoting Gila 
V, 35 P.3d at 77). The court in In re CSRBA found itself “un-
persuaded” that the New Mexico primary-secondary purpose 
should be applied. Id. at 344. 
 Although the discussion follows the conclusion, the court 
addressed how consideration of a “homeland purpose” theory 
in suitable Indian reserved water rights cases would support 
nonuse of the primary-secondary purpose distinction. Id. at 
344–46. It recognized that “in certain instances, Indian reserva-
tions were created to be a homeland for the tribe and such a 
homeland would necessarily encompass uses for water related 
to the tribe’s ability to inhabit and live on the land.” Id. at 344. 
The court identified Arizona, Montana, and the Ninth Circuit as 
courts that (to some extent) confirmed the appropriateness of 
considering the homeland purpose, while noting that Wyoming 
rejected that approach, finding agriculture to be the sole pur-
pose of the reservation in that case. Id. at 344–46. The court in 
In re CSRBA held that a homeland purpose would be recog-
nized when supported by the “formative documents.” Id. at 
347. But it rejected the Arizona approach that looked beyond 
formative documents, finding that “[t]reaties [(or here an exec-
utive order and agreements)] are not ‘living, breathing docu-
ments.’ They are not dynamic and should be viewed in a light 
consistent with that in which they were created.” Id. at 348. 
Because a homeland purpose in some cases would be proper, 
the court again concluded (the first time is addressed above) 
that the trial court erred in applying the primary-secondary 
purpose distinction. Id. at 346. 
 So, after nearly 15 pages (335–48), what were the purposes 
of the Coeur d’Alene Reservation, and what water rights were 
reserved to serve those purposes? The court had previously 
concluded that, while an earlier U.S. Supreme Court case aris-
ing out of Idaho, Idaho v. United States, 533 U.S. 262 (2001), 
had addressed the reservation and its relation to Lake Coeur 
d’Alene, it “did not explicitly analyze the purposes of the Res-
ervation.” In re CSRBA, 448 P.3d at 337. The time to do so had 
arrived. Not surprisingly, the court analyzed the formative doc-
uments, including the “interpretive” (of original purpose) light 
shed by the 1887 and 1889 agreements. The reader is referred 
to pages of 349–50 of the opinion for details, but much of the 
court’s analysis revolved around the reasons why a homeland 
purpose was appropriate for the reservation, in contradistinc-
tion to the opposite conclusion made by the court in the earlier 
Wyoming case, which the court found to be “distinguishable.” 
Not only was a homeland purpose present, “that purpose ‘is a 
broad one and must be liberally construed.’” Id. at 349 (quoting 
Agua Caliente, 849 F.3d at 1270) (the Ninth Circuit case)). 
Agriculture was important, as in the Wyoming case, but it was 
not the sole purpose of the reservation. Id. The court, for in-
stance, also ultimately recognized aboriginal purposes such as 
plant gathering and cultural uses. Id. at 350, 362. 
 As to particulars, the court first upheld the trial court’s 
determination that the Tribe’s rights did not include an overall 

right to control the water level of Lake Coeur d’Alene. The 
court found it difficult to conclude that, with only a fraction of 
the entire lake included within the reservation, the intent had 
been that the Tribe would be “the entity empowered to control 
the overall level of the Lake.” Id. at 350. In any event, prior to 
the establishment of the reservation, the Tribe had conveyed 
away the mouth of lake for the purpose of harnessing water 
power. That was inconsistent with it having retained a right to 
maintain the lake level. Id. The court also limited the homeland 
purpose as excluding generic industrial and commercial uses 
versus agriculturally related commercial uses (such as water for 
mills, as recognized by the formative documents). Id. at 351. 
 Very importantly, the court disallowed instream flow 
rights off of the reservation, finding, by interpreting language in 
the 1889 agreement regarding ceding all of certain claims, that 
the Tribe’s rights had been abrogated “even if the current sci-
ence suggests the water eventually fulfills a purpose on [the 
reservation].” Id. at 356. There is a dissent on this specific 
holding only. It has to do with an argument, the opposite of that 
familiar to anyone who follows wetlands cases (when does 
“waters” include “land”?), about when “lands” can be under-
stood to include “water.” The majority emphasized that the 
treaty negotiations “clearly and repetitively” indicated that here 
what the United States desired from the Tribe included water. 
Id. at 358. The dissent was unimpressed, claiming the majority 
was ignoring the canons of construction appropriate to interpre-
tation of Indian treaties (or here, an agreement). Id. at 365 
(Burdick, J., concurring in part and dissenting in part). 
 Things went mostly downhill for the Tribe’s opposition 
otherwise. The Idaho Supreme Court, rejecting the approach of 
the earlier Wyoming opinion, and adopting the approach of the 
Ninth Circuit, found that the trial court had not erred when it 
allowed groundwater reserved rights claims. Id. at 350–51 (ma-
jority op.). It (quite logically) held that the question of how 
much water was necessary for the Tribe to fulfill the reserva-
tion’s purposes was an issue that would be resolved in the 
quantification stage of the adjudication. Id. at 352. It found that 
the Tribe had instream flow rights on the reservation, on both 
tribal and non-tribal lands, to maintain its fishery, once again 
emphasizing that the Tribe was not granted rights it did not 
already have (hence the term reserved rights!). Id. at 353–55. It 
found that as to the Tribe’s non-consumptive water rights to 
support its hunting and fishing rights (which it had never ced-
ed), the priority date would run from time immemorial, even 
for waters on lands that were ceded and later reacquired; the 
court explicitly explained why the prior appropriation concept 
of “use it or lose it” did not apply to federal reserved non-
consumptive water rights. Id. at 362. (Or, but not germane to 
this case, to federal reserved rights at all.) 
 The court, however, did rule for the State on one related 
issue. It did not extinguish consumptive reserved water rights 
(which would have to, of course, serve a purpose of the reser-
vation) on reservation lands that had been ceded and reac-
quired, but it did not grant those rights the from “time 
immemorial” priority date. Comparing the approaches of the 
earlier decisions in the Ninth Circuit in United States v. Ander-
son, 736 F.2d 1358 (9th Cir. 1984), and in Wyoming in the Big 
Horn I case, the court determined that the Ninth Circuit’s ap-
proach was more persuasive and adopted it. In re CSRBA, 448 
P.3d at 362. Thus, for consumptive water rights on reacquired 
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lands, the priority date would be either (1) for water rights that 
had been perfected under state law (for ceded lands would not 
retain the Indian reserved rights) and not lost by the seller (of 
the lands back to the Tribe), the priority date of that seller (or 
predecessor); or (2) if the seller (of the lands back to the Tribe) 
had never perfected a state water right, or lost it through non-
use, the date of reacquisition of the lands by the Tribe. Id. 
 No summary can do justice to the intricacies of this case, 
but the fact that it was a unanimous ruling on all but one issue 
is striking at the very least. 
 
 

ARIZONA 
(Rhett A. Billingsley, Reporter) 

 
 
DRAFT WATER QUALITY GUIDANCE FOR INTRODUCTION OF 

NON-PROJECT WATER INTO THE CENTRAL ARIZONA 

PROJECT 

Introduction 

 In April 2020, the Central Arizona Water Conservation 
District (CAWCD) and the U.S. Bureau of Reclamation, Phoe-
nix Area Office (Reclamation) released draft guidance that 
includes numeric water quality standards and procedural and 
technical guidance for entities proposing to transport non-
Colorado River water supplies in the Central Arizona Project 
(CAP). See CAWCD & Reclamation, “Draft Water Quality 
Guidance for the Introduction of Non-Project Water into the 
Central Arizona Project” (Apr. 9, 2020) (public comment peri-
od ended June 25, 2020). The draft guidance is the culmination 
of several years of study and stakeholder consultation regarding 
the potential water quality impacts of using the CAP to 
transport non-Colorado River supplies. 
 The CAP is a large federal reclamation project consisting 
of a 336-mile canal system, numerous pumping plants, and the 
New Waddell Dam/Lake Pleasant storage reservoir. The CAP 
diverts and transports Colorado River water from the Mark 
Wilmer Pumping Plant near Parker, Arizona, to central and 
southern Arizona. The CAP delivers the state’s single largest 
renewable water supply to numerous contractors and subcon-
tractors, and serves approximately 80% of the Arizona’s popu-
lation. On average, the CAP delivers approximately 1.5 million 
acre-feet per year of water to its contractors and subcontractors. 
 CAWCD is the authorized operating agency for the CAP. 
CAWCD holds the contract with the United States for delivery 
of Arizona’s share of the CAP water supply, and for repayment 
of Arizona’s share of CAP construction costs. See Contract 
Between the United States and CAWCD for Delivery of Water 
and Repayment of Costs of the CAP, Contract No. 14-06-W-
245, Amendment No. 1, dated December 1, 1988, as amended 
and supplemented (Master Repayment Contract). 
 Use of the CAP system to transport “Non-Project Water” 
supplies has been contemplated for many years. Non-Project 
Water is all water other than “Project Water.” In very simpli-
fied terms, Project Water is Colorado River water diverted pur-
suant to CAP water delivery contracts, including CAWCD’s 
Master Repayment Contract, and water from CAP dams and 
reservoirs. Non-Project Water would include groundwater sup-
plies from outside the CAP service area, water recovered from 

underground storage, and non-CAP Colorado River water sup-
plies acquired by entities desiring to transport those water sup-
plies to central or southern Arizona. Use of the CAP system to 
transport such sources of Non-Project Water is essential to Ari-
zona’s future augmentation of central and southern Arizona 
water supplies, both for new supplies and to provide replace-
ment water to existing CAP water users in times of shortage 
(referred to as “firming” existing supplies). 
 In early 2017, CAWCD and Reclamation reached a signif-
icant milestone in facilitating the wheeling of Non-Project Wa-
ter in the CAP system with their approval of the CAP System 
Use Agreement. See CAP System Use Agreement Between the 
United States and CAWCD, Agreement No. 17-XX-30-W0622 
(Feb. 1, 2017). The agreement resolved numerous legal, finan-
cial, and operational issues relating to wheeling Non-Project 
Water in the CAP system and, as required under CAWCD’s 
Master Repayment Contract, approved a standard form of 
wheeling contract.  
 While providing a path forward to wheel Non-Project Wa-
ter in the CAP system, the CAP System Use Agreement impos-
es numerous prerequisites and conditions to wheeling Non-
Project Water designed to protect federal interests and existing 
CAP water users. One of those requirements is that any entity 
introducing Non-Project Water into the CAP system must 
comply with “uniform water quality standards” established by 
CAWCD and Reclamation. Id. §§ 12.1, 12.2.  
 The purpose of the draft guidance is to fulfill this require-
ment by adopting uniform water quality standards for non-
Colorado River, Non-Project Water supplies and providing 
procedural and technical guidance to wheeling entities regard-
ing how they can comply with those standards. Non-Project 
Water from the Colorado River is not subject to the water qual-
ity standards. Draft Water Quality Guidance at 5. 
Summary of Draft Guidance 

 The core of the draft guidance is the establishment of nu-
meric water quality standards for a broad suite of constituents 
that may be present in non-Colorado River, Non-Project Water. 
CAP water is very high quality and meets most established 
primary drinking water standards. Id. CAP water is suitable for 
use by a variety of end uses by tribes, cities, private water 
companies, and other users, and requires only minimal treat-
ment prior to delivery for potable uses. Id. Recognizing the 
importance of protecting and maintaining CAP water quality 
for existing users, CAWCD and Reclamation worked with 
technical experts and CAP water contractors and subcontrac-
tors to obtain the data and information used in developing the 
water quality standards. Id. 
 The draft guidance includes two sets of numeric water 
quality standards applicable to non-Colorado River, Non-
Project Water introduced to the CAP system (e.g., groundwa-
ter). The guidance includes “Introduction Standards,” which 
are fully enforceable at the point Non-Project Water is dis-
charged into the CAP system, and “Delivery Standards,” which 
serve as reference levels to model the collective impacts of 
introducing Non-Project Water after blending with CAP water 
supplies. Id. By using both Introduction and Delivery Stand-
ards, the guidance allows for the effects of blending to be taken 
into account when considering the impact of a Non-Project 
Water source on the CAP water supply as a whole. 
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 In addition to the numeric standards, the draft guidance 
includes procedural and substantive requirements that Wheel-
ing Entities (defined below) must satisfy to comply with water 
quality standards and receive approval to wheel water in the 
CAP system. These requirements are briefly outlined below. 
 Initial Analysis. Prior to receiving approval to transport 
Non-Project Water in the CAP system, a wheeling “Applicant” 
must go through an initial analysis period to evaluate the quali-
ty of the proposed source of Non-Project Water. An “Appli-
cant” is defined in the guidance as the person or entity that 
wishes to enter into an agreement with CAWCD and/or the 
United States to introduce Non-Project Water into the CAP 
system. See id. at 3. A person or organization that has passed 
the initial analysis period and entered into one of the required 
contracts or arrangements with CAWCD and/or Reclamation to 
wheel Non-Project Water is referred to in the guidance as a 
“Wheeling Entity.” Id. at 4. 

(1) Permitting Requirements. The guidance explains that 
compliance with water quality standards does not al-
leviate the need to comply with applicable environ-
mental regulations, including the National Environ-
mental Policy Act. Id. at 6. Applicants seeking to 
wheel Non-Project Water must secure all other appli-
cable federal, state, and local permits, approvals, and 
environmental clearances. Id. at 7. 

(2) Financial Requirements. Applicants are responsible 
for all permitting costs, as well as the cost of any wa-
ter quality testing and monitoring required under the 
guidance. Id. 

(3) Water Quality Analysis. CAWCD will evaluate pro-
posed Non-Project Water supplies for compliance 
with the Introduction Standards and for the potential 
to cause exceedances of the Delivery Standards as cal-
culated in a water quality model for the CAP system. 
Id. at 7–10. The guidance includes detailed require-
ments for sampling, testing, and modeling proposed 
Non-Project Water supplies against water quality 
standards. Id. 

(4) Variances and Water Treatment. In limited circum-
stances, a short-term variance may be issued if a pro-
posed Non-Project Water supply does not initially 
meet the Introduction Standards. Id. at 9. If a variance 
is not provided, then treatment may be required prior 
to introducing water into the CAP system. Id. 

 Operational Monitoring. If an Applicant is approved to 
wheel water in the CAP system, the draft guidance includes 
requirements for operational water quality monitoring to collect 
data to establish and affirm baseline conditions for introduced 
Non-Project Water. The draft guidance tiers these monitoring 
requirements into an initial “Proving Period” and a subsequent 
“Compliance Monitoring Period.” The guidance requires quar-
terly and semi-annual water quality monitoring (depending on 
the constituent being tested) for a minimum Proving Period of 
two years following the initial introduction of Non-Project Wa-
ter. Based on the water quality tests during the Proving Period, 
Non-Project Water will be placed into one of three classifica-
tions. The frequency of monitoring during the Compliance 
Monitoring Period will depend on the water classification. Id. 
at 10–11. 

 Reporting/Communication. The guidance specifies re-
quirements for reporting water quality test results and changes 
to a Wheeling Entity’s operations. Wheeling Entities are re-
quired to transmit water quality tests to CAWCD within 48 
hours of receiving test results and to submit an annual water 
quality report by March 31 each year. Wheeling Entities must 
also report proposed changes to their operations (e.g., changes 
to wells or other equipment) at least 14 days prior to the occur-
rence of the change. The guidance requires all field notes, chain 
of custody paperwork, and water quality reports to be kept by 
the Wheeling Entity for a period of five years. Id. at 13. 
 Enforcement. The guidance includes an explanation of 
enforcement standards and requirements applicable during the 
Proving Period and Compliance Monitoring Period. Those re-
quirements include increased monitoring to verify exceedances 
of water quality standards and, in certain cases, a requirement 
that Wheeling Entities cease introducing water to the CAP sys-
tem until water quality issues are resolved. The enforcement 
provisions of the guidance also explain the conditions under 
which a variance from water quality standards may be granted. 
Id. at 15–17. 
 Indemnification. Consistent with the requirements of the 
CAP System Use Agreement, the draft guidance explains that 
Wheeling Entities must indemnify and hold the United States 
and CAWCD harmless from and against all claims, damages, 
costs, and other liabilities resulting from that party’s introduc-
tion of Non-Project Water into the CAP system. Id. at 18. 
Conclusion 

 The draft water quality guidance strikes an important bal-
ance between protecting existing CAP water users and provid-
ing a flexible framework for CAWCD to manage introduction 
of new water supplies within the CAP system. While additional 
work needs to be done to finalize the water quality standards, 
the guidance is a significant step towards the eventual wheeling 
of Non-Project Water in the CAP system and augmenting cen-
tral and southern Arizona’s water supplies. 
 
 

CALIFORNIA 
(Alf W. Brandt, Reporter) 

 
 
TWO CALIFORNIA COURT OF APPEAL DELTA DECISIONS 

 Two recent decisions arose out of the Sacramento-San 
Joaquin Delta, commonly called the California Delta, or in Cal-
ifornia simply “the Delta.” The Delta is unique, and well-
known for its water conflicts. It forms both the heart of the Cal-
ifornia water system and the most valuable estuary ecosystem 
on the west coast of North or South America. Freshwater 
moves south across the Delta to water project pumps that take 
water all the way to the Mexico-California border. Its narrow 
outlet to San Francisco Bay allows constant mixing of freshwa-
ter and salt water, creating a vibrant ecosystem. Delta farming 
has a 150+ year history, benefiting from the rich peat devel-
oped over the last 10,000 years. Water agencies, environmen-
talists, and farmers all dispute water in the Delta. 
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Riparian Rights Principle Reaffirmed: Retaining Rights on 
Severed Parcel Requires Intent at Time of Sale 

 In a decision reviewing California water history, the Third 
District Court of Appeal reaffirmed the principle that determin-
ing intent to retain riparian rights for land severed from the 
stream depends on the intent at the time of the sale. See Modes-
to Irr. Dist. v. Tanaka, 262 Cal. Rptr. 3d 408 (Ct. App. 2020), 
reh’g denied (June 3, 2020). In this case the court returned to 
1890 to review conditions in the California Delta and affirm 
that the buyer had received riparian rights with his land. 
 The opinion takes the reader through the first 40 years of 
Delta farming and California water law to reach its conclusion 
as to the buyer’s and seller’s intent to retain riparian rights for 
the parcel severed from the stream. Isaac Robinson purchased 
land “[t]ogether with all and singular the tenements, heredita-
ments and appurtenances . . . .” Id. at 414. His great-
granddaughter, Heather Robinson Tanaka, purchased the land 
after Isaac’s son (her grandfather) died in 2002. Modesto Irri-
gation District sued Tanaka in 2011 to stop diversions from 
Middle River downstream in the Delta.  
 The court focused on the parties’ intent in 1890, construing 
the instrument’s language in light of surrounding circumstances 
and history. It reviewed California water law history leading up 
to the sale to broadly interpret “tenements, hereditaments, and 
appurtenances” to include riparian rights. Id. at 414–16. It re-
jected extrinsic, post-1890 evidence. Id. at 416–18. 
Legislature Granted Delta Stewardship Council Broad 
Authority over the Delta 

 In a decision broadly affirming the discretion and regulato-
ry authority of the Delta Stewardship Council (Council), the 
Third District Court of Appeal held that the Council did not 
violate the Sacramento-San Joaquin Delta Reform Act of 2009 
(Delta Reform Act), Cal. Water Code §§ 85000–85350, by 
failing to adopt legally enforceable performance measures. See 
Delta Stewardship Council Cases, 262 Cal. Rptr. 3d 445 (Ct. 
App. 2020), as modified on denial of reh’g (June 8, 2020). The 
court rejected the appeals of parties seeking to invalidate the 
Council’s 2013 “Delta Plan.” 
 The California legislature created the Council in 2009 to 
address a wide array of environmental challenges in managing 
the Delta for the “coequal goals” of “providing a more reliable 
water supply for California and protecting, restoring, and en-
hancing the Delta ecosystem.” Id. at 455 (quoting Cal. Water 
Code § 85054). While other state agencies retained their au-
thority to implement projects for their narrower missions, the 
Delta Reform Act required the Council to develop a compre-
hensive Delta Plan to address challenges facing multiple agen-
cies. Id. (citing Cal. Water Code §§ 85059, 85300(a)). The Act 
requires that state and local agency actions to implement their 
projects be “consistent” with the Delta Plan. Id. at 468 (citing 
Cal. Water Code § 85225). 
 After the Council adopted the Delta Plan in 2013, farmers, 
urban water agencies, and environmentalists sued the Council. 
The lawsuits were “coordinated” into one trial court, which 
rejected the challenges, “with a few exceptions involving un-
der-regulation by the Council.” Id. at 455. After 2018 Delta 
Plan amendments mooted some claims, the central remaining 
claim related to the Council choosing not to adopt specific, 
legally enforceable performance measures. The trial court had 

invalidated the Delta Plan due to the lack of such measures. Id. 
at 456. 
 The court of appeal affirmed the trial court’s judgments 
rejecting the challenges to the Delta Plan, but reversed “to the 
extent the trial court concluded that the Council violated the 
Delta Reform Act by failing to adopt, as legally enforceable 
regulations, performance measure targets to achieve certain 
objectives of the Act.” Id. at 497. The decision reviewed Delta 
history leading up to the Delta Reform Act. It emphasized the 
breadth of the Act’s language in granting the Council broad 
discretion and authority. Id. at 481. 
 Editor’s Note: The reporter drafted much of the Delta 
Reform Act’s language that the appellate court reviewed. 
 
 

COLORADO 
(William A. Paddock, Reporter) 

 
 
“YOU DON’T KNOW WHAT YOU’VE GOT ’TIL IT’S GONE” 

 Santa Maria Reservoir Co. v. Warner, 2020 CO 27, 461 
P.3d 478, involves a change of water storage rights by the San-
ta Maria Reservoir Company (SRMC), a mutual reservoir 
company. SRMC owns the Santa Maria and Continental Reser-
voirs, which are located high in the Rio Grande Basin above 
Creede, Colorado. Both reservoirs were constructed prior to 
1929 and therefore are not subject to the limitation on allowa-
ble storage contained in article VII of the Rio Grande Compact. 
As such, they are uniquely valuable water storage rights be-
cause they are not subject to the article VIII “lien” of the Com-
pact applicable to water stored in reservoirs constructed after 
1929. This means the reservoirs are able to store and retain 
water in storage on a more predictable and reliable basis. See 
id. ¶ 25. 
 The case has its origins in the ongoing effort to sustainably 
manage groundwater use in the San Luis Valley. In 2010 the 
water court in Water Division No. 3 approved an amended plan 
for water management (Amended Plan) adopted by Special 
Improvement District No. 1 (Subdistrict No. 1) of the Rio 
Grande Water Conservation District. The Amended Plan re-
quired, among other things, that Subdistrict No. 1 restore 
groundwater levels and replace depletions to stream flow 
caused by groundwater consumption by subdistrict wells in-
cluded in the Amended Plan. See id. ¶¶ 21–22. The water 
court’s approval of the Amended Plan was appealed to the Col-
orado Supreme Court, which affirmed the approval. See San 
Antonio, Los Pinos & Conejos River Acequia Pres. Ass’n v. 
Special Improvement Dist. No. 1 of the Rio Grande Water Con-
servation Dist., 270 P.3d 927 (Colo. 2011); see also Vol. XLV, 
No. 1 (2012) of this Newsletter. That affirmance, in turn, set in 
motion the implementation of the Amended Plan by Subdistrict 
No. 1. Santa Maria, 2020 CO 27, ¶ 23. 
 As part of its efforts to acquire replacement water supplies, 
Subdistrict No. 1 contacted SRMC to determine whether it 
could lease water from SRMC shareholders to be stored and 
released to replace stream depletions to assist in complying 
with the Amended Plan. Id. ¶ 26. In response, SRMC’s share-
holders, many of whom owned wells included in the Amended 
Plan, amended the company’s articles of incorporation and 
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bylaws to allow shareholders to lease the water represented by 
their shares in the company to subdistricts for the replacement 
of depletions caused by the beneficial use of groundwater in 
much of the Rio Grande Basin in Colorado. Id. ¶ 26 n.11. 
 In order to make the water stored in the reservoir lawfully 
available for use to replace stream depletions caused by 
groundwater use, SRMC was required to obtain judicial ap-
proval of a change of water right. Thus, in 2013 SRMC filed an 
application for change of water right, seeking judicial recogni-
tion of (1) the historical use of the water storage rights (SMRC 
Water Rights) to irrigate crops on lands served by the Monte 
Vista Canal and Rio Grande Canal; (2) the historical irrigation 
practice of using the SMRC Water Rights by means of aquifer 
recharge and withdrawal of a corresponding volume of water 
by means of wells, all for the ultimate purpose of irrigation of 
crops; and (3) the right to fully consume, by first use, reuse, 
and successive use, all net depletions to the Rio Grande from 
the historical delivery into the “Closed Basin” of water derived 
from the SMRC Water Rights. Id. ¶ 27. The dispute in this case 
involves the latter two claims for SMRC Water Rights deliv-
ered into the Closed Basin through the Rio Grande Canal. 
 The Closed Basin is the area lying generally north of the 
Rio Grande in the San Luis Valley. It is defined by the Com-
pact as “that part of the Rio Grande Basin in Colorado where 
the streams drain into the San Luis Lakes and adjacent territo-
ry, and do not normally contribute to the flow of the Rio 
Grande.” Compact art. I(d). It is separated from the Rio Grande 
by both a topographic and hydraulic divide. See Santa Maria, 
2020 CO 27, ¶ 46. The Rio Grande Canal diverts water from 
the Rio Grande into the Closed Basin, and provides water to 
some 110,000 irrigated acres. Ninety percent of the shares of 
SRMC are owned by shareholders in the Rio Grande Canal 
Water Users Association, the owner of the Rio Grande Canal. 
Id. ¶ 24. The water diverted into the Closed Basin from the Rio 
Grande does not naturally return to the Rio Grande. See id. 
¶ 37. 
 SRMC was able to settle with all of the opposers except 
Jim Warner. Id. ¶ 29. Warner is a rancher who owns two sepa-
rate parcels of land on the northwest side of the San Luis Val-
ley along the “Gunbarrel Highway” (U.S. Highway 285) some 
10 miles south of Saguache. Warner’s interest in this applica-
tion arose out of his desire to see groundwater levels main-
tained high so that his surface irrigation supplies would suffer 
less carriage loss and could be carried farther across his land. 
Id. ¶ 30. To this end, Warner contested SRMC’s claim that it 
historically used the SMRC Water Rights by means of aquifer 
recharge and withdrew a corresponding volume of water by 
means of wells for the irrigation of crops, and the company’s 
claimed right to fully consume, by first use, reuse, and succes-
sive use, all net depletions to the Rio Grande from the historical 
delivery of SMRC Water Rights into the Closed Basin. Id. 
 The water court held a three-day trial, subsequently grant-
ed the application, and entered a comprehensive ruling that 
included the protective terms and conditions stipulated to be-
tween SRMC and the opposers other than Warner. Id. ¶¶ 36–
37. Thereafter, Warner appealed and the Colorado Supreme 
Court affirmed the decision of the water court.  

 The supreme court began its opinion by stating: 
Singer-songwriter Joni Mitchell wrote in one of her hit 
songs that “you don’t know what you’ve got ’til it’s 
gone.” Joni Mitchell, Big Yellow Taxi (Siquomb 
Publ’g Corp. 1970). The sentiment is helpful in articu-
lating our resolution of this appeal from the District 
Court of Water Division No. 3 (the “water court”). 

Id. ¶ 1. Things did not improve for Warner as the opinion pro-
gressed. 
 Warner’s principal argument on appeal was that the water 
court applied an incorrect legal standard in determining that the 
SMRC Water Rights delivered into the Closed Basin constitute 
imported water, id. ¶ 42, and therefore SRMC was not entitled 
to fully consume the water imported into the Closed Basin, id. 
¶ 30. Specifically, Warner claimed the water court erred when 
it ruled that the SMRC Water Rights were imported water in 
the Closed Basin because they would not have naturally flowed 
into the Closed Basin and once in the Closed Basin did not 
naturally return to the Rio Grande. Id. ¶ 42. The court stated 
that this was a mixed question of law and fact that it reviewed 
de novo, but with deference to the water court’s findings of fact 
as long as they were supported by the evidence. Id. ¶ 39. 
 Turning to the legal question, the supreme court reiterated 
the established Colorado law that water is considered to be 
imported when it is introduced into a stream system from an 
unconnected stream system. Id. ¶ 43. It went on to explain that 
“unconnected stream system” means that ‘[i]f the water would 
not have reached the receiving stream system without the ef-
forts of the water user and, once there, would not naturally 
have flowed back to its original stream system, then the two 
systems are ‘unconnected’ and the water is imported.” Id. Since 
the water court had applied the correct legal standard and its 
factual findings were supported by the evidence, the court af-
firmed the water court’s decision, including its conclusion that 
Warner was not entitled to maintenance of historical return 
flows from the SMRC Water Rights imported into the Closed 
Basin. Id. ¶ 44. 
 Warner’s remaining arguments asserted that (1) the water 
court’s imported-water determination was wrong because the 
Closed Basin is hydraulically connected to the Rio Grande, a 
proposition established by its own legal precedent and Colora-
do Supreme Court case law; and (2) the decree conflicts with 
the statutory scheme to manage the surface and groundwater 
systems in the San Luis Valley. Id. ¶ 2. The court viewed these 
arguments as challenges to the water court’s factual findings, 
and declined to “second-guess” the water court because its fac-
tual findings were not clearly erroneous. Id. ¶ 45. Warner based 
his argument concerning hydraulic connection on the argument 
that the hydraulic divide no longer existed as an effective barri-
er to flow between the Rio Grande and the Closed Basin. Id. 
¶ 46. The court rejected this argument based on the fact that the 
water court had considered at length “the complex and non-
linear interactions between the unconfined and confined aquifer 
systems and the surface streams” and based on all of the evi-
dence concluded that the hydraulic divide does exist, and be-
cause of it and the topographic divide, the surface and 
groundwater in the Closed Basin do not flow into the Rio 
Grande. Id. (quoting 2018 SRMC Decree). 
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 The court rejected Warner’s claim that a separate ruling by 
the water court on an application of the City of Alamosa that 
water withdrawn from the confined aquifer and released into 
the Rio Grande does not meet the definition of imported water 
support his claim that water entering the Closed Basin returned 
to the Rio Grande. Id. ¶ 52. The court rejected this claim, point-
ing out that the City of Alamosa’s application dealt with an 
entirely different source of water from the surface water supply 
for the SMRC Water Rights. Id. 
 The court also rejected Warner’s claim that the water 
court’s order somehow undermined the statutory scheme for 
groundwater management in the San Luis Valley. Id. ¶ 53. The 
court concluded that evidence proved just the contrary, and that 
by providing a source of water to ensure implementation of the 
Amended Plan, the order furthered the groundwater manage-
ment efforts of Subdistrict No. 1. Id. ¶ 54. 
 The court concluded its opinion by stating the water 
court’s approval of SRMC’s right to fully consume water im-
ported to the Rio Grande did not cause injury to Warner’s wa-
ter rights, but instead “simply revealed to him that his past use 
of return flows from SMRC’s imported water in the Closed 
Basin was a benefit to which he had no enforceable right.” Id. 
¶ 55. Warner simply didn’t know what he had ’til it was gone. 
 Editor’s Note: The reporter represented the Santa Maria 
Reservoir Company in this case. 
 
 

MINNESOTA 
(Gregory A. Fontaine and Aleava R. Sayre, Reporters) 

 
 
MINNESOTA SUPREME COURT MAY ADDRESS ISSUE OF CWA 

COVERAGE OF DISCHARGES TO GROUNDWATER 

 The Minnesota Supreme Court in February 2020 granted 
petitions to review the Minnesota Court of Appeals’ decision in 
In re Reissuance of NPDES/SDS Permit to U.S. Steel Corp. for 
Its Minntac Facility, 937 N.W.2d 770 (Minn. Ct. App. 2019), 
cert. granted, No. A18-2094 (consolidated) (Minn. Feb. 26, 
2020). The court of appeals had reversed and remanded the 
2018 decision of the Minnesota Pollution Control Agency 
(MPCA) to renew U.S. Steel Corporation’s (U.S. Steel) water 
permit issued for the tailings basin at the company’s Minntac 
iron ore mine. MPCA had reissued a combined National Pollu-
tant Discharge Elimination System (NPDES) permit for surface 
water discharges and State Disposal System (SDS) permit for 
groundwater discharges. 
 As reported in Vol. LIII, No. 1 (2020) of this Newsletter, 
the court of appeals in its Minntac opinion found several errors 
in MPCA’s decision, but agreed with the agency’s interpreta-
tion that an NPDES permit was not required under the federal 
Clean Water Act (CWA) for discharges from the tailings basin 
to groundwater. MPCA has long characterized such discharges 
to groundwater as “deep seepage” and regulated these condi-
tions via the state’s SDS permitting program rather than 
through NPDES permits under the CWA. The court’s opinion 
in Minntac affirming this approach squarely addressed ques-
tions concerning the scope of CWA jurisdiction over ground-
water discharges that were resolved subsequently in the U.S. 
Supreme Court’s recent decision in County of Maui, Hawaii v. 

Hawaii Wildlife Fund, 140 S. Ct. 1462 (2020). See Federal 
Water Quality Report, supra. 
 Neither the court of appeals’ Minntac opinion nor MPCA’s 
traditional approach to regulating seepage from surface facili-
ties to groundwater via SDS permits under state law considered 
the “functional equivalence” test subsequently announced by 
the U.S. Supreme Court in Maui. While the Maui test regarding 
the scope of CWA permitting is broader than the one MPCA 
has traditionally applied, the “functional equivalence” standard 
still raises significant factual and legal questions with respect to 
whether an NPDES permit will be required for some or all of 
the U.S. Steel discharges at issue in the Minntac case. 
 MPCA has filed a motion with the Minnesota Supreme 
Court in Minntac for a voluntary remand of the CWA issue to 
allow the agency to apply the Maui test, and to develop the 
supporting administrative record relating to any U.S. Steel dis-
charges migrating though groundwater to navigable surface 
waters. U.S. Steel filed pleadings supporting MPCA’s motion. 
The parties that challenged the court of appeals’ decision on the 
CWA issue, however, have filed responses opposing MPCA’s 
motion, seeking to have the state supreme court take up the 
issue even in the absence of an administrative decision and full 
record addressing the newly established “functional equiva-
lence” test. These competing perspectives provide a notable 
example of the uncertainties that agencies and courts will have 
to grapple with in the aftermath of Maui. 
 

MONTANA 
(Ryan McLane, Reporter) 

 
 
IN THE EVENT OF NO NOTICE OF DEFICIENCY, 
APPLICATIONS FOR NEW WATER RIGHTS ARE DEEMED 

CORRECT AND COMPLETE BY STATUTE, EVEN WHEN THEY 

FAIL TO INCLUDE INFORMATION REQUIRED BY RULE 

 In Flathead Lakers Inc. v. Montana Department of Natural 
Resources & Conservation, 2020 MT 132, 464 P.3d 396, the 
Montana Supreme Court held that the statutory language deem-
ing an application for a new water right “correct and complete” 
overrides Montana Department of Natural Resources and Con-
servation (DNRC) regulations requiring certain information. 
This case concerns Montana Artesian Water Company’s 
(MAWC) application to the DNRC for a new permit to appro-
priate groundwater. 
 By statute, before the DNRC undertakes a substantive re-
view of an application it is required to make a determination of 
whether the application is “correct and complete” and contains 
all necessary information by which the DNRC can substantive-
ly review it. Mont. Code Ann. §§ 85-2-102(9), -302(2). If the 
DNRC determines the application is not correct and complete, 
the DNRC is required to notify the applicant of any deficien-
cies within 180 days. Id. § 85-2-302(5). The DNRC’s failure to 
identify a deficiency results in the application being deemed 
correct and complete. Once an application is correct and com-
plete, the DNRC will begin its substantive analysis of the ap-
plication, determining whether it satisfies the statutory criteria 
of Mont. Code Ann. § 85-2-311 and should be granted. 
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 Pertinent to this case, DNRC rules require a pump/aquifer 
test to be performed and the results submitted with the applica-
tion, on Form 633. MAWC submitted a Form 633 that was not 
completely filled in. However, the DNRC never issued a defi-
ciency notice concerning the form, although it did issue a defi-
ciency notice concerning other aspects of the application. In 
ensuing litigation the DNRC maintained that even though Form 
633 had not been fully completed, it had determined the form 
contained sufficient information to substantively review the 
pump/aquifer test. 
 Ultimately, the DNRC determined MAWC’s application 
satisfied all substantive permitting criteria of section 85-2-311 
and it issued a preliminary determination to grant the permit. 
At that point, the application went out to public notice, and 
Flathead Lakers Inc. and nine other persons (collectively, Ob-
jectors) objected to the application. The objections went to 
hearing, and the administrative hearing officer ruled in favor of 
MAWC, granting the permit. 
 The Objectors sought judicial review of the DNRC deter-
mination in district court. They argued, among other deficien-
cies, that the DNRC’s failure to issue a deficiency notice for 
Form 633 rendered the DNRC’s substantive analysis of the 
application deficient as a matter of law. The Objectors argued 
that the DNRC could not lawfully ignore its own reporting 
rules, and any decision made thereafter would be an erroneous 
decision based on an incomplete record. 
 The district court agreed with the Objectors concerning 
Form 633. It ruled the DNRC’s failure to require a fully com-
pleted Form 633 was contrary to its own rules, and as a matter 
of law prohibited the DNRC from substantively reviewing the 
criteria, let alone issuing a permit. Thus, the district court over-
turned the preliminary determination to grant the application, 
and remanded the application to the DNRC for further proceed-
ings. The district court declined to address the Objectors’ addi-
tional issues on judicial review. 
 On appeal, the Montana Supreme Court overturned the 
district court. It was not persuaded by the district court’s con-
clusion that the DNRC’s substantive review was suspect—as a 
matter of law—because the DNRC did not require submission 
of all information otherwise required under its own rules. 
 The supreme court instead emphasized that MAWC’s ap-
plication was statutorily deemed correct and complete 180 days 
after its submission, unless the DNRC issued a deficiency no-
tice. Since no deficiency notice was issued concerning Form 
633, the court concluded it was correct and complete as a mat-
ter of law. Flathead Lakers, 2020 MT 132, ¶ 19. 
 The court’s decision also emphasized that rules cannot 
work to overturn the statutes they are promulgated to enforce. 
The court found error with the district court’s failure to “look 
beyond strict noncompliance with the agency’s rules,” when 
section 85-2-302(5) “directs the agency to consider applica-
tions as correct and complete when the agency fails to identify 
any defects within 180 days.” Id. The court ultimately conclud-
ed: “The statute forecloses an argument regarding compliance 
with application requirements the agency imposed by rule.” Id. 
 Dictum in the last paragraph of the decision seems to indi-
cate that this decision should be interpreted narrowly. The court 
indicated that the party’s arguments of judicial deference to 
agency determinations and sufficiency of evidence were “out-

side of the scope of appeal.” Id. ¶ 20. The court concluded: 
“The issue remains whether DNRC’s consideration of the ap-
plication without the additional aquifer testing was arbitrary 
and capricious and whether its evaluation was clearly erroneous 
in light of the record.” Id. Accordingly, it appears the Montana 
Supreme Court views its order as disposing of threshold legal 
error committed by the district court. Nevertheless, this order 
may prove to be the seed of future attacks on the DNRC, par-
ticularly for applications deemed correct and complete but ul-
timately denied by the DNRC. 
 
SUBSEQUENT USE CANNOT RESURRECT A WATER RIGHT 

THAT HAS BEEN ABANDONED 

 In Twin Creeks Farm & Ranch, LLC v. Petrolia Irrigation 
District, 2020 MT 80, 461 P.3d 91, the Montana Supreme 
Court determined that subsequent use of water cannot revive a 
water right that had been previously abandoned. 
 Twin Creeks Farm & Ranch, LLC (Twin Creeks) holds 
irrigation water rights from Flatwillow Creek. Petrolia Irriga-
tion District (PID) also holds water rights on Flatwillow Creek, 
and serves irrigation water to its members within its service 
area. PID objected to five Twin Creeks water rights as part of 
Montana’s statewide adjudication of existing water rights. PID 
alleged abandonment. The matter went to trial in Montana Wa-
ter Court. 
 Twin Creeks only appealed the water court’s order con-
cerning two rights: 40B 109102-00 (the “102 claim”) and 40B 
109104-00 (the “104 claim”). The Montana Supreme Court 
decided the appeal regarding the 104 claim on evidentiary is-
sues not pertinent to this report. 
 Concerning the 102 claim, the water court held that it was 
based upon a July 22, 1904, notice of appropriation (NOA) 
with a May 18, 1904, priority date. The water court held the 
right had been perfected. However, it had not been used be-
tween 1948 and 1971, and the court ultimately concluded the 
right had been abandoned by 1971. It further found that Twin 
Creeks’ predecessor began irrigating the place of use again in 
1971; that, however, only created a new junior appropriation. 
Accordingly, the water court assigned the 102 claim a Decem-
ber 31, 1971, priority date. Twin Creeks appealed this finding. 
Id. ¶¶ 4–7. 
 On appeal, Twin Creeks argued the water court had erro-
neously looked to Twin Creeks’ predecessor “Hansen” con-
cerning the element of intent to abandon, and that the court 
should have looked to “Damschen” for that analysis. Id. ¶ 13. 
Hansen owned the property from 1950 to 1965 and leased it. 
Damschen owned the property from 1965 until the mid-1990s. 
The parties do not disagree that Damschen began irrigating the 
property after he became owner and continued irrigating there-
after. Twin Creeks argued the court should have looked to 
Damschen’s intent because he showed a lack of intent to aban-
don by irrigating. Id.  
 The Montana Supreme Court first emphasized that aban-
donment is a factual determination, and courts should look to 
the facts and circumstances surrounding the use. Id. ¶ 15. As in 
most western states, abandonment in Montana requires the 
concurrence of nonuse and intent to abandon, and a long period 
of nonuse gives rise to a rebuttable presumption of an intent to 
abandon. Id.  
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 The court held that the water court properly looked to the 
intent of Hansen, because the test for abandonment specifically 
requires the concurrence of an intent to abandon, coupled with 
nonuse. Since the nonuse occurred under Hansen’s ownership, 
the water court properly looked to Hansen for evidence of an 
intent to abandon. Damschen’s intent was immaterial to the 
period of nonuse. Id. ¶ 22. The court therefore affirmed. The 
decision reaffirms the concept that once a water right has been 
abandoned, it cannot be later resuscitated. 
 
ONGOING STATEWIDE ADJUDICATION DEMONSTRATES 

COMPLICATED PROCEDURAL AND JURISDICTIONAL ISSUES IN 

RESOLVING WATER DISPUTES 

 Hoon v. Murphy as Trustee for In I Am We Trust, 2020 
MT 50, 460 P.3d 849, reh’g denied (Apr. 21, 2020), is a com-
plicated factual dispute that illustrates the complex procedural 
and jurisdictional rules that Montana has developed to address 
water disputes during the pendency of the statewide adjudica-
tion. Under the statewide adjudication, all holders of existing 
water rights in Montana were required to file statements of 
claim for existing water rights by April 1982. While the state 
has been adjudicating claims ever since, it had not yet adjudi-
cated the claims discussed in this case. 
 David and Teri Hoon (Hoon), and Betty Murphy, as trustee 
for In I Am We Trust, and Bear Mountain LLC (collectively, 
Murphy), both hold irrigation water rights from the South Fork 
of the Dearborn River (South Fork). Hoon and Murphy are 
neighbors who share the Gibson-Reinig Ditch. Hoon is the suc-
cessor to Thomas Gibson. Murphy is the successor to William 
Reinig. Gibson arrived in the 1880s, and by 1885 he had estab-
lished a homestead. Reinig acquired land in about 1887 from 
the original homesteader, Daniel Pritchard. Id. ¶¶ 6–7. 
 On May 28, 1891, Gibson filed a notice of appropriation 
(NOA) for 300 miner’s inches (m.i.) from the South Fork. On 
June 15, 1891, Gibson and Pritchard jointly filed another NOA 
for 500 m.i. from the South Fork, claiming a June 1, 1891, pri-
ority date—only three days junior to the May 28, 1891, NOA 
filed by Gibson. Id. ¶ 6. The Montana Supreme Court conclud-
ed the NOAs were filed for the same proposed Gibson-Reinig 
Ditch. 
 In the 1930s, two separate judicial actions arose on the 
South Fork, but both were apparently withdrawn before the 
court issued any order. Nevertheless, historical court docu-
ments remain at the local district court. Multiple complaints, 
answers, and a deposition of Gibson establish that Gibson and 
Reinig perfected the June 15, 1891, NOA (for a June 1 priority 
date), and shared the right 50/50 down the Gibson-Reinig 
Ditch. Gibson never asserted the May 28, 1891, NOA in those 
cases. Id. ¶ 8. 
 Fast-forward to 1982, and Montana had undertaken its 
statewide adjudication. Murphy had succeeded to the Reinig 
interests, and Sara and Don Hilger (Hilger) had succeeded to 
the Gibson interests. Murphy and Hilger each filed one state-
ment of claim on the Gibson-Reinig Ditch. Murphy filed a 
claim for 12.5 cubic feet per second (cfs) (500 m.i.), consistent 
with the entire June 15, 1891, NOA, and attached that NOA to 
the claim. Meanwhile, Hilger filed a claim for 6.25 cfs (250 
m.i.), consistent with a one-half interest in the June 15, 1891, 
NOA, but Hilger identified and attached both the June 15, 
1891, NOA and the May 28, 1891, NOA. The Montana De-

partment of Natural Resources and Conservation (charged with 
accepting the statements of claim) entered the May 28, 1891, 
NOA as the priority for Hilger’s claim. In 1987, Murphy in-
creased his claim to 15.48 cfs, based on actual ditch measure-
ments. Id. ¶¶ 10–11. 
 In 1988, Hoon purchased the original Gibson property and 
water rights. By at least 1996, Hoon had discovered Murphy 
had claimed a flow rate of 15.48 cfs for the Gibson-Reinig 
Ditch, and further identified that Hoon’s claim identified an 
earlier priority date. Accordingly, Hoon filed an additional 
“late claim” for the Gibson-Reinig Ditch, this time based the 
June 15, 1891, NOA with a claimed flow rate of 70 m.i. Nota-
bly, Hoon’s late claim facially stated that the additional 70 m.i. 
combined with his originally claimed 250 m.i. represented one-
half of the Gibson-Reinig Ditch’s measured capacity of 15.48 
cfs. Id. ¶ 12. 
 The water court and the supreme court thus concluded that 
Hoon and Murphy were still content to share water in the Gib-
son-Reinig Ditch equally (i.e., under auspices of the June 15, 
1891, NOA). Between 1996 and 2015, however, the shared use 
of the ditch between Murphy and Hoon soured. Since no water 
court adjudication of the claims had yet occurred, Hoon initiat-
ed a proceeding in the water court to amend his claims. The 
thrust of Hoon’s proposed amendments were to claim a greater 
share of the Gibson-Reinig Ditch. Hoon attempted to amend his 
claims to claim the full flow rate of the May 28, 1891, NOA, 
and the full flow rate of his share of the June 15, 1891, NOA. 
Id. ¶ 13. In short, he claimed 13.75 cfs of the 15.48 cfs capacity 
of the Gibson-Reinig Ditch, and a senior priority. 
 Under the unique water court claim amendment provision, 
Mont. Code Ann. § 85-2-233(6), public notice was issued. 
Murphy and two additional parties filed objections. Hoon re-
sponded by moving to include Murphy’s South Fork water 
rights in the amendment proceeding. The water court, however, 
denied this as contrary to the unique statutory amendment pro-
vision. Hoon, 2020 MT 50, ¶ 13. 
 Initially, Hoon appealed this determination to the Montana 
Supreme Court, but voluntarily withdrew the appeal. Hoon then 
filed a separate action in local district court, seeking judicial 
oversight of a water distribution controversy between Hoon and 
Murphy. Id. ¶ 14 (citing Mont. Code Ann. § 85-2-406(2)(b)). 
Under this statute any party may certify unadjudicated claims 
to the water court to be adjudicated and tabulated, thus allow-
ing the district court to then supervise distributions. Thus, 
Hoon’s and Murphy’s claims were back in the water court for 
adjudication. The matter went to trial. Id. 
 Ultimately, the water court determined that a preponder-
ance of the evidence established the Gibson-Reinig Ditch was 
shared equally between Gibson and Reinig using the June 15, 
1891, NOA. This same evidence indicated the May 28, 1891, 
NOA had never been perfected by Gibson. Id. ¶ 17. According-
ly, the water court adjudicated the priority date of Hoon’s orig-
inally filed statement of claim to be June 1, 1891. It dismissed 
Hoon’s late claim. Id. ¶ 18. The water court also reduced Mur-
phy’s claimed flow rate, holding that Murphy could not expand 
the flow rate of the historical June 15, 1891, NOA beyond its 
originally identified 500 m.i. Id. ¶ 19. However, the water court 
determined the parties had been using a full 15.48 cfs of the 
Gibson-Reinig Ditch, and therefore awarded Hoon and Murphy 
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a joint right to 2.98 cfs with a priority date of December 31, 
1949. Id. ¶ 20. 
 On appeal to the Montana Supreme Court, Hoon attempted 
to frame the water court’s factual findings concerning the non-
perfection of the May 28, 1901, NOA as contrary to the legal 
standards surrounding abandonment of a water right and con-
trary to the prima facie status afforded to statements of claim in 
the statewide adjudication. Id. ¶ 27. The supreme court disa-
greed with the premise of those arguments and instead ruled 
that the water court’s findings of fact on the matter were well 
supported by the record. Id. ¶ 40. 
 Notwithstanding the limited applicability of the opinion, it 
preserves an interesting case study of the difficult jurisdictional 
impediments water users faced during the long pendency of the 
statewide adjudication. 
 Editor’s Note: The reporter represented one of the addi-
tional parties, Peter and Judy Burggraff, in this matter. 
 
MONTANA WATER USE ACT CONTAINS NO PRIVATE RIGHT 

OF ACTION FOR INJUNCTIVE RELIEF  

 In Lyman Creek, LLC v. City of Bozeman, 2019 MT 243, 
450 P.3d 872, the Montana Supreme Court addressed the lack 
of a private right of action to enforce the Montana Water Use 
Act (WUA), Mont. Code Ann. §§ 85-2-101 to -1001. Lyman 
Creek flows through property held by Lyman Creek, LLC 
(Lyman). Lyman and the City of Bozeman both hold water 
rights on Lyman Creek.  
 Lyman alleged that in 2008 Bozeman installed a new 
groundwater diversion structure, and that Bozeman began di-
verting at flow rates and volumes in excess of its Lyman Creek 
water rights. The Montana Department of Natural Resources 
and Conservation (DNRC) had not issued a change authoriza-
tion permitting these actions. In March 2018, Lyman filed a 
complaint with the DNRC concerning this unauthorized diver-
sion structure. While the DNRC has authority under Mont. 
Code Ann. § 85-2-114 to enforce the WUA, it does so by pros-
ecuting a district court enforcement action concerning viola-
tions of the WUA. Relief for such actions includes injunctions 
and/or civil penalties. Notably, the WUA facially prohibits 
unauthorized uses of water such as use of water without a water 
right, waste of water, and unauthorized changes of water rights  
 In August 2018, the DNRC had not initiated any enforce-
ment action, and Lyman filed its own action in district court. 
Lyman Creek, 2019 MT 243, ¶ 4. Lyman alleged Bozeman’s 
unauthorized water use was a violation of the WUA, giving rise 
to claims of injunctive relief under the WUA and under Mon-
tana’s injunctive relief statute, and for attorney’s fees pursuant 
to the WUA. Id. ¶ 5. Broadly speaking, Lyman did not allege 
injury or interference to its own water rights, it simply alleged 
Bozeman’s conduct violated the terms of the WUA. 
 Bozeman filed a motion to dismiss for failure to state 
a claim. The district court granted the motion, holding the 
WUA provided no private right of action. Lyman appealed. Id. 
¶¶ 5–6. 
 On appeal, the Montana Supreme Court affirmed. Critical 
to the court’s holding was the essential “distinction between 
protection of an established water right under § 85-2-406, 
MCA, and enforcement of the [WUA] under § 85-2-114, 
MCA . . . .” Id. ¶ 9. The court noted Lyman’s claim for relief 

did not allege injury to its water rights, and did not seek judi-
cial supervision of the distribution of water pursuant to section 
85-2-406 or the appointment of a water commissioner pursuant 
to Mont. Code Ann. § 85-5-101(1). Lyman Creek, 2019 MT 
243, ¶¶ 9, 19. The court thus concluded Lyman had conflated 
its right to protect a private water right from injury with a pri-
vate right to enforce Bozeman’s compliance with the WUA. 
Id. ¶ 9. 
 The court then held that no private right of action exists for 
the enforcement of the WUA. Section 85-2-114 provides for 
the judicial enforcement of the WUA, but only the DNRC, the 
attorney general, or county attorneys have authority under 
WUA to initiate such an action. The court concluded that the 
constitutional underpinnings and the legislative intent of the 
WUA sought to vest enforcement over water use violations 
with the State of Montana. Id. ¶¶ 10–11. 
 Building on this interpretation of the WUA, the court fur-
ther held that the WUA does not create an implied private right 
of action to enforce the WUA. The court cited to an earlier de-
cision, Faust v. Util. Sols., LLC, 2007 MT 326, 173 P.3d 1183, 
where it held the civil penalty provision of the WUA, Mont. 
Code Ann. § 85-2-122, was not an implied remedy available to 
private parties because such penalties are issued for violations 
of a WUA enforcement action undertaken through section 85-
2-114, which is not available to private parties. Lyman Creek, 
2019 MT 243, ¶ 16. The court therefore held that “to the extent 
the question remained unanswered in Faust, [the WUA] does 
not contain an implied private right of action to judicially en-
force violations, because the terms of [section 85-2-114] pre-
clude that possibility.” Id. 
 In comparison, the court then discussed the causes of ac-
tion available to private parties to protect a water right, most 
notably section 85-2-406, which the court characterized as 
providing “an aggrieved water user . . . redress by petitioning a 
district court to supervise the distribution of water and resolve a 
controversy between appropriators.” Id. ¶ 13. It similarly cited 
to the right to have a water commissioner appointed pursuant to 
section 85-5-101(1). Id. ¶ 19. The court emphasized that noth-
ing in the WUA, or the DNRC’s failure to enforce the WUA, 
precludes private parties from seeking redress under these stat-
utes. Id. 
 Accordingly, water users in Montana should keep in mind 
that their ability to enforce civil penalties concerning water use 
remains very narrow, and private rights of action primarily 
focus on the protection of water rights from interference or 
injury. 
 

NEBRASKA 
(Anthony Schutz, Reporter) 

 
 
ADMINISTRATIVE DECISIONS 

 While administrative decisions are not often addressed in 
this update, two are noteworthy because the applications were 
closely watched. The Director of the Nebraska Department of 
Natural Resources (DNR), Jeff Fassett, stepped down at the 
end of February 2020 after four years of leadership. Before 
departing, he issued two interesting decisions. 
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Application for Induced Groundwater Recharge 

 The City of Auburn, Nebraska, applied for a permit to ap-
propriate natural flow from the Little Nemaha River for the 
purpose of induced groundwater recharge. Back before Ne-
braska had fully come to terms with the hydrologic connection 
between groundwater and surface water, the legislature passed 
a statute that allowed public water suppliers (like the powerful 
Lincoln Water System) to get an appropriation to protect 
streamflow from diversion when that streamflow supplies a 
well field pumping hydrologically connected groundwater. 
Without such protection, appropriators would be free to dry up 
the river and eliminate recharge that is necessary for continued 
pumping. And that prospect did not sit well with the more pop-
ulous urban areas of the state that relied on such supplies. 
 These statutes are somewhat controversial in the water law 
world because the appropriation date accompanying these 
rights dates to the establishment of the well field, not the appli-
cation dates. See Neb. Rev. Stat §§ 46-205, -233(4). As a re-
sult, appropriators who have priority dates subsequent to the 
date of well field construction may find themselves junior to a 
right that did not exist at the time they perfected their rights. 
Given this controversial aspect of these rights, the statutes are 
fairly strict about what has to be shown in order to get an ap-
propriation like this from the DNR. Necessity is the governing 
theme, and consistency with the public interest is also im-
portant. See id. § 46-235(2)(a). 
 The City of Auburn applied for one of these appropria-
tions, but the DNR Director concluded that Auburn had failed 
to meet its burden of proof under these statutes. See In re Ap-
plication A-19382 for a Permit to Appropriate Natural Flow 
for Induced Groundwater Recharge, No. 2018-3-CC-1 (DNR 
Feb. 28, 2020) (order of denial). Perhaps most damning was the 
applicant’s inability to show growth in future community water 
demands. Indeed, demand has been decreasing for many years 
and Auburn’s population has not grown. Auburn is a very rural 
town of 3,300 people in southeastern Nebraska. Moreover, 
there has been little decrease in the supply of water in the Little 
Nemaha River. In fact, streamflow data revealed that flow had 
been relatively consistent from 1999 to 2018. The remaining 
bases for the Director’s decision are interesting but need not be 
reported here. 
 The disposition is somewhat disheartening to those of us in 
the Ivory Tower because there were rumors that had the appli-
cation been granted a constitutional challenge to the statutory 
priority provisions would have ensued. No such challenge will 
be necessary now. But that fight would have been interesting. 
Application for an Interbasin Transfer 

 The application under consideration for this disposition 
was made by the Central Nebraska Public Power and Irrigation 
District (Central) to get a permit to transfer water from the 
Platte River to the Republican River by modifying an existing 
canal that Central owns near Elwood, Nebraska. See In re Ap-
plication A-19594 for an Interbasin Transfer from the Platte 
River to the Republican River Basin, No. 2018-16-CC-1 (DNR 
Feb. 26, 2020) (order of dismissal with opportunity to amend). 
 The matter has been embroiled in controversy from the 
start. Interbasin transfers are exceedingly rare in Nebraska, and 
there are significant demands on the water supply in the Platte 
River, including the urban centers about 200 miles to the east, 

and very importantly, the Platte River Recovery and Implemen-
tation Program that operates in the central part of Nebraska and 
that keeps the federal government’s interests in the basin satis-
fied. As a result, there are a number of objectors that are seek-
ing to participate in the process. Pending before the DNR is the 
applicant’s motion to exclude those objectors on standing 
grounds. 
 Despite the pending motions, and uncertainty about who 
should take part in the application hearings, the DNR, in May 
2019 and of its own accord, issued an order to show cause and 
notice of hearing that pertained to Central’s ability to hold the 
appropriation that it applied for. That was the matter disposed 
of in the February 2020 order. Interestingly, the parties who 
were the subject of the applicant’s objection were allowed to 
participate in the hearing and briefing associated with the order 
to show cause. 
 Ultimately, the DNR concluded that Central could not hold 
the interbasin transfer permit. The basic reasoning was that 
Central would not be putting the water to a beneficial use for 
itself. The entire basis for the interbasin diversion relates to 
compliance with the Republican River Compact (RRC) with 
Kansas and Colorado. It is important to remember that the RRC 
is not a delivery compact. Rather, it limits each state to con-
suming its portion of the water supply. Imported water (like 
that delivered under this interbasin transfer) would operate to, 
effectively, offset consumption within the basin, without in-
creasing the calculated supply for compact purposes. So, im-
porting water immensely helps Nebraska comply with the 
RRC. 
 But the DNR was concerned that Central would not be 
putting the water to a beneficial use by simply dumping it into 
the Republican River Basin (even though that was basically the 
entirety of the goal of the application). This was not because 
dumping the water in the basin for RRC compliance was not a 
beneficial use. That issue has been solved by statute. Rather, 
the DNR Director read Nebraska law to require that the appli-
cant show not only that there is a beneficial use of the water 
being appropriated, but also that the applicant is the one putting 
it to that use. To the Director, the proper party to apply for the 
appropriation and hold it was the consortium of natural re-
sources districts in the Republican River Basin that had con-
tracted with Central to deliver the water because those entities 
were charged with complying with the RRC under the Nebras-
ka Ground Water Management and Protection Act, Neb. Rev. 
Stat. §§ 46-701 to -756. Of course, those entities also are not 
going to consume or store or do anything precisely with the 
water. But, nonetheless, the Director concluded that Central 
was the wrong applicant. 
 At this point, the application is being amended and the 
matter will proceed. The most likely next step will be figuring 
out who gets to object to the proposal and be heard at the hear-
ing before the DNR. 
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NEVADA 
(Gregory Morrison, Reporter) 

 
 
NEVADA DISTRICT COURT REJECTS STATE’S FIRST 

GROUNDWATER MANAGEMENT PLAN 

 In an April 27, 2020, ruling, the Eureka County District 
Court rejected Nevada’s first groundwater management plan 
(GMP). See Bailey v. Tim Wilson, P.E., Nev. State Eng’r, No. 
CV-1902-348, slip op. (Nev. 7th Jud. Dist. Ct. Apr. 27, 2020) 
(findings of fact, conclusions of law, order granting petitions 
for judicial review). The ruling was the result of a petition for 
judicial review of State Engineer Order 1302 (Jan. 11, 2019) 
filed by multiple senior groundwater right holders in Nevada’s 
heavily overappropriated Diamond Valley. Despite Judge Gary 
Fairman’s “empathy for the plight of the ranchers and farmers” 
of the affected hydrographic basin, he ruled that the GMP ap-
proved by the State Engineer in Order 1302 violated Nevada’s 
prior appropriation doctrine, and was therefore arbitrary and 
capricious. Id. at 39. 
Legal and Factual Background 

 In 2011, the Nevada legislature passed Assembly Bill 419 
(AB 419), 2011 Nev. Laws ch. 265 (enacting Nev. Rev. Stat. 
§ 534.037; amending Nev. Rev. Stat. §§ 534.090, .110). AB 
419 created a process by which the State Engineer can desig-
nate a basin as a critical management area (CMA) if groundwa-
ter withdrawals consistently exceed the basin’s perennial yield. 
Nev. Rev. Stat. § 534.110(7). Once designated, water users in 
the basin have 10 years in which to adopt a GMP, which must 
be approved by the State Engineer. If no GMP is approved 
within 10 years, the State Engineer must curtail pumping in 
the basin, including pumping by domestic wells, based on pri-
ority. Id. 

 The Diamond Valley Hydrographic Basin is one of the 
most heavily overappropriated and overpumped basins in Ne-
vada. Despite having a perennial yield of 30,000 acre-feet an-
nually (afa), there are approximately 126,000 afa of permitted 
groundwater rights in the basin. Of those, approximately 
76,000 afa were pumped in 2016, the last year noted in the rec-
ord of Order 1302. The result has been a steady decline in the 
water table of approximately two feet per year since 1960, and 
the drying up of several springs in the northern part of the ba-
sin. See Bailey, slip op. at 4. 
 In 2015, Diamond Valley became the first (and thus far 
only) basin to be designated a CMA. Id. at 5 (citing State Eng’r 
Order 1264 (Aug. 25, 2015)). With the 10-year countdown to 
curtailment already started, negotiations between stakeholders 
began in earnest to develop a GMP. Ultimately, the stakehold-
ers settled on a plan championed by professor Michael Young, 
and based on his 2015 report entitled “Unbundling Water 
Rights: A Blueprint for Development of Robust Water Alloca-
tion Systems in the Western United States.” See Bailey, slip op. 
at 6. 
Adoption of the GMP and Order 1302 

 In greatly simplified terms, the GMP created a water mar-
ket by converting permitted and certificated underground water 
rights into a fixed number of “shares,” with each share repre-

senting a percentage of the water available in the basin for any 
particular year. Senior and junior groundwater rights were dif-
ferentiated pursuant to a formula that included a “priority fac-
tor”—with the most senior water right receiving a factor of 1.0 
and the most junior right a factor of 0.8. Id. at 8. Stated mathe-
matically, the formula is defined as: 

WR x PF = SA 
Where: WR = total groundwater right volume; PF = priori-
ty factor; and SA = groundwater shares. 

Thus, the divide between the senior and junior shares would be 
no more than 20%. The GMP then called for gradual reductions 
in the amount of water that could be pumped each year, and, in 
turn, the volume of water that can be pumped for each share. 
Although junior groundwater users would face larger reduc-
tions than senior users, all groundwater users in Diamond Val-
ley would be required to reduce pumping under the GMP. Id. at 
8–9. 
 Critics of the GMP noted that by allowing junior ground-
water right holders to continue pumping anything while senior 
right holders were forced to curtail pumping, the GMP contra-
dicted Nevada’s prior appropriation system, which had been 
recognized since before the water statutes existed. See Jones v. 
Adams, 6 P. 442 (Nev. 1885). Nonetheless, the GMP was 
adopted by a majority of the permitted water right holders in 
the basin and presented to the State Engineer for approval. 
 In Order 1302, the State Engineer approved the GMP, 
finding that although it did “deviate from the strict application 
of the prior appropriation doctrine,” that deviation was inher-
ently accepted by the legislature in adopting AB 419. Order 
1302, at 5. The State Engineer therefore approved the GMP. 
Judicial Review 

 Three parties—two holders of pre-statutory spring rights 
and one senior groundwater appropriator—petitioned the dis-
trict court for review of Order 1302. Among several grounds, 
the petitioners argued that the GMP violated Nev. Rev. Stat. 
§ 533.035 (“[b]eneficial use shall be the basis, the measure and 
the limit of the right to the use of water”) and the doctrine of 
prior appropriation. The district court agreed with the petition-
ers on both points. 
 The court held that, by allowing permit holders who have 
done nothing to perfect their water rights to receive shares 
based on their full permitted duty, and giving “certificated” 
(perfected) rights only their perfected duty, the GMP under-
mined the beneficial use doctrine. Bailey, slip op. at 21–22. As 
an example, the court cited a hypothetical farmer with a 160-
acre center pivot. If the farmer did nothing to perfect his per-
mit, he would receive shares based on the full permitted acre-
age and duty—160 acres and 640 afa. If the same farmer 
consistently placed his water to beneficial use through a center 
pivot (which cannot irrigate corners and irrigates only 128 
acres) and filed the proof of beneficial use to perfect that right, 
he would receive shares based on the perfected duty—512 afa. 
Thus, by not beneficially using water and not perfecting the 
right, the farmer would increase the number of shares he re-
ceived under the GMP. Id. at 22. 
 Additionally, the court ruled that allowing junior ground-
water right holders to pump any amount of water while reduc-
ing the amount of water to which a senior water right holder is 
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entitled violates the doctrine of prior appropriation. Id. at 25–
27. Prior appropriation has historically held that a senior water 
right holder has the right to take the full measure of its right 
before a junior appropriator can take any. Although the GMP 
included a 20% difference between the amount of water availa-
ble to senior and junior water rights, it still violated prior ap-
propriation. 
 The fact that a majority of groundwater permit holders had 
approved the plan did not alleviate the court’s concern. It stated 
that under the Diamond Valley GMP approach, “a majority of 
junior right holders, who, by their collective knowing over ap-
propriation of a water basin, . . . can vote to deprive a senior 
right holder’s use of all its water, thus enabling the junior hold-
ers who created the crisis to continue to irrigate by using water 
which they were never entitled to use.” Id. at 30. 
What Is Next? 

 The Nevada Supreme Court will now have its chance to 
weigh in on the matter. The group of groundwater appropria-
tors who helped draft and support the GMP—Diamond Natural 
Resources Protection and Conservation Association—have 
appealed the ruling to the Nevada Supreme Court. See Dia-
mond Nat. Res. Prot. & Conservation Ass’n v. Wilson, P.E., 
No. 81224 (Nev. filed May 26, 2020). The case should shed 
considerable light on how Nevada’s CMA statute is interpreted, 
and what will be required of a GMP for it to withstand judicial 
scrutiny. 
 

NORTH DAKOTA 
(Jennifer L. Verleger, Reporter) 

 
 
IBLA USES FEDERAL TEST FOR DETERMINATION OF THE 

OHWM ON PUBLIC DOMAIN LANDS 

 In March 2020, the Interior Board of Land Appeals 
(IBLA) affirmed a March 2016 decision by the Montana State 
Office, Bureau of Land Management (BLM), dismissing an 
appeal by the North Dakota Board of University and School 
Lands and the North Dakota State Engineer (collectively, the 
State). See N.D. Office of the State Eng’r & N.D. Bd. of Univ. 
& Sch. Lands, 195 IBLA 194, GFS(MISC) 4(2020). 
 In 2014, the BLM prepared supplemental survey plats of 
several townships in North Dakota to reestablish the boundary 
between federally owned uplands and state-owned riverbed 
along portions of the historical Missouri River now inundated 
by Lake Sakakawea. Both parties agree that the boundary is 
marked by the ordinary high water mark (OHWM) of the Mis-
souri River just before being impounded by Lake Sakakawea. 
The disagreement concerns whether that OHWM must be es-
tablished under federal law or state law. The IBLA held that the 
“BLM properly applied Federal law, rather than State law, in 
making its OHWM determination. Accordingly . . . we affirm 
BLM’s Decision to officially file the Supplemental Plats.” Id. 
at 223. 
 In the State’s briefs to the IBLA it acknowledged federal 
law governs title questions that concern land owned by the 
United States. Even so, many controversies involving title to 
federal land are to be decided by state property law. As one 
U.S. Supreme Court decision states: “state law should be bor-

rowed as the federal rule of decision” for deciding the substan-
tive legal issue. Id. at 209 (quoting Wilson v. Omaha Indian 
Tribe, 442 U.S. 653, 673 (1979)). Although the IBLA referred 
to this practice as a “familiar doctrine,” it did not treat it as an 
absolute rule. Id. at 211 (quoting Wilson, 442 U.S. at 675). De-
pending on the circumstances, courts will not adopt state law to 
decide title issues involving federal property. Id. at 217. 
 In the appeal, the State argued that although federal law 
governs delineating the OHWM on federal riparian tracts, fed-
eral law requires that state law be adopted or borrowed to pro-
vide the rules by which the delineation is made. The State cited 
decisions from the U.S. Supreme Court, lower federal courts, 
and the IBLA itself in which state law was adopted to decide 
river boundary disputes where federal interests were at stake. 
As the Supreme Court stated in one of these cases, “the ques-
tion of land ownership within or adjacent to the [Missouri Riv-
er] is best settled by reference to local law . . . .” Id. at 210 
(quoting Wilson, 442 U.S. at 676). 
 The IBLA, however, rejected the State’s argument. It stat-
ed that disputes over locating the OHWM differ from title dis-
putes that arise when such forces as avulsion and accretion 
change river boundaries. In those instances, when state law is 
applied, the state as owner of the riverbed or riparian land will 
sometimes gain and sometimes lose land, and private riparian 
landowners will likewise sometimes gain and sometimes lose, 
and so applying state law will treat federal property interests 
like all other property interests. Id. at 211. But if state law gov-
erns locating the OHWM, then, the IBLA held, a state by stat-
ute or rule could at any time and at its whim change the criteria 
used for identifying the OHWM and do so in an arbitrary way 
that increases state-owned acreage and reduces what the United 
States owns as a riparian landowner. Id. at 212. To protect 
against this, the IBLA held that only federal law can determine 
the location of the OHWM on the public domain tracts at issue. 
Id. at 214. (It noted that the State could define as it wishes the 
OHWM bordering non-federal lands. Id. at 215–16.) 
 Editor’s Note: The reporter represented the State in this 
matter. 
 

PENNSYLVANIA 
(Lisa M. Bruderly and 

Daniel P. Hido, Reporters) 
 

 
PADEP PROPOSES SIGNIFICANT CHANGES TO PERMITTING 

PROCESS FOR STREAM AND WETLAND IMPACTS 

 The Pennsylvania Department of Environmental Protection 
(PADEP) is proposing comprehensive changes to its regula-
tions and guidance regarding the permitting of obstructions and 
encroachments of waters of the commonwealth. See 25 Pa. 
Code ch. 105. The regulatory revisions, if promulgated, are 
expected to significantly change the chapter 105 permitting 
process by increasing the amount of time and effort necessary 
to complete an individual (joint) permit application and likely 
causing delays in obtaining a permit. 
 PADEP has presented the regulations and guidance to sev-
eral of its advisory committees, including, most recently, the 
Water Resources Advisory Committee (WRAC) on May 28, 
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2020. The proposed revisions are expected to be presented to 
the Environmental Quality Board in the second half of 2020, 
with a 60-day public comment period to follow. PADEP’s draft 
final technical guidance document (TGD) on alternatives anal-
ysis requirements is expected to be finalized and published in 
coordination with the proposed regulatory revisions. Docu-
ments related to the proposed rulemaking are available at 
https://www.dep.pa.gov/PublicParticipation/AdvisoryCommitte
es/WaterAdvisory/WRAC/Pages/Agendas-and-Handouts.aspx. 
Proposed Regulatory Changes to Chapter 105 

 According to PADEP, the proposed chapter 105 revisions 
are intended to clarify existing requirements, update/delete 
outdated references, and codify existing practices. The revi-
sions would add or change 18 definitions, revise several exist-
ing permit waivers, and add six new waivers under 25 Pa. Code 
§ 105.12, including waivers for temporary environmental in-
vestigation activities and for temporary mats and pads used to 
minimize erosion and sedimentation at a wetland crossing. The 
proposal would also significantly expand requirements for in-
dividual permit applications under 25 Pa. Code § 105.13. Some 
of the notable proposed revisions are discussed below. 
 Alternatives Analysis. The proposed revisions would add 
criteria required for the alternatives analysis accompanying a 
permit application under section 105.13(e)(1)(viii). For exam-
ple, project alternatives impacting wetlands would be required 
to clearly demonstrate compliance with requirements for per-
mitting a structure in a wetland, and project alternatives im-
pacting other regulated waters would be required to 
demonstrate compliance with the requirements of 25 Pa. Code 
§ 105.16, regarding environmental, social, and economic bal-
ancing. Identification of present conditions and the effects of 
“reasonably foreseeable future development” within the affect-
ed wetland or watercourse would also be required. 
 Impacts Analysis. The proposed revision to section 
105.13(e)(1)(x), regarding impacts analysis, would require de-
tailed analysis of the “potential secondary impacts” of a project 
on an expanded list of resources, including public water sup-
plies, natural areas, wildlife sanctuaries, areas or structures of 
cultural or archaeological significance, parks, recreational are-
as, and certain designated streams. 
 A “narrative discussion and analysis” on a project’s water 
dependency would also be required, whereas the existing regu-
lations require only a “statement.” Projects affecting wetlands 
would require a narrative discussion of the wetland delineation 
process, an analysis of whether a wetland is exceptional value, 
and a demonstration that the requirements for permitting struc-
tures or activities in wetlands under 25 Pa. Code § 105.18a 
have been met. 
 Antidegradation. Under the proposed revisions to section 
105.13(e)(1)(xii), applicants would be required to demonstrate 
that the proposed project is consistent with antidegradation 
requirements under Pennsylvania regulations and the federal 
Clean Water Act. 
 Cumulative Impacts. The proposed revisions would add a 
potentially expansive new requirement under section 
105.13(e)(1)(xiii) to perform a “projectwide cumulative wet-
land impact analysis.” The cumulative impact analysis would 
require a demonstration that the proposed project and “other 
potential” obstructions and encroachments would not result in 

an impairment of wetland resources or major impairment of the 
wetlands under section 105.18a. Identification of “piecemeal 
impacts” and consideration of “the wetland resource as part of 
a complete and interrelated wetland area” would be required. 
 Environmental Assessment for Aquatic Resource Restora-
tion. The proposed revisions would create new PADEP criteria 
to evaluate environmental assessments of projects involving 
aquatic resource restoration under 25 Pa. Code § 105.15(a)(4). 
The environmental assessment would be required to consider, 
among other things, the project’s goals and objectives, wetland 
delineation and watercourse reports, an evaluation of the re-
source type and uses, historical and modern land uses, the an-
ticipated aquatic resource restoration improvement and benefit, 
and geomorphic, geologic, and geotechnical data. 
 Compensatory Mitigation. The revisions propose replace-
ment of existing wetland mitigation criteria under 25 Pa. Code 
§ 105.20a with more comprehensive provisions applying to 
regulated waters of the commonwealth. Rather than specific 
ratios, compensatory mitigation for unavoidable impacts would 
require “replacing the resource functions that will be impacted” 
or providing substitute resources. The amount of compensatory 
mitigation would be determined based on new criteria, includ-
ing the direct, indirect, and secondary impacts of the project, 
and the value of the proposed mitigation actions to “reestablish 
and rehabilitate environmental resources.” 
 PADEP would also be required to “track wetland losses 
and gains” occurring through chapter 105, with the goal of en-
suring “no net loss of wetland resources within the service are-
as.” Although “service areas” are not defined, compensatory 
mitigation could be achieved through a PADEP-approved miti-
gation bank, in-lieu fee program, and/or permittee responsible 
mitigation site, as long as the mitigation site is located within 
the same State Water Plan subbasin as the project impacts or 
within the designated watershed boundaries identified by 
PADEP. 
Draft Final Guidance Regarding Chapter 105 Alternatives 
Analysis 

 PADEP has also developed a draft final TGD on alterna-
tives analysis requirements. See Bureau of Waterways Eng’g & 
Wetlands, PADEP, “Chapter 105 Alternatives Analysis Tech-
nical Guidance Document” (Apr. 17, 2020) (draft). The TGD is 
intended to (1) clarify the level of analysis required to evaluate 
alternatives to projects requiring an individual chapter 105 
permit; (2) provide guidelines for determining whether an al-
ternative is practicable; and (3) establish a “common, complete, 
and consistent” understanding of the information PADEP re-
quests for review of alternatives analyses. Id. at 1. 
 The TGD addresses project-specific considerations for 
land development projects, linear utility projects, transportation 
projects, and restoration and pollution abatement projects. 
Among other information, the 21-page TGD provides an over-
view of the alternatives analysis process and a template check-
list of the items PADEP expects to be submitted as part of the 
alternatives analysis demonstration. Example tables for the 
submittal of information are also provided. PADEP has indi-
cated that the TGD may be issued for public comment in the 
second half of 2020 and published in coordination with the 
chapter 105 revisions. 
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SOUTH DAKOTA 
(Sean M. Kammer, Reporter) 

 
 
SOUTH DAKOTA SUPREME COURT CLARIFIES DEFERENCE 

OWED TO BOARD’S PERMIT DECISIONS 

 In the consolidated case of Carmody v. Lake County Board 
of Commissioners, 2020 SD 3, 938 N.W.2d 433, the South Da-
kota Supreme Court, in a 3-2 decision, clarified that a county 
board’s issuance of permits to install drain tile is not “quasi-
judicial” within the meaning of the court’s precedent. Id. ¶ 23. 
Although the board held public hearings that had some appar-
ent similarities to an adjudicative proceeding, the court’s ma-
jority reasoned the board was acting in its policy role rather 
than in its adjudicative one. Id. ¶ 22. The distinction on which 
the majority relied was a formalistic one, namely, whether the 
board’s action was prompted by an application (in which case 
the board is looking to the future and making new rules) or a 
complaint (in which case it is adjudicating the “existing rights 
of specific individuals”). Id. ¶ 16 (quoting State Dep’t of Game, 
Fish & Parks v. Troy Twp., 2017 SD 50, ¶ 22, 900 N.W.2d 
840). As such, the court held that the doctrine of separation of 
powers precluded the judiciary from reviewing the board’s 
decision to approve an application for a drainage permit de 
novo. Id. ¶ 20. Rather, the court held the judiciary’s review to 
be limited to the narrow question of “whether the [Board] acted 
unreasonably, arbitrarily, or . . . manifestly abused its discre-
tion.” Id. ¶ 30 (alteration in original) (quoting Troy Twp., 2017 
SD 50, ¶ 17). 
 

TEXAS 
(Emily Willms Rogers and 

Kimberly Grinnan Kelley, Reporters) 
 

 
COURT OF FEDERAL CLAIMS DISMISSES CASE ALLEGING 

TAKING OF DOWNSTREAM PROPERTIES AFTER HURRICANE 

HARVEY 

 On February 18, 2020, the U.S. Court of Federal Claims 
issued an opinion on governmental liability for inverse con-
demnation actions downstream of the Addicks and Barker 
flood-control reservoirs as a result of the flooding of property 
during Hurricane Harvey in August 2017. See In re Down-
stream Addicks & Barker (Tex.) Flood-Control Reservoirs, 147 
Fed. Cl. 566 (2020). During the four-day rain event, Houston 
received an average of 33.7 inches of rain. Over 150,000 
homes were flooded during the storm, including properties 
downstream of the federally designed, built, and maintained 
Addicks and Barker Reservoirs. In response to the hundreds of 
cases filed in the aftermath of the storm, the court consolidated 
claims as Master Docket No. 17-3000L, divided into upstream 
claims, Sub-Master Docket No. 17-9001L, and downstream 
claims, Sub-Master Docket No. 17-9002L. 
 The court issued a decision for the upstream claims on 
December 17, 2019, wherein the court examined the extent and 
the nature of government-induced flooding on private property 
necessary to rise to the level of a Fifth Amendment taking of a 

flowage easement, and determined the federal government was 
liable for a taking. In re Upstream Addicks & Barker (Tex.) 
Flood-Control Reservoirs, 146 Fed. Cl. 219 (2019); see Vol. 
LIII, No. 1 (2020) of this Newsletter. An opinion on damages 
will follow. In this most recent opinion on the downstream 
properties, the court held the opposite—the court dismissed the 
case after determining that the government is not liable or re-
sponsible for imperfect flood control of waters created by an 
act of God. 
History of the Projects and Operations During 
Hurricane Harvey 

 In reaching the downstream decision, the court examined 
the history of the U.S. Army Corps of Engineers’ (Corps) Ad-
dicks and Barker flood-control project, which dates back to 
1940. The two dams and their reservoirs were constructed as 
dry dams, meaning they do not usually hold water. The project 
was put in place in response to several large storms with flood-
ing events, and the stated sole purpose of the project was to 
mitigate against flooding downstream of the reservoirs. In re 
Downstream Reservoirs, 147 Fed. Cl. at 569–70. During Hurri-
cane Harvey, the Corps operated the Addicks and Barker Dams 
according to their protocol as laid out in the 2012 Water Con-
trol Manual, making only limited releases of the water in the 
reservoirs in order to maintain the integrity of the infrastructure 
and protect downstream Houston. Even as the reservoirs were 
releasing water, both reservoirs experienced record-level pool 
elevations upstream. Id. at 571–72. The reservoirs were dry 
before the rain event. 
 Beginning in September 2017, hundreds of property own-
ers filed suit alleging a taking. Thirteen test properties each 
were chosen to represent the upstream and downstream proper-
ty owner plaintiffs, respectively. Id. at 574. The court noted 
that each downstream test property was acquired after the Ad-
dicks and Barker flood-control project was completed, and 
each is located in the Buffalo Bayou watershed. Id. at 572. The 
downstream plaintiffs and the federal government both filed 
motions for summary judgment, and the government also filed 
a Rule 12(b)(6) motion to dismiss for a failure to state a claim. 
Id. at 574–75. 
Fifth Amendment Taking 

 Pursuant to federal takings jurisprudence, the court’s first 
step was to determine whether the plaintiffs possessed a valid 
interest in the property affected by the governmental action. If 
so, it would determine whether the governmental action at issue 
constituted a taking of that valid interest. Id. at 576. Here, the 
court found the downstream plaintiffs lacked the requisite 
property interest “in perfect flood control in the face of an Act 
of God,” and thus could not succeed on their takings claims. Id. 
 Noting that property rights are properly defined by state 
law, the court looked to Texas law to determine whether the 
plaintiffs have a protected property interest in “perfect flood 
control.” Id. at 577. Examining Texas law, the court recognized 
property is owned subject to any preexisting limits of the 
state’s police power, and the government’s attempts to mitigate 
flood damage—a common enemy—is a valid exercise of that 
police power. Id. at 578. Further, the court stated that Harvey 
was an act of God, and “Texas courts have rejected the theory 
that failure to perfectly mitigate against Acts of God can rise to 
the level of a taking under Texas law.” Id. Even an intentional 
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release of water may not rise to the level of a taking if the water 
being released is not more than is entering the reservoir during 
the event—the important factor is whether the government took 
an affirmative action and was substantially certain that action 
would cause flooding where it otherwise would not have flood-
ed. Id. at 580. Property owners are not entitled to the right to be 
free from all flooding. Id. Lastly, the court noted that the plain-
tiffs all acquired their properties after the federal project was 
built, and therefore acquired their properties subject to the su-
perior right of the Corps to engage in flood mitigation and to 
operate according to its manual. Id. In sum, Texas law did not 
provide the plaintiffs with a cognizable property interest. 
 The court then examined whether federal common law or a 
federal statute provided the plaintiffs with a protected property 
interest, and found that such a right did not exist under federal 
law either. The court noted that there is a difference between a 
property right and a benefit that a government provides to its 
citizens; the mere fact that a citizen benefits from a federal pro-
ject does not create a property interest if the government then 
ceases to provide it. Id. at 581–82. The downstream property 
owners generally benefited over the years from the govern-
ment’s successful control of flood water through its dam pro-
ject, but that did not create a vested property interest in perfect 
flood control when the flood water exceeded what the Corps 
could control during Harvey. Id. at 582. “Essentially, when the 
government undertakes efforts to mitigate against flooding, but 
fails to provide perfect flood control, it does not then become 
liable for a compensable taking because its mitigative efforts 
failed.” Id. 

Distinction from the Upstream Case 

 Judge Loren A. Smith offered an explanation as to how 
Judge Charles F. Lettow of the same court reached the opposite 
conclusion on liability in the upstream case, noting that the two 
sets of plaintiffs put forth different theories of causation. Id. at 
575. In the upstream case, the plaintiffs alleged the taking re-
sulted from the general operation of the dams and the Corps’ 
decision to close the floodgates to protect downstream proper-
ties. The pool of water behind the closed gates allegedly caused 
the flooding of their property. In contrast, the downstream 
plaintiffs’ theory was that the Corps’ decision to open the flood 
gates for controlled release of flood water caused the flooding. 
Judge Smith distinguished the two, stating that 

the downstream plaintiffs’ theory of causation ignores 
the simple fact that the gates were initially closed for 
the sole purpose of protecting their properties from 
floodwaters, that such mitigation failed because the 
impounded storm waters exceeded the Reservoirs’ 
controllable capacity, and that . . . Harvey was the sole 
and proximate cause of the floodwaters. 

Id. 
Conclusion 

 Because the court found no cognizable property interest 
existed under state or federal law, and the government cannot 
take a property interest that does not exist, the Corps could not 
be held liable for flooding caused by an act of God that the 
government could not control. The court therefore dismissed 
the plaintiffs’ suit for failure to state a claim upon which relief 
can be granted. 
 

UTAH 
(Julie I. Valdes, Reporter) 

 
 
UTAH LEGISLATURE ENACTS WATER BANKING ACT 

 Utah’s new Water Banking Act, Utah Code Ann. §§ 73-
31-101 to -601, effective May 12, 2020, is flexible enough to 
allow water users to create a bank that can be narrowly tailored 
or broadly imagined. The Act contemplates two types of water 
banks, statutory water banks, id. § 73-31-201, and contract wa-
ter banks, id. § 73-31-301, the former of which may be based 
on any type of legal entity recognizable in Utah, id. § 73-31-
202(1)(c). The drafters likely took this approach to allow water 
banks to take whatever shape best fits a purpose aligned with 
the Act’s objectives. Broadly stated, the Act’s drafters aimed to 
promote Utah’s agricultural economy by creating more flexible 
water markets (via water banks) to optimize water use and re-
duce transactional costs across various uses. Id. § 73-31-
104(1). Likewise, they wanted to facilitate agricultural produc-
tion, municipal demands, water quality improvements, admin-
istration and distribution of water rights, and a “healthy and 
resilient natural environment.” Id. § 73-31-104(2). 
 With these disparate objectives in view, water banks may 
only be approved for record holders of water rights or public 
entities. Third parties, without a vested interest in water, may 
not apply. Id. § 73-31-102(1). 
Any Water Right Holder May Create a Statutory 
Water Bank 

 Statutory water banks are more complicated to create than 
contract water banks, but are broader and more flexible for 
water users. And although it seems any record holder of a water 
right may seek approval for a bank, the application assumes the 
bank itself is constituted as a “legal entity recognized under 
Utah law.” Id. § 73-31-202(1)(c). The applicant must define the 
bank’s service area, and determine whether it will lend exclu-
sively groundwater rights or surface water rights; it cannot ac-
cept for deposit and lend both types. Id. § 73-31-202(1)(e)(i). 
Although nothing in the Act requires the applicant to deposit 
his own rights into the proposed bank, the applicant’s right to 
water must be “of the type accepted” by the bank—whether 
surface water or groundwater. Id. § 73-31-202(1)(e)(ii). Fur-
ther, a statutory water bank must determine ahead of approval 
how it will manage banked water rights for deposit and deliv-
ery. Id. § 73-31-202(1)(h). For example, section 73-31-
202(1)(h) requires the bank’s application to include procedures 
regarding how it will (1) fund administrative costs; (2) “design, 
facilitate, and conduct transactions” for the use of banked 
rights; (3) “accept, reject, and manage banked water rights”; 
and (4) “accept, review, and approve delivery requests.” Like-
wise, the applicant must also determine such details as criteria 
for delivery approval, under what circumstances a water depos-
itor may use a deposited water right, and how the bank will 
resolve operational complaints. Id. 
 Once an application is submitted to the Board of Water 
Resources (Board), the Board determines whether the applica-
tion is complete, and then notifies the public of the application 
within 30 days. Id. § 73-31-203(2)–(3). A public meeting re-
quired by section 73-31-204 allows comment on the application 
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for at least 30 days following the meeting, id. § 73-31-204(2), 
but commenting “does not create a right of appeal of the 
board’s decision under [the Utah Administrative Procedures 
Act], nor is the board required to address how or whether pub-
lic comments impacted the board’s decision,” id. § 73-31-
204(3). 
 The Board “shall” approve an application if it satisfies the 
requirements of section 73-31-202. Id. §§ 73-31-201(1), 
-205(1). But if the Board denies an application, it must “issue a 
written explanation to the applicant that sets forth the reason 
for denial . . . .” Id. § 73-31-205(3). Although under section 73-
31-205(3) an “appeal” is precluded, this provision may require 
some clarification because the Utah Administrative Procedures 
Act, id. §§ 63G-4-101 to -601, speaks largely to the “reconsid-
eration” or “review” of agency decisions, leaving the lack of a 
“right of appeal”—and for whom—open to some interpretation. 
Nevertheless, as long as the applicant’s information is appro-
priately detailed and meets the statutory requirements, the 
drafters skewed the Act in favor of approval. And it may be 
that rather than appealing a denial the Act intends the applicant 
to reapply after providing more information to the Board. 
“Public Entities” May Also Create Contract Water Banks 

 The Water Banking Act requires applicants for contract 
water banks, unlike statutory water banks, to be a “public enti-
ty” as defined in Utah Code Ann. § 73-1-4. Id. §§ 73-31-
102(15), -302(1). And in an odd twist of language, the Act 
states the public entity “may seek to have a contract for water 
use approved as a contract water bank . . . .” Id. § 73-31-302(1) 
(emphasis added). To be approved, the applicant must supply 
the bank’s name, mailing address, proposed service area, and 
how the governing body will be structured and operate, among 
other requirements. Id.  
 As with statutory water banks, applicants for a contract 
water bank must decide whether to accept and lend groundwa-
ter rights or surface water rights; choosing one type excludes 
the other. Id. § 73-31-302(1)(i). Further, the Board’s process 
for public notice and comment, as well as its decision making, 
is very similar to that of the statutory water bank. See id. § 73-
31-205(1). If the application meets the criteria, the Board 
“shall” approve it. Id. § 73-31-304(1). For both types of banks, 
however, the Board interprets compliance with statutory crite-
ria “liberally . . . to facilitate the objectives described in Section 
73-31-104.” Id. §§ 73-31-205(1), -304(1). 
Statutory and Contract Water Banks Rely on the 
State Engineer 

 The State Engineer’s involvement with both types of water 
banks is essentially twofold. First, the State Engineer will act 
on change applications seeking to deposit water rights into the 
bank. Id. § 73-31-501(1) (water rights are deposited by ap-
proved change applications). Second, the State Engineer will 
oversee the delivery of deposited rights to borrowers. Id. § 73-

31-502(3) (“administratively supervises delivery of water to a 
borrower”). 
 Practitioners and banking participants should be aware that 
in processing change applications the State Engineer is required 
to consider impairment to existing water rights. To the extent a 
bank is created with great flexibility in use and geographical 
extent, the State Engineer will likely be forced to include more 
limiting conditions under which the bank may use water under 
the approved change. In a real sense, the larger the bank’s ser-
vice area and choices for use, the more potential for injury to 
other users, and the more restricted the State Engineer’s ap-
proval is likely to be. This process provides the State Engineer 
an opportunity to prevent banked rights from interfering with 
other water rights in the approved area of use. Likewise, if a 
bank is noncompliant with its annual reporting requirements 
under section 73-31-401, the State Engineer may not, under 
section 73-31-402(5), approve further change applications into 
the bank. Also, the Water Banking Act is time-limited and will 
be repealed on December 31, 2030, id. § 63I-1-273(2)(c); the 
State Engineer cannot approve changes that would exceed that 
deadline, id. § 73-31-501(2). Practitioners and applicants 
should be aware that approved changes for bank deposits may 
include various limitations and conditions, including a time 
limitation, as outlined, and that banks are obligated to report to 
the State Engineer any known water violations, including those 
of approved change applications. Id. § 73-31-502(5). 
 State Engineer oversight regarding water deliveries to bor-
rowers is also mandated. Even after the State Engineer ap-
proves a change with conditions to prevent impairment, the 
State Engineer may review approved delivery requests at any 
time and restrict delivery requests for water “if the approved 
delivery request causes impairment to other water users.” Id. 
§ 73-31-502(3). This affords other water users some peace of 
mind—even an approved change into the entire service area for 
a bank may not be delivered in a way that would cause injury. 
Conclusion 

 The Water Banking Act dictates many application re-
quirements, but it is extremely flexible regarding what the bank 
looks like, how its internal organization and structure should 
function, and how it operates to administer deposited water 
rights and deliver borrowers’ requests for water use. While this 
flexibility may be a boon to the creativity of some water users, 
it may also overwhelm more pragmatic users with alternative 
choices for which type of legal entity to use for banking pur-
poses, what internal procedures and finances should look like, 
how water will be administered once deposited, and how to 
manage relationships with bank depositors and borrowers. 
Nevertheless, any user that desires to promote and facilitate the 
objectives outlined in section 73-31-104 now has the broad 
statutory tools to do so. 
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FEDERAL DISTRICT COURT ENJOINS 
IMPLEMENTATION OF 2020 WOTUS RULE 

IN COLORADO 
(Katrina B. Fiscella, Colorado Reporter)

 Section 404 of the Clean Water Act (CWA) requires a 
permit for any discharge of dredged or fill materials into “navi-
gable waters.” 33 U.S.C. § 1344(a). The CWA defines “navi-
gable waters” as “waters of the United States.” Id. § 1362(7). 
Thus, the scope of federal jurisdiction over dredge and fill ac-
tivity under section 404 depends on the precise meaning of 
“waters of the United States.” Unfortunately, consensus on 
what qualifies as “waters of the United States” has proven to be 
elusive, as evidenced (perhaps most prominently) by the 2006 
U.S. Supreme Court opinion in Rapanos v. United States, 547 
U.S. 715 (2006). 
 On June 22, 2020, the Navigable Waters Protection Rule 
(2020 WOTUS Rule) became effective, amending the prior 
regulation defining “waters of the United States” under the 
CWA, and effectively codifying the interpretation thereof set 
forth in Justice Scalia’s plurality opinion in Rapanos. See Nav-
igable Waters Protection Rule: Definition of “Waters of the 
United States,” 85 Fed. Reg. 22,250 (Apr. 21, 2020) (to be cod-
ified at 33 C.F.R. pt. 328 and scattered sections of 40 C.F.R.). 
A month before the effective date of the 2020 WOTUS Rule, 
the State of Colorado (Colorado) filed a complaint for declara-
tory and injunctive relief in the U.S. District Court for the Dis-
trict of Colorado seeking to invalidate and enjoin implemen-
tation of the 2020 WOTUS Rule in Colorado, naming as 
defendants the U.S. Environmental Protection Agency (EPA), 
its Administrator in his official capacity, the U.S. Army Corps 
of Engineers (Corps), and the Assistant Secretary of the Army 
for Civil Works in his official capacity (collectively, Agencies). 
 On June 19, 2020, three days before the 2020 WOTUS 
Rule took effect, U.S. District Judge William J. Martínez 
granted Colorado’s request for a preliminary injunction enjoin-
ing implementation of the 2020 WOTUS Rule in the District of 
Colorado during the pendency of Colorado’s lawsuit. Colorado 
v. EPA, 445 F. Supp. 3d 1295 (D. Colo. 2020).
 The district court began its order by noting that although 
Colorado explicitly requested a preliminary injunction under 
Federal Rule of Civil Procedure 65, the proper authority for 
preliminary relief in an action seeking review of agency action 
is the Administrative Procedure Act (APA), which states: 

continued on page 2 

NEVADA SUPREME COURT CLARIFIES 
SCOPE OF PUBLIC TRUST DOCTRINE 

(Gregory Morrison, Nevada Reporter)

 On September 17, 2020, the Nevada Supreme Court clari-
fied the extent to which the public trust doctrine applies to the 
waters of Nevada, including to previously appropriated or ad-
judicated water rights. Mineral Cty. v. Lyon Cty., No. 75917, 
2020 WL 5849506 (Nev. Sept. 17, 2020). In doing so, the court 
held that the doctrine is broadly applicable “to all waters within 
the state, including those previously allocated under prior ap-
propriation.” Id. at *1. Further, “[Nevada’s] statutory water 
scheme is consistent with the public trust doctrine by requiring 
the State Engineer to consider the public interest when allocat-
ing and administering water rights.” Id. Finally, the court held 
that “in recognizing the significance of finality in water rights, 
[the Nevada] Legislature has expressly prohibited reallocating 
adjudicated water rights that have not been otherwise aban-
doned or forfeited in accordance with the state’s water stat-
utes.” Id. Thus, the public trust could not be relied upon to 
divest a water user of its valid water appropriation. 
Legal and Factual Background 
 Litigation over the Walker River, a river originating in the 
Sierra Nevada in eastern California and terminating at Walker 
Lake in western Nevada, has been ongoing since 1902. See 
Rickey Land & Cattle Co. v. Miller & Lux, 218 U.S. 258, 262 
(1910). Once an important shelter to several species of migrato-
ry birds and to the fishing industry of Mineral County, Nevada, 
Walker Lake had by 1996 retained just 50% of its 1882 surface 
area and 28% of its 1882 volume. High concentrations of total 
dissolved solids resulted in a high salt content, a low oxygen 
content, and a high temperature that created inhospitable condi-
tions for native fish species. 
 In an effort to clarify questions crucial to the long-running 
litigation, the U.S. Court of Appeals for the Ninth Circuit certi-
fied two questions to the Nevada Supreme Court in 2018: 

Does the public trust doctrine apply to rights already 
adjudicated and settled under the doctrine of prior ap-
propriation and, if so, to what extent? 
If the public trust doctrine applies and allows for real-
location of rights settled under the doctrine of prior 
appropriation, does the abrogation of such adjudicated 
or vested rights constitute a “taking” under the Nevada 
Constitution requiring payment of just compensation? 

continued on page 4 

Volume LIII, Number 3, 2020



page 2 WATER LAW NEWSLETTER Vol. LIII, No. 3, 2020 
 

 
2020 WOTUS RULE 
(continued from page 1) 

When an agency finds that justice so requires, it may 
postpone the effective date of action taken by it, pend-
ing judicial review. On such conditions as may be re-
quired and to the extent necessary to prevent irrep-
arable injury, the reviewing court . . . may issue all 
necessary and appropriate process to postpone the ef-
fective date of an agency action or to preserve status 
or rights pending conclusion of the review proceed-
ings. 

445 F. Supp. 3d at 1299–1300 (quoting 5 U.S.C. § 705). 
 The court also noted, however, that the “distinction be-
tween Rule 65 and § 705 is mostly technical because a § 705 
stay is a provisional remedy in the nature of a preliminary in-
junction and its availability turns on the same four factors con-
sidered under a traditional Rule 65 analysis,” id. at 1300 (ci-
tations omitted) (citing Winkler v. Andrus, 614 F.2d 707, 709 
(10th Cir. 1980); Hill Dermaceuticals, Inc. v. U.S. Food & 
Drug Admin., 524 F. Supp. 2d 5, 8 (D.D.C. 2007)); namely: 
(1) likelihood of success on the merits; (2) likelihood of irrepa-
rable harm unless preliminary relief is granted; (3) the balance 
of equities weighs in favor of injunctive relief; and (4) injunc-
tive relief is in the public interest, id. (citing Winter v. NRDC, 
555 U.S. 7, 20 (2008)). 
 The district court proceeded to provide a succinct descrip-
tion of the circumstances giving rise to the lawsuit. According 
to the district court’s summary, the 2020 WOTUS Rule “nar-
rows the current definition” of the term “waters of the United 
States” under the CWA, “put[ting] some waters outside the 
reach of the CWA that [were] previously considered to be with-
in the reach of the CWA,” which the district court thereafter 
described as “Disputed Waters.” Id. Out of concerns related to 
dredge and fill activities in Disputed Waters, Colorado sued to 
enjoin implementation of the 2020 WOTUS Rule in Colorado. 
The district court pointed out, however, that regardless of the 
inclusiveness or exclusiveness of the 2020 WOTUS Rule, the 
CWA expressly allows states (such as Colorado) to establish 
and enforce their own regulations that are stricter (i.e., more 
inclusive) than section 404. Id. (citing 33 U.S.C. § 1344(t) 
(“Nothing in this section shall preclude or deny the right of any 
State . . . to control the discharge of dredged or fill material in 
any portion of the navigable waters within the jurisdiction of 
such State . . . .”)). Indeed, under the Colorado Water Quality 
Control Act (WQCA), Colo. Rev. Stat. §§ 25-8-101 to -803, 
Colorado asserts jurisdiction over “state waters,” which include 
Disputed Waters. 445 F. Supp. 3d at 1300–01. 
 The problem (according to Colorado) is that the WQCA 
“flatly prohibit[s]” discharges of dredged or fill material into 
state waters, and the only way for such discharges to occur is 
through the federal permitting process under section 404. Id. at 
1301 (citing Colo. Rev. Stat. § 25-8-503(4)). Also, a section 
404 permit is deemed to be a permit issued under the WQCA 
that will expire upon expiration of the section 404 permit. Id. at 
1302 (citing Colo. Rev. Stat. § 25-8-501(1)). Thus, according 
to the district court, “federal permits are essential to Colorado’s 
ability to overcome its own ban on dredging and filling.” Id. 

 In preparation for the changes to federal jurisdiction under 
the 2020 WOTUS Rule, Colorado administrators and legisla-
tors spent the first half of 2020 working on amendments to the 
WQCA to create a state permitting program equivalent to sec-
tion 404 with a jurisdictional reach coextensive with pre-2020 
WOTUS Rule jurisdiction. Id. at 1301. As the district court 
noted, Colorado’s efforts were “disrupted by the COVID-19 
pandemic” and “[t]he legislature adjourned on June 15, 2020, 
without passing legislation that would provide Section 404-like 
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authority to state administrators.” Id. Therefore, Colorado filed 
suit in federal district court seeking to invalidate the 2020 
WOTUS Rule and, in the meantime, enjoin its implementation 
in Colorado during the pendency of the suit. 
 The district court began its preliminary injunction analysis 
by considering the question of irreparable harm, i.e., whether 
irreparable harm is likely to occur in the absence of injunctive 
relief. Id. at 1301–07. According to the district court, Colorado 
claimed that irreparable harm would result from (1) the 
“‘[p]ermitting [g]ap’ and [f]oregone [d]evelopment”; in other 
words, the inability for developers to undertake projects that 
involve discharges of fill into state waters because of the ab-
sence of a legal mechanism that allows the discharge of fill 
materials in state waters, id. at 1302; (2) developers that were 
previously unsuccessful in obtaining federal permits and “may 
begin filling Disputed Waters, in violation of state law,” in the 
absence of federal jurisdiction over Disputed Waters, id. at 
1304; (3) the costs of creating and implementing a permitting 
program equivalent to section 404, id. at 1305; and (4) the costs 
of enforcing the current statute, id. at 1306. After rejecting the 
first, second, and third bases just listed, the district court con-
cluded that Colorado had established a likelihood of irreparable 
harm as a result of beginning to enforce its current statute in 
order to fill the enforcement void created by the 2020 WOTUS 
Rule. Id. at 1306–07. 
 Prior to so concluding, however, the district court noted 
“[i]n fairness to the Agencies” that Colorado had failed to 
“squarely present[]” the so-called “diversion-of-resources ar-
gument” to the district court. Id. at 1306 n.6. Instead, according 
to the district court: 

Colorado’s diversion-of-resources argument compris-
es: (i) one ambiguous sentence in its opening brief 
(ECF No. 24 at 10 (“[The New Rule] imposes an im-
mediate compliance and enforcement burden on Colo-
rado, which does not currently have dedicated funding 
or staffing resources to undertake enforcement against 
illegal fill activities and instead has relied on EPA and 
Corps oversight.”)); (ii) one sentence in a declaration 
supporting the opening brief (ECF No. 32 ¶ 15 (“The 
[Water Quality Control] Division does not currently 
have dedicated funding or staffing resources to under-
take this enforcement effort, so will need to pull en-
forcement resources currently dedicated to other clean 
water activities.”)); and (iii) one sentence in the reply 
brief (ECF No. 55 at 3 (“Enforcing against illegal fill 
activity in state waters will require the State to divert 
resources dedicated to other water pollution activities, 
threatening compliance and enforcement across clean 
water programs.”)). Colorado does not support these 
assertions with case law, and seems unaware of the 
various issues that a diversion-of-resources argument 
entails. But because the argument revolves around le-
gal principles rather than factual development, it ap-
pears to be one of those arguments that the Tenth 
Circuit would deem to be “preserve[d] (although bare-
ly),” Stender v. Archstone-Smith Operating Tr., 958 

F.3d 938, 948 (10th Cir. 2020), meaning it would be 
error for this Court to disregard it as inadequately de-
veloped. 

445 F. Supp. 3d at 1306 n.6 (alterations in original). Notwith-
standing the district court’s admonishment of Colorado for 
what the district court viewed as an inadequately developed 
argument, the district court found that the economic harm that 
Colorado would suffer as a result of enforcing its own dredge-
and-fill ban amounted to sufficiently imminent and irreparable 
harm for purposes of obtaining preliminary injunctive relief. Id. 
at 1307 (citing, inter alia, Havens Realty Corp. v. Coleman, 455 
U.S. 363, 379 (1982)). 
 The district court then considered whether Colorado is 
“likely to succeed in proving at least one of its theories that the 
Agencies unlawfully promulgated the [2020 WOTUS] Rule.” 
Id. at 1307–08. The district court began by noting that Colora-
do’s right to bring the lawsuit arises under the APA, which 
“empowers a reviewing court to ‘set aside’ agency action if it 
is, among other things, ‘arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law.’” Id. at 1308 
(quoting 5 U.S.C. § 706(2)(A)). The district court ultimately 
concluded that Colorado was likely to succeed in proving that 
the 2020 WOTUS Rule is otherwise “not in accordance with 
law,” relying primarily on the precedential impact of Rapanos. 
Id. at 1308–09. 
 Quoting the U.S. Court of Appeal for the Third Circuit’s 
summary of Rapanos in its opinion in United States v. Do-
novan, 661 F.3d 174 (3d Cir. 2011), the district court noted that 
the Supreme Court decided Rapanos in a 4-1-4 opinion, with 
the four dissenting justices taking an expansive view of “waters 
of the United States” and the five remaining justices taking a 
more limited view of the scope of jurisdiction under the CWA, 
“although they did not all agree on the proper test to determine 
the scope of that jurisdiction.” 445 F. Supp. 3d at 1308 (quoting 
Donovan, 661 F.3d at 179). Justice Scalia authored the plurality 
opinion; Justice Kennedy concurred; and Justice Stevens au-
thored the dissenting opinion. As described by the Third Cir-
cuit: 

At first glance, the Rapanos opinions seem to present 
an analytical problem: the three opinions articulate 
three different views as to how courts should deter-
mine whether wetlands are subject to the CWA, and 
no opinion was joined by a majority of the Justices. So 
which test should apply? Interestingly, after explain-
ing why he would have affirmed the judgments below, 
Justice Stevens noted that, “[i]t has been [the Supreme 
Court’s] practice in a case coming to us from a lower 
federal court to enter a judgment commanding that 
court to conduct any further proceedings pursuant to a 
specific mandate.” That practice, he observed, “has, 
on occasion, made it necessary for Justices to join a 
judgment that did not conform to their own views.” 
Then, Justice Stevens stated that, although the Justices 
voting to remand disagreed about the appropriate test 
to be applied, the four dissenting Justices—with their 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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broader view of the CWA’s scope—would nonethe-
less support a finding of jurisdiction under either the 
plurality’s or Justice Kennedy’s test, and that therefore 
the Corps’ jurisdiction should be upheld in all cases in 
which either test is satisfied. 

Id. at 1309 (alterations in original) (citations omitted) (quoting 
Donovan, 661 F.3d at 180). 
 As noted by the district court in Colorado v. EPA, the 
Agencies did not amend the definition of “waters of the United 
States” immediately following Rapanos, waiting instead until 
2015 to do so. Id. The 2015 amendment to the definition “pur-
port[ed] to codify Justice Kennedy’s ‘significant nexus’ test” 
enunciated in his concurring opinion in Rapanos. Id. (citing 80 
Fed. Reg. 37,054 (June 29, 2015) (to be codified at 33 C.F.R. 
pt. 328 and scattered sections of 40 C.F.R.) (2015 WOTUS 
Rule)). Colorado joined several other states in suing (success-
fully) to enjoin the 2015 WOTUS Rule. Id. at 1309–10 (citing 
North Dakota v. EPA, 127 F. Supp. 3d 1047 (D.N.D. 2015)). 
 Soon after President Trump took office, he “directed the 
Agencies to rescind or revise the 2015 Rule” in favor of the test 
espoused by Justice Scalia’s plurality opinion in Rapanos. 
Id. at 1310 (citing Exec. Order No. 13,778, § 3, 82 Fed. Reg. 
12,497 (Feb. 28, 2017)). In 2019, the 2015 WOTUS Rule was 
invalidated on the merits by the U.S. District Courts for the 
Southern District of Georgia and the Southern District of Tex-
as. Id. (citing Georgia v. Wheeler, 418 F. Supp. 3d 1336 (S.D. 
Ga. 2019); Texas v. EPA, 389 F. Supp. 3d 497 (S.D. Tex. 
2019)). Soon thereafter, in October 2019, the Agencies re-
pealed the 2015 WOTUS Rule, and in April 2020, the Agencies 
published the 2020 WOTUS Rule. Id. 
 “[O]ne of the explicit purposes of the [2020 WOTUS] 
Rule is to establish ‘categorically jurisdictional and categorical-
ly excluded waters,’” such as “[e]phemeral features, including 
ephemeral streams, swales, gullies, rills, and pools.” Id. (third 
alteration in original) (quoting 85 Fed. Reg. at 22,270, 22,340). 
 This categorical exclusion is based on the Scalia plurality 
opinion in Rapanos, in which the plurality excluded from sec-
tion 404 “channels containing merely intermittent or ephemeral 
flow.” Id. at 1311 (quoting Rapanos, 547 U.S. at 733–34). But 
this exclusion—which the 2020 WOTUS Rule purports to codi-
fy—was rejected by the five remaining Justices in Rapanos. Id. 
(citing Rapanos, 547 U.S. at 768–70 (Kennedy, J., concurring 
in the judgment), 800–04 (Stevens, J., dissenting [joined by 
Souter, Ginsburg, and Breyer])). These five Justices “found 
[Scalia’s] plurality opinion to be ‘inconsistent with the [CWA’s] 
text, structure, and purpose.’” Id. (second alteration in original) 
(quoting Rapanos, 547 U.S. at 776 (Kennedy, J., concurring in 
the judgment); citing id. at 800 (Stevens, J., dissenting)). 
 The district court then cited Vasquez v. Hillery, 474 U.S. 
254 (1986), for the proposition that “agreement of five justices, 
even when not joining each other’s opinions, ‘carr[ies] the 
force of law.’” 445 F. Supp. 3d at 1311 (alteration in original) 
(quoting Vasquez, 474 U.S. at 262 n.4). Because the 2020 
WOTUS Rule is expressly intended to codify the plurality 
opinion in Rapanos, which was rejected by five Justices, the 
district court concluded that the 2020 WOTUS Rule is fore-
closed by Rapanos. Id. at 1312 (explaining that “Justice Ken-
nedy and the dissenters already rejected the specific approach 
the Agencies adopted here”). Accordingly, the district court 

found in favor of Colorado as to the likelihood that Colorado 
would succeed on the merits in invalidating the 2020 WOTUS 
Rule as otherwise “not in accordance with law” under the APA. 
Id. (quoting 5 U.S.C. § 706(2)(A)). 
 The district court then turned to the final two factors of the 
preliminary injunction analysis, namely, the balance of equities 
and the public interest, noting that when a preliminary injunc-
tion is sought against the government, these two factors are 
treated together. Id. (citing Nken v. Holder, 556 U.S. 418, 435 
(2009)). On these factors, the district court concluded that it 
was in the public interest to maintain the status quo pending 
resolution on the merits, especially given its conclusion regard-
ing the likelihood that the 2020 WOTUS Rule would ultimately 
be invalidated on the merits. Id. at 1313. 
 The district court then entered its order staying the effec-
tive date of the 2020 WOTUS Rule within the District of Colo-
rado and preliminarily enjoining the Agencies to continue 
administering section 404 in Colorado under the provisions of 
33 C.F.R. § 328.3 as codified prior to June 22, 2020. 445 F. 
Supp. 3d at 1313. 
 The district court’s order is currently pending review in the 
U.S. Court of Appeals for the Tenth Circuit. 
 Editor’s Note: On the same day as this decision from the 
District of Colorado, the U.S. District Court for the Northern 
District of California ruled the opposite way, declining to issue 
a preliminary injunction to prevent implementation of the new 
regulation in a suit brought by multiple states. California v. 
Wheeler, No. 3:20-cv-03005, 2020 WL 3403072 (N.D. Cal. 
June 19, 2020). The California case does not cite the ruling 
from Vasquez that is foundational to the Colorado v. EPA deci-
sion addressed in this report. The Federal Water Quality report 
in the next issue of this Newsletter will address overall devel-
opments in the litigation challenging the new Navigable Waters 
Protection Rule. 
 
 
SCOPE OF PUBLIC TRUST DOCTRINE 
(continued from page 1) 

Mineral Cty. v. Walker River Irr. Dist., 900 F.3d 1027, 1034 
(9th Cir. 2018); see Vol. LI, No. 3 (2018) of this Newsletter. 
 The Ninth Circuit noted that the question of whether the 
public trust doctrine applied to Nevada waterways had been 
answered by the Nevada Supreme Court in 2011 in Lawrence 
v. Clark County, 254 P.3d 606 (Nev. 2011); see Vol. XLIV, 
No. 3 (2011) of this Newsletter. The Lawrence court, however, 
did not answer the question of how the public trust would be 
applied, particularly when applied to previously adjudicated 
water rights. More specifically, the question was whether the 
quantity of previously adjudicated water rights could be re-
duced in order to satisfy public trust uses like recreation and 
fisheries. 
The Mineral County Decision 
 The court rephrased the first question slightly, asking 
“whether the [public trust] doctrine permits reallocating water 
rights previously settled under Nevada’s prior appropriation 
doctrine.” Mineral Cty., 2020 WL 5849506, at *1. In doing so, 
the court expanded the question from only adjudicated water 
rights to all prior appropriations. The ultimate question consid-
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ered, then, was how to reconcile the seemingly competing doc-
trines of prior appropriation and public trust. 
 The court concluded that the public trust doctrine, as im-
plemented through Nevada’s comprehensive water statutes, 
does not permit the reallocation of water rights already settled 
under the doctrine of prior appropriation. Although the public 
trust doctrine “applies to all waters within the state, including 
those previously allocated under prior appropriation,” Nevada’s 
statutory water scheme satisfies the state’s public trust obliga-
tions “by requiring the State Engineer to consider the public 
interest when allocating and administering water rights.” Id. 
That conclusion is supported by the Nevada Legislature’s favor 
for finality in water rights, and the statutory prohibition on real-
locating adjudicated water rights that have not been otherwise 
abandoned or forfeited. Id. at *9.  
 Applicability to Water Rights Adjudicated and Settled Un-
der Prior Appropriation. Prior appropriation—the allocation of 
water rights on a “first in time, first in right” basis—has been 
the prevailing water law in Nevada since at least 1866. See 
Lobdell v. Simpson, 2 Nev. 274, 279 (1866). The court only 
formally adopted the public trust doctrine in the 2011 Law-
rence decision. See Mineral Cty., 2020 WL 5849506, at *3–4. 
Thus, to determine how the two competing doctrines would 
coexist, the court needed to determine the point at which the 
public trust is triggered. 
 In Lawrence, the court explained that the “sources of Ne-
vada’s public trust doctrine derived not only from common 
law, but from Nevada’s Constitution, its statutes, and the inher-
ent limitations on the state’s sovereignty.” Id. at *4 (citing 
Lawrence, 254 P.3d at 612). Of paramount importance to the 
public trust doctrine is article 8, section 9 of the Nevada Con-
stitution—the Gift Clause—which imposes a fiduciary respon-
sibility on the state in disposing of publicly owned resources. 
Id. Applying those principles to water, the court determined 
that the public trust doctrine has limited the state’s sovereign 
power to allocate water rights since the time of statehood. Id. 
Thus, all prior allocations of water in Nevada were made sub-
ject to the public trust. 
 Applicability to All Waters in the State. The next question 
to be addressed by the court was the res of the public trust: 
what water is within the public trust doctrine. Does the public 
trust apply only to those waterways that were navigable at the 
time of statehood, or does it apply more broadly—to all waters 
of the state based on the connectivity of navigable, non-
navigable, and groundwater sources? 
 The court held that “[t]o limit the public trust doctrine to 
only navigable waterways and the lands below would ignore 
the fact that flowing water that feeds into the navigable waters 
is allocated along the way,” including groundwater tributary to 
surface flows. Id. at *5. Thus, all waters within the state are 
subject to the public trust doctrine and the state’s ability to al-
locate them would be limited by the doctrine. Id. at *6. 
 Public Interest Analysis as Satisfaction of the Public Trust. 
After deciding that the doctrine would broadly apply to all wa-
ters of the state, even those that were subject to valid appropria-
tions, the court needed to determine if those prior appropria-
tions satisfied the state’s public trust responsibility. The court 
found that they did, based on the public interest analysis re-
quired by Nevada’s comprehensive water statutes. Id. 

 In Lawrence, the court adopted a three-part test to deter-
mine whether the dispensation of public trust property is valid. 
Id. at *7 (citing Lawrence, 254 P.3d at 616). Specifically, 
courts must consider “(1) whether the dispensation was made 
for a public purpose, (2) whether the state received fair consid-
eration in exchange for the dispensation, and (3) whether the 
dispensation satisfies ‘the state’s special obligation to maintain 
the trust for the use and enjoyment of present and future gener-
ations.’” Id. (quoting Lawrence, 254 P.3d at 616). 
 The court in Mineral County held that Nevada’s compre-
hensive water statutes satisfy the test from Lawrence because 
they “(1) constrain water allocations based on the public inter-
est and (2) satisfy all of the elements of the dispensation of 
public trust property . . . .” Id. at *6. In addition to the statutory 
criteria, the State Engineer had developed at least 13 separate 
public interest elements, id. at *7 (citing Pyramid Lake Paiute 
Tribe of Indians v. Washoe Cty., 918 P.2d 697, 698–99 (Nev. 
1996)), and those criteria amounted to a public trust analysis 
that satisfies the state’s fiduciary responsibility, id. at *9. 
 The Importance of Finality in Water Rights. Finally, the 
court bolstered its conclusions above by citing multiple statuto-
ry sections that stress the importance of finality in the water 
law. Id. In Nev. Rev. Stat. § 533.185, the legislature recognized 
the importance of a judicial decree regarding a water right per-
mit. Mineral Cty., 2020 WL 5849506, at *9. Regarding judicial 
decrees, Nev. Rev. Stat. § 533.210(1) provides that “[t]he de-
cree entered by the court . . . shall be final and shall be conclu-
sive upon all persons and rights lawfully embraced within the 
adjudication . . . .” Mineral Cty., 2020 WL 5849506, at *9 
(emphasis omitted). Nev. Rev. Stat. § 533.0245 “then prohibits 
the State Engineer from carrying out his or her duty ‘in a man-
ner that conflicts with any applicable provision of a decree or 
order issued by a state or federal court.’” Mineral Cty., 2020 
WL 5849506, at *9. The court acknowledged that “recognition 
of finality is vital in arid states like Nevada,” and that the pub-
lic trust doctrine should not be used to undermine otherwise 
valid appropriations. Id. 
What Does It All Mean? 
 While the court’s embrace of the comprehensive scope of 
the public trust doctrine—applying it to all waters in the state, 
including groundwater and water already subject to valid ap-
propriations—made several interested industries (particularly 
agriculture and mining) uneasy, those fears were largely as-
suaged by the court’s acknowledgment that the public trust was 
incorporated into the water statutes. Ultimately, the Mineral 
County ruling serves to remind would-be appropriators that the 
public trust is a consideration in any appropriation, and that the 
State Engineer will need to be cognizant of the public trust be-
ing used to challenge future water appropriations. 
 Editor’s Note: The reporter filed an amicus curiae brief 
for the Nevada Mining Association in this case. 
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ADWR RECOMMENDS APPROVAL OF COLORADO RIVER 
WATER TRANSFER 
 On September 4, 2020, the Arizona Department of Water 
Resources (ADWR) issued its recommendation that the U.S. 
Bureau of Reclamation (Reclamation) approve the transfer of 
1,078 acre-feet per year (afy) of GSC Farm, LLC’s (GSC) main-
stem fourth priority Colorado River entitlement to the Town 
of Queen Creek (Queen Creek), a municipality in the greater 
Phoenix metropolitan area. See Letter to Sec’y of the Interior 
David Bernhardt, from ADWR Dir. Thomas Buschatzke, Re: 
Proposed Transfer of GSC Farm LLC’s Fourth Priority Colora-
do River Entitlement to the Town of Queen Creek (Sept. 4, 
2020) (Transfer Recommendation). GSC and Queen Creek had 
requested a recommendation for approval to transfer 2,083.1 
afy based upon the consumptive use volume of GSC’s full 
fourth priority Colorado River entitlement. Id. at 1. However, 
ADWR recommended that GSC retain 1,005 afy of its fourth 
priority Colorado River entitlement for future use on land owned 
by GSC. Id. at 2. ADWR found that because GSC planned on 
developing its land for municipal uses and there are no other 
identifiable water supplies to serve those uses, GSC should 
retain a portion of the entitlement to supply future development 
on its land. Id. at 5. 
 A key issue addressed in the Transfer Recommendation is 
an argument by opponents that GSC’s entitlement is part of 
164,652 afy of fourth priority entitlements reserved for use 
only on the mainstem of the Colorado River. The opponents’ 
argument is based in part on a 1990 letter from a former 
ADWR director to the Secretary of the Interior regarding Colo-
rado River allocations in Arizona (1990 Letter), and a 1988 
internal Reclamation memo regarding a contract with the Cen-
tral Arizona Water Conservation District, the Arizona political 
subdivision that operates the Central Arizona Project (1988 
Memo). After discussing both of these documents, ADWR con-
cluded that GSC’s entitlement is not subject to the reservation 
for use on the Colorado River mainstem. Id. at 6. 
 ADWR found that the 1990 Letter did not reserve 164,652 
afy for mainstem use, nor was the letter binding on ADWR. Id. 
at 5–6. The Transfer Recommendation explains that by 1990, a 
total of 122,000 afy was contracted for along the mainstem, 
leaving about 43,000 afy of uncontracted-for Colorado River 
water. Id. In the 1990 Letter, ADWR had recommended that 
Reclamation negotiate new or amended contracts with entities 
along the mainstem for the uncontracted-for water, 40,000 afy, 
and that 4,927 afy be reserved for future municipal and indus-
trial use on the mainstem. Id. In the Transfer Recommendation, 
ADWR concluded that to the extent the 1990 Letter recom-
mended a small reserve of Colorado River water for mainstem 
municipal and industrial use, GSC’s irrigation entitlement is 
not subject to that reservation. Id. Moreover, ADWR deter-
mined even if the 1990 Letter impliedly reserved the entire 
164,652 afy for mainstem use, the 1990 Letter explicitly ac-
knowledged it was nonbinding and therefore does not limit the 
proposed GSC to Queen Creek transfer. Id. at 6. 

 Additionally, ADWR determined that the 1988 Memo did 
not prohibit a transfer of fourth priority Colorado River water 
from the mainstem to central Arizona. Id. The 1988 Memo 
addressed the proposed amendatory contract between the Unit-
ed States and the Central Arizona Water Conservation District 
for the fourth priority Central Arizona Project water supply. Id. 
That proposed amendatory contract provided that the Secretary 
would limit total mainstem entitlement contracts to 165,000 
afy. Id. However, the 1988 Memo noted that nothing in the 
contract would limit the Secretary’s right to adjust or reduce a 
mainstem entity’s entitlement. Id. Thus, ADWR concluded that 
the 1988 Memo describes a limit on the volume of water for 
mainstem uses, rather than a reservation of those uses for the 
mainstem. Id. 
 The Transfer Recommendation also addresses comments 
that the proposed GSC to Queen Creek transfer would serve as 
precedent for future transfers that will result in less water avail-
able to mainstem users. Id. at 6–7. In response to the precedent 
comment, ADWR explained that each entitlement is unique, 
and that ADWR will consider all of the facts associated with 
each proposed transfer. ADWR acknowledged that while some 
mainstem entitlement contracts may be appropriate for transfer 
to other locations, including central Arizona, others may pre-
sent challenges that weigh against a transfer (e.g., impacts to 
irrigation district operations or salinity impacts requiring re-
lease of additional water from Lake Mead to satisfy the United 
States’ obligations under Minute 242). Id. at 7. 
 In response to comments that other fourth priority users on 
the mainstem need additional water, and that the GSC entitle-
ment should go to those users, ADWR noted that from 2010 to 
2019 fourth priority mainstem users diverted an average 
amount of 90,448 afy, and that the usage is significantly less 
than the 151,307 afy of fourth priority water contracted for on 
the mainstem. Id. ADWR found that even if GSC transferred its 
full diversionary allocation, as opposed to the more limited 
volume recommended by ADWR, a substantial volume of 
fourth priority water would remain available for future main-
stem community growth. Id.  
 Although only recommending transfer for a portion of the 
total volume requested by GSC and Queen Creek, the Transfer 
Recommendation is notable for being the first time ADWR has 
recommended approval of a proposed transfer of a mainstem 
fourth priority entitlement for use in central Arizona. GSC and 
Queen Creek must still obtain approval for the proposed trans-
fer from the Secretary of the Interior. However, if those entities 
are successful, the transfer could signal a new era in manage-
ment of Arizona’s Colorado River supply in which certain 
mainstem supplies may be available to help meet central Ari-
zona water needs on a temporary or permanent basis. 
 
SPECIAL MASTER ENTERS RULING ON FORFEITURE IN THE 
GILA RIVER GENERAL STREAM ADJUDICATION 
 On September 10, 2020, Special Master Susan Harris for 
the Gila River general stream adjudication ruled that water 
rights predating Arizona’s 1919 surface water code (1919 Wa-
ter Code) were subject to Arizona water rights forfeiture stat-
utes. See Minute Entry, In re St. David Irr. Dist., Contested 
Case No. W1-11-1675 (Ariz. Super. Ct., Maricopa Cty., Sept. 
10, 2020) (Forfeiture Order). The ruling was issued in an order 
denying a motion for summary judgment filed by the Salt River 
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Project Agricultural Improvement and Power District and the 
Salt River Valley Water Users’ Association (collectively, Salt 
River Project), and joined in by numerous other claimants with 
state law-based water rights, requesting the Special Master to 
find, as a matter of law, that pre-1919 water rights were not 
subject to Arizona’s forfeiture statutes. 
 Arizona’s current surface water code provides that when 
the owner of an appropriative water right ceases or fails to use 
the water appropriated for five successive years, the right shall 
cease, and the water shall revert to the public for appropriation. 
See Ariz. Rev. Stat. §§ 45-141(C), -188(A). The forfeiture stat-
utes operate in disregard of the intent of the water right owner 
to maintain its water right. This is different from common law 
abandonment, which requires both a period of nonuse and in-
tent to abandon a water right. See Phelps Dodge Corp. v. Dep’t 
of Water Res., 118 P.3d 1110, 1115 (Ariz. Ct. App. 2005). Ari-
zona’s forfeiture statutes do, however, include numerous statu-
tory excuses for nonuse that can be asserted in defense to a 
claim of forfeiture. See Ariz. Rev. Stat. § 45-141(E). 
 Arizona first adopted statutes providing for the forfeiture 
of vested water rights under its 1919 Water Code, which be-
came effective on June 12, 1919. Ariz. Laws 1919, ch. 164, 
§ 1. However, the 1919 forfeiture provision and certain other 
provisions of the 1919 Water Code included savings clauses 
providing that nothing in the code was to be construed so as to 
take away or impair prior vested water rights. Id.; see also id. 
§ 56. Numerous state law-based surface water right owners in 
Arizona, including the Salt River Project in its motion for 
summary judgment, have taken the position that these savings 
clauses, which have carried forward into the current surface 
water code, prohibit the application of the forfeiture statutes to 
pre-1919 water rights. 
 The basis for Special Master Harris’s ruling was the Ari-
zona Supreme Court’s decision in San Carlos Apache Tribe v. 
Superior Court ex rel. County of Maricopa, 972 P.2d 179 
(Ariz. 1999), which the Special Master concluded had deter-
mined that pre-1919 water rights were subject to forfeiture, a 
decision she was bound to follow. Forfeiture Order at 13–14. In 
San Carlos, the Arizona Supreme Court addressed whether 
certain amendments to Arizona’s surface water code, including 
its forfeiture statutes, violated the Arizona Constitution. The 
San Carlos court held that certain amendments to Arizona’s 
forfeiture statutes expressly providing pre-1919 water rights 
were not subject to forfeiture operated to retroactively alter 
vested substantive rights and, as a result, violated the due pro-
cess clause of the Arizona Constitution. Id. at 10 (citing San 
Carlos, 972 P.2d at 189–90). Rejecting arguments to the con-
trary, the Special Master concluded that in reaching this hold-
ing the San Carlos court had considered the law applicable to 
pre-1919 rights prior to the 1995 amendments and concluded 
such rights were subject to forfeiture. Id. at 13–14. 
 Finding that the San Carlos court addressed the forfeiture 
issue, and that she was bound by that decision, Special Master 
Harris did not include in the Forfeiture Order an analysis of the 
Salt River Project’s arguments regarding the impacts of the 
savings clauses under the 1919 Water Code. However, it is 
very likely the Salt River Project and other allied parties in the 
St. David contested case will challenge the Forfeiture Order in 
due course, and that the issue will ultimately be addressed 
again by the Arizona Supreme Court. In the meantime, the For-

feiture Order stands as a ruling in the Gila River general stream 
adjudication that pre-1919 water rights are subject to Arizona 
forfeiture statutes. All holders of such water rights should exer-
cise and protect their water in accordance with those statutes. 
 Editor’s Note: The reporters’ law firm regularly repre-
sents clients in the Gila River general stream adjudication and 
participated in the St. David contested case in support of the 
Salt River Project’s motion for summary judgment. 
 
 

CALIFORNIA 
(Alf W. Brandt, Reporter) 

 
 
STATE WATER RESOURCES CONTROL BOARD HAS BROAD 
AUTHORITY TO REGULATE REASONABLE USE 
 California’s Third District Court of Appeal (Sacramento) 
again issued a landmark water decision. In Stanford Vina 
Ranch Irrigation Co. v. State, 264 Cal. Rptr. 3d 509 (Ct. App. 
2020), the court reaffirmed the broad authority of the State Wa-
ter Resources Control Board (SWRCB) to regulate unreasona-
ble use of water under the mandate of article X of the 
California Constitution that all water use must be reasonable. 
 Stanford Vina Ranch Irrigation Company (Stanford Vina) 
holds water rights to two-thirds of the flow of Sacramento Val-
ley’s Deer Creek, based on a 1923 decree. In early 2014, Gov-
ernor Jerry Brown issued a drought emergency decree and 
signed legislation authorizing the SWRCB to take emergency 
action during California’s worst drought. In May 2014, the 
SWRCB issued an emergency regulation, based on the reason-
able use doctrine, setting minimum instream flows for fish in 
Deer Creek and two other nearby creeks. In June 2014, it began 
issuing curtailment orders to all Deer Creek diverters to cease 
or reduce diversions to ensure minimum flows. 264 Cal. Rptr. 
3d at 516–20. 
 Stanford Vina sued in October 2014, challenging both the 
regulations and the curtailment orders, alleging a taking of 
vested water rights without compensation, a violation of due 
process rights, and other illegalities. The trial court upheld the 
SWRCB regulation and the curtailment orders. Id. at 521–22. 
 The appellate court affirmed both rulings, quoting the 
landmark case of Joslin v. Marin Municipal Water District, 429 
P.2d 889, 894 (Cal. 1967): 

[W]hat is a reasonable use of water depends on the 
circumstances of each case, [but] such an inquiry can-
not be resolved in vacuo isolated from statewide con-
siderations of transcendent importance. Paramount 
among these we see the ever increasing need for the 
conservation of water in this state, an inescapable real-
ity of life quite apart from its express recognition in 
the 1928 amendment. 

264 Cal. Rptr. 3d at 523 (second alteration in original). The 
court held that the SWRCB had properly issued the emergency 
regulations within the scope of the SWRCB’s regulato-
ry/legislative authority. Id. at 526–30. The decision focused on 
the proper standard of review, which depends on the nature of 
each decision. It distinguished between quasi-adjudicative and 
quasi-administrative decisions and the resulting standard of 
review. Id. at 524–25. The court noted that the plaintiff did not 
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have any “fundamental vested right to an unreasonable use of 
water.” Id. at 525. The court also rejected claims that the cur-
tailment orders violated the rule of priority, again noting that 
the plaintiff had no vested right to unreasonable water use, id. 
at 533, and the SWRCB had substantial evidence for its cur-
tailment order, id. at 531–34. 
 
CALIFORNIANS’ CONSTITUTIONAL RIGHT TO REFERENDUM 
EXCEPTS WATER RATES AS “TAXES” 
 In Wilde v. City of Dunsmuir, 470 P.3d 590 (Cal. 2020), 
the California Supreme Court held that water rates constitute a 
“tax” as that term was used in the state’s 1911 constitutional 
amendment that established Californians’ right to a referendum 
on legislative actions in article II but included an exception for 
taxes. In doing so, the court overturned a court of appeal deci-
sion that, applying terms of a 1996 constitutional amendment 
on “taxes” and “fees” (Prop 218), had directed the trial court to 
order the city to put a referendum on water rates on the ballot. 
 The City of Dunsmuir (City), on the upper Sacramento 
River (above Shasta Dam), dubs its water from nearby moun-
tain springs the “Best Water on Earth.” In 2014, the City as-
sessed the condition of its water system and determined that it 
needed substantial additional investment. It had aging, leaky 
water mains and a 105-year-old water tank that needed re-
placement. It proposed new water rates to pay for the capital 
improvements. Id. at 594–95. Plaintiff Leslie Wilde opposed 
the higher rates, and exercised rights under article XIII of the 
California Constitution to protest and place a competing initia-
tive on the ballot, which voters rejected. Wilde also sought to 
subject the water rates to a referendum under article II, but the 
City refused to put it on the ballot. The City asserted that set-
ting water rates is an administrative act under Prop 218, which 
provided for initiatives, not a referendum, on water rates. Id. at 
595. 
 Wilde filed a petition for a writ of mandate seeking to 
compel the City to place the referendum on the ballot. The trial 
court denied the petition, agreeing with the City that Prop 218 
did not provide for a referendum on water rates. Id. The Third 
District reversed, holding that both parties agreed that, under 
Prop 218, water rates were “fees,” not taxes. The exemption 
from referendum requirements for “taxes,” in article II, did not 
apply. The City therefore was required to put a referendum on 
the ballot. Id. at 596. 
 The California Supreme Court reversed the Third District, 
holding that water rates constituted a “tax” as the 1911 consti-
tutional amendment used the term. Id. at 605. Article II ex-
empts “statutes providing for tax levies or appropriations” from 
the constitutional right to put a referendum on the ballot. Id. at 
596 (quoting Cal. Const. art. II, § 9(a)). Relying on precedent 
dating back more than a century, the court concluded: “Munic-
ipal water rates fall well within this broad understanding of the 
term ‘tax.’” Id. at 598. It rejected Wilde’s arguments that the 
law in 1911 distinguished between taxes and fees. 
 The supreme court described water service as one of the 
City’s “most basic and essential functions.” Id. at 601. Examin-
ing the purpose of article II and its referendum exemptions, the 
court found that the reason that article II exempted taxes was to 
“prevent disruption of its operations by interference with the 
administration of its fiscal powers and policies.” Id. at 600. 
Noting the risk of failure of leaky water pipes and old storage 

tanks, the court observed that “the gradual disrepair of a fun-
damental government service is as much a cause for concern as 
a wholesale shutdown.” Id. at 602. 
 
WELL CONSTRUCTION PERMITS MAY BE DISCRETIONARY, 
REQUIRING CEQA COMPLIANCE 
 The California Supreme Court held, in Protecting Our 
Water & Environmental Resources v. County of Stanislaus, 472 
P.3d 459 (Cal. 2020), that issuing well construction permits 
may be a discretionary act requiring compliance with the Cali-
fornia Environmental Quality Act (CEQA), Cal. Pub. Res. 
Code §§ 21000–21177. 
 Since 1983, Stanislaus County had issued well construc-
tion permits as a ministerial act subject to compliance with 
state well construction standards, except for permits of appli-
cants who requested a variance from the standards and con-
vinced the county public health officer that compliance with a 
particular standard was “unnecessary.” 472 P.3d at 465. In 
2014, the county barred the “unsustainable” extraction and ex-
port of groundwater. Id. It nevertheless categorized most per-
mits, those not requiring a variance, as ministerial, and did not 
require compliance with CEQA. Id. 
 The plaintiffs filed suit in January 2014, alleging that all 
well permits were discretionary. The trial court ruled that all 
permits were ministerial, not requiring CEQA compliance. The 
appellate court reversed, holding that all permits were discre-
tionary, requiring CEQA compliance. Id. at 466. The supreme 
court rejected both perspectives, holding that decisions as to 
ministerial versus discretionary could not be made categorical-
ly in either direction. That did not comply with CEQA’s rules 
distinguishing between ministerial and discretionary decisions. 
The court concluded that the county’s “practice of categorical-
ly classifying all the permits as ministerial violates CEQA.” Id. 
at 468. It stated: 

 In summary, when an ordinance contains stand-
ards which, if applicable, give an agency the required 
degree of independent judgment, the agency may not 
categorically classify the issuance of permits as minis-
terial. It may classify a particular permit as ministerial 
(CEQA Guidelines, § 15268, subd. (a)), and develop a 
record supporting that classification. 

Id. at 472. 
 
IMPERIAL IRRIGATION DISTRICT, NOT THE FARMERS IT 
SERVES, HOLDS THE SYSTEM’S WATER RIGHTS; DISTRICT’S 
EQUITABLE DISTRIBUTION PLAN FOR WATER WAS AN ABUSE 
OF DISCRETION 
 Reviewing the history of water and agriculture in the Im-
perial Valley, the California Fourth District Court of Appeal 
held, in Abatti v. Imperial Irrigation District, 266 Cal. Rptr. 3d 
26 (Ct. App. 2020), that the Imperial Irrigation District (Impe-
rial), not the farmers it serves, holds the water rights for their 
systems.  
 Imperial delivers water from the Colorado River, via the 
All-American Canal, to farmers in California’s Imperial Val-
ley, on the Mexican border. Its water rights date back more 
than a century. In 2003, Imperial accepted limits on its Colora-
do River supply when the California “quantification settlement 
agreement” set internal allocations for the state’s share of the 
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river. In 2013, it adopted an “equitable distribution plan” 
(EDP) for its customers for all years. The EDP gave a priority 
for drinking water and certain industrial uses, which would lead 
to bigger cuts for farmers during droughts. Id. at 37. 
 Michael Abatti, whose family had farmed in the Imperial 
Valley for a century, challenged the EDP. He filed suit against 
the EDP for mandamus, unconstitutional taking of water rights, 
and breach of fiduciary duty by Imperial. The trial court issued 
a writ of mandate requiring Imperial to repeal the EDP, con-
cluding that farmers “own the equitable and beneficial interest” 
in Imperial’s water rights. Id. at 42. It found that Imperial 
abused its discretion by adopting the EDP in transferring those 
rights to other users. It barred use of the EDP in apportioning 
water. Id. 
 The court of appeal affirmed the trial court’s finding of an 
abuse of discretion in prioritizing other water users, but it re-
versed on other points. The court reviewed the long history of 
farming/irrigation, water development, and water rights in the 
region. Id. at 43–47. While it agreed with the trial court that 
irrigators had an “equitable and beneficial interest” in Imperi-
al’s water rights, id. at 47, their interest is only a right to water 
service, not a right to the amount of water that they historically 
had received, id. at 47–51. The appellate court reviewed the 
development of the EDP in detail. Id. at 54–57. It then ana-
lyzed, in detail, the EDP’s provisions and the lower court’s 
decision as to how the EDP prioritized users. Id. at 58–63. It 
concluded that Imperial abused its discretion in adopting the 
EDP, but only as to user prioritization. Id. at 71. 
 In other rulings, the court of appeal meticulously addressed 
several issues that led to its narrower holding that Imperial 
erred in prioritizing uses, but the plaintiffs did not have a right 
to receive its historical allocations. Its subsidiary holdings in-
cluded: 

 overturning the trial court’s declaratory relief requir-
ing Imperial to use a historical method to apportion 
water, id. at 71–74; 

 affirming the lower court’s demurrer of the plaintiff’s 
claims for breach of fiduciary duty and takings, id. at 
74–80;  

 affirming the lower court’s rejection of defenses based 
on the statute of limitations and a prior validation ac-
tion, id. at 80–84; and 

 rejecting the plaintiff’s arguments on appeal as to col-
lateral and judicial estoppel and mootness, id. at 84–
86. 

 
 

MINNESOTA 
(Aleava R. Sayre and Gregory A. Fontaine, Reporters) 

 
 
CITIZEN SUITS UNDER THE MINNESOTA ENVIRONMENTAL 
RIGHTS ACT 
 The Minnesota Supreme Court issued a decision in July 
2020 clarifying the scope of the Minnesota Environmental 
Rights Act (MERA), Minn. Stat. §§ 116B.01–.13, which pro-
vides state citizens with private rights of action to protect the 
environment and natural resources. White Bear Lake Restora-

tion Ass’n ex rel. State v. Minn. Dep’t of Nat. Res., 946 N.W.2d 
373 (Minn. 2020), aff’g in part, rev’g in part 928 N.W.2d 351 
(Minn. Ct. App. 2019). 
 Two homeowners’ associations sued the Minnesota De-
partment of Natural Resources (DNR) after White Bear Lake, a 
large lake in suburban St. Paul, reached historic lows in the 
early 2010s. They claimed DNR was responsible for polluting 
and impairing the lake, largely through alleged mismanagement 
of the groundwater-appropriation permitting process for which 
DNR is responsible under state law. The associations brought 
claims under MERA, and also asserted a claim under the com-
mon law public trust doctrine. After a bench trial, the district 
court found DNR violated MERA and the public trust doctrine, 
and granted equitable relief prohibiting DNR from issuing fur-
ther water appropriation permits until the agency complied with 
certain statutory requirements. The Minnesota Court of Ap-
peals reversed, holding that neither section 3 of MERA, Minn. 
Stat. § 116B.03, nor the public trust doctrine supported the as-
sociations’ claims against DNR. See Vol. LII, No. 2 (2019) of 
this Newsletter. The appeals court, however, determined the 
associations had made a prima facie showing of a claim under 
section 10 of MERA, Minn. Stat. § 116B.10, and remanded the 
case to the district court for remittitur to DNR to institute ad-
ministrative proceedings to review the section 10 claims. 
 The Minnesota Supreme Court reversed the court of ap-
peals’ decision on MERA. The supreme court held that the 
associations stated a claim under MERA § 3, and rejected ar-
guments that section 3 could not be applied to the agency’s 
implementation of its permitting program. The supreme court 
did agree with the court of appeals, however, that the public 
trust doctrine was not applicable, although the supreme court 
relied on a different analytical approach. 
 MERA § 3 provides every “person” the right to maintain a 
civil action in district court “in the name of the state of Minne-
sota, against any person, for the protection of . . . natural re-
sources located within the state . . . from pollution, impairment, 
or destruction.” Id. § 116B.03, subd. 1. Under the statute, the 
standard for “[p]ollution, impairment, or destruction” is defined 
as (1) “any conduct . . . which violates, or is likely to violate, 
any environmental quality standard, limitation, rule, order, 
license, stipulation agreement, or permit” (collectively, 
PERMIT); or (2) “any conduct which materially adversely af-
fects or is likely to adversely affect the environment.” Id. 
§ 116B.02, subd. 5. 
 The associations claimed that DNR caused actionable pol-
lution and impairment of White Bear Lake and the underlying 
aquifer under both of these MERA standards by mismanaging 
the groundwater-appropriation permitting process, and by vio-
lating specific state water protection statutes and rules in issu-
ing around 70 permits in the vicinity of White Bear Lake that 
allegedly caused the lake levels to drop dramatically. DNR 
argued that its administrative actions did not constitute “con-
duct” subject to MERA. The supreme court disagreed, holding 
that the agency’s “issuance of appropriation permits, manage-
ment of the permitting process, and carrying out of its statutory 
water resource responsibilities fit any and all of these defini-
tions. Plainly, the DNR engaged in ‘conduct.’” White Bear 
Lake, 946 N.W.2d at 380. 
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 The supreme court also rejected DNR’s argument that its 
administrative actions were entitled to judicial deference. The 
court emphasized that the issues presented did not involve the 
review of any single permitting decision, where deference prin-
ciples would have applied, and that the legislature’s specific 
intent was to create an expanded role for the courts under 
MERA. Id. at 382–83. Relying on its decision in Minnesota 
Public Interest Research Group v. White Bear Rod & Gun 
Club, 257 N.W.2d 762 (Minn. 1977), the court concluded that 
in MERA the legislature authorized trial courts, in a fashion 
similar to traditional courts of equity, to make a “case-by-case 
determination by use of a balancing test . . . where the utility of 
a defendant’s conduct which interferes with and invades natural 
resources is weighted against the gravity of harm resulting 
from such an interference or invasion.” White Bear Lake, 946 
N.W.2d at 383 (quoting MPIRG, 257 N.W.2d at 782). 
 The supreme court also disagreed with the argument that 
the no-action clause in Minn. Stat. § 116B.03, subd. 1, which 
bars civil actions “for conduct taken by a person pursuant to 
any [PERMIT],” protected DNR’s decision making, including 
its issuance of permits. White Bear Lake, 946 N.W.2d at 383. 
DNR argued the only remedy available to the associations was 
under MERA § 10, which allows a claim against the state with 
respect to a PERMIT “for which the applicable statutory appeal 
period has elapsed” if the person can establish the PERMIT is 
“inadequate to protect . . . natural resources.” Id. (quoting 
Minn. Stat. § 116B.10, subd. 1, 2). 
 The supreme court held that “the scope of the no-action 
clause is narrow. The no-action clause does not bar claims 
merely because they relate to a permit. Instead, the clause pro-
vides a shield for permit holders operating in compliance with a 
permit.” Id. at 384. The court also disagreed with the appellate 
court’s conclusion that the associations’ only MERA remedy 
was under the remittitur provisions of section 10, which would 
have required the dispute be remanded back to the agency. The 
supreme court noted that nothing in MERA indicates an intent 
to make section 10 the exclusive remedy, and also noted that 
“[r]emittitur to institute DNR administrative proceedings on the 
agency’s own alleged violations of state statutes and its own 
rules would be odd, indeed.” Id. at 385. 
 Justice Anderson, joined by Chief Justice Gildea, dissented 
from the majority’s interpretation of MERA. They concluded 
that “[i]f the act by DNR of issuing a permit is ‘conduct’ under 
MERA, the reach of MERA is essentially without limit.” Id. at 
390 (Anderson, J., concurring in part and dissenting in part). 
This, argued the dissent, “raises serious separation of powers 
concerns because it arguably encroaches on the powers of the 
executive branch.” Id. 
 Both the majority and dissenting opinions raise interesting 
points. The majority’s rationale for not extending deference to 
agency decisions does not directly address the dissent’s consti-
tutional concerns. It is difficult to discern much guidance in the 
MERA balancing test articulated by the majority, given that 
most significant industrial, municipal, or commercial activity 
involves some tension between economic and environmental 
interests. On the other hand, the dissent does not squarely ad-
dress the fact that the allegations here were not about a routine 
disagreement over a single project permit, a common circum-
stance for which aggrieved parties generally have adequate 
remedies under the Minnesota Administrative Procedure Act. 

(MAPA). The majority opinion does not appear to extend its 
MERA analysis to such routine permitting cases. Rather, as 
stated by the majority, the associations’ complaints alleged 
systematic agency mismanagement with respect to many per-
mits and outright violations of statutes and rules, with such 
asserted conduct supposedly occurring over the course of many 
years. Such systematic failings—if proven—are not readily 
addressed in claims under MAPA. The White Bear Lake case 
has now been returned to the court of appeals to address further 
issues consistent with the supreme court’s decision. 
 
STATUS OF PERMITTING FOR DISCHARGES TO 
GROUNDWATER UNDER SDS OR NPDES IN LIMBO 
 In February 2020, the Minnesota Supreme Court granted 
petitions for certiorari to review the Minnesota Court of Ap-
peals’ 2019 decision invalidating certain decisions by the Min-
nesota Pollution Control Agency (MPCA) in renewing the 
National Pollutant Discharge Elimination System (NPDES)/ 
State Disposal System (SDS) permit for U.S. Steel Corpora-
tion’s (U.S. Steel) MinnTac taconite production facility in 
northern Minnesota. See In re Reissuance of an NPDES/SDS 
Permit to U.S. Steel Corp. for Its MinnTac Facility (MinnTac 
Permit), 937 N.W.2d 770 (Minn. Ct. App. 2019); see also Vol. 
LIII, No. 1 (2020) of this Newsletter. The supreme court grant-
ed certiorari to review the court of appeals’ conclusions con-
cerning the MPCA’s decisions, in its 2018 permit renewal, 
interpreting Minnesota’s Class 1 drinking water standards as 
applied to groundwater, and determining that an SDS permit, 
not a federal Clean Water Act (CWA) NPDES permit, was 
required for pollutant discharges to groundwater regardless of 
whether the groundwater was hydrologically connected to sur-
face waters subject to CWA regulation. 
 After the Minnesota Supreme Court granted the certiorari 
petitions, the U.S. Supreme Court issued its decision in County 
of Maui v. Hawaii Wildlife Fund, 140 S. Ct. 1462 (2020), 
adopting a “functional equivalency” test for whether the CWA 
would apply to discharges to groundwater that may affect sur-
face waters. All parties in MinnTac Permit agree that the prin-
ciples applied by MPCA and the Minnesota Court of Appeals 
in considering whether an NPDES or SDS permit would be 
required for the MinnTac facility conflicted with the subse-
quent Maui decision. 
 U.S. Steel and MPCA responded by moving the Minnesota 
Supreme Court to proceed with the questions on the Class 1 
drinking water regulations, but to immediately remand the 
CWA issue to the agency to develop a record and make find-
ings on whether an NPDES or SDS permit would be required 
for the MinnTac groundwater discharges under the “functional 
equivalency” standard. Tribal and environmental groups op-
posed the remand to MPCA, arguing that Maui did not dispose 
of all the certiorari issues involving the CWA; one party re-
quested that the Minnesota Supreme Court apply the “function-
al equivalency” standard to the record before the court. 
 The Minnesota Supreme Court, in an order in July 2020, 
declined to follow any of these approaches. It concluded that 
even though all parties agree that the court of appeals erred 
in finding that the CWA was categorically inapplicable to 
groundwater, an immediate remand to MPCA was inconsistent 
with Minnesota law. See Order at 5, MinnTac Permit, Case No. 
A18-2094 (consolidated) (Minn. July 22, 2020). The supreme 
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court further rejected the arguments that there were other CWA 
issues before it, and determined it would not be appropriate to 
review the existing record to apply the Maui standard, especial-
ly when the agency has stated the record is incomplete in light 
of the U.S. Supreme Court’s decision. Id. at 4–5. The case is 
proceeding to oral argument, apparently on the drinking water 
question only, in November 2020. 
 
DISTRICT COURT REJECTS CLAIMS OF MPCA MISCONDUCT 
 The District Court for Ramsey County, Minnesota, issued 
its decision on September 3, 2020, in the case transferred to it 
for a hearing to determine whether there had been procedural 
irregularities by MPCA in issuing an NPDES/SDS permit for 
the NorthMet mine that PolyMet Mining, Inc. (PolyMet) pro-
poses to construct. See In re Denial of Contested Case Hearing 
Requests & Issuance of NPDES/SDS, Permit No. MN0071013 
for the Proposed NorthMet Project, No. 62-CV-19-4626 (Minn. 
Dist. Ct., Ramsey Cty., Sept. 3, 2020) (findings of fact, conclu-
sions of law and order). The Minnesota Court of Appeals had 
transferred the case to the district court in July 2019 pursuant to 
Minn. Stat. § 14.68 after appeals were filed relating to the 
NPDES/SDS permit issued to PolyMet. The parties opposed to 
the mine alleged that various irregularities had occurred in 
communications between MPCA and Region 5 of the U.S. En-
vironmental Protection Agency (EPA) during their review of 
PolyMet’s application for federal and state water permits. 
These allegations principally involved discussions between the 
two agencies relating to EPA’s comments on MPCA’s draft 
permit. There were no allegations that the company had acted 
improperly. 
 The district court, following discovery and a multi-day 
trial, found no significant procedural irregularities in the 
MPCA-EPA permitting process. The court did find that MPCA 
had not maintained certain records, but determined these ac-
tions did not prejudice the environmental groups, did not nega-
tively impact MPCA’s “fundamental decision-making process” 
with regard to the NPDES/SDS permit, and did not violate the 
agency’s duty of candor. Id. at 102–04. The court also declined 
to impose spoliation sanctions on MPCA. Having found no 
material procedural irregularities and having included some 
disputed documents in the hearing record so as to make them 
available for the administrative record in the permit appeal 
pending before the court of appeals, the district court ordered 
no additional remedies concerning the NPDES/SDS permit 
issued for the NorthMet mine. Id. 
 The district court’s order in the section 14.68 transfer case 
has been appealed. It is anticipated that the appeal from this 
transfer proceeding will be consolidated with the appeal pend-
ing before the Minnesota Court of Appeals on the substance of 
the NorthMet NPDES/SDS permit. The permit appeal was 
stayed by the court of appeals to await resolution of this trans-
fer case in the Ramsey County court. 
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COVENANT PERMANENTLY RESTRICTING THE USE OF A 
WATER RIGHT TO ITS DESCRIBED PLACE OF USE HELD TO 
BE AN UNREASONABLE LIMITATION ON ALIENABILITY 
 In Elk Grove Development Co. v. Four Corners County 
Water & Sewer District, 2020 MT 195, 469 P.3d 153, the Mon-
tana Supreme Court held that a covenant permanently restrict-
ing the use of a certain water right to the subdivision to which 
it supplies water was an unreasonable limitation on alienability, 
and held the covenant void. 
 Elk Grove Subdivision (Subdivision) is located in Gallatin 
County, Montana. It is primarily residential, and three of the 
four phases have been developed. Elk Grove Development 
Company’s (Elk Grove) predecessor obtained a water use per-
mit from the Montana Department of Natural Resources and 
Conservation (DNRC), which provides the water supply for of 
the Subdivision. 
 Real covenants were adopted for the Subdivision, includ-
ing a covenant stating, generally, that “[t]he Water Distribution 
Properties shall be possessed and used exclusively for the di-
version and distribution of a water and water supply for . . . all 
the Benefitted Property . . . .” Id. ¶ 3. “Water Distribution 
Properties” were defined as property “burdened” by the real 
covenants, and composed of “[a]ll water and water rights relat-
ed to or arising out of [the Elk Grove] Water Use Permit . . . .” 
Id. (first alteration in original). All covenants ran with the 
land and benefitted all owners of the parcels within the Subdi-
vision. Id. 
 In 2003, Elk Grove conveyed the water system and the 
water use permit to Utility Solutions, LLC (Utility Solutions), 
subject to the real covenants governing the water rights. In 
2006, Utility Solutions filed a change application on the water 
use permit with the DNRC, seeking authorization to include a 
neighboring subdivision owned by APK, LLC (APK), in the 
place of use for the water use permit. The DNRC issued the 
change in 2007, and Utility Solutions contracted with APK to 
provide water. In 2015 Utility Solutions sold its interest, in-
cluding the water use permit, to Four Corners County Water 
and Sewer District (District), subject to all real covenants. The 
District assumed the contract to provide water to APK. Id. 
¶¶ 4–5. 
 Elk Grove asserts it did not learn of the change application 
until after the DNRC granted the change authorization. Elk 
Grove then sought a permanent injunction in district court 
seeking to enjoin the District from providing water service 
from the water use permit to any property outside the Subdivi-
sion. The District argued the real covenant concerning the wa-
ter use permit was an unreasonable restraint on alienation, 
rendering the covenant void. The District further argued a 
DNRC change authorization “trumps” a real covenant. Id. 
¶¶ 7–8. 
 The district court ruled on the matter in summary judg-
ment, holding that the covenant unambiguously restricts the use 
of the water use permit to the Subdivision, which precludes any 
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owner of the water use permit from lawfully seeking the very 
change Utility Solutions obtained. Id. ¶ 9. The district court 
further ruled that while the covenant was a restraint on aliena-
bility, it was not unreasonable as the covenant furthered its 
intended purpose of protecting the Subdivision’s water supply. 
Id. ¶ 10. Thus, the district court ruled in favor of Elk Grove, 
and enjoined use outside the Subdivision. Id. The District ap-
pealed. 
 On appeal the District argued both that the covenant was 
an unreasonable restraint on alienation by “usurp[ing] the 
State’s jurisdiction over its waters,” and that it failed to meet 
the beneficial use requirements of Montana water law. Id. ¶ 14. 
In reviewing covenants restraining alienation, the Montana 
Supreme Court first confirmed that the district court had ap-
plied the correct test. Id. ¶ 15. But the court overruled the dis-
trict court’s application of that test in the context of Montana 
water rights. Id. 
 In that regard, the court outlined the constitutional frame-
work under which the state owns the corpus of water for the 
beneficial use of its citizens. Id. ¶ 16 (citing Mont. Const. art. 
IX, § 3(3)). The court emphasized the constitutional mandate of 
article IX, section 3(4) requiring the legislature to provide for 
administration, control, and regulation of water rights. Id. And 
the court outlined the broad policy concerns of optimum bene-
ficial use of the state’s waters, as espoused in the Montana Wa-
ter Use Act (WUA), Mont. Code Ann. §§ 85-2-101 to -1001. 
Elk Grove, 2020 MT 195, ¶ 16 (citing Mont. Code Ann. 
§ 85-2-101). 
 Accordingly, the court concluded that “even when a water 
right is held by a party, it is not ‘owned’ in the usual sense.” Id. 
¶ 17. Instead a water right is the usufructuary right to benefi-
cially use a quantum of water. Id. In particular, the court noted 
that one of the incidents of a water right is the ability to change 
the permitted beneficial uses pursuant to the WUA. The court 
therefore concluded the covenant was unreasonable, as it places 
a permanent restriction on that ability, “effectuat[ing] the im-
position of permanent restrictions upon the Water Use Permit.” 
Id. ¶ 18.  
 Elk Grove attempted to address such concerns in its brief-
ing, arguing that no such conflict between the covenant and 
Montana water law exists, noting the many restraints water 
users regularly agree to by contract, such as ditch-sharing 
agreements and water rotation agreements. Id. ¶ 19. Elk Grove 
argued that no restraint was created contrary to the nature of a 
water right, but instead was created as a matter of contract be-
tween parties. Id. The supreme court disagreed, finding the 
covenant went to the very usufructuary nature of the water 
rights. Accordingly, the supreme court overruled the district 
court, and held the covenant to be an unreasonable restriction 
of the alienation of the water use permit. Id. ¶ 20.  
 It is unclear how narrowly this decision is to be interpret-
ed. On its face, the order concerns a single real covenant, indi-
cating the scope of the ruling is quite narrow. Moreover, 
Montana case law has traditionally recognized a clear distinc-
tion between the title ownership of a water right and the doctri-
nal elements of the prior appropriation system.  
 On the other hand, this ruling appears to blur that line. The 
Montana Supreme Court’s rationale was not based upon a strict 
reading of the covenant, but instead based upon the Montana 

Constitution’s establishment of water rights as usufructuary 
rights, and the statutory ability to change a water right through 
the WUA. Accordingly, the impact of the decision could be 
much broader. 
 
A MUNICIPAL GROWTH PLAN IS NOT A PROTECTABLE 
INTEREST UNDER THE MONTANA WATER USE ACT 
 In Bozeman v. Montana Department of Natural Resources 
& Conservation, 2020 MT 214, 471 P.3d 46, the Montana Su-
preme Court addressed whether the City of Bozeman could 
object to a proposed change of the place of use for a municipal 
water right on the basis that Bozeman had identified that loca-
tion as a potential growth area under city planning documents. 
The supreme court ruled such objection was invalid under the 
specific statutory objections available under the Montana Wa-
ter Use Act (WUA), Mont. Code Ann. §§ 85-2-101 to -1001. 
 Utility Solutions, LLC (Utility Solutions) filed a change 
application to expand the service area of a municipal purpose 
water right. The Montana Department of Natural Resources 
and Conservation (DNRC) issued a preliminary determination 
to grant the change, and the City of Bozeman objected. In 
2009, Bozeman had adopted a growth policy pursuant to Mont. 
Code Ann. § 76-1-101, which identified parts of the area 
sought by Utility Solutions as a potential growth area for Bo-
zeman. Bozeman held no water rights specifically authorized 
for municipal use to this area. Bozeman does not own the prop-
erty in this area and it has not provided water or created water 
delivery systems there. Bozeman, 2020 MT 214, ¶¶ 2–3. 
 Bozeman, however, does hold a water service contract to 
receive water from the Middle Creek Water Users’ Association 
(Middle Creek). As a state project, the DNRC owns the water 
rights used by Middle Creek. Bozeman’s contract provides for 
an amount of water to be released from Hyalite Reservoir and 
be used by Bozeman for municipal purposes. The service area 
of Middle Creek is quite large, and also covers the land sought 
to be included into Utility Solutions’ service area. Id. ¶ 3. Bo-
zeman essentially argued that its growth plan is a protectible 
interest in the place of use of a future water right, and the 
DNRC’s issuance of a change allowing someone else to pro-
vide water to this area is injurious to Bozeman. 
 At hearing, the DNRC hearing examiner ruled that Bo-
zeman’s growth plan did not qualify as an interest protectable 
from adverse effects under Mont. Code Ann. § 85-2-402(2)(a). 
Bozeman, 2020 MT 214, ¶ 4. That statute provides, in pertinent 
part: 

(2) . . . the department shall approve a change in ap-
propriation right if the appropriator proves by a pre-
ponderance of the evidence that the following criteria 
are met: 
(a) The proposed change in appropriation right will 
not adversely affect the use of the existing water rights 
of other persons or other perfected or planned uses or 
developments for which a permit or certificate has 
been issued or for which a state water reservation has 
been issued under part 3. 

Id. ¶ 10 (quoting Mont. Code Ann. § 85-2-402(2)(a)). The 
DNRC hearing examiner held that since Bozeman had no per-
mit, certificate, or state reservation issued for delivery of water 
to this location, the WUA did not recognize a redressable “inju-
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ry” to Bozeman’s growth plan, and accordingly the DNRC was 
without authority to deny Utility Solutions’ change application. 
Id. ¶ 4. Bozeman appealed to the district court. Id. ¶ 5. 
 The district court affirmed, holding that Bozeman’s argu-
ments would expand the WUA’s intended protections. Id. Bo-
zeman appealed to the Montana Supreme Court. Id. ¶ 6. The 
supreme court affirmed the DNRC. It similarly held that the 
WUA’s intended protections could not be expanded in the fash-
ion sought by Bozeman. Specifically, the court ruled that sec-
tion 85-2-402(2)(a) protects a water right, and the reference to 
“planned uses” did not expand the protections of the criteria to 
growth plans alone. Id. ¶ 13. The court further determined that 
Bozeman had no specific water right for service to that area, 
and reliance upon its Middle Creek contract water was mis-
placed as Bozeman was not the holder of that water right, nor 
was it specifically developed for Bozeman to provide water to 
this location. Id. ¶ 14. Accordingly, the court concluded Bo-
zeman’s growth plan was not a protectible interest pursuant to 
section 85-2-402(2)(a). Id. 
 The court affirmed the DNRC’s decision to grant Utility 
Solutions’ application for change. The decision reaffirms the 
limited grounds for objection to proposed changes, as specifi-
cally set forth in the WUA. More broadly, the decision is likely 
to be cited in the future, as Montana sees increased battles be-
tween water service providers and additional municipal devel-
opment. 
 

NORTH DAKOTA 
(Jennifer L. Verleger, Reporter) 

 
 
NORTH DAKOTA ADDRESSES BED TITLE DISPUTE 
 In a July 2020 decision, the North Dakota Supreme Court 
rejected a challenge by taxpayers to the constitutionality of 
North Dakota statutes (N.D. Cent. Code ch. 61-33.1) that pre-
dominantly regard mineral ownership under reservoirs created 
by U.S. Army Corps of Engineers’ (Corps) dams on the main-
stem of the Missouri River. Sorum v. State, 2020 ND 175, 947 
N.W.2d 382 (reh’g denied Sept. 21, 2020). The supreme court 
held that the land and, though not part of the holding, the ma-
jority of the minerals beneath the reservoir are owned by the 
United States. Id. ¶ 44. Although the case is primarily classified 
as one involving North Dakota’s anti-gift clause (N.D. Const. 
art. X, § 18), the underlying dispute is one of water law. 
Factual Background 
 As background, under the Flood Control Act of 1944, ch. 
665, 58 Stat. 887, Congress authorized the construction of sev-
eral dams along the Missouri River as part of the Pick-Sloan 
Missouri Basin program. See Act of Dec. 24, 1970, Pub. L. No. 
91-576, 84 Stat. 1541. Garrison Dam was constructed approx-
imately 50 miles (and approximately 75 river miles) north of 
Bismarck, North Dakota, forming Lake Sakakawea. The dam 
was closed in 1953 and created the third largest reservoir in the 
United States, with a surface area of 382,000 acres. See Fact 
Sheet, Corps, “Garrison Project Statistics” (Aug. 6, 2012). 
 In 1951, oil was first discovered in the Bakken Formation 
in northwest North Dakota. See Am. Oil & Gas Historical 
Soc’y, “First North Dakota Oil Well,” https://www.aoghs.org/

petroleum-pioneers/north-dakota-williston-basin/. As the Corps 
was purchasing and condemning land for Lake Sakakawea, 
some owners retained mineral rights, while others did not. Fast-
forward to the advent of technology allowing for horizontal 
drilling with hydraulic fracturing in the 2000s, and the 382,000 
mineral acres buried beneath the waters of Lake Sakakawea 
suddenly became accessible, setting up a decade-long dispute 
over ownership of those minerals. 
Equal Footing Doctrine 
 When the American colonies achieved independence from 
Great Britain, each colony held, just as the British Crown had, 
“absolute right to all their navigable waters and the soils under 
them.” Idaho v. Coeur d’Alene Tribe, 521 U.S. 261, 283 (1997) 
(quoting Martin v. Waddell’s Lessee, 41 U.S. 367, 410 (1842)). 
Further, as additional states were admitted to the Union, they 
did so on an “equal footing” with the original states, and hence 
title to the beds of waters navigable at statehood is founded on 
the constitutionally moored equal footing doctrine. State ex rel. 
Sprynczynatyk v. Mills (Mills I), 523 N.W.2d 537, 539 (N.D. 
1994). To honor the doctrine, the United States held the beds of 
navigable waters in trust for future states. Coeur d’Alene Tribe, 
521 U.S. at 283; Montana v. United States, 450 U.S. 544, 551 
(1981). As such, when North Dakota became a state in 1889, it 
“gained title to the lands under navigable waters as an incident 
of sovereignty,” State v. Loy, 20 N.W.2d 668, 671 (N.D. 1945), 
“as an incident of statehood,” 101 Ranch v. United States, 714 
F. Supp. 1005, 1013 (D.N.D. 1988), aff’d, 905 F.2d 180 (8th 
Cir. 1990). Because the state owns the lands “by virtue of its 
sovereignty,” Mills I, 523 N.W.2d at 540, the beds and islands 
of navigable rivers and lakes are often referred to as “sovereign 
land.” E.g., N.D. Cent. Code ch. 61-33 (“Sovereign Land Man-
agement”). State title to the beds of navigable waters was con-
firmed by Congress in section 3 of the 1953 Submerged Lands 
Act (SLA), 43 U.S.C. § 1311. The title guaranteed by the equal 
footing doctrine extends from high water mark to high water 
mark. Mills I, 523 N.W.2d at 539. In other words, North Dako-
ta’s title to the beds and islands of navigable waters extends up 
to the ordinary high water mark. Id. 
Public Trust Doctrine 
 The public trust doctrine—which North Dakota formally 
recognized in 1976—is a principle that “[t]he State holds the 
navigable waters, as well as the lands beneath them, in trust for 
the public.” United Plainsmen Ass’n v. N.D. State Water Con-
servation Comm’n, 247 N.W.2d 457, 461 (N.D. 1976). The 
doctrine applies to lakes and rivers because of their unique val-
ues; they are too valuable to be treated as typical state-owned 
assets. The doctrine protects exceptional natural resources from 
improvident actions by legislators and the executive branch. 
The North Dakota Supreme Court held that the “authority of 
state officials to allocate vital state resources is not without 
limit but is circumscribed by . . . the Public Trust Doctrine.” Id. 
at 460. “The State can no more abdicate its trust over property 
in which the whole people are interested, like navigable waters 
and soils under them, . . . than it can abdicate its police powers 
in the administration of government and the preservation of the 
peace.” Id. at 461 (quoting Ill. Cent. R.R. v. Illinois, 146 U.S. 
387, 453 (1892)). 
 The traditional interests protected by the public trust doc-
trine are navigation, commerce, and fishing. Ill. Cent., 146 U.S. 
at 452. But in North Dakota the doctrine has been recognized 
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as also protecting recreational, ecological, scenic, aesthetic, and 
natural resource interests. J.P. Furlong Enters. v. Sun Expl. & 
Prod. Co. (Furlong I), 423 N.W.2d 130, 140 (N.D. 1988); 
United Plainsmen, 247 N.W.2d at 462. The public trust doc-
trine also reaches and protects public interests in commerce and 
industry. It protects “irrigation, industrial and other water sup-
plies.” Furlong I, 423 N.W.2d at 140. Thus, North Dakota has 
recognized an expanded scope for the doctrine. For this ex-
panded doctrine, the Furlong I court cited United Plainsmen 
and Phillips Petroleum Co. v. Mississippi, 484 U.S. 469 (1988). 
In Phillips Petroleum, the Supreme Court noted that public 
interests in public trust resources can include “mineral devel-
opment.” Id. at 482. In fact, Phillips Petroleum and its applica-
tion of the public trust doctrine was not about protecting 
traditional trust interests, but rather about mineral ownership: 
“Mississippi is not pressing its claim for the sake of facilitating 
commerce, or even to protect the public’s interest in fishing or 
other traditional uses of the public trust. Instead, it is leasing 
the land to a private party for exploitation of underlying miner-
als.” Id. at 492–93 (O’Connor, J., dissenting). North Dakota 
most recently affirmed that this expanded scope of the public 
trust doctrine includes minerals in Reep v. State, 2013 ND 253, 
841 N.W.2d 664. See Vol. XLVII, No. 1 (2014) of this News-
letter. 
Mineral Titles and Sovereign Lands: The Wilkinson Cases 
 In 2012, the Wilkinsons brought a case against the State of 
North Dakota to quiet title to minerals beneath the Missouri 
River/Lake Sakakawea. See Wilkinson v. Bd. of Univ. & Sch. 
Lands (Wilkinson I), 2017 ND 231, 903 N.W.2d 51. (Through-
out the case, the State maintained the position that the disputed 
property was beneath the Missouri River, and the Wilkinsons 
maintained the position that the disputed property was beneath 
Lake Sakakawea. Ultimately, that question was never an-
swered.) After the State’s initial win on summary judgment at 
the district court, the Wilkinsons appealed to the North Dakota 
Supreme Court. While the case was pending, the Wilkinsons 
lobbied the legislature to amend the law regarding mineral 
ownership of sovereign lands, which resulted in N.D. Cent. 
Code ch. 61-33.1. Because the law changed while the appeal in 
Wilkinson I was pending, the supreme court remanded the case 
back to the district court. Wilkinson I, 2017 ND 231, ¶ 20 (“The 
district court did not have an opportunity to consider these stat-
utory provisions when it decided ownership of the disputed 
minerals. Because N.D.C.C. ch. 61-33.1 applies retroactively 
and the district court did not have an opportunity to consider 
these provisions, we remand for the district court to determine 
whether N.D.C.C. ch. 61-33.1 applies and governs ownership 
of the minerals at issue in this case.”). 
 After the case was remanded, but before the district court 
could reconsider the case, the legislature again amended the 
applicable provisions of chapter 61-33.1. The Wilkinsons then 
motioned the district court for summary judgment, which was 
granted in their favor. The State Engineer then appealed to the 
supreme court, arguing that there was a material factual dispute 
whether chapter 61-33.1 applied to the disputed minerals. See 
Wilkinson v. Bd. of Univ. & Sch. Lands (Wilkinson II), 2020 
ND 179, ¶ 33, 947 N.W.2d 910 (“The State Engineer argues 
the district court misapplied the law and did not properly de-
termine whether N.D.C.C. ch. 61-33.1 applies to the disputed 
property because N.D.C.C. § 61-33.1-02 limits the chapter’s 

application to land ‘subject to inundation by the Pick-Sloan 
Missouri basin project dams.’ The State Engineer contends the 
determination of whether any specific land is ‘subject to inun-
dation’ is a factual determination that cannot be decided on 
summary judgment. The State Engineer claims the water that 
inundates the Wilkinson property is caused by the meandering 
Missouri River and not Lake Sakakawea, and the statute would 
be unconstitutional if it is interpreted to apply to those areas 
inundated by the Missouri River and not Lake Sakakawea.”). 
(Other parties also appealed, but for reasons unrelated to water 
law.) In August 2020, the supreme court held that chapter 61-
33.1 did apply to the disputed minerals, and remanded to the 
district court for further proceedings. Id. ¶¶ 34, 41. 
The Sorum Case 
 As discussed above, as a result of the Wilkinsons’ lobby-
ing efforts while their case was pending, the North Dakota leg-
islature passed chapter 61-33.1, which generally provides that 
“[t]he state holds no claim or title to any minerals above the 
ordinary high water mark of the historical Missouri riverbed 
channel subject to inundation by Pick-Sloan Missouri basin 
project dams . . . .” N.D. Cent. Code § 61-33.1-02. The instant 
suit was brought by a group of taxpayers in their individual 
capacities and on behalf of other taxpayers to challenge the 
constitutionality of chapter 61-33.1. Sorum, 2020 ND 175, ¶ 1. 
 The North Dakota Supreme Court held that chapter 61-
33.1 did not violate the state’s anti-gift clause (N.D. Const. art. 
X, § 18) because the minerals under Lake Sakakawea were 
never the state’s to “give away.” Sorum, 2020 ND 175, ¶ 46. 
Though neither party raised or briefed the argument, the under-
lying foundation of the court’s holding was that under section 5 
of the SLA, 43 U.S.C. § 1313, “the land taken by the federal 
government for the Garrison Dam project is owned by the 
United States.” Sorum, 2020 ND 175, ¶ 44. As such, any con-
trary law that “purports to vest in the State the legal ownership 
of the bed of Lake Sakakawea is preempted under the Suprem-
acy Clause . . . .” Id. ¶ 45. 
 The Sorum plaintiffs petitioned the supreme court for re-
hearing, arguing that the court misapplied § 1313 because that 
section only applies to lands acquired in a “proprietary capaci-
ty,” and the lands acquired for Garrison Dam were acquired by 
the federal government in a “paramount capacity.” See Petition 
for Reh’g, Sorum v. State, No. 20190203 (N.D. Aug. 12, 2020), 
Docket No. 87. The petition for rehearing was denied in Sep-
tember 2020. 
Implementation of N.D. Cent. Code ch. 61-33.1 
 Now that the constitutionality of chapter 61-33.1 has been 
upheld, and the geographic limits of application have been de-
termined, the state has begun implementation. This comes first 
in the form of acreage adjustments to existing oil and gas leas-
es. Even in these early implementation stages, numerous factu-
al scenarios have raised unanswered legal questions, and at 
least one lawsuit has been subsequently filed. See N. Oil & 
Gas, Inc. v. Cont’l Res., Inc., No. 31-2020-CV-00198 (N. Cent. 
Jud. Dist., Mountrail Cty., N.D., filed Sept. 25, 2020). 
 Editor’s Note: The reporter has represented the North 
Dakota State Engineer throughout the Wilkinson litigation. 
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PENNSYLVANIA 
(Lisa M. Bruderly and Daniel P. Hido, Reporters) 

 
 
CORPS PROPOSES NEW PENNSYLVANIA STATE 
PROGRAMMATIC GENERAL PERMIT 
 On September 4, 2020, the U.S. Army Corps of Engineers 
(Corps) published, for 30-day public comment, draft Pennsyl-
vania State Programmatic General Permit 6 (PASPGP-6). See 
Corps, Special Pub. Notice SPN 20-57 (Sept. 4, 2020). The 
public notice was jointly issued by the Corps’ Baltimore, Phil-
adelphia, and Pittsburgh Districts. PASPGP-6 would replace 
the current PASPGP-5, which was issued on July 1, 2016, and 
will expire on July 5, 2021, unless suspended or revoked prior 
to that date. 
 PASPGP-6 would be issued under section 404(e) of the 
Clean Water Act, 33 U.S.C. § 1344(e), which allows the Corps 
to issue general permits on a statewide basis for categories of 
activities involving discharges of dredged or fill material to 
“waters of the United States” (WOTUS) if the Corps deter-
mines that the activities (1) are similar in nature, (2) will cause 
only minimal environmental impact when performed separate-
ly, and (3) will have only minimal cumulative adverse impacts 
on the environment. In Pennsylvania, the Corps relies primarily 
on the state programmatic general permit, rather than nation-
wide permits, to authorize impacts to regulated waters that 
meet the criteria of the general permit. Projects impacting 
WOTUS that do not qualify for coverage under the program-
matic permit must obtain an individual permit under section 
404. 
 As discussed below, PASPGP-6 would revise PASPGP-5 
in several ways that would likely impact energy projects in 
Pennsylvania, especially natural gas pipelines. Generally, 
PASPGP-6 is expected to ease permitting obligations for pro-
jects with temporary impacts, and to impose more stringent 
threshold eligibility and reporting requirements for projects 
with permanent impacts to regulated waters. The proposed 
general permit would also require consideration of cumulative 
effects of the overall project when determining whether the 
project required additional Corps review. 
Revised Project Eligibility 
 Eligibility Thresholds. PASPGP-6 would change the eligi-
bility thresholds for projects with temporary and/or permanent 
impacts. Currently, projects that would result in greater than 
one acre of temporary and/or permanent impacts to WOTUS 
are not eligible for coverage under PASPGP-5. PASPGP-6 
would reduce the eligibility threshold for permanent impacts to 
0.5 acre but would eliminate the eligibility threshold for tempo-
rary impacts. Consequently, projects involving more than one 
acre of temporary impacts or “non-adverse permanent im-
pacts,” which are not eligible for PASPGP-5, could be eligible 
for PASPGP-6. However, projects involving permanent im-
pacts of between 0.5 and one acre, which are currently eligible 
for PASPGP-5, would no longer be eligible for PASPGP-6, 
thereby potentially requiring more projects to obtain individual 
permitting. 
 Eligible Waters. In addition to the eligibility thresholds 
based on the extent of impacts, PASPGP-6 would expand its 

coverage to certain section 10 waters, which are currently inel-
igible for coverage under PASPGP-6. “Section 10 waters” are 
waters that are considered as navigable under section 10 of the 
River and Harbor Act of 1899, 33 U.S.C. § 403. 
 Under PASPGP-5, projects impacting certain segments of 
12 section 10 waters are ineligible for general permit coverage. 
However, 10 of those waterbodies (i.e., all of the Ohio, Beaver, 
Little Beaver, Mahoning, and Monongahela Rivers, and certain 
portions of the Youghiogheny, Allegheny, and Kiskiminetas 
Rivers, Tenmile Creek, and Lake Erie) would be eligible under 
PASPGP-6. Thus, projects impacting these waterbody seg-
ments could obtain coverage under PASPGP-6 if other applica-
ble criteria are met. The remaining two waterbodies (i.e., 
certain segments of the Delaware River and the Schuylkill Riv-
er) would remain ineligible for programmatic permitting. 
 Projects impacting the relevant segments of the Allegheny, 
Monongahela, and Ohio Rivers and Lake Erie would become 
“Reporting Activities” under PASPGP-6. 
Revised Reporting Requirements 
 Reporting Thresholds. Many eligible projects are author-
ized by the programmatic general permit without further notifi-
cation to the Corps (i.e., “Non-Reporting Activities”). Other 
projects, referred to as “Reporting Activities,” must undergo a 
project-specific review by the Corps prior to receiving authori-
zation. PASPGP-6 identifies several changes to the “Non-
Reporting Thresholds,” under which projects qualify as Non-
Reporting Activities. 

 Permanent Impacts. Under PASPGP-6, projects in-
volving less than 0.25 acre of permanent impacts 
would qualify as Non-Reporting Activities, while pro-
jects involving from 0.25 to 0.5 acre of permanent im-
pacts would generally be classified as Reporting 
Activities. This revision would make PASPGP-6 more 
stringent that PASPGP-5, which does not require re-
porting unless permanent impacts are greater than 0.5 
acre. In addition, projects involving more than 250 
linear feet of permanent impacts to WOTUS (exclud-
ing wetlands) would generally continue to be a Re-
porting Activity under PASPGP-6, with certain excep-
tions for state-permitted restoration activities. Projects 
proposing the permanent conversion of more than 0.1 
acre of forested and/or scrub-shrub wetland would no 
longer be a Reporting Activity under PASPGP-6. 

 Temporary Impacts. Under PASPGP-6, projects in-
volving less than one acre of temporary impacts would 
qualify as Non-Reporting Activities, while projects 
involving greater than one acre of temporary impacts 
would be considered as Reporting Activities. This 
change would make PASPGP-6 less stringent than 
PASPGP-5, under which temporary impacts greater 
than 0.5 acre would require reporting. Finally, under 
PASPGP-5, projects involving temporary impacts last-
ing longer than one year are a Reporting Activity, 
while under PASPGP-6, such projects only require re-
porting if the temporary impacts are greater than 0.1 
acre. 

 Utility Line-Specific Reporting and Non-Reporting Activi-
ties. PASPGP-6 would change the classification of certain Re-
porting and Non-Reporting Activities for utility lines, which 
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would directly impact natural gas pipeline construction and 
operation in Pennsylvania. Specifically, utility line crossings of 
WOTUS (including wetlands) exceeding 500 linear feet are 
currently Reporting Activities under PASPGP-5. However, 
they would not be Reporting Activities under PASPGP-6. In-
stead, under PASPGP-6, a utility line stream crossing is non-
reporting provided the project is authorized by Pennsylvania 
Department of Environmental Protection General Permit 5 
(GP-5 – Utility Line Stream Crossing).  
 Buried utility lines in WOTUS (including wetlands), 
where a utility line runs parallel to or along a stream bed, 
would no longer be a Reporting Activity under PASPGP-6. 
 Single and Complete Project Versus Overall Project. 
PASPGP-6 reintroduces a distinction between the impacts that 
determine eligibility with PASPGP-6, and the impacts that de-
termine reporting to the Corps. Such a distinction was removed 
from PASPGP-5, but has been added to the draft PASPGP-6. 
Under PASPGP-6, the eligibility threshold would be based on 
the impacts associated with the “Single and Complete Project.” 
However, the reporting threshold would be based on the cumu-
lative effects associated with the “Overall Project.” For linear 
projects (e.g., pipelines), when crossing a single (or multiple) 
waterbody several times at separate and distant locations, each 
crossing is considered a Single and Complete Project for pur-
poses of PASPGP-6 verification. The Overall Project is more 
broadly defined to include “all regulated activities that are rea-
sonably related and necessary to accomplish the project pur-
pose, including those activities that may occur in the reason-
ably foreseeable future.” The anticipated effect of this change 
in identifying Reporting Activities is that more projects would 
be required to be reported to the Corps for review, likely caus-
ing delays in obtaining permitting approval. 
Takeaways and Next Steps 
 In many respects, PASPGP-6 would likely benefit devel-
opers of energy projects in Pennsylvania, particularly natural 
gas pipeline operators, by removing the one-acre eligibility 
threshold for temporary impacts, allowing use of PASPGP-6 
for certain section 10 waters, and reclassifying certain projects 
as non-reporting. However, other projects may be adversely 
delayed or impacted by the reduced eligibility threshold for 
permanent impacts, as well as the consideration of the cumula-
tive effects of the overall project in determining reporting ac-
tivities. The final PASPGP-6 draft is expected to be released 
for public comment this spring. 
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FIFTH CIRCUIT RULES FEDERAL COURTS HAVE 
JURISDICTION IN GROUNDWATER TAKINGS CASE 
 On May 29, 2020, the U.S. Court of Appeals for the Fifth 
Circuit in Stratta v. Roe, 961 F.3d 340 (5th Cir. 2020), over-
turned the U.S. District Court for the Western District of Tex-
as’s dismissal of the plaintiff Anthony Fazzino’s claims that the 
Brazos Valley Groundwater Conservation District (District) 
violated his equal protection rights and has taken his property 
without compensation. In overturning the lower court decision, 

the Fifth Circuit held that the District was not immune from 
suit under the Eleventh Amendment to the U.S. Constitution, 
the case was ripe, and the court abused its discretion when de-
ciding to abstain from considering the case under the Burford v. 
Sun Oil Co., 319 U.S. 315 (1943), abstention doctrine. 
Background 
 Adopted on December 2, 2004, the District’s rules (Rules) 
provide for a maximum allowable production of a well based 
on the number of contiguous acres. The Rules contain a formu-
la that is used to determine how many contiguous acres each 
new well must have, thereby defining how much distance must 
be between the new well and other existing wells. See Stratta, 
961 F.3d at 347. These Rules are designed to minimize well 
interference by helping to ensure the landowner controls the 
land over the cone of depression created by the pumping of the 
well. These restrictions only apply to new wells and not to ex-
isting wells “for which drilling or significant development of 
the well [had] commenced before the effective date of [the new 
Rules].” Id. 
 Fazzino owns 26.65 acres of land within the boundaries of 
the District. Less than 3,000 feet from his property, the City of 
Bryan (City) owns a 2.7-acre tract. Several days after the Dis-
trict passed its rules in 2004, the City began drilling its well on 
the 2.7-acre tract of land. In 2006, the City applied for a pro-
duction permit authorizing the City to produce 4,838 acre-feet 
of water annually with a production rate of 3,000 gallons per 
minute (gpm). Treating the City’s well as an existing well at 
the time the District’s Rules were adopted, the District granted 
the permit and did not apply its requirements limiting the max-
imum allowable production based on contiguous acres. The 
District granted an identical permit again to the City for the 
same well in 2013. Had the District treated the City’s well as a 
new well, under the District’s Rules, the City’s production on 
the 2.7-acre tract would have been limited to 192 gpm. Id. at 
346–48. 
 Fazzino, concerned that the City would deplete the ground-
water beneath his property because his property lies within the 
cone of depression (i.e., within 3,000 feet of the City’s well), 
filed a complaint with the District alleging that the City must 
adhere to the production limits set for new wells. The com-
plaint was dismissed. Id. at 348. Fazzino then twice applied for 
his own permit seeking to produce water at 3,000 gpm. The 
District found both the applications to be administratively in-
complete because Fazzino had failed to provide proof that he 
controlled sufficient contiguous acreage to support the request-
ed production. Id. Fazzino then filed suit against the District 
and its directors in their individual and official capacities, al-
leging the unequal application of the District’s Rules violated 
his right to equal protection under the law, and such actions 
constituted a taking of his property interest in the groundwater 
beneath his property. Id. at 349. 
 In response to Fazzino’s claims, the District filed a motion 
to dismiss on the grounds that the District enjoys sovereign 
immunity under the Eleventh Amendment to the U.S. Constitu-
tion because it contends it is an arm of the State of Texas. Ad-
ditionally, the District claimed that Fazzino failed to exhaust its 
state court remedies regarding the takings claims, and that Bur-
ford abstention required the court to dismiss the takings claims. 
The district court agreed with the District on all points and 
dismissed the case. Id. 
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No Eleventh Amendment Immunity 
 The District argued that it was immune from suit in federal 
court under the Eleventh Amendment to the U.S. Constitution. 
“Immunity under the Eleventh Amendment extends to any state 
agency that is deemed an ‘alter ego’ or an ‘arm of the state’ 
such that the State itself is the ‘real, substantial party in inter-
est.’” Id. at 350 (quoting Vogt v. Bd. of Comm’rs, 294 F.3d 
684, 689 (5th Cir. 2002)). Eleventh Amendment immunity does 
not apply if the entity is sufficiently distinct from the state. Id. 
In making its argument, the District relied on two Fifth Circuit 
cases involving two port authorities (also political subdivisions 
in Texas) where the court found, without discussion, that the 
Eleventh Amendment applied. See Kamani v. Port of Houston 
Auth., 702 F.2d 612 (5th Cir. 1983); Pillsbury Co. v. Port of 
Corpus Christi Auth., 66 F.3d 103 (5th Cir. 1995). The District 
also relied on a Texas Court of Appeals case that stated that the 
High Plains Underground Water Conservation District was “an 
arm of the state.” Stratta, 961 F.3d at 352 (quoting Lewis Cox 
& Son, Inc. v. High Plains Underground Water Conservation 
Dist. No. 1, 538 S.W.2d 659, 662 (Tex. Civ. App.—Amarillo 
1976, writ ref’d n.r.e.)); see also S. Plains Lamesa R.R., Ltd. v. 
High Plains Underground Water Conservation Dist., 52 S.W.3d 
770 (Tex. App.—Amarillo 2001, no pet.). The District also 
noted that, as a groundwater conservation district, it may re-
ceive grants and loans from the state, id. at 353, there is signifi-
cant state oversight of the District’s functions, id. at 354, and 
the management of groundwater is “undeniably a statewide 
concern,” id. at 355. The district court agreed with the District 
and found that it had Eleventh Amendment immunity. 
 The Fifth Circuit disagreed. Applying the six factors iden-
tified in Clark v. Tarrant County, Texas, 798 F.2d 736 (5th Cir. 
1986), the court found that the District was not entitled to Elev-
enth Amendment immunity. Stratta, 961 F.3d at 356. The fac-
tors identified in Clark are (1) whether state law views the 
entity as an arm of the state, (2) the source of funds for the enti-
ty, (3) the degree of local autonomy, (4) whether the entity ad-
dresses primarily local concerns or statewide concerns, (5) 
whether the entity has the authority to sue or be sued, and (6) 
whether the entity has the right to hold and use property. Id. 
at 350. 
 With respect to the first factor—state law treatment of an 
entity as an arm of the state—the court found the District’s 
reliance on the two port authority cases to be misplaced in light 
of the Fifth Circuit’s decision in Southwestern Bell Telephone 
Co. v. City of El Paso, 243 F.3d 936 (5th Cir. 2001), which was 
critical of the Port of Houston and Port of Corpus Christi cas-
es. The court stated that “those two cases may not be relied 
on.” Stratta, 961 F.3d at 352. Additionally, the court was not 
persuaded by the District’s argument related to the Lewis Cox 
case because the court in that case also characterized the High 
Plains district as one that “stands upon the same footing as 
counties and other political subdivisions of the state” and coun-
ties are not entitled to Eleventh Amendment immunity. Id. 
(quoting Lewis Cox, 538 S.W.2d at 662). 
 The court was also unpersuaded by the District’s argu-
ments related to the second and third factors. The court held 
there was no “meaningful financial relationship” between the 
District and the State of Texas treasury. Id. at 354. Moreover, 
while the state had some oversight of the District, the District 
has the authority to make and enforce rules and its directors 

were appointed by locally elected officials. Id. At best, the de-
gree of local control offset the degree of state intervention. Id. 
at 355. 
 As for the remaining factors, the court found that the Dis-
trict had limited jurisdictional boundaries (its jurisdiction is 
limited to two counties in Texas), while most entities with 
Eleventh Amendment immunity had statewide jurisdiction. Id. 
at 355. Additionally, the District has the right to sue and be 
sued in its own name and hold and use property. Id. at 356; see 
Tex. Water Code Ann. §§ 36.105, .251. 
No Requirement to Pursue State Court Remedies First 
 Turning to whether Fazzino was required to first pursue his 
takings claims in state court, the Fifth Circuit noted that the 
district court dismissed Fazzino’s takings claims as unripe in 
reliance on Williamson County Regional Planning Commission 
v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985). Strat-
ta, 961 F.3d at 356. The Williamson County case held that a 
plaintiff’s takings claim was not ripe for federal court consider-
ation if that plaintiff had not first sought compensation through 
state procedures. Williamson Cty., 473 U.S. at 194. After the 
district court’s decision to dismiss Fazzino’s takings claims, the 
U.S. Supreme Court overturned its decision in Williamson 
County. See Knick v. Twp. of Scott, 139 S. Ct. 2162 (2019). As 
a result, the Fifth Circuit held that Fazzino’s takings claim is 
ripe because “Fazzino fully pursued the administrative reme-
dies available to him before filing [his] action.” Stratta, 961 
F.3d at 356. 
No Burford Abstention for Takings and Equal Protection 
Claims 
 Having found Fazzino’s takings claim ripe, the court then 
addressed the finding by the district court that the Burford ab-
stention doctrine applied in this case. Burford abstention is a 
“narrow exception to the duty of the District Court to adjudi-
cate a controversy properly before it.” Id. (quoting Quacken-
bush v. Allstate Ins. Co., 517 U.S. 706, 728 (1996)). A federal 
court may dismiss a claim under the Burford abstention doc-
trine if there are difficult state law questions of policy that are a 
matter of “substantial public import” that should first be re-
solved by the state. Id. (quoting Quackenbush, 517 U.S. at 
726). The district court in the Fazzino case held that the courts 
should abstain from adjudicating this case because, according 
the district court, there are unsettled issues in Texas law regard-
ing the applicability of Texas oil and gas common law to the 
regulation of groundwater by groundwater districts. Id. at 357. 
 After applying the five Burford factors, the Fifth Circuit 
overturned the district court’s decision. Relying on the Texas 
Supreme Court’s decision in Edwards Aquifer Authority v. 
Day, 369 S.W.3d 814 (Tex. 2012), which found that groundwa-
ter is owned in place by the surface owner, the court held that 
Fazzino’s claims are not “unduly complex issues of state law,” 
there are no overriding state concerns that are implicated in 
light of the remedy sought, “no state law would be usurped by 
a federal decision,” and there is no statewide regulatory scheme 
that would be disrupted. Stratta, 961 F.3d at 358. Thus, the dis-
trict court abused its discretion in abstaining under Burford. Id. 
Proceed to the Merits 
 Moving on to the merits of Fazzino’s takings and equal 
protection claims, the court examined Texas law regarding 
groundwater ownership and the application of Texas common 
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law oil and gas rules to groundwater. Id. at 359–60. In rejecting 
the District’s claim that Texas law on groundwater ownership 
was too unsettled, the court noted that the task of the lower 
court, however challenging, must be to determine “whether the 
groundwater scheme effectuated by [the District’s] Rules prom-
ulgated in December 2004 has resulted in a taking of Fazzino’s 
interest [in the groundwater beneath his property].” Id. at 360. 
That is, did the District take Fazzino’s property without com-
pensation when it permitted the City of Bryan’s groundwater 
wells that allow the City to “drain water from an area with a 
3003 ft. radius, far outside its surface ownership and including 
surface area of Fazzino’s property?” Id. 
 Likewise, the court found that Fazzino had sufficiently 
alleged his equal protection claim that the District “unequally 
applied its Rules by treating municipalities, like the City of 
Bryan, as exempt from the production limits required by the 
Rules’ surface area formula while rigorously enforcing those 
limits against Fazzino.” Id. The court noted that Fazzino had 
raised two ways he was treated differently than the City: (1) the 
District mischaracterized the City’s well as an existing well, 
even though it was not completed by the time the Rules went 
into effect; and (2) the District ignored its land ownership, 
spacing, and production limits when it came to City’s well, but 
“rigorously” enforced those rules against him. Id. at 361. These 
two allegations, along with Fazzino’s allegation that the Dis-
trict and its board members had a preference for the cities, were 
sufficient for the Fifth Circuit to conclude that the district court’s 
dismissal of the equal protection claim was in error. Id. 
Conclusion 
 This case answers the question about the status of ground-
water districts in terms of Eleventh Amendment immunity—
groundwater districts, like counties, are not entitled to immuni-
ty. The case also makes it clear, at least as far as the federal 
courts are concerned, that Texas’s groundwater law is not so 
unsettled that takings and equal protection claims cannot pro-
ceed. Now the case returns to the Western District of Texas to 
decide the merits of the case. 
 

UTAH 
(Jonathan R. Schutz, Reporter) 

 
 
UTAH SUPREME COURT DISTINGUISHES STATUTORY 
WATER RIGHTS IMPAIRMENT FROM COMMON LAW 
INTERFERENCE CLAIMS 
Background 
 Both companies in Rocky Ford Irrigation Co. v. Kents 
Lake Reservoir Co. (Rocky Ford II) had various direct flow 
water rights and storage rights in the reservoirs they built. 2020 
UT 47, 469 P.3d 1003 (a now superseded initial opinion was 
issued at 2019 UT 31, but petitions for rehearing were granted). 
Under the 1931 Beaver River Decree, Kents Lake Reservoir 
Company (Kents Lake) retained an 1890 storage right to divert 
water into two reservoirs (collectively, South Fork Reservoirs), 
which it constructed in the headwaters of the Beaver River. 
Rocky Ford Irrigation Company (Rocky Ford) retained a 1907 
storage right to divert water into the Minersville Reservoir, 
which it constructed at the bottom of the Beaver River. The 

decree divided the Beaver River into upper and lower divi-
sions—upper users could divert water before lower users, de-
spite later priority dates. This divide was approved partly be-
because lower users received return flow from flood irrigation. 
Id. ¶¶ 3–4. 
 A few years after the decree was entered, Kents Lake 
sought to build Three Creeks Reservoir. Id. ¶ 6. In order to ob-
tain rights to store water in Three Creeks Reservoir, Kents 
Lake filed an application with the State Engineer to change its 
existing storage right in the South Fork Reservoirs and filed 
another application for a new storage right in Three Creeks 
Reservoir. Id. Both applications were approved by the State 
Engineer over Rocky Ford’s protests, and later approved by the 
district court and upheld by the Utah Supreme Court, which 
upheld the approved changes and concluded that Kents Lake 
could divert into Three Creeks Reservoir only the amount of 
water for storage available at the South Fork Reservoirs. Id. ¶ 6 
& n.5 (citing Rocky Ford Irr. Co. v. Kents Lake Reservoir Co. 
(Rocky Ford I), 135 P.2d 108, 114 (Utah 1943)). 

 In 1953, Rocky Ford and Kents Lake entered into 
an agreement (Agreement) that provided, among other 
things, that (1) Rocky Ford would not protest Kents 
Lake’s planned change application regarding Three 
Creeks Reservoir . . . ; (2) Kents Lake would not op-
pose Rocky Ford’s planned enlargement of its reser-
voir; and (3) Rocky Ford had an exclusive right to 
store all water available to it from November 1 to 
April 1 each year.  

Id. ¶ 7. Subsequently, Kents Lake submitted the new change 
application and Rocky Ford did not protest. Id. ¶ 8. “The State 
Engineer approved the application and granted Kents Lake’s 
request for these ‘direct storage changes.’ . . . [This] allow[ed] 
it to either use the water directly . . . or store it in Three Creeks 
Reservoir.” Id. Kents Lake eventually perfected its changed use 
and received certification from the State Engineer. Id.  
 Beginning in the 1970s, Beaver River water users gradual-
ly converted from flood irrigation to more efficient sprinkler 
systems. Some upper river users, like Kents Lake, stored these 
efficiency gains, reducing the amount of water flowing down-
stream to lower users, like Rocky Ford. Id. ¶ 9. As a result, 
Rocky Ford asked the State Engineer in 2003 to enhance its 
oversight of Beaver River water storage under the decree, 
which required users to install measuring devices. Id. ¶ 10. 
“[T]he State Engineer found that Kents Lake’s measurement 
devices were deficient.” Id.  
 In 2010, Rocky Ford filed suit against Kents Lake, seeking 
damages, declaratory relief, injunctive relief, and rescission of 
the 1953 Agreement. Id. ¶ 11.  

In support of its claims, Rocky Ford pointed to Kents 
Lake’s alleged water right interference, conversion of 
water rights, and negligence. Rocky Ford asserted that 
its water rights had been injured by Kents Lake’s di-
rect storage changes and failure to measure [certain 
diversions]. Kents Lake filed a counterclaim seeking 
clarification of the parties’ water rights under the 
Agreement. Three years later, Beaver City intervened. 

Id. 
 After the district court denied Rocky Ford’s motion for 
partial summary judgment, the parties “stipulated to dismissal 
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of all damages claims (including the water right interference 
claim), leaving only claims for declaratory relief, injunctive 
relief, and rescission of [the 1953 Agreement].” Id. ¶ 13. Fol-
lowing a bench trial, the district court denied Rocky Ford’s 
“request for relief for Kents Lake’s alleged interference with 
Rocky Ford’s direct flow rights on the ground that Rocky Ford 
had failed to carry its burden of proving injury to its 
rights . . . .” Id. ¶ 14. The court “further denied the request for 
relief regarding Kents Lake’s measurement obligations on the 
ground that Kents Lake had followed the State Engineer’s 
[measurement] instructions. The court also declined to rescind 
the 1953 Agreement . . . .” Id. Lastly, the court sua sponte 
awarded attorney fees to Kents Lake and Beaver City when it 
determined that Rocky Ford’s claims lacked merit and were 
brought in bad faith. Id. 
Issues on Appeal 
 “Rocky Ford appealed the court’s decision denying the 
motion for partial summary judgment, its entry of final judg-
ment, and its award of attorney fees.” Id. ¶ 15. This report ad-
dresses only the issues of whether original water right priority 
is retained after a change, and whether impairment and inter-
ference claims are distinct. 
 Changes to a Water Right Retain Original Priority, but 
That Priority May Be Adjusted If the Change Interferes with 
Preexisting Rights. The court held that the parties’ 1953 
Agreement did not “unambiguously subordinate Rocky Ford’s 
direct flow rights,” and thus summary judgment on that theory 
was inappropriate. Id. ¶ 19. However, the court declined to 
render a judgment endorsing Rocky Ford’s interpretation of the 
Agreement. Instead, the court declared that Kents Lake’s direct 
storage changes presumptively retained the original priority 
date of 1890 only if they did not injure Rocky Ford’s preexist-
ing vested rights. Id. ¶ 27. The court confirmed that “[t]here is 
a presumption that a changed water right retains its original 
priority date unless and until an injury to preexisting vested 
water rights is established.” Id. ¶ 31. 
 Impairment and Interference Are Distinct Claims. Kents 
Lake asserted that Rocky Ford had no viable claim of injury to 
its direct flow rights. Id. ¶ 34. This was a key issue in the case. 
Because the parties’ briefing revealed some confusion govern-
ing claims of “injury” to preexisting vested water rights, the 
court agreed with Kents Lake and clarified that impairment and 
interference are two very distinct claims available at different 
stages of the administrative and judicial process. Id. 
 Though both are claims that allege injury to preexisting 
vested water rights, the court clarified that “impairment” is 
statutory and is asserted under Utah Code Ann. §§ 73-3-3 and 
73-3-7 “during the change application process, and that ‘inter-
ference’ claims are common-law claims brought . . . after the 
change application process ends.” Rocky Ford II, 2020 UT 47, 

¶ 37. “[I]mpairment refers to a plaintiff’s protest of proposed 
changes (and appeal of State Engineer decisions on those pro-
posed changes) . . . .” Id. ¶ 39 (footnote omitted). Parties do not 
have “the right to claim impairment in perpetuity.” Id. ¶ 46. 
“An impairment claim must be raised during the protest period 
before the State Engineer . . . .” Id. 
 Alternatively, an interference claim arises “once an ap-
proved change causes actual harm.” Id. ¶ 39. The court clari-
fied that “water users can wait and see if a change actually 
injures their vested rights before deciding to assert [an interfer-
ence] claim, rather than protest every application that could 
conceivably impact them . . . .” Id. ¶ 41. The court previously 
held in prior litigation between these parties that appropriators 
injured by a change have claims for “damages” and “injunctive 
relief.” Rocky Ford I, 135 P.2d at 114. 

[The court’s] decision to preserve a distinction be-
tween statutory impairment and common-law interfer-
ence is supported by the fact that different burdens of 
proof apply to each. At the change application stage, 
an applicant bears the burden of giving the State En-
gineer “reason to believe” that the proposed changes 
will not impair existing water rights. . . . By contrast, 
once the change application process ends, the burden 
is on the opponent of the change to show by a prepon-
derance of the evidence that the change has interfered 
with its water rights. 

Rocky Ford II, 2020 UT 47, ¶ 40. 
 Even though Rocky Ford “waived both any impairment 
claim (by failing to protest during the change application pro-
cess) and any interference claim for damages (by dismissing 
such a claim before trial),” id. ¶ 43, it argued it still had “a via-
ble common-law interference claim for prospective relief,” id. 
¶ 42. Ultimately, the court found that “even though the district 
court erred in interpreting the 1953 Agreement to preclude any 
claim that might rebut the presumption that Kents Lake’s direct 
storage changes retain their original priority, . . . there [was] no 
viable claim for injury.” Id. ¶ 43; see also id. ¶ 33 n.16 (noting 
that the court did not foreclose the possibility of the district 
court identifying a basis for the presentation of additional evi-
dence on remand). 
Conclusion 
 This case is important because it fleshes out a distinction 
between statutory impairment and common law interference 
claims. It also preserves a fundamental principle of Utah water 
law—that a changed water right maintains its original priority 
unless and until an injury to existing vested water rights is es-
tablished.  
 Editor’s Note: The reporter’s law firm represented Kents 
Lake Reservoir Company in Rocky Ford II. 
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