
§ 6.09  Appendix I: 
STATE GEOTHERMAL REGULATORY APPROACHES 

 

STATE JURISDICTION GOVERNING LAWS 

 
Arizona 

 

Resource: In Arizona, the Oil and Gas 
Conservation Commission (Commission) 

has authority to enforce and administer 

the Geothermal Resources Act, Ariz. Rev. 
Stat. §§ 27-651 (2009) et seq., which act 

governs the drilling, operation, 

maintenance, and abandonment of 
geothermal resource wells. Ariz. Rev. 

Stat. § 27-652. Arizona’s geothermal 

drilling and development rules are located 

at Arizona Administrative Code (APA), 

Title 12, Chapter 7. 

 
Leasing State Lands: The State Land 

Department (Department) is authorized to 

lease state lands for geothermal 

development. Ariz. Rev. Stat. § 27-668; 
APA R12-5-2201 et seq. Leases are 

awarded by competitive bid. Ariz. Rev. 

Stat. § 27-670; APA R12-5-2205. 

 

 

Conservation and Utilization Policy: The Commission is to encourage the greatest ultimate 
economic recovery of geothermal resources, to prevent damage to and waste from 

underground geothermal reservoirs, to prevent damage to or contamination of any waters of 

the state or any formation productive or potentially productive of fossil fuels or helium gas, 

and to prevent the discharge of any fluids or gases or disposition of substances harmful to 

the environment by reason of drilling, operation, maintenance or abandonment of 

geothermal resource wells. Ariz. Rev. Stat. § 27-652(A). 
 

Key Definitions: 

 

 “Geothermal resources” is defined as: (a) all products of geothermal processes 

embracing indigenous steam, hot water and hot brines; (b) steam and other gases, hot 

water and hot brines resulting from water, other fluids or gas artificially introduced into 

geothermal formations; (c) heat or other associated energy found in geothermal 

formations, including any artificial stimulation or induction thereof; (d) any mineral or 

minerals, exclusive of fossil fuels and helium gas, which may be present in solution or in 
association with geothermal steam, water or brines. Ariz. Rev. Stat. § 27-651(6). 

 “Owner” is defined as the operator when any well is operated or has been operated 

or is about to be operated by any person other than the owner. Ariz. Rev. Stat. § 27-

651(10). 

 “Operator” is defined to be any person drilling, maintaining, operating, pumping or in 

control of any well, and includes the owner, when any well is or has been or is about to 

be operated or under the direction of the owner. Ariz. Rev. Stat. § 27-651(9). 
 

Ownership:  Not specifically addressed by statute or decisional law. 

 

Key Concepts: 

 

1.  Water Law Principles.   
 

 Geothermal resources and their development are exempt from the water laws of this 

state unless either: (1) such resources are commingled with surface waters or 

groundwaters of this state, or (2) such development causes impairment of or damage to 
the groundwater supply. Ariz. Rev. Stat. § 27-667(A).  
 

2.  Conservation Principles.   

 

 Correlative Rights. The Commission may require modification of drilling units to 

minimize well interference and provide the necessary volume of geothermal resources 

for the intended use, to protect correlative rights, and to protect the environment.  APA 
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R12-7-107(C). Vacuum pumps may be used if they do not infringe on correlative rights. 

APA R12-7-139(B).   

 Well Spacing. Every well drilled for geothermal resources is to be located on a 

drilling unit approved or as modified by the Commission.  Well spacing rules are set out 

at APA R12-7-107. 

 Cooperative Development. The Commission may approve voluntary cooperative 

agreements, and has the authority to impose cooperative development of the resource 
(pooling and unit development), whenever the commission finds that it is in the interest 

of the protection of geothermal resources from unreasonable waste, for protection of 

correlative rights, or to avoid drilling of unnecessary wells. Ariz. Rev. Stat. §§ 27-664 

(voluntary unitization); 665 (mandatory unitization) & 666 (pooling).  

 Units on State Lands. Lease of state-owned geothermal resources provide that the 

lessee may join, with the Department's prior written approval, in cooperative or unit plans 

for the development and operation of geothermal resource pools with the United States, 

its agencies and its or their lessees and permittees and with private owners and persons 

holding geothermal resource leases on private lands or on state lands. Ariz. Rev. Stat. 
§§ 27-672(A); APA R12-5-2211. 

 

 
California 

 

Resource: California's conservation and 

utilization policies are primarily 

implemented through the California 

Geothermal Resources Act (Cal. Code 
Pub. Res. §§ 6901-6925.2). The 

California Division of Oil, Gas, and 

Geothermal Resources, Department of 

Conservation (Division) has primary 

jurisdiction over drilling and development 
of geothermal resources. See Cal. Code 

Pub. Res. §§ 3700 et seq.; § 3715.5. 

 

Based on the location of the resources, 

regional water authorities and the 

California Department of Fish and Game 
may also take advisory roles. See Cal. 

Code. Pub. Res. § 3717. 

 

Leasing State Lands: The California State 
Lands Commission is authorized to issue 

geothermal prospecting permits and 
geothermal leases. Cal. Code Pub. Res. 

§§ 6901-6925.2. Leases are awarded by 

 

Conservation and Utilization Policy: In adopting the Geothermal Resources Act, the 

California Legislature adopted the policy that geothermal resources are an essential 

component of California’s energy resources. Cal. Code. Pub. Res. § 6902. Under the 

Division’s supervision, wells for the discovery and production of geothermal resources are to 
be drilled, operated, maintained and abandoned in such manner as to encourage the 

greatest ultimate economic recovery of geothermal resources, to prevent damage to life, 

health, property, and natural resources, and to prevent damage to, and waste from, the 

underground geothermal deposits, and to prevent damage to underground and surface 

waters suitable for irrigation or domestic purposes by reason of the drilling, operation, 
maintenance, and abandonment of geothermal resources wells. Cal. Code. Pub. Res. 

§§ 3700 & 3714. 

 

Key Definitions: 

 

 “Geothermal resources” shall mean the natural heat of the earth, the energy, in 
whatever form, below the surface of the earth present in, resulting from, or created by, or 

which may be extracted from, such natural heat, and all minerals in solution or other 

products obtained from naturally heated fluids, brines, associated gases, and steam, in 
whatever form, found below the surface of the earth, but excluding oil, hydrocarbon gas 
or other hydrocarbon substances. Cal. Code. Pub. Res. § 6903.  

 “Owner” of a geothermal resource is defined by reference to the owner or operator 

of a well––an “owner,” for regulatory purposes, is essentially the lessee if the resource is 
produced under a lease agreement with the property owner. Cal. Code. Pub. Res. 
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competitive bid. Cal. Code Pub. Res. 

§ 6911. 

§§ 3709, 3710, 3711, 3722. A well owner or operator may apply to the Division for a 

“certificate of primary purpose,” which, if issued, grants the well owner or operator a 

presumption of absolute title to the geothermal resources reduced to his possession. 

Cal. Code Pub. Res. § 3742.2.  

 “Correlative rights” have not been defined for geothermal resources. Cf. 14 Cal. 
Code. Regs. §§ 1721; 1721.8 (defining correlative rights in the oil and gas context). 

 
Ownership: Owner of the mineral estate likely owns the geothermal resource.  See United 
States v. Union Oil Co. of California, 549 F.2d 1271 (9th Cir. 1977); Pariani v. State of 
California, 164 Cal. Rprt. 683 (Cal. Ct. App. 1980); and Geothermal Kinetics v. Union Oil Co. 
of Calif., 141 Cal. Rprt. 879 (Cal. Ct. App. 1977). 

 

Key Concepts: 

 

1.  Water Law Principles. 
 

 California employs a hybrid prior appropriation/riparian scheme for water rights. 

There is no groundwater appropriation necessary for geothermal resource development. 
See generally, Cal. Code Regs, tit. 23. The Division is tasked with ensuring that 

geothermal wells do not damage, utilize, or interfere with surface or underground waters 
suitable for irrigation or domestic purposes. See Cal. Code. Pub. Res. § 3714.  

 

2.  Conservation Principles.  

 

 Conservation. California has adopted a basic scheme of conservation through its 

Geothermal Resources Act (Cal. Code Pub. Res. §§ 6901-6925.2), but this is largely 

applied on a case-by-case basis. Generally, an owner of geothermal resources is 
entitled to take any prudent actions to maximize recovery of the resource. Cal. Code 

Pub. Res. § 3715. 

 Correlative Rights have not been defined for geothermal resources. Cf. Cal. Code. 

Regs. § 1721; 1721.8 (defining correlative rights in the oil and gas context). 

 Drainage. The commission may negotiate and enter into agreements for 

compensation for drainage of geothermal leases on state-owned lands. Cal. Code Pub. 

Res. § 6919. 

 Well Spacing. In the absence of special field rules or lease provisions to the 

contrary, the only well spacing restriction is that wells cannot be located within 100 feet 

of a public street or a parcel boundary. Cal. Code Pub. Res. § 3757. 

 Field Rules. The Division has the authority to designate geothermal field areas and 
to adopt field rules governing production procedures. 14 Cal. Code Reg. §§ 1920.2 & 

1920.3. 
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 Unitization. California permits voluntary pooling and unitization, with the approval of 

the Division, but has no provision for compulsory pooling or unitization. Cal. Code Pub. 

Res. §§ 3756, 6920, 6923. 
 

 
Colorado 

 

Resource: In Colorado, the State 

Engineer is the permitting authority and 

enforces the provisions of the Colorado 

Geothermal Resources Act (“Geothermal 

Resources Act”). Colo. Rev. Stat. §§ 37-
90.5-101 et seq. If a proposed well 

expects to encounter geothermal 

resources in excess of 212°F, or will be in 

excess of 2500 feet in depth, the State 

Engineer shall notify the Colorado oil and 
gas conservation commission of such 

applications, and the State Engineer may 

incorporate comments from the 

commission as conditions to the permit. 

Colo. Rev. Stat. § 37-90.5-106(4). For 

reinjection wells, the Colorado water 
quality control commission must be 

notified, and its comments may be 

incorporated as conditions for any permit. 

Colo. Rev. Stat. § 37-90.5-106(2).  

 

Leasing State Lands:  Geothermal leases 
may be awarded by the state board of 

land commissioners for lands under its 

jurisdiction. Colo. Rev. Stat. § 37-90.5-

105(1). Leases may be obtained by 
negotiation or competitive bidding. Id. 

 

 

Conservation and Utilization Policy: The declared policy and purpose of the Geothermal 

Resources Act is to encourage the maximum economic recovery of the resource and 

prevent its waste; the doctrine of prior appropriation, while recognized with respect to 

geothermal resources, should be modified to permit full economic development of the 

resource. Colo. Rev. Stat. § 37-90.5-102(b) & (c). 
 

Key Definitions: 

 

 “Geothermal fluid” is defined as naturally occurring groundwater, brines, vapor, and 

steam associated with a geothermal resource. Colo. Rev. Stat. § 37-90.5-103(2). 

 “Geothermal resource” is defined as the natural heat of the earth, including the 

energy that might be extracted from the natural heat, the material medium used to 
extract the energy from a geothermal resource, and geothermal by-products. Colo. Rev. 

Stat. § 37-90.5-103(3). 

 “Operator” means the person maintaining or operating a geothermal well, whether or 

not such person is the owner of the well, and where such person has been designated in 

writing by the well owner to act on his behalf. 2 CCR 402-10, R4, 4.2.21. 
 

Ownership: 

 

 When geothermal resources are found in association with geothermal fluid which is 
tributary groundwater, such geothermal resource is declared a public resource to which 

usufructuary rights may only be established according to the procedures of the water 

code. Colo. Rev. Stat. § 37-90.5-104(1). 

 The property right to a dry rock resource is an incident of the ownership of the 
overlying surface, unless reserved or severed with the subsurface estate expressly. 

Colo. Rev. Stat. § 37-90.5-104(2). 

 Nothing in the Geothermal Resources Act shall be deemed to derogate the rights of 
a landowner to nontributary groundwater. Colo. Rev. Stat. § 37-90.5-104(4). 

 

Key Concepts: 

 
1.  Water Law Principles. 

 

 Beneficial use. The use of water as a material medium is recognized as a beneficial 

use of such water. Colo. Rev. Stat. § 37-90.5-107(1). 
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 Appropriation. All applications to appropriate groundwater in order to utilize its 

geothermal energy shall be considered an application to appropriate geothermal 

fluid. Colo. Rev. Stat. § 37-90.5-107(1). Prior to the production of geothermal fluid, a 
permit to appropriate must be obtained from the State Engineer. This requirement 

does not apply to nondiversionary utilization methods (but property rights can still be 

established). Colo. Rev. Stat. § 37-90.5-107(2)(a). The permit to appropriate may be 

waived for a diversionary utilization method which is nonconsumptive and will not 

impair valid, prior water rights. Colo. Rev. Stat. § 37-90.5-107(2)(b). The permit may 

allow for nonconsumptive secondary uses of geothermal fluid that do not impair 
valid, prior water rights. Colo. Rev. Stat. § 37-90.5-107(2)(c). Appropriation of 

geothermal fluid that is nontributary groundwater is the same process as 

appropriating ordinary nontributary groundwater. Colo. Rev. Stat. § 37-90.5-107(4). 

 

2.  Conservation Principles: 

 

 Correlative rights. No correlative right to such geothermal resources in place 

attaches as an incident of ownership of an estate in land. Colo. Rev. Stat. § 37-90.5-
104(1). 

 Well location and spacing requirements. See for setback requirements. Well 

locations must meet the well-spacing requirements established for the Geothermal 

Management District. 2 CCR 402-10, R6, 6.4. 

 Geothermal management districts. The state engineer has the authority to establish 

geothermal management districts, and procedures can be established to (a) control 

well-spacing and production rates, (b) control the quantity of geothermal fluids 

extracted from geothermal resources, including requirements to reinject, (c) adopt a 
comprehensive plan for the most efficient uses of the resource, guided by principles 

of equitable apportionment, maximum economic recovery, and prevention of waste. 
Colo. Rev. Stat. § 37-90.5-108. See also 2 CCR 402-10, R13. 

 

 
Idaho 

 

Resource: In Idaho, the Idaho Department 

of Water Resources (IDWR) has authority 
to enforce the provisions of the Idaho 

Geothermal Resources Act (Idaho Code 
(I.C.) §§ 42-4001 et seq.) (Geothermal 

Act), which governs the permitting, 

development, and production of 
geothermal resources in the state. I.C. 
§ 42-4010. See also Idaho Administrative 
Code (IDAPA) §§ 37.03.04.000 et seq., 
for rules governing drilling for geothermal 

resources. 

 

Conservation and Utilization Policy: The geothermal policy for the state of Idaho is to 

maximize the benefits to the entire state that may be derived from the utilization of 
geothermal resources, while minimizing the detriments and costs of all kinds which could 

result from their utilization and avoiding waste. I.C. § 42-4001; IDAPA 37.03.04.001. 

 

Key Definitions: 

 

 “Geothermal Resource” means the natural heat energy of the earth, the energy, in 

whatever form, that may be found in any position and at any depth below the surface of 

the earth present in, resulting from, or created by, or which may be extracted from such 

natural heat, and all minerals in solution or other products obtained from the material 
medium of any geothermal resource. I.C. § 42-4002(c). 
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Leasing State Lands: The State Board of 

Land Commissioners is empowered and 

authorized to lease any state or school 

lands which may contain geothermal 
resources. I.C. §§ 47-1601 et seq. The 

rules governing the issuance of 

geothermal resource leases on state or 

school lands are set forth in IDAPA 
§§ 20.03.15.000 et seq. Leases are not 

subject to competitive bidding. 

 

 “Sui Generis.” Geothermal resources are declared to be sui generis, being neither a 

mineral resource nor a water resource, but they are also found and hereby declared to 

be closely related to and possibly affecting and affected by water and mineral resources 
in many instances. I.C. § 42-4002(c); see also I.C. § 47-1602. 

 “Owner” means the owner of the geothermal lease or well and includes operator 

when any well is operated or has been operated or is about to be operated by any 

person other than the owner. IDAPA 37.03.04.010.20. 

 “Operator” means any person drilling, maintaining, operating, pumping, or in control 

of any well. The term operator also includes owner when any well is or has been or is 

about to be operated by or under the direction of the owner. IDAPA 37.03.04.010.19. 
 

Ownership: 

 Ownership of geothermal resources in Idaho is treated similarly to ownership of 

mineral resources (as opposed to water resources, which are owned by the state and 
require appropriation for a beneficial use). The Idaho Code clarified in 1981 that a 

reservation by the state of “minerals” or “mineral rights” in a conveyance of land includes 

geothermal resources (I.C. § 47-701); there is no statute or case law in Idaho clarifying 

whether a deed reservation by a private party of “minerals” or “mineral rights,” without 

more, also includes geothermal resources.  
 

Key Concepts: 

 

1.  Water Law Principles. 

 

 Ground water having a temperature of two hundred twelve (212) degrees F. or 
higher in the bottom of a well is classified as a “geothermal resource.” No water 

appropriation permit is required to develop geothermal resources. However, a water 

appropriations permit may be required if the Director finds that development of a 

geothermal resource may unreasonably decrease ground water available in any aquifer 
for other water rights or uses. I.C. § 42-4005(e). 

 Ground water having a temperature of more than 85 degrees but less than 212 

degrees F. is a “low temperature geothermal resource” regulated under the water 
appropriations requirements—an appropriations permit is required to develop low 

temperature geothermal resources. I.C. §§ 42-230, 233. 

 

2.  Conservation Principles. 

 Correlative Rights: No specific provision. 

 Well Spacing. Rules regarding spacing of geothermal wells include a 100-foot 

property boundary setback requirement and directional drilling requirements. The 
Director may approve well-spacing plans. IDAPA 37.03.04.025. 

 Cooperative Unit Agreements (voluntary). Persons holding or controlling interests in 

separate properties of the same geothermal resource area may, with approval of the 
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Water Resource Board, enter into an agreement for the cooperative development, 

operation and maintenance of all or a portion of the geothermal resources of the 

geothermal area. I.C. § 42-4013(a). 

 Mandatory Units. If the Director finds that a geothermal resource area should be 

cooperatively operated as a unit to avoid waste, and the persons owning the tracts or 

interests in the area refuse to enter a cooperative agreement, the Water Resource 

Board, after notice and hearing, may issue an order that the area shall be operated as a 

unit. I.C. § 42-4013(b). 

 State Land Units. The State Board of Land Commissioners is authorized to join on 

behalf of Idaho in cooperative agreements or unit development plans for geothermal 

resources of geothermal resource areas involving state or school lands. I.C. § 47-1611.  

 

 
Montana 

 
Resource: Unlike many other western 

states, Montana has not enacted 

legislation dealing specifically with 

geothermal exploration and development. 

 

Energy Facility Siting. The Montana Major 
Facility Siting Act, Title 75, chapter 20, 

provides for the Department of 

Environmental Quality (DEQ) to review 

and approve “geothermal exploration 
plans” (see definition). See also Mont. 

Admin. R. 17.20.202. This Act applies to 
“any use of geothermal resources, 

including the use of underground space in 

existence or to be created, for the 

creation, use, or conversion of energy, 

designed for or capable of producing 
geothermally derived power equivalent to 

50 megawatts or more or any addition 

thereto, except pollution control facilities 

approved by the department and added to 

an existing plant.” Mont. Code. Ann. § 75-

20-104(8)(c). 
 

Leasing State Lands: The Montana Board 
of Land Commissioners is authorized to 

lease state-owned lands for geothermal 
exploration and development. See Mont. 

Code. Ann. §§ 77-4-101 – 77-4-129. The 

 
Conservation and Utilization Policy:  No specific policy to prevent waste or conserve 

geothermal resources exists, though the State Land Board requires its lessees to use all 

reasonable means to prevent waste, Mont. Admin. R. 36.25.415, and Montana statute 

permits the Land Board to enter into pooling and unitization agreements for conservation 

purposes under the state leasing program, Mont. Code Ann. § 77-4-125; Mont. Admin. R. 

36.25.412. 
 

Key Definitions: 

 

 “Geothermal resources” means the natural heat energy of the earth, including the 
energy, in whatever form, which may be found in either position and at any depth below 

the surface of the earth, either present in, resulting from, created by, or which may be 

extracted from such natural heat and all minerals in solution or other products obtained 

from the medium of any geothermal resource. Mont. Code Ann. § 77-4-102(2); Mont. 

Admin. R. 36.25.401(3). 

 “Sui generis.” Geothermal resources in Montana are sui generis, “being neither a 

mineral resource nor water resource, but they are closely related to and possibly 

affecting and affected by water resources in many instances.” Mont. Code Ann. § 77-4-

104. 

 “Geothermal exploration plan” means the plan, actual or tentative, which a person 

has for the gathering of geological data by boring of test holes or other underground 

exploration, investigation, or experimentation related to possible future development of a 
facility employing geothermal resources for the ensuing 10 years after submission to the 

department under this subchapter. Mont. Admin. R. § 17.20.201(4). 

 

Ownership: Although Montana law does not clearly state who owns geothermal resources, 

leases of geothermal resources are treated similarly to leases of the mineral estate under 

the state leasing program. 
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Land Boards rules for geothermal leasing, 

and geothermal resource drilling and 

development on leased lands, can be 

found in the Montana Administrative 

Rules, Chapter 36.25, subchapter 4. 
Leases are awarded by competitive bid. 

Mont. Admin. Rules § 36.25.404.  

 

Key Concepts: 

 

1.  Water Law Principles.   

 

 Appropriation Required. Development of geothermal resources requires a water 
right. See Mont. Code Ann. § 77-4-108. Montana water law defines water to include 

“geothermal water,” which is subject to appropriation for beneficial uses such as 

industrial or mining. Mont. Code Ann. § 85-2-102(1), (2), (19). 

 
2.  Conservation Principles.   

 

 Correlative Rights: No specific provision. 

 Well Spacing: No specific provision. But see “Geothermal Exploration Plans” and the 

Major Facility Siting Act. Every person who proposes to gather geological data by boring 

of test holes or other underground exploration, investigation, or experimentation related 

to the possible future development of a facility employing geothermal resources must 
provide notice to the DEQ and submit a description of the area involved; a statement of 

the proposed activities to be conducted and the methods to be utilized; geological data 

reports at such times as may be required by the rules; and such other information as the 
board may require in the rules. Mont. Code Ann. §§ 75-20-1001 et seq.  

 Pooling and Unitization.  Montana has not enacted any law or regulation governing 

conservation or pooling and unitization of geothermal resources.  However, the statutes 

contemplate pooling and unitization by permitting the State Land Board to enter into 

pooling agreements for unit operations for the conservation of geothermal resources.  

Mont. Code Ann. § 77-4-125; Mont. Admin. R. 36.25.412.  State Land Board rules direct 
lessees to use all reasonable means to prevent waste.  Mont. Admin. R. 36.25.415. 

 

 
Nevada 

 

Resource: The Nevada Commission on 

Mineral Resources, Division of Minerals, 

and the Nevada State Engineer each 

have jurisdiction over aspects of 
geothermal resources. The Division of 

Minerals has primary jurisdiction over 

geothermal resources and authority to 

grant the necessary permits for the drilling 

and operation of geothermal wells. Nev. 
Rev. Stat. § 534A.060. In certain 
circumstances, water appropriation 

permits must be obtained from the 

Nevada State Engineer. Nev. Rev. Stat. 

§ 534A.040. Administrative rules 

 

Conservation and Utilization Policy: Nevada has not adopted a cohesive conservation and 

utilization policy for geothermal resources. Permits cannot be issued if the State Engineer or 

Division of Minerals finds that issuance would be against the public interest, though no 
guidelines for determining what is or is not in the public interest are provided. See Nev. Rev. 

Stat. § 534A.070. 

 

Key Definitions: 

 

 “Geothermal Resources” is defined as “[t]he natural heat of the earth and the energy 
associated with that natural heat, pressure and all dissolved or entrained minerals that 

may be obtained from the medium used to transfer that heat, but excluding 

hydrocarbons and helium.” Nev. Rev. Stat. §§ 534A.010, 322.005. 

 “Operator” is the person who has the right to drill and operate a geothermal well. 
Nev. Admin. Code § 534A.064. 
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regarding geothermal resource 

development are found at Nev. Admin. 
Code §§ 534A.010 et seq.  

 

Leasing State Lands: The Nevada State 
Land Registrar is authorized to lease 

state lands for geothermal development 

subject to the royalty provisions of state 

law. Nev. Rev. Stat. §§ 322.010–322.040. 

Nevada has adopted no formal rules for 

leasing of geothermal lands. Leasing of 
state lands is not based on competitive 

bids, but the State Land Registrar has 

broad authority to see lease terms and 
royalties. See Nev. Rev. Stat. §§ 

322.030(2), 322.040. 

 

 

Ownership: 

 

 Geothermal Resources have been classified as minerals for the limited proposal of 
taxation issues. Nev. Rev. Stat. § 362.010(2). The applicability of this classification on a 

global scale has not yet been established under Nevada law. 

 Unless the geothermal resources have been severed from the land or conveyed to 
another person, the owner of the real property owns the underlying geothermal 

resources. Nev. Rev. Stat. § 534A.050. 

 Nevada law is unsettled regarding the specificity of reservation necessary to reserve 
rights to geothermal resources. The issue of whether a basic reservation of “mineral 

rights” in a deed concretely serves to reserve geothermal resources has not been 

answered by Nevada courts. 

 

Key Concepts: 

 
1.  Water Law Principles.  

 

 Water Appropriation. A consumptive use of water brought to the surface as a by-

product of geothermal development is considered a beneficial use of water and is 

subject to Nevada’s groundwater appropriation provisions. Nev. Rev. Stat. § 534A.040. 

Exceptions to this general rule exist and include: reinjection; reasonable losses during 

well testing; and temporary losses from reinjection equipment failure. The Division of 

Minerals generally requires (subject to their authority to allow waivers) reinjection of all 

geothermal fluids. Nev. Admin. Code § 534A.420. 
 

2.  Conservation Principles.  

 Conservation: Nevada law does not address principles of conservation, correlative 

rights, and cooperation for geothermal resources that are common to other western 
jurisdictions. 

 Well Spacing: Well drilling regulations provide that no wells may be located within 

100 feet of property boundaries or public roads. Nev. Admin. Code § 534A.200. 

 Pooling and Unitization: Nevada has no provisions for unitization or pooling.  

 

New Mexico Resource: In New Mexico, the Oil 

Conservation Division and Commission 

have authority to enforce the provisions of 
the Geothermal Resources Conservation 
Act, N.M.S.A §§ 71-5-1 et seq. The Rules 

for development of geothermal resources 

are located at N.M. Admin. Code, Title 19, 

Ch. 14.  

Conservation Policy: It is the purpose of the Act to encourage maximum recovery while 

safeguarding life, health, property, natural resources and the public welfare. N.M.S.A. § 71-

5-2. Waste is prohibited in the development of geothermal resources. N.M.S.A. § 71-5-4. 
The Commission has a duty to prevent waste and to protect correlative rights. N.M.S.A. § 

71-5-7. 
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Leasing State Lands: The State Land 

Office is authorized to lease state trust 

lands for geothermal development. 
N.M.S.A. §§ 19-13-1 et seq. Leases of 

lands located on state-designated “known 
geothermal resource areas” are awarded 

by competitive bid. N.M.S.A. § 19-13-6. 

 

Key Definitions: 

 

 “Geothermal resources” is defined as the natural heat of the earth, or the energy, in 

whatever form, below the surface of the earth present in, resulting from or created by, or 

which may be extracted from, this natural heat, and all minerals in solution or other 

products obtained from naturally heated fluids, brines, associated gases and steam, in 

whatever form, found below the surface of the earth, but excluding oil, hydrocarbon gas 

and other hydrocarbon substances. N.M.S.A. § 71-5-3(A). 

 

 “Correlative rights” is defined as the opportunity afforded, insofar as is practicable to 

do so, to the owner of each property in a geothermal reservoir to produce his just and 

equitable share of the geothermal resources within such reservoir, being an amount, so 
far as can be practicably determined and so far as can be practicably obtained without 

waste, substantially in the proportion that the recoverable geothermal resources under 

such property bear to the total recoverable geothermal resources in the reservoir and, 

for such purpose, to use his just and equitable share of the natural heat or energy in the 

reservoir. N.M.S.A. § 71-5-3(C). 

 

 “Operator” means any person drilling, maintaining, operating, producing or in control 

of any well, and shall include “owner” when any well is operated or has been operated or 

is about to be operated by or under the direction of the owner. N.M. Admin. Code § 

19.14.1.7(z). 
 

 “Owner” means the person who has the right to drill into and to produce from any 

geothermal resources area, and to appropriate the geothermal resources thereof for 
himself or for himself and another. N.M. Admin. Code § 19.14.1.7(AA). 

 
Ownership: See Rosette Inc. v. U.S. Department of the Interior, 169 P.3d 704 (N.M. App. Ct. 

2007); Rosette Inc. v. United States, 277 F.3d 1222 (10th Cir. 2002). 

 

Key Concepts: 
 

1.  Water Law Principles.   

 

 No water appropriation is required for developing geothermal resources where the 
water temperature is higher than 250°F. See N.M.S.A § 71-5-2.1. 

 Beneficial use. When the application of potable water to a beneficial use involves the 

incidental loss or extraction of heat, and the water is 250°F or less, then that heat is not 
a geothermal resource for which a royalty is due. In such a case, the use is not 

governed by laws related to geothermal resources but is simply governed by water laws 

and the Office of the State Engineer. N.M.S.A. § 71-5-2.1. 
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2.  Conservation Principles. 

 

 Correlative Rights. Rights to geothermal resources and fluids are based on the 

principle of correlative rights. N.M.S.A. § 71-5-10. 

 Well spacing. The OCD and OCC have authority to fix the spacing of wells and 

create spacing units. N.M.S.A. §§ 71-5-8 & -11. See N.M. Admin. Code § 19.14.23. 

 Cooperative Development. Operators are required to develop spacing units and 

pooling agreements. N.M.S.A. § 71-5-13. The OCD and OCC have the authority to 

impose cooperative development of the resource (pooling and unit development). 

N.M.S.A. § 71-5-11. 

 State lands leased for geothermal resource development may be subject to 

cooperative development agreements. N.M.S.A. § 19-13-14. 

 

 
Oregon 

 

Resource:  In Oregon, geothermal 
resources are regulated by the Oregon 

Geothermal Resources Act, codified at 
O.R.S. §§ 522.005 et seq. The State 

Department of Geology and Mineral 

Industries (DOGAMI) has the authority to 
administer this statute. O.R.S. § 522.275. 

Administrative rules governing geothermal 

resources are set forth in Oregon 

Administrative Code (O.A.R.) ch. 632 Div. 

20.  

A water pollution control facilities permit is 
required by the Department of 

Environmental Quality (DEQ) before 

reinjection may be commenced. O.R.S. 

§ 522.019(3). The water pollution control 

facilities permit is provided for in O.R.S. 

§ 468B.050. 
 

Leasing State Lands: If the geothermal 

resources are on state land, the 

Department of State Lands imposes its 

own set of administrative rules regarding 
geothermal leasing. O.R.S. § 273.551; 
OAR §§ 141-075-0010 et seq. State 

leases are awarded by competitive bid. 

OAR § 141-075-0535. 

 

Conservation and Utilization Policy:  Oregon’s policy regarding geothermal resources 
development is that drilling to develop geothermal resources is to be in a manner so as to 

safeguard the life, health, property and welfare of the people of this state, to safeguard the 

air, water and other natural resources of this state, and to encourage the maximum 

economic recovery of geothermal resources; to prevent damage to and waste of geothermal 

resources; to prevent interference with or damage to waters used or to be used for beneficial 
purposes that may result from improper drilling, operation, maintenance or abandonment of 

geothermal or prospect wells; to increase the ultimate economic recovery of geothermal 

resources, that are suitable, and consistent with protection of the air, water and other natural 

resources of the state; and to provide for the development, management and production of 

geothermal resources in a manner that minimizes state involvement, enhances resource 

recovery, prevents waste, maximizes economic development and protects correlative rights 
of the resource owners. O.R.S. § 522.015. 

 

Key Definitions: 

 

 “Geothermal resources” and “mineral resources” have separate definitions (e.g., 
geothermal resources are not included in the definition of mineral resources). See 

O.R.S. § 273.775(1) and (2). 

 “Geothermal resources” means the natural heat of the earth, the energy, in whatever 

form, below the surface of the earth present in, resulting from, or created by, or that may 

be extracted from, the natural heat, and all minerals in solution or other products 

obtained from naturally heated fluids, brines, associated gases, and steam, in whatever 

form, found below the surface of the earth, exclusive of helium or of oil, hydrocarbon gas 
or other hydrocarbon substances, but including, specifically: (a) all products of 
geothermal processes, including indigenous steam, hot water and hot brines; (b) steam 

and other gases, hot water and hot brines resulting from water, gas, or other fluids 

artificially introduced into geothermal formations; (c) heat or other associated energy 
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found in geothermal formations; and (d) any by-product derived from them. O.R.S. 

§ 522.005(11). 

 “Operator” means the person: (a) who possesses the legal right to drill a geothermal 

well; (b) who has obtained a drilling permit pursuant to O.R.S. § 522.135; or (c) who 

possesses the legal right to operate a completed geothermal well or who has been 

granted the authority to operate the well by that person. OAR § 632-020-0010(13); 

O.R.S. § 522.005(14). 

 “Owner” means the person who has the right to drill geothermal wells and/or 

prospect wells, or to appropriate the production from a completed geothermal well, either 

for himself or for himself and others. OAR § 632-020-0010(14). 

 “Correlative rights” means the right of each owner in a geothermal area to obtain 

that owner’s just and equitable share of the underlying geothermal resource, or an 

economic equivalent of that share of the resource, produced in a manner and in an 

amount that does not injure the reservoir to the detriment of others. O.R.S. § 522.005(5). 

 “Land” means both surface and mineral rights. O.R.S. § 522.005(13). See unitization 

rules for the application of this definition. O.R.S. §§ 522.405, 415. 

 

Ownership:   

 

 The owner of the surface property owns the geothermal resources thereunder 

unless those rights have been otherwise reserved or conveyed. O.R.S. § 522.035. 

 Geothermal resource rights in property owned by any state agency and geothermal 
rights retained as an interest in lands previously sold, granted or otherwise conveyed by 

Oregon or any of its agencies are property of the State of Oregon. O.R.S. § 273.780(1). 

Geothermal resource rights shall be retained by the state in the absence of a finding by 

the State Land Board upon adequate facts presented to it that their sale or exchange is 
for the purpose of obtaining the greatest benefit for the people of Oregon. O.R.S. 

§ 273.780(3). 

 

Key Concepts: 

 

1.  Water Law Principles: 
 

 Geothermal fluids with a bottom well temperature of 250°F or more are geothermal 

resources. O.R.S. § 522.025(1)(a). 

 Geothermal resource requirements may apply to wells that are more than 2,000 feet 
deep regardless of their bottom well temperature. OAR 632-020-0010(11). 

 Geothermal fluids with a temperature less than 250°F are not governed by the 
Geothermal Resources Act. Instead, they are considered to be groundwater resources 

regulated by the Water Resources Department. O.R.S., tit. 45. 
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2.  Conservation Principles. 

 

 Correlative Rights. Unitization is in the public interest and reasonably necessary to 

protect correlative rights. O.R.S. § 522-405(1)(c). 

 Well Spacing: DOGAMI must approve well-spacing programs for geothermal wells in 

a field or prescribe modifications to programs as it determines necessary for proper 

development. OAR § 632-020-0135. Units may include spacing units. O.R.S. § 522.425. 

 Pooling/Commingling. DOGAMI may authorize commingling the production from 

different wells and/or leases. OAR § 032-020-0140. 

 Voluntary Unitization: When two or more separately owned tracts of land are within 

an area under which a geothermal reservoir is located or reasonably believed to be 

located, or when there are separately owned interests in all or part of such an area, the 

governing board of the DOGAMI, upon its own motion or the application of an interested 

person or state or local governmental governing body, special district or agency, shall 
review the need for unitization of the area. O.R.S. § 522.405(1). Unit agreements must 

be approved by and are administered by DOGAMI. OAR § 632-020-0138. 

 Mandatory Unitization: DOGAMI may mandate a unit agreement, after first 

encouraging a voluntary agreement between the affected parties. In the absence of a 

voluntary agreement, DOGAMI will develop and administer the unit agreement. O.R.S. § 

522.405(2). Administrative rules regarding unit agreements are at OAR § 632-020-0138. 

 

 
Utah 

 

 

Resource: In Utah, the Division of Water 

Rights (or State Engineer) has authority to 
enforce the provisions of the Geothermal 

Resource Conservation Act (Utah Code 
Ann. §§ 73-22-1 et seq.) (Conservation 

Act), which act governs the permitting, 

development, and production of 

geothermal resources in the state. Utah 
Code Ann. § 73-22-5. The Division’s rules 

for geothermal resource development are 
at Utah Admin. Code Rule R655-1 et seq. 

 

Leasing State Lands: The Utah School 
and Institutional Trust Lands 

Administration is authorized to lease trust 

lands for geothermal development. Utah 
Code Ann. §§ 53C-2-401 et seq. and 

Utah Admin. Code R850-27. Leasing may 

be by competitive bid or over the counter, 
but the current practice is to only offer 

 

Conservation and Utilization Policy: The declared policy and purpose of the Conservation 

Act is to foster, encourage, and promote the utilization of geothermal resources, including 
the promotion of the maximum ultimate economic recovery of the resource. Utah Code Ann. 

§ 73-22-2. 

 

Key Definitions: 

 

 “Geothermal fluids” are defined to be a water resource, so the owner must file an 
appropriation application before commencing production.  Utah Code Ann. § 73-22-8. 

 “Geothermal fluid” is defined as water and steam at temperatures greater than 
120°C. Utah Code Ann. § 73-22-3(4). 

 “Geothermal resources” is defined as the natural heat of the earth greater than 
120°C and energy, in whatever form (but does not include “geothermal fluids”). Utah 

Code Ann. § 73-22-3(5). 

 “Operator” means any person drilling, maintaining, operating, producing, or in control 

of any well. Utah Code Ann. § 73-22-3(8). 

 “Owner” is defined as a person who has the right to drill into and produce the 

geothermal resource. Utah Code Ann. § 73-22-3(9). 

 
 



14 

STATE JURISDICTION GOVERNING LAWS 

geothermal leases by competitive bid. 

Utah Admin. Code R850-27-500. 

 

 “Correlative rights” is defined as the right of each geothermal owner in a geothermal 

area to produce without waste his just and equitable share of geothermal resources 

underlying the geothermal area. Utah Code Ann. § 73-22-3(1). 
 

Ownership: 

 

 Ownership of the geothermal resource derives from an interest in land, not from a 
water appropriative right. Utah Code Ann. § 73-22-4. 

 

Key Concepts: 

 

1.  Water Law Principles. 
 

 Beneficial use. Geothermal production is declared by statute as a beneficial use. 

Utah Code Ann. § 73-22-8. 

 Appropriation. Geothermal fluids are a water resource, so the owner must file an 

appropriation application before commencing production. Utah Code Ann. § 73-22-8. 
The appropriation process is the same process as any other water application. Id. See 

Utah Admin. Code R655-1-1.2.  
 

2.  Conservation Principles. 

 

 Correlative Rights. Rights to geothermal resources and geothermal fluids are based 

on the principle of correlative rights. Utah Code Ann. § 73-22-9. 

 Well Spacing. There is a 100-foot setback requirement. The State Engineer may 

alter well location requirements and shall approve proposed well spacing programs or 
prescribe modifications to the programs necessary for proper development of the 

resource, considering listed factors. Utah Admin. Code. R655-2.4. 

 Cooperative Development. Division of Water Rights has the authority to impose 

cooperative development of the resource (pooling and unit development). Utah Code 
Ann. § 73-22-7. At the request of any interested party or on his own initiative, the State 

Engineer may establish a unit plan or agreement for a geothermal area to prevent 

waste, protect correlative rights and avoid drilling unnecessary wells. Utah Admin. Code 

R655-2.6. 

 

 
Wyoming 

 

Resource:  Unlike many other western 
states, Wyoming has not specifically 

enacted legislation dealing with 

geothermal exploration and development. 

The only indication of jurisdiction over 

geothermal resources is found in 

 

Conservation and Utilization Policy:  Wyoming has no policy regarding conservation and 
utilization of geothermal resources. 
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Wyoming’s water appropriation laws, 

which define underground water to 

include “hot water and geothermal 

steam.” Wyo. Stat. Ann. § 41-3-901(ii). 

Leasing State Lands:  Neither Wyoming 
statute nor the regulations of the 

Wyoming Board of Land Commissioners 

provide for leasing of geothermal 

resources on state land. 

Key Definitions: 

 

 “Geothermal resources” are “hot water and geothermal steam,” defined as 
underground water and subject to appropriation under the water laws of the State. Wyo. 

Stat. Ann. § 41-3-901(ii); Wyo. State Engineer, Rules and Regulations, Ch. 1, §§ 2, 20. 

 

Ownership: 

 Wyoming law does not clearly address who owns the geothermal resource.  The 
only legal framework for development of the resource is under state water law.   

 

Key Concepts: 

 
1.  Water Law Principles.   

 

 “Hot water and geothermal steam” are subject to appropriation as ground water 

under the water laws of the State. Wyo. Stat. Ann. § 41-3-901; Wyo. State Engineer, 
Rules and Regulations, Ch. 1, §§ 2, 20. The Wyoming State Engineer’s regulations 

provide: “Geothermal steam and hot water are considered ground water for the purpose 

of administration. A permit to appropriate ground water must be obtained from the 

Wyoming State Engineer to explore for or before geothermal steam or hot water can be 

utilized.” Wyo. State Engineer, Rules and Regulations, Ch. 1, Sec. 20. Appropriators of 

geothermal resources must comply with the same requirements to avoid injury to 
existing water rights as other water users. Wyo. Stat. Ann. § 41-3-905. 

 

2.  Conservation Principles. 

 

 Wyoming has no specific policy regarding conservation and utilization of geothermal 
resources, and no provisions regarding geothermal resource development, well drilling, 

well spacing, or unitization. 

 

 


