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Change will be coming quickly over the next two years, and Endangered Species Act (ESA) issues are among the 
most dynamic facing natural resource practitioners and resource developers. Settlement agreements by the U.S. 
Fish and Wildlife Service (FWS) from 2011 will require the FWS to make decisions to list or not list hundreds of 
species across the United States—including those like the lesser prairie-chicken that largely occur on private lands. 
The prospect of these listings, most prominently the greater sage-grouse, has prompted a host of conservation 
efforts by states, private citizens, and federal land management agencies to discourage listing decisions. At the same 
time, the FWS and the National Marine Fisheries Service (NMFS) are seeking regulatory changes to designation of 
critical habitat and the ESA Section 7 consultation processes that federal authorizations require. All of these efforts 
are occurring while the Services—FWS and NMFS—attempt to meet the ESA’s ultimate goal of recovering listed 
species. The combination of listing decisions, voluntary conservation efforts, and regulatory changes creates a 
rapidly evolving legal landscape that directly affects resource developers, such as oil and gas, mining, and 
renewable energy companies, the agencies that oversee resources development, and the agencies involved in ESA 
decision making. 
 
This Special Institute will provide a comprehensive assessment of current and emerging ESA issues by key federal 
policymakers and leading practitioners in the area. The institute 
will first provide an overview of the main requirements of the 
Act triggered by species listings, including Section 9 of the ESA, 
incidental take permitting, and the Section 7 consultation 
process. On Day 2, beginning with a presentation by 
Michael Bean, DOI’s Principal Deputy Assistant Secretary for 
Fish & Wildlife & Parks, the institute will build on this foundation 
and focus on emerging ESA issues—regulatory changes, 
conservation efforts by states and private parties, and the role of 
climate change in the ESA. 
 
The institute will provide oil and gas, mining, and renewable 
resource developers with the information they need to be ready for 
these legal developments, and will be useful to all resource 
professionals, including in-house, outside, and agency counsel, 
managers, landmen, NGOs, and government employees involved in 
development of resources in areas where these species are located.



      

Endangered Species Act 

7:00 am – 8:15 am     -     Registration
The Marriott Westminster Hotel

8:15 am – 8:30 am
Introductions and Opening Remarks
STEVIA M. WALTHER, Executive Director, Rocky Mountain Mineral 
Law Foundation, Westminster, CO
PHILLIP R. CLARK, President, Rocky Mountain Mineral Law 
Foundation; Partner, Bryan Cave, Denver, CO
MYLES CULHANE, Program Co-Chair; Managing Counsel, 
Occidental Oil and Gas Corporation, Houston, TX
KATHLEEN C. SCHRODER, Program Co-Chair; Shareholder, Bjork 
Lindley Little PC, Denver, CO 

8:30 am – 9:20 am   
The Listing and Delisting Processes
The Services’ finding that a species warrants listing as threatened 
or endangered triggers the protections of the ESA. Section 4 of 
the ESA outlines processes to list and delist species, as well as 
substantive criteria on which the Services must rely when making 
listing decisions. Section 4 also allows the Services to find that 
listing a species is warranted but precluded by higher priorities, 
resulting in the controversial designation of candidate species. This 
foundational session will detail the listing and delisting process, 
the differences between threatened, endangered, and candidate 
species, and the criteria on which the Services rely in making 
listing decisions.
HOLLY DOREMUS, James H. House and Hiram H. Hurd Professor 
of Environmental Regulation; Co-Faculty Director of the Center 
for Law, Energy, and the Environment; University of California, 
Berkeley, School of Law, Berkeley, CA 

9:20 am – 10:10 am 
The Section 9 Take Prohibition and Its Limits 
With the “take” prohibition protecting all listed species whether on 
federal, state, or private lands, Section 9 is the heart of the ESA. 
Because of the statutory protections that attach to threatened and 
endangered species, Section 9 has earned the ESA the distinction of 
the “pit bull” of environmental laws. The take prohibition is broad 
in scope and can limit modification of species’ habitat. Although 
the ESA imposes significant penalties and judicial remedies for 
unauthorized take, including liability for state and local agencies 
that authorize private actions, the Services (and citizen groups) 
bear a high burden of demonstrating that a take has occurred.  
STEVEN P. QUARLES, Partner, Nossaman LLP, Washington, DC 

10:10 am – 10:30 am – Coffee Break 

10:30 am – 11:20 am
Critical Habitat Designation and the Prohibition of Destruction 
and Adverse Modification of Critical Habitat
The ESA not only protects listed species but also their “critical 
habitat”—critical areas that the Services designate by rulemaking. 
The ESA prohibits federal agency actions from destroying or 
adversely modifying critical habitat. Recently, the Services have 
proposed significant changes to their regulations relating to the 
designation of critical habitat and the definition of “destruction 
or adverse modification.” An understanding of critical habitat 
designations, the protections they receive, and the significance of 

the proposed regulatory changes is essential for resource 
developers on both federal and private lands. 
DONALD BAUR, Partner, Perkins Coie, Washington, DC 
NORMAN D. JAMES, Director, Fennemore Craig, P.C., Phoenix, AZ

11:20 am – 12:20 pm
Authorizing Incidental Take on Private Lands: Complex Section 
10 Permits
Resource developers often seek to obtain incidental take 
authorization through enhancement of survival permits or 
incidental take permits under Section 10 of the ESA, which require 
preparation of habitat conservation plans or candidate conservation 
agreements with assurances. These conservation plans can address 
a variety of listed and unlisted species and be structured to allow 
numerous participants. Resource developers must understand the 
unique considerations presented by complex and programmatic 
conservation plans and permits when planning their projects.
DAVID ZIPPIN, Vice President, ICF International, San Francisco, CA
KATHLEEN C. SCHRODER, Shareholder, Bjork Lindley Little PC, 
Denver, CO 

12:20 pm – 1:50 pm     -     Lunch – On Your Own 

1:50 pm – 2:40 pm
Emerging Issues Associated with Section 7 Consultation
Section 7 of the ESA requires federal agencies to consult with the 
Services regarding their actions, and affects uses of both federal 
lands and private lands that require federal permits. With federal 
agencies playing a more prominent role in recent efforts to permit 
and promote domestic energy production and transmission, a 
federal nexus—and the need to conduct consultation under Section 
7—has become relatively commonplace. This session will describe 
how the Services have responded to the increased demand for their 
input with programmatic consultations, not likely to adversely 
affect determinations, and batched biological opinions. It will 
explore how the Services have used re-initiation of consultation and 
adaptive management to address instances where rapidly evolving 
technology and development patterns have outpaced the best 
scientific data on which Section 7 consultations rely.
JILL E.C. YUNG, Associate, Paul Hastings LLP, San Francisco, CA 

2:40 pm – 3:00 pm     -     Coffee Break 

3:00 pm – 4:00 pm
Beyond Conservation Banks: Use of Compensatory Mitigation 
in Section 10 Permits and Section 7 Consultation
With Secretarial Order 3330, the Department of the Interior has 
sharpened its focus on landscape level conservation and mitigation. 
Recent conservation plans related to solar energy development and 
oil and gas development have explored the use of compensatory 
mitigation for wildlife, and the FWS has published a mitigation 
framework for the greater sage-grouse. These efforts signal that 
compensatory mitigation will be an essential component of resource 
development in the foreseeable future.
DEBORAH L. MEAD, National Conservation Banking Coordinator, 
U.S. Fish and Wildlife Service, Falls Church, VA 
JESSICA WILKINSON, Senior Policy Advisor, Mitigation, The Nature 
Conservancy, Washington, DC 

Wednesday, November 4, 2015



8:00 am – 8:50 am 
The Goal of Recovery in Recent Regulatory Efforts 
The ESA’s fundamental objective is to recover species so that listing 
is no longer necessary. Recent regulatory efforts and initiatives by 
the FWS promote the Act’s conservation and recovery goals. Our 
keynote speaker will highlight those efforts and explain how they 
further the ESA’s objectives, while also increasing predictability for 
regulated interests. 
MICHAEL BEAN, Principal Deputy Assistant Secretary for Fish & 
Wildlife & Parks, U.S. Department of the Interior, Washington, DC

8:50 am – 9:40 am
The Role of Climate Change in ESA Decisions
Climate change is a factor in listing decisions, critical habitat 
designations, Section 7 consultations, and conservation plans, 
while the Services continue to work on incorporating climate change 
considerations into these ESA processes. For instance, how might 
critical habitat designations address shifting habitats as the climate 
changes? How might conservation plans address changing climatic 
conditions while providing certainty for permit holders? How might 
climate change considerations in listing decisions give rise to 
litigation, particularly with respect to Arctic species? Our speakers 
will give insight on these emerging issues. 
MURRAY FELDMAN, Partner, Holland & Hart LLP, Boise, ID
ANDREW MERGEN, Deputy Section Chief, Appellate, Environment 
& Natural Resources Section, U.S. Department of Justice, 
Washington, DC

9:40 am – 10:00 am     -     Coffee Break

10:00 am – 10:50 am
Constitutional Issues Associated with the Endangered 
Species Act
Since its passage in 1973, implementation of the ESA has posed 
a variety of Constitutional issues. Recently, a judicial decision 
questioned Congress’s authority under the Commerce Clause and 
the Necessary and Proper Clause to regulate the take on private 
lands of species that occur only in one state. The speakers will 
engage in a point/counterpoint debate of the issues raised by this 
recent judicial decision.
JAMES R. MAY, Distinguished Professor of Law, Director, Global 
Environmental and Natural Resources Law Institute, Widener 
Delaware Law School, Wilmington, DE
DAMIEN M. SCHIFF, Principal Attorney, Pacific Legal 
Foundation, Sacramento, CA

10:50 am – 11:40 am
Unique ESA Issues Posed by Oil and Gas Development 
Oil and gas development presents unique issues in complying 
with the ESA arising from the mineral lessee’s limited rights on 
split-estate lands and the timing of oil and gas development. The 
limits of a mineral lessee’s authority affect its ability to commit to 
conservation actions, while horizontal development complicates the 
question of whether a Section 10 permit or Section 7 consultation 
is necessary. Similarly, a lease operator’s decision to enter into a 
voluntary conservation agreement may raise questions regarding its 
obligations to its joint operators and lessors. Oil and gas operators 

on both private and federal lands must understand these issues as 
they encounter listed species.  
MYLES CULHANE, Managing Counsel, Occidental Oil and Gas 
Corporation, Houston, TX
JIM FARRELL, Continental Resources, Inc., Oklahoma City, OK 

11:40 am – 1:20 pm     -     Lunch – On Your Own 

1:20 pm – 2:10 pm
How Much Is Enough?  Consideration of Regulatory Mechanisms 
and Voluntary Efforts in Listing and Delisting Decisions 
Since the FWS’s 2011 settlements, state and local governments 
have expressed renewed interest in regulatory mechanisms to 
preclude the need to list a species as threatened or endangered. To 
affect a listing or delisting decision, the Services must find these 
conservation efforts to be “adequate regulatory mechanisms.” 
Similarly, land users have more willingly engaged in voluntary 
conservation efforts with the intention of affecting listing decisions. 
At the back of every stakeholder’s mind, however, is a question—will 
these efforts be enough to affect a listing decision? Our speaker will 
attempt to answer this pressing question.
DOUGLAS P. WHEELER, Partner, Hogan Lovells LLP, Washington, DC

2:10 pm – 2:30 pm     -     Coffee Break

2:30 pm – 3:30 pm
The Role of State Conservation Efforts Under the ESA 
Section 6 of the ESA directs the Services to cooperate with the states 
when implementing the Act. Over the last several years, state-led 
conservation agreements have precluded the need to list species, 
managed listed species, and formed the basis of decisions to delist 
species. States are also aggressively developing plans to manage 
the greater sage-grouse. Our panelists will engage in a dynamic 
discussion of Section 6 of the Act, recent state-led conservation 
efforts, the advantages of cooperation between the Services and the 
states, and future opportunities for cooperation.
BOB BUDD, Executive Director, Wyoming Wildlife & Natural 
Resources Trust, Cheyenne, WY 
LISA REYNOLDS, Assistant Attorney General, State of Colorado, 
Denver, CO
BILL VAN PELT, Grassland Coordinator, Western Association of Fish 
& Wildlife Agencies, Phoenix, AZ
Moderator: RYAN M. LANCE, Counsel, Crowell & Moring LLP, 
Cheyenne, WY

3:30 pm – 4:30 pm
Ethical Considerations for Practitioners Advising on ESA Issues 
Natural resource practitioners accustomed to dealing with “bugs and 
bunnies” may find themselves in unfamiliar territory when advising 
clients on issues associated with take and other issues relating to 
listed species.  Both criminal and civil enforcement and liability 
apply, and practitioners should be attuned to ethical obligations 
when advising in this area. 
IRMA S. RUSSELL, Professor and Edward A. Smith Chair, University 
of Missouri-Kansas City School of Law, Kansas City, MO

4:30 pm     -     Course Adjournment

     Thursday, November 5, 2015

4:00 pm – 5:00 pm
Special Rules Under Section 4(d) – Conservation or 
Compromise?
Section 4(d) of the ESA authorizes the Services to issue special rules 
for threatened species, and the FWS has used these rules to allow 
certain land uses despite a “threatened” listing. The FWS is looking 
more frequently to Section 4(d) to achieve creative conservation 
goals, and recently has issued high-profile 4(d) rules for the 
polar bear and the lesser prairie-chicken. This panel will discuss 
controversies surrounding recent 4(d) rules that have promoted 
innovative conservation strategies while easing the burden of listing 
decisions on landowners.  

FRANK R. LUPO, Attorney Advisor, Office of the Solicitor, Southwest 
Region, U.S. Department of the Interior, Albuquerque, NM 
JASON RYLANDER, Senior Staff Attorney, Defenders of Wildlife, 
Washington, DC
SARAH STAUFFER CURTISS, Associate, Stoel Rives LLP, 
Portland, OR 
Moderator: HADASSAH M. REIMER, Of Counsel, Holland & Hart 
LLP, Jackson, WY

5:00 pm – 6:00 pm     -     Hosted Reception for Registrants, 
Speakers, and Guests
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Course materials and audio for Endangered Species Act will be available within 4 weeks after the program

 All registrants will receive a link to the online course materials. A hard copy 
 manual is available to registrants for $65. See the registration form.
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Unit Price
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   ENDANGERED SPECIES ACT
   Looseleaf Manual only (ESA2M) $195 $155    $

   Digital Manual only (ESA2D) (no handling charge) $195 $155    $

   Audio recording (ESA2A)   Specify audio format:

 p Downloadable
(no handling charge)

 p Audio CD

$325 $260    $
   Package (Looseleaf Manual & Audio) 

– save 10% (ESA2MAP) $455 $360    $

   Package (Digital Manual & Audio) 
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Colorado Residents Add Sales Tax (see Colorado Sales Tax Chart)
Handling Charge (waived for digital materials only)
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Downloadable Items: No handling charge.
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Domestic: Sent at no additional charge by FedEx Ground.
Canadian: Must add $30 per item.
International: Must add $65 per item.
FedEx Overnight: Please provide your FedEx number.

PAYMENT METHOD (Orders will not be filled until payment is received)
p  Check drawn on a U.S. bank in U.S. Dollars (Payable to Rocky Mountain Mineral Law Foundation)
p  VISA      p  MasterCard     p  American Express

Credit Card #  Name on Card 

Exp. Date (month/year)  Signature

p  Electronic Transfer: Contact the Foundation at info@rmmlf.org
The Rocky Mountain Mineral Law Foundation is a non-profit, tax-exempt corporation (Tax ID #84-6037688).

Rocky Mountain Mineral Law Foundation
9191 Sheridan Blvd., Suite 203
Westminster, CO 80031 USA
(303) 321-8100 / Fax (303) 321-7657

Office Use:
Shipped 
Picked Up 
Inv # 

ORDER FORM
Can’t attend? You can still order the course materials.
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The Rocky Mountain Mineral Law Foundation is a non-profit, tax-exempt corporation (Tax ID #84-6037688).

For membership
information, contact  

the Foundation

REGISTER ONLINE
at www.rmmlf.org

MYLES CULHANE, Managing Counsel, Occidental Oil and Gas Corporation, Houston, TX (Co-Chair)
KATHLEEN C. SCHRODER, Shareholder, Bjork Lindley Little PC, Denver, CO (Co-Chair)
JENNIFER L. BIEVER, Partner, Hogan Lovells US LLP, Denver, CO
DANA JACOBSEN, Assistant Regional Solicitor, U.S. Department of the Interior, Office of the Solicitor, Denver, CO
THOMAS C. JENSEN, Partner, Holland & Hart LLP, Washington, DC
SAM KALEN, Professor of Law, Co-Director of the Center for Law and Energy Resources in the Rockies, University of Wyoming
College of Law, Laramie, WY
JOHN C. MARTIN, Partner, Crowell & Moring, Washington, DC
MATTHEW J. MCKEOWN, Regional Solicitor, U.S. Department of the Interior, Office of the Solicitor, Denver, CO
JILL E.C. YUNG, Associate, Paul Hastings LLP, San Francisco, CA

Please pay in U.S. Dollars

Select your 
registration category

Select your 
course materials 

formatRegistrations Received
 thru 10/5/15   after 10/5/15

Non-Member  p  $785 p  $885 PAPERLESS
(Electronic 
materials 

only)

HARD COPY
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manual at 
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RMMLF Member  p  $675 p  $775

RMMLF Member Law School  p  $295 p  $395

RMMLF Senior Member (Retired)  p  $295 p  $395  p  $0  p  $65

Conference Materials will 
be provided electronically 
to ALL attendees about 2 
weeks before the course.

Government Agency / Non-Profit* 
Organization (submit PO# if req’d)

 p  $525 p  $625

Student—Full-Time, proof of 
status required

 p    $35 p    $75

                     *IRS tax-exempt status
TOTAL:   $                            
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GENERAL INFORMATION
Room Reservations: The Marriott Westminster Hotel,  
7000 Church Ranch Blvd., Westminster, Colorado 80021, has 
blocked rooms for this course until October 19 at $159 (single/
double) per night. This rate is less than the government per 
diem rate. Concierge level rooms are available for $179/night. 
Ask for special rates for Rocky Mountain Mineral Law Foundation 
registrants. For reservations, contact the Marriott at:

• Direct      720-887-1177
• Online     http://tinyurl.com/rockym102
• Online Concierge     http://tinyurl.com/rockym103

Trouble making room reservations? Contact us at info@rmmlf.org

Car Rental: Hertz is offering special discounts by referencing 
Meeting CV#03NJ0010 and Rocky Mountain Mineral Law 
Foundation. Make reservations at http://tinyurl.com/rmhertz2015 
or call 800-654-2240 (U.S.); 800-263-0600 (Canada); or 405-749-
4434 (Int’l).

Registration Fees: Include electronic course materials, refresh -
ments, and hosted functions as listed in this brochure. These 
fees do not include hotel costs or transportation. Registrations 
will be accepted only when accompanied by a check, money 
order, government purchase order or training form, credit card 
information, or wiring informa tion. No registrations can be 
processed without payment.

Recording: Audio and video recording, streaming, or other types of 
live or stored dissemination are not permitted without express 
authorization from the Foundation.

Special Needs: If you have special needs addressed by the ADA, 
please notify us at least two weeks before the program.

Registration Cancellations: Refunds, less a $50 adminis tra -
tive fee, will be given for cancel la tions received by 3:00pm on 
Friday, October 16, 2015. No refunds will be given there  after, 
although substitution of attendees may be made by contacting 
the Foundation. Email cancellations to info@rmmlf.org. 
Registrants not entitled to a refund will receive a link to the course 
materials. For questions on refunds, complaints, and/or program 
cancellations, please contact our office at 303-321-8100.

CLE Credit: Foundation conferences are typically accredited by all 
manda tory CLE states, the AAPL, NADOA and NALTA, and other 
professional organizations. Attorneys from certain states may be 
required to pay an additional fee. This course consists of approxi-
mate ly 12.5 hours of continuing education, including 60 minutes 
of ethics for some states. You must let us know at least 30 days in 
advance of the conference the states or organizations for which you 
will need credit (see registration form). The Foundation is a State 
Bar of California MCLE-approved provider.

CPE Credit: The Rocky Mountain Mineral Law Foundation 
is registered with the National Association of State Boards of 
Accountancy (NASBA) as a sponsor of continuing profes sional 
education on the National Registry of CPE Sponsors. State boards 
of accountancy have final authority on the acceptance of individual 
courses for CPE credit. Complaints regarding registered sponsors 
may be addressed to the National Registry of CPE Sponsors 
through its website: www.learningmarket.org. There are no 
prerequisites and no advance preparation is required to attend 
this course. The delivery method is Group–Live, and up to 15 
CPE credits are available, including 1 ethics credit. The program 
level is “overview.”


