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This Institute will address each step of litigating an energy, natural resources, or 
environmental case—from service of the complaint through trial—working through 
selection of counsel, joint-defense agreements, the discovery process, selection of and 
managing expert witnesses, preparing for trial, using jury consultants, and overall trial 
strategy. Rather than the Foundation’s Special Institutes’ typical focus on unique aspects 
of a particular area of law such as NEPA or the ESA or on an emerging natural resource 
issue, this program is devoted to the practicalities and unique aspects of litigating 
an energy, natural resources, or environmental case. Speakers will discuss different 
fact patterns from their respective experience to make each presentation “real world” 
relevant.

The Institute will benefit practitioners, in-house 
counsel, and government officials who find their 
client, company, or agency either defending a 
lawsuit or contemplating litigation, defending 
or pursuing counterclaims and crossclaims, 
or managing the process from case initiation 
through trial. Attendees will come away better 
prepared to handle the unique issues that arise 
when litigating an energy, natural resources, or 
environmental claim.

REGISTRATION - https://www.fnrel.org/programs/LIT22/registration



7:00 – 8:30 am: Registration at the Eldorado Hotel 

8:30 – 8:40 am: Introductions and Opening Remarks

8:40 – 9:30 am: Getting Started in the Right Forum with the 
Right Lawyer  

9:30 – 10:30 am: Avoiding Conflicts 

10:30 – 10:50 am: Hosted Refreshment Break  

10:50 – 11:50 am: Protecting Attorney-Client and Other 
Privileges

11:50 am – 1:20 pm: Lunch – On Your Own 

1:20 – 2:20 pm: Class Action Litigation 

ALEX RITCHIE, Executive Director, The Foundation for Natural 
Resources and Energy Law, Westminster, CO
SCOT W. ANDERSON, President, The Foundation for Natural 
Resources and Energy Law; Partner, Hogan Lovells, Denver, CO
CAROLYN L. MCINTOSH, Program Co-Chair; Partner, Squire Patton 
Boggs, Denver, CO
NEIL G. WESTESEN, Program Co-Chair; Partner, Crowley Fleck PLLP, 
Helena, MT

In today’s natural resources and energy litigation, there are an 
increasing number of class actions and multi-district cases. This 
presentation will evaluate the special requirements of pursuing 
and defending against class claims, including consideration of the 
key differentiating issues and how the potential class impacts on 
exposure are unique. The presentation will also examine several 
specific case results and discuss their implications for recovery, 
case management, and how the claims have turned out in practice.   

MARK D. CHRISTIANSEN, Attorney, Oklahoma City, OK
D. PATRICK LONG, Senior Partner, Squire Patton Boggs, Dallas, TX
REX SHARP, Attorney, Sharp Law, LLP, Prairie Village, KS
JOHN F. SHEPHERD, Partner, Holland & Hart, Denver, CO

This presentation will examine jurisdictional issues in light of recent 
Supreme Court decisions, including where a corporate defendant 
is subject to suit, when its principal place of business or place of 
incorporation is not enough to limit exposure to an unfavorable 
jurisdiction, how and when to raise the lack of personal jurisdiction, 
and steps to avoid that could result in waiver of jurisdictional 
defenses.  Special jurisdictional questions of state governmental 
defendants will also be identified. Retaining counsel for litigation 
is a critical decision that could well affect case outcomes. This 
presentation will also examine other typical aspects of engaging 
counsel, including the pros and cons of various fee arrangements, 
whether to request an up-front budget, how to manage litigation 
costs, and critical terms to include in the engagement letter.  

GEORGE P. (TREY) SIBLEY, III, Partner, Hunton Andrews Kurth, 
Richmond, VA
SARAH J. SORENSON, Senior Corporate Environmental Counsel, The 
Mosaic Company, Plymouth, MN

Natural resources litigation generates unique conflict issues. 
This presentation will explore positional conflicts as they arise 
and how to identify them before selection of counsel. It will also 
examine whether all conflicts can be waived, how far “screening 
out” a conflicted lawyer can ethically extend, and whether some 
conflicts simply cannot be waived, particularly when litigation is 
involved. The pros and cons of advance conflict waivers will be 
evaluated, including a discussion of whether such waivers are ever 
enforceable. Lastly, our speaker will examine current methods used 
by companies and outside counsel to process conflicts, including 
their timeliness and success in effectively identifying conflicts.  

WILLIAM D. SLEASE, Professional Practice Program Director, State 
Bar of New Mexico, Albuquerque, NM

This presentation will first identify potentially applicable privileges 
and how they might arise and apply in a litigation context. Where 
multiple parties are involved in the case on each side, it will evaluate 
the merits of using common interest or joint defense agreements 
and whether they are effective in protecting privileges. The 
presentation will also discuss how the client can maintain privileges 
if it discloses information to experts, insurance carriers, or other 
third parties. Topics covered will include an identification of some 
of the actions or disclosures that may result in loss of privilege and 
how to avoid those concerns. Lastly, in the context of discovery, the 
presentation will identify when a privilege log is required and the 
best practices for developing one.  

CATHERINE RIEGLE FINLEY, Senior Legal Counsel, Waste 
Management, Los Angeles, CA
KYLE SCHERER, Partner, Venable LLP, Washington DC
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2:20 – 3:20 pm: Managing the Discovery Process  

3:20 – 3:40 pm: Hosted Refreshment Break

This presentation will discuss the unique discovery requirements in 
a natural resources, energy, or environmental case and evaluate best 
practices for advance planning of discovery, including identifying 
goals and requirements. Effective cost management tools will be 
assessed along with their pros and cons and specific applications. 
Topics covered will include a look at technology assisted review 
(TAR) and predictive coding and when these tools can help manage 
the discovery burden. Remote depositions and witness preparation 
will also be discussed. It will also address document retention 
policies and consideration of the consequences for failing to 
preserve potentially relevant materials, including whether to send 
litigation hold letters to opposing parties or our clients. Finally, 
the speaker will discuss when to resort to judicial review and 
management and how best to obtain judicial help to reign in “fishing 
expedition” discovery.   

MICHAEL ARKFELD, Attorney, Author and Faculty Fellow with the 
Center for Law, Science & Innovation, Sandra Day O’Connor College 
of Law, and eDiscovery and Digital Evidence Professor of Practice, 
University of Arizona College of Law, Tucson, AZ

3:40 – 4:30 pm: Insurance Coverage

4:30 – 5:30 pm: The Apex Rule and Protecting Your Client’s 
Management Team

5:30 – 6:30 pm: Hosted Reception for Registrants, Speakers 
& Guests 

This presentation will provide an overview of claims coverage under 
various standard policies in the context of energy, natural resources, 
and environmental litigation. It will look at the common exclusions 
and their scope, and whether insurance is available despite the 
common exclusions. The presentation will also address issues 
about when to tender to the insurance company, how to handle the 
reservation of rights, the difference between the duty to defend and 
the duty to indemnify and when it matters, and who controls the 
defense.    

MICHAEL T. SHARKEY, Partner, Perkins Coie, Washington DC

Depositions of corporate officers, corporate counsel, and other 
client representatives present their own set of challenges. This 
presentation will address the gamut of discovery issues that 
your corporate client will face in litigation, including witness 
selection, preparation for deposition and trial, the scope of a 30(b)
(6) deposition, and when the Apex Rule may keep the company 
president or senior executives out of the firing line. It will also 
address privilege and other special considerations that should be 
taken into consideration when corporate counsel is the deponent. 

NATHAN K. DAVIS, Partner, Snell & Wilmer, Denver, CO
KAREN G. NARWOLD, Executive Vice President, Chief Administrative 
Officer & General Counsel, Albemarle Corporation, Charlotte, NC
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Program Committee

CAROLYN L. MCINTOSH, Program Co-Chair; Partner, Squire Patton Boggs, Denver, CO
NEIL G. WESTESEN, Program Co-Chair; Partner, Crowley Fleck PLLP, Helena, MT
CHRIS A. CHRISMAN, Partner, Holland & Hart, Denver, CO
MARK D. CHRISTIANSEN, Attorney, Oklahoma City, OK
NADA WOLFF CULVER, Deputy Director of Policy and Programs, Bureau of Land Management, Washington DC
MONIKA U. EHRMAN, Associate Professor of Law, University of North Texas at Dallas, Dallas, TX
J.E. (GENE) GALLEGOS, Attorney, Gallegos Law Firm, P.C., Santa Fe, NM
HEIDI HANDE, US Legal Counsel, Enerplus, Denver, CO
ANDREW C. LILLIE, Partner, Holland & Hart , Denver, CO
JONATHAN W. RAUCHWAY, Partner, Davis Graham & Stubbs, Denver, CO
MARK C. RODRIGUEZ, Partner, Beck Redden, Houston, TX
MATTHEW J. SALZMAN, Partner, Stinson, Kansas City, MO
DARIN B. SCHEER, Partner, Crowley Fleck, Casper, WY
JOHN F. SHEPHERD, Partner, Holland & Hart, Denver, CO
ELIZABETH (BETSY) H. TEMKIN, Partner, Davis Graham & Stubbs, Denver, CO

We are holding the Special Institute 
on Public Land Law, Regulation, and 
Management simultaneously with this 
institute. Attend the presentations of 
either institute for one low registration fee!



9:00 – 9:50 am: Engaging and Working with Experts

9:50 – 10:50 am:  Obtaining Discovery from the Government

11:10 – 12:10 pm: Preparing Your Case for Trial

12:10 am – 1:40 pm: Lunch – On Your Own

10:50 – 11:10 am: Hosted Refreshment Break

1:40 – 2:40 pm: Improving Outcomes in Jury Selection 
This presentation will address the challenges of identifying the 
right experts, retaining experts, preparing expert reports, defending 
expert depositions, and deposing the expert witness in an energy, 
environmental, or natural resources case. The presentation includes 
consideration of whether there are special considerations in 
preparing experts in these cases, defending scientific or Daubert 
challenges of your experts, and setting up these types of challenges 
to the other side’s expert. It will include best practices for preserving 
privilege and working with experts. 

JONATHAN E. JONES, P.E., P.H., D.WRE, Wright Water Engineers, 
Inc., Denver, CO
Dr. LISA KIRK, P.G., Principal Biogeochemist and President, 
Enviromin, Inc., Bozeman, MT
CAROLYN L. MCINTOSH, Program Co-Chair; Partner, Squire Patton 
Boggs, Denver, CO
MIKE TOBIASON, Managing Partner, AZADA CPA, Henderson, NV

This presentation will examine jury selection in an energy, natural 
resources, or environmental case, including identifying prospective 
juror “danger signs” when defending an industry client and the 
unique juror qualifications to look for when defending an energy 
or mining company or the government.  This presentation will also 
discuss voir dire best practices with a focus on unique issues 
that may arise in an energy and natural resources case, including 
identifying prejudices for and against an energy or extractive 
industry.   

SHELLEY C. SPIECKER, Ph.D., Senior Litigation Consultant, 
Persuasion Strategies, Denver, CO

Natural resources development typically involves one or more 
permits or governmental approvals.  When disputes arise—whether 
with the government or with private parties—use of underlying 
governmental records may be essential to establishing the facts. 
This presentation will discuss how to obtain documents from 
the government using the Freedom of Information Act for federal 
records. It will evaluate whether the FOIA process can be used in 
lieu of formal discovery, how much time is required, whether the 
records can be certified, and what to do when the government is 
slow to respond or withholds necessary records. It will also examine 
the deliberative process privilege unique to government decision-
making. Litigation with third parties involving government decisions 
where the federal government is not a party raises its own unique 
discovery challenges, including specific, required procedures for 
obtaining government witnesses, for deposition, hearing or trial. 
This presentation will explain the Touhy regulations and the showing 
required to obtain a federal witness when the government is not a 
party.  

GAIL L. WURTZLER, Partner, Davis Graham & Stubbs, Denver, CO
MICHAEL P. GLEASON, Senior Assistant Regional Counsel, U.S. 
Environmental Protection Agency, Denver, CO

This presentation will discuss the key issues to consider in putting 
together witness and exhibit lists and touch on available litigation 
management tools to assist with trial preparation. Seasoned trial 
attorneys will discuss trial preparation strategies, including whether 
to file one or more motions in limine, witness presentation order, 
preparing opening and closing statements and jury instructions, 
and when to undertake that preparation. The presentation will also 
address key areas of focus for cross-examination of the other 
side’s fact witnesses and experts and pointers on improving cross-
examination outcomes.

SHANNON H. RATLIFF, Shareholder, Davis, Gerald & Cremer, Austin, 
TX 
MATTHEW J. SALZMAN, Partner, Stinson, Kansas City, MO

Day 2: May 6th, 2022

2:40 – 3:30 pm: Special Consideration for Public Interest 
Litigation 

3:50 – 4:50 pm:  Lessons Learned

3:30 – 3:50 pm: Hosted Refreshment Break

4:50 pm:  Course Adjournment

The natural resources and energy industries are frequently targets 
of litigation not just to redress a particular injury but as instruments 
of social change. Consequently, litigating the “public interest” case 
or defending against it, whether it be climate change litigation, 
shareholder suits, coastal land loss, oilfield contamination, or 
activist challenges to a particular project, can present unique 
issues of public interest, media attention, and public protests. This 
presentation will discuss the strategy behind these types of cases, 
potential company approaches to a lawsuit where there is much 
more at stake than the particular case facts and provide some 
pointers for developing public messaging and working with the 
media.   

SAMANTHA RUSCAVAGE-BARZ, Legal Director, WildEarth Guardians, 
Santa Fe, NM
PAUL J. ULRICH, Vice President – Government and Regulatory 
Affairs, Jonah Energy LLC, Pinedale, WY

We will close this special institute by having previous speakers 
form a panel to address their specific “lessons learned.” Seasoned 
trial lawyers with numerous natural resources and environmental 
litigation trials under their respective belts will share more 
interesting, telling, and informative experiences, and maybe a few 
“war stories.” 

NEIL G. WESTESEN, Partner, Crowley Fleck PLLP, Helena, MT
Additional Speakers TBA



COVID-19 Risk Acknowledgment, Waiver, and Release

COVID-19 and its variants have created a heightened degree of personal risk and responsibility in participating in this event. You are strongly 
urged to be fully vaccinated against COVID-19 before attending this event. The Foundation will follow those health and safety practices 
mandated by the host hotel and by applicable federal, state, and local authorities. Those practices will be determined close to the date 
of the event and may become more or less strict between registration and the event. By registering for and attending this event, you: (1) 
acknowledge the risks associated with COVID-19 and its variants; (2) agree to comply with any applicable health and safety practices that may 
be mandated for the event (regardless of whether federal, state, or local laws mandate the use of such practices), including, without limitation, 
health screenings, masking, distancing, or other precautions; (3) agree to monitor your own health status and not attend the event if you are 
symptomatic or believe for any reason you have COVID-19; and (4) waive and forever release and discharge the Foundation and its present 
and former directors, officers, employees, agents, volunteers, and insurers from and against, any and all claims, demands, causes of action, 
liabilities, obligations, costs, expenses, and indemnities of every kind and nature, in law or in equity, known or unknown, fixed or contingent, 
arising out of or related to exposure to, contracting, or spreading COVID-19 or its variants at or in connection with this event.

General Information

Sustaining Members

Litigating an Energy, Natural Resources, or Environmental Case

Room Reservations: The Eldorado Hotel, 309 W. San Francisco St., Santa Fe, NM, 87501, has 
blocked rooms for these Special Institutes until April 19 at the rate of $189 (single/double) 
per night. Ask for special rates for The Foundation for Natural Resources and Energy Law 
registrants. 

For discounted reservations, contact the Eldorado at: 

Online: 220518ROCK

Government: GOV2205RMPD (proof of employment needed when checking in)

Toll Free: 800-955-4455

Trouble making room reservations? Contact us at info@fnrel.org

Hertz: Car rental prices are insane, but Hertz is offering special discounts for this program 
of 35%-65% off its own website rates depending on type of vehicle. Go to www.hertz.com, 
click on “Add a Discount Code” and then in the pop-up screen, enter the following code in the 
Convention Number box:  022Q9577. You can also call 405-749-4434 to reserve a car using 
that same code, but there will be a surcharge for not booking online.

Registration: Includes refreshments and electronic course materials but not hotel costs or 
transportation. Registrations will be accepted only when accompanied by a check, money 
order, government purchase order or training form, credit card information, or wiring 
information. No registrations can be processed without payment.

RISK-FREE REGISTRATION: Fully recognizing that challenges related to the pandemic 
continue, our goal is to make it easier for you to attend the Institute. As a result, we have 
implemented a risk-free registration. You may cancel your registration through April 21, 
2022, for a full refund. After April 21, 2022, and before the first day of the event, you may 
cancel your registration for a full refund minus a 10% administrative fee. Cancellations 
must be received by the stated cancellation deadline and will be accepted by email only. 
We apologize that we cannot issue any refunds on or after the first day of the event. No 
shows for the event will not receive a refund or credit. Substitutions will be accepted at no 
charge and must be made in writing to info@fnrel.org before the first day of the event.

CLE Credit: These courses consist of up to 12.25 credits for 60-minute states and 14.5 
credits for 50-minute states of continuing education, including at least 1 ethics credit. 
Some states may not approve the keynote address for CLE. You must let us know, at least 
45 days in advance of the course, the states or organizations for which you will need 
credit (see registration form). Credit hours for states will vary and are subject to each 
state’s approval and credit rounding rules. Foundation courses are typically accredited 
by all mandatory CLE states and Canadian provinces, AAPL, NADOA, and NALTA, and 
other professional organizations. Attorneys from certain states may be required to pay an 
additional fee. The Foundation is a State Bar of California MCLE-approved provider.

Recording: Audio and video recording, streaming, or other types of live or stored 
dissemination are not permitted without express authorization from the Foundation. 

Special Needs: If you have special needs addressed by the ADA, please notify us at least 
two weeks before the program at info@fnrel.org.

The Foundation for Natural Energy and Mineral Law
9191 Sheridan Blvd., Suite 203
Westminster, CO 80031 USA
(303) 321-8100 / Fax (303) 321-7657

www.fnrel.org

Babst Calland 
Baker Botts L.L.P.
Barrick Gold of North America Inc. 
Bryan Cave Leighton Paisner LLP 
Cassels Brock & Blackwell LLP
ConocoPhillips 
Crescent Point Energy US Corporation 
Crowley Fleck PLLP 
Davis Graham & Stubbs LLP 
Dorsey & Whitney LLP 

Equinor 
Faegre Drinker Biddle & Reath LLP 
Fasken 
Foley & Lardner LLP                 
Hess Corporation
Hinkle Shanor LLP 
Hogan Lovells US LLP 
Holland & Hart LLP
Holland & Knight LLP
Jones Walker LLP

King & Spalding LLP 
Lewis Roca Rothgerber Christie LLP 
Liskow & Lewis 
Locke Lord LLP 
Modrall Sperling
Occidental Petroleum  
Parsons Behle & Latimer
Perkins Coie LLP 
Reed Smith LLP 
Steptoe & Johnson PLLC 

Stinson LLP 
Stoel Rives LLP 
Vinson & Elkins LLP 
Welborn Sullivan Meck & Tooley, P.C.
White & Case LLP 
XTO Energy Inc.

REGISTRATION - https://www.fnrel.org/programs/LIT22/registration

Pricing – Early bird registration ends April 7, 2022
Foundation Member $725/$825 | Nonmember $975/$1075
Government/Nonprofit $665/$765 | Law Professor Member $395/$495
Senior Member $395/$495 | New Professional Member $100/$200
Foundation Student Member $0


