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Deference to Regulatory Interpretations After Kisor v. Wilkie: 
A Major Change for Agency Enforcement Authority?
A Live Streaming Event

Two separate presentations on Kisor v. Wilkie, followed by time for questions.
 
Of Zombies, Active Moeities, and Auer Deference: 
Searching for Guidance in the Supreme Court’s Kisor v. Wilkie Decision
The U.S. Supreme Court issued its long-awaited decision in Kisor v. Wilkie in June. At issue was whether to retain a controversial 
doctrine requiring judges to defer to agencies’ interpretations of regulatory texts previously promulgated by the agency. Instead 
of discarding so-called Auer deference, the Court issued a fractured opinion. This presentation will provide background on Auer 
deference, how it works in practice, how it came to be controversial, how Kisor did and did not change the kind of deference judges 
will afford to environmental and natural resource agencies’ actions going forward, and how Kisor might affect how these agencies 
make policy. 
DANIEL E. WALTERS, Assistant Professor, Penn State Law School, University Park, PA

 
Unbundling Interior’s Enforcement Authority After Kisor v. Wilkie – What’s Left of Devon Energy v. Kempthorne?
For many years, Interior has relied on Auer/Seminole Rock deference to support its enforcement actions in the federal oil and 
gas leasing program. In particular, Interior has heavily relied on the D.C. Circuit’s 2008 decision in Devon Energy v. Kempthorne, 
an otherwise run-of-the-mill royalty dispute in which the court agreed that Devon’s regulatory interpretation was no less 
“reasonable” than Interior’s, but held in favor of Interior because it was “obliged to defer” to the agency. Based on Devon Energy, 
Interior has ordered the decommissioning of offshore wells, denied lease suspensions needed to preserve billions of dollars of 
investment in federal units, and retroactively rewritten the rules for resolving royalty-in-kind delivery imbalances. But the most 
prominent manifestation of Interior’s reliance on Devon Energy is the agency’s royalty “unbundling” program, a multi-billion 
dollar extra-regulatory behemoth that Interior has fashioned wholly out of Devon Energy’s cloth. This presentation will examine 
the impact of Kisor v. Wilkie (together with the Supreme Court’s 2012 decision in Christopher v. SmithKline Beecham) on Interior’s 
ability to continue relying on Devon Energy v. Kempthorne as authority for the agency’s enforcement actions generally and for its 
unbundling program specifically. 
JONATHAN HUNTER, Partner, Jones Walker, New Orleans, LA



Faculty

JONATHAN HUNTER is a partner with Jones Walker, where he devotes his practice full-time to 
representing oil and gas companies.  For more than thirty years, he has provided counsel and 
defense on matters governed by the Outer Continental Shelf Lands Act, the Mineral Leasing Act, 
the False Claims Act, the Federal Oil and Gas Royalty Management Act, the Foreign Investment 
and National Security Act, the National Environmental Policy Act, and other statutes and 
related regulations.  He has represented federal oil and gas lessees in dozens of administrative 
and judicial proceedings arising from their operations on federal lands, including numerous 
regulatory enforcement and penalty proceedings, as well as disputes involving multi-billion 
dollar royalty, lease cancellation, and fraud claims.  On behalf of federal oil and gas lessees, 
he has intervened in lawsuits challenging the United States Department of the Interior’s 
administration of the federal offshore oil and gas leasing program.

A graduate of Yale College and the Louisiana State University Law Center, he has taught, 
written and lectured extensively on oil and gas subjects.   He has been listed in Chambers USA 
America’s Leading Lawyers for Business and The Best Lawyers in America for many years.  He is 
a past President of the Rocky Mountain Mineral Law Foundation.

DANIEL E. WALTERS is an Assistant Professor of Law at Penn State Law. Prior to joining Penn 
State Law, Professor Walters was a regulation fellow in the Penn Program on Regulation at the 
University of Pennsylvania Law School. He brings an empirical approach to the study of public 
law and regulatory policy, with work appearing in the Columbia Law Review, the University 
of Pennsylvania Law Review, the Georgetown Law Journal, the Michigan Law Review, and the 
Administrative Law Review, among other top journals. Several of his works empirically test the 
effects of judge-made administrative law doctrine on agency behavior. Other empirical work 
focuses on an oft-overlooked domain of agencies’ regulatory power – discretionary non-action 
– and sheds light on how this facet of administrative decisionmaking should and could be 
cabined or made more transparent. Professor Walters also is interested in environmental law, 
energy law, and food law, and has several scholarly and practical projects underway in these 
areas examining the impacts of environmental regulation and climate change litigation.

Professor Walters is a 2012 graduate of the University of Michigan Law School, where he was a 
member of the Michigan Law Review and served as the editor-in-chief for the inaugural volume 
of the Michigan Journal of Environmental & Administrative Law. He previously clerked for the 
Honorable M. Margaret McKeown on the U.S. Court of Appeals for the Ninth Circuit. In addition 
to holding the fellowship at Penn Law, Professor Walters earned his Ph.D. in political science at 
the University of Wisconsin-Madison in the Spring of 2019.

Course materials will be provided electronically before the start of the webinar.  
2 hours of CLE credit has been applied for in Colorado.
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 General Information
Registration Fees: Includes electronic course materials. Registrations will 
be accepted only when accompanied by a check, money order, credit card 
information, or wiring information. No registrations can be processed 
without payment.

Registration Cancellations: For cancellations or substitution of 
attendees, please contact InReach via phone at 877-880-1335 or online at 
https://rmmlf.inreachce.com/. 

CLE Credit: This course consists of 90 minutes of continuing legal 
education. We are applying for 2 CLE credits for Colorado.  Attorneys may 
apply on their own for CLE in other jurisdictions.

Recording: Audio and video recording, streaming, or other types of live 
or stored dissemination are not permitted without express authorization 
from the Foundation.
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Registration Prices
Non-Member $50
RMMLF Member $25
Government Agency (Submit PO # if required) $25
Non-Profit Organization (IRS tax-exempt status) $25
Full-Time Law or Land Student (Proof of status required) $10

By entering your information and registering for this course, you consent and agree to receive communications from us as to our programs, products, 
and services and certain programs of our nonprofit partners, provided that you may opt out of receiving email notices at any time. You also consent to 
our providing your contact information to other course registrants on the course registration list, which may be used by course registrants to invite you to 
events held in connection with the course. If you are a member, you consent to our providing your contact information to other members. For a copy of 
our privacy policy, go to https://tinyurl.com/rmmlf-privacy.
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