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I. Chain of Title Notice vs. Bulletin Board Notice 

 Buyers of real estate need to verify title, and substantial business enterprises have 

developed to respond to the demands for searching title and ensuring that buyers get good title at 

the closing of their purchase. Once the title is confirmed and the purchase transaction closes, 

does the new owner (Owner) need to periodically recheck (or constantly monitor) the Deed 

Records1 to make sure that a villain has not “stolen” their title or that some other threat to 

Owner’s title has not been lodged there? 

 Except for limited circumstances that are discussed below, the answer is “no.” Filings 

made after Owner’s title vests do not impart notice to Owner for purposes of the Recording Act, 

and the availability of the “Discovery Rule,” which tolls the statute of limitations on actions that 

are inherently undiscoverable, does not require Owner to monitor the Deed Records looking for 

filings that communicate that Owner has a cause of action. 

 Despite occasional loose language from courts and from the enabling statutes 

themselves,2 the Deed Records are not a bulletin board where claimants may give notice to the 

public by posting their claims. Owner is only on notice of matters appearing in their chain of title 

as of the delivery of Owner’s vesting conveyance.3 The Recording Act, and in particular Texas 

Property Code § 12.001, allow for a wide range of instruments other than conveyances to be 

recorded with the only condition being that they “concern” land. Despite the “wide gate” for 

what can be recorded, only instruments in an owner’s chain of title will impart notice. For this 

reason, many affidavits and other documents concerning land will not constitute notice because 

the person sought to be charged with notice does not claim under the grantor or author of such 

affidavits and other papers.4  

 The Recording Act does not protect a purchaser against every title risk, but the protection 

it does afford is based on a snapshot taken at the delivery of the conveyance into Owner. Once 

the instrument is filed, Owner is “done” with the deed records. However, even though 

instruments (to which Owner is not a party) recorded after the delivery of Owner’s vesting 

instrument are not in Owner’s chain of title, there are some fact patterns that make such filings 

relevant to Owner. In some limited instances, these filings may impart notice of a claim to 

Owner, and thus influence Owner’s rights. In other instances, the filings do not impart notice to 

Owner, but nevertheless communicate or confirm information that is relevant to Owner’s rights. 

The discussion below will examine both these categories of filings. 

II. Vigilance Against Fraud? 

 Companies are marketing insurance against criminals signing quitclaims or forged deeds 

 
1 The process and procedural aspects of recording instruments and maintenance of recorded instruments are 

detailed at TEX. LOC. GOV. CODE chs. 191–195 (2021) (the Deed Records) and the effects of recording (the 

Recording Act) are set forth at TEX. PROP. CODE chs. 11–13 (2021). 
2 E.g., TEX. PROP. CODE § 13.002 (“An instrument that is properly recorded in the proper county is: 

(1) notice to all persons of the existence of the instrument . . . .” (emphasis added)). 
3 White v. McGregor, 50 S.W. 564, 565 (Tex. 1899). 
4 See Dee’s Cabinet Shop, Inc. v. Weber, 562 S.W.2d 945 (Tex. App.—Fort Worth 1978, no writ). 



and then purporting to sell or mortgage Owner’s property. These companies will monitor the 

Deed Records and take responsibility for cleaning up problems resulting from forgery or other 

title fraud. 

 If Owner is concerned about perpetrators stealing the title or otherwise causing harm by 

filings in the Deed Records, there are basically two threats: (1) a forged instrument, where the 

forger signs Owner’s name; and (2) an instrument that purports to affect Owner’s land but names 

a non-owner as the grantor. Both these instruments can cause trouble but warrant different 

analysis.  

 As to the first scenario, the forgery is void and of no legal effect with regard to the title.5 

A forged instrument may cause disputes with resulting legal expenses and other negative 

consequences, but the title is not “stolen.” The forgery is not binding on Owner, and those who 

claim through the forged instrument do not acquire rights to Owner’s land under the Recording 

Act.6 Nevertheless, a search of the Deed Records would discover an instrument that named 

Owner as grantor and alert Owner that mischief is afoot. 

 The instrument naming a stranger to the title as grantor would not be discovered by 

searching the Deed Records through the statutorily prescribed Grantor-Grantee Index.7 Every 

search of the Deed Records is a name search and, if the grantor is a stranger to the title, Owner 

would not know whose name to search in the index.8 The search of an abstract plant that 

maintains a tract index presumably would discover a “stray deed” or “wild deed” from a stranger 

to the title that described a tract with specificity, but these tract indices are commercial 

enterprises not contemplated by the Recording Act.  

 Monitoring possession of the subject land is a better focus for Owner’s anti-fraud efforts 

than monitoring the Deed Records. All owners of possessory interests must monitor possession. 

Fraudulent instruments, when coupled with the requisite possession, can satisfy the conditions of 

the adverse possession statutes (discussed below), but these filings have no effect on ownership 

without the requisite adverse possession.  

III. Possession by Others 

 If, at any time, Owner is not in exclusive possession of the subject land, then the Deed 

Records may have a broader application to Owner’s rights than merely governing the snapshot 

determination upon delivery of the vesting deed contemplated by Texas Property Code § 13.001. 

 A. Role of Recorded Instruments Under the Adverse Possession Statutes 

 If an adverse claimant is in possession of land at any time, the Five-Year,9 Ten-Year,10 

and Twenty-Five-Year11 adverse possession statutes all accord recorded instruments a role in the 

perfection of a limitation title.  

 The deed from a stranger to the title mentioned earlier could be the basis for a claim 

 
5 Bellaire Kirkpatrick Joint Venture v. Loots, 826 S.W.2d 205, 210 (Tex. App.—Fort Worth 1992, writ 

denied). 
6 Pure Oil Co. v. Swindall, 58 S.W.2d 7 (Tex. Comm’n App. 1933). 
7 TEX. LOC. GOV. CODE § 193.003(b). 
8 Likewise, affidavits filed by squatters or other claimants would be found only if the affiant’s name was 

searched in the grantor index. Affidavits asserting ownership apparently are part of the squatter’s toolbox. See 

Obscure Texas Law No Route to Homeownership for Squatters, DALLAS MORNING NEWS (June 7, 2013). 
9 TEX. CIV. PRAC. & REM. CODE § 16.025.  
10 Id. § 16.026.  
11 Id. § 16.028.  



under all of these statutes, satisfying the “claims the property under a duly registered deed” 

requirement of the Five-Year Statute, the “duly registered deed or other memorandum of title 

that fixes the boundaries of the possessor’s claim” requirement of the Ten-Year Statute and the 

“holds the property in good faith and under a deed or other instrument purporting to convey the 

property that is recorded in the deed records” requirement of the Twenty-Five-Year Statute.12 

However, the “good-faith” requirement of this latter statute would presumably disqualify any 

claimant who personally participated in or knew about the fraudulent character of a stray deed or 

other instrument. Only the Twenty-Five-Year Statute expressly imposes a good-faith element.13 

 A forged deed is expressly excluded from qualifying under the Five-Year Statute14 but 

the Ten-Year Statute and Twenty-Five-Year Statute allow forgeries to satisfy the “instrument” 

requirements of these statutes,15 again subject to the good-faith condition of the Twenty-Five-

Year Statute. 

 A quitclaim will not satisfy the “duly registered deed” requirement of Texas Civil 

Practice and Remedies Code § 16.025(b), the Five-Year Statute.16 Likewise, the Twenty-Five-

Year Statute has been construed to exclude a quitclaim as qualifying as the requisite “instrument 

purporting to convey.”17 Although no authorities were found deciding the standing of a quitclaim 

under the Ten-Year Statute, a quitclaim may constitute a “memorandum of title that fixes the 

boundaries” under Texas Civil Practice and Remedies Code § 16.026(c) since no title instrument 

at all is required under section 16.026(b) and the only function of a memorandum of title under 

section 16.026(c) is to fix the boundaries of the subject tract. 

 The conveyance that is an element of the adverse claimant’s rights under any of these 

adverse possession statutes may not be in Owner’s chain of title and could have been recorded 

before or after inception of Owner’s rights. The possession of the adverse claimant is the notice 

trigger that makes the Deed Records relevant to Owner’s rights and that dictates the search 

incumbent on Owner in response to this possession. 

B. Possession by a Cotenant 

 A cotenant in the ownership of a tract of land cannot initiate an adverse possession claim 

against another cotenant without first repudiating the cotenancy.18 The Deed Records can play a 

role in imparting notice of repudiation of the cotenancy relationship by a possessing cotenant, 

but understanding this role requires analysis different from the chain of title analysis imbedded in 

the Recording Act. The filings made by the possessory cotenant repudiating the cotenancy will 

inevitably come after the inception of the cotenancy relationship, and thus, will not be in the 

chain of title of the non-possessory cotenant and their successors and assigns. 

 Notice to the non-possessory cotenant of the repudiation of the cotenancy must be clear, 

unequivocal, and unmistakable.19 So, can filing an instrument in the Deed Records that clearly, 

 
12 Id. §§ 16.025, .026, .028.  
13 Good faith is not an element of the Five-Year Statute. Roberson v. Odom, 529 S.W.3d 498 (Tex. App.—

Texarkana 2017, no pet.). 
14 TEX. CIV. PRAC. & REM. CODE § 16.025(b). 
15 Moses v. Dibrell, 21 S.W. 414, 416 (Tex. App.—Austin 1893, no writ). 
16 Rosborough v. Cook, 194 S.W. 131 (Tex. 1917). Note that the Five-Year Statute, TEX. CIV. PRAC. & 

REM. CODE § 16.025(b), was amended effective September 1, 2021, to expressly exclude quitclaims along with 

forgeries. 
17 Pirtle v. Henry, 486 S.W.2d 585, 590–91 (Tex. App.—Tyler 1972, writ ref’d n.r.e). 
18 Vititow v. Rupard, 364 S.W.2d 286, 289 (Tex. App.—Dallas 1963, writ ref’d n.r.e.). 
19 Todd v. Bruner, 365 S.W.2d 155, 160 (Tex. 1963). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1893007494&pubNum=0000712&originatingDoc=I22538b010b7c11e798dc8b09b4f043e0&refType=RP&fi=co_pp_sp_712_416&originationContext=document&transitionType=DocumentItem&ppcid=8a0df93dcb0b4c6ab0a1384a12dbfc73&contextData=(sc.Search)#co_pp_sp_712_416


unequivocally, and unmistakably repudiates the cotenancy put the non-possessory cotenant on 

notice and start limitations running? No, the cases are in agreement that a cotenant’s conveyance 

asserting full ownership will not by itself constitute the requisite repudiation to start limitations 

running.20 There is some conflict among the cases as to whether a conveyance recorded after the 

inception of the cotenancy will comprise any part of the repudiation evidence, and there is 

enough imprecise language used in cases that (1) involve a recorded instrument and (2) uphold 

the sufficiency of the repudiation, to raise doubts regarding the proper role of the recorded 

instrument.  

 Frequently, the appellate court finds the cumulative evidence of adverse possession by 

the possessory cotenant and notice to the non-possessory cotenant sufficient to uphold the trial 

court’s judgment, without parsing the relative weight and role of the recorded instrument in the 

amalgamation of evidence. See, for example, Moore v. Knight:21 

It is not necessary in the present case to hold that the conveyances to Moore were 

within themselves sufficient to constitute notice of the repudiation of the tenancy 

relationship, but the taking and recording of these deeds, in connection with all 

other circumstances in the case, was sufficient to sustain the finding of the jury 

that there was notice to plaintiffs of the adverse claim of defendant.22 

 On the other hand, the case of Beets v. Hickok23 treated a recorded conveyance that 

asserted complete ownership as an indispensable element of the notice of repudiation to the non-

possessory cotenant. In this case, the original cotenancy was among five siblings. Hickok, one of 

the five, claimed through a deed dated 1949 from her three brothers that purported to convey 

complete ownership and Beets claimed through a conveyance from the remaining sibling 

cotenant dated 1982. The appellate court upheld the jury’s finding that Hickok perfected a 

limitation title to full ownership prior to the acquisition by Beets.24 There is no reference in the 

jury instructions to the 1949 deed into Hickok but the appellate court specifically cited the deed 

as playing an indispensable role:  

The record shows, however, that Hickok had a duly recorded deed from her 

brothers purporting to convey title to the entire 24-acre tract to her in 1949. From 

these facts, notice of ouster could be presumed. Bradshaw v. Holmes, 246 S.W.2d 

296, 301 (Tex. App.—Amarillo 1951, writ ref’d n.r.e.). Record of a conveyance 

by several cotenants to another cotenant purporting to convey the entire common 

property, when followed by possession, constitutes notice of repudiation and 

amounts to disseizin of the nonparticipating cotenant. Republic Prod. Co. v. Lee, 

121 S.W.2d 973, 978 (Tex. 1938).25 

 The Beets opinion does not explain why the recorded deed tipped the scales on notice 

when usage and possession alone did not give notice. The final ingredient of the notice to Beets’ 

 
20 Keels v. Keels, 427 S.W.2d 913, 916 (Tex. App.—Tyler 1968, no writ) (“[T]he mere recording of a deed 

to a claimant who initially entered into possession as a permissive user is no evidence of an adverse holding or the 

repudiation of the tenancy.” (citing Udell v. Peak, 7 S.W. 786 (Tex. 1888)); Dyer v. Cotton, 333 S.W.3d 703, 711 

(Tex. App.—Houston [1st Dist.] 2010, no pet.). 
21 94 S.W.2d 1137 (Tex. Comm’n App. 1936).  
22 Id. at 1140.  
23 701 S.W.2d 281 (Tex. App.—Tyler 1985, no writ). 
24 Id. at 284. 
25 Id. 



grantor required her to search the Deed Records for grants from her sibling cotenants, but the 

prompt for this visit to the Deed Records is not identified. Her title was “gone” before 1982 

when Beets bought from her, but Beets would have found the critical deed only if he searched 

outside his grantor’s chain of title.  

 The quotation from Beets set forth above cites Bradshaw v. Holmes. However, the Beets 

opinion fails to acknowledge the significance of the grantee of the overreaching deed in 

Bradshaw being a stranger to the cotenancy, which is the basis for the Bradshaw holding: 

“a conveyance by one cotenant to a stranger to the title, by an instrument 

purporting to pass the entire title in severalty and not merely the grantor’s interest, 

when followed by entry of such stranger, claiming under such deed, into actual 

and exclusive possession, amounts to a disseisin of the other cotenants, and that 

such possession if continued for the statutory period will ripen into title.”26 

 Although the Beets opinion ignores the point, Bradshaw and the cases cited therein mark 

the distinction between exclusive possession by family member cotenants and possession by a 

stranger to the original cotenancy relationship. Under Bradshaw, the possession by the “stranger” 

is the notice that required the non-possessory cotenant to search the Deed Records rather than 

cotenants having a duty to constantly monitor the Deed Records. 

 The case of Spiller v. Woodard27 seems to contradict Beets in that it applied chain of title 

analysis to conclude that a recorded instrument played no role in communicating notice of 

repudiation to the non-possessory cotenant. In this case, the cotenancy relationship arose under a 

judgment in 1917 following the death of the owner, with the plaintiff family members getting an 

undivided 50% interest and the defendant family members getting 50%. In 1968, one of the 

defendant family members executed a deed that purported to convey full ownership of part of the 

co-owned land to the grantor’s daughter. In 1984, the defendants signed an oil and gas lease that 

induced the suit for partition and the defense of title by limitations to the entire tract. The trial 

court held that the 1968 deed gave constructive notice to the plaintiffs of the defendants’ claim of 

exclusive ownership. The appellate court reversed and rendered for the defendants, and 

specifically took the Deed Records out of play with regard to notice to the non-possessory 

cotenant:  

The plaintiffs contend they were not charged with notice of the 1968 deed 

because the deed was recorded after their interest in the property vested. Relying 

on Biswell v. Gladney, 182 S.W. 1168, 1174 (Tex. App.—Amarillo 1916), aff’d, 

213 S.W. 256 (Tex. 1919), the plaintiffs argue that record notice goes forward, 

not backwards. We agree. The recordation of a deed, after plaintiffs acquired an 

interest in the property, did not give them constructive notice that their cotenant 

relatives claimed an interest adverse to theirs.28 

 The Spiller opinion does not attribute any significance to the 1968 deed being to a family 

member. The opinion also does not mark the deaths and inheritances, if any, that occurred within 

the plaintiff and defendant families through the years. It therefore begs questions about whether 

 
26 Bradshaw, 246 S.W.2d at 301 (quoting Jones v. Siler, 100 S.W.2d 352, 353 (Tex. Comm’n App. 1937)); 

see also Moore v. Knight, 94 S.W.2d at 1140, where the court distinguished “between cotenants not related by blood 

and those so related” because related cotenants “are more likely to oppose the claim of those who had inherited as 

strangers, than those related by blood.” 
27 809 S.W.2d 624 (Tex. App.—Houston [1st Dist.] 1991, no writ). 
28 Id. at 627. Note that Biswell v. Gladney, 182 S.W. 1168, did not involve claims between cotenants. 



it would make a difference if an individual plaintiff’s inherited ownership arose after 1968 or 

whether a purchaser from any of the plaintiff family members should search the records for an 

overreaching instrument executed by a possessory cotenant. 

 Partitions that exclude non-possessory cotenants receive different treatment than the 

conveyances repudiating the cotenancy relationship discussed above. A partition that excludes a 

cotenant is a repudiation of the cotenancy relationship and, while notice to the excluded owner is 

required to start limitations running, less stringent notice requirements apply. There are two 

components of the partition that could give the requisite notice. First, legal documentation, which 

is a public record, could provide notice. The documentation of a judicial partition will be both in 

the court records and ultimately in the Deed Records.29 Second, the taking of possession in 

recognition of the new boundaries established by the partition may provide notice. 

 If the partition is the result of a judicial proceeding, the non-possessory cotenants are 

deemed to have notice of it even if they are not made parties and do not have actual knowledge 

of it. In Cryer v. Andrews,30 one sister of the deceased was left out of the heirship determination 

and partition of the land in the Bastrop County probate court. The Texas Supreme Court 

concluded that the judicial partition was “a notorious act of ouster” and would bar the excluded 

sister’s trespass to try title claim.31 Similarly, the non-possessory cotenant had notice of the 

judicial partition in Honea v. Arledge32 as a matter of law: “[i]t is immaterial that the appellant 

was not in the vicinity of where the land was situated, and did not have actual knowledge of 

those proceedings. They were of such a character as he was compelled to notice at his peril.”33 

 Actual possession, in recognition of the new internal boundaries, presumably changes as 

a result of a partition. Possession consistent with the partitioned boundaries may be part of the 

notice evidence to mark inception of the adverse possession and the failure to alter possession to 

recognize the effect of the partition may negate notice of repudiation.34 Even if altered 

possession footprints resulting from a partition provide notice of repudiation of cotenancy, this 

“adverse possession” will be necessary for the requisite number of years as a condition to 

perfecting a limitation title. 

C. Possession by a “Cotenant Heir” 

 Effective September 1, 2017, the Texas Legislature added a new adverse possession 

statute to address “cotenant heirs” who simultaneously acquire identical, undivided ownership by 

operation of intestate succession laws.35 The statute does not apply if the cotenancy resulted from 

a will or deed.36 The Cotenant Heir Statute assigns to the Recording Act a function that is 

inconsistent with the “chain of title” analysis associated with title examination, and in doing so 

makes periodic visits to the Deed Records efficacious for cotenant heirs. 

 
29 Permian Oil Co. v. Smith, 73 S.W.2d 490, 501 (Tex. 1934). 
30 11 Tex. 170 (1853). 
31 Id. at 181.  
32 120 S.W. 508 (Tex. App.—Texarkana 1909, writ ref’d). 
33 Id. at 511 (internal citations omitted); see also Republic Prod. Co. v. Lee, 121 S.W.2d 973 (Tex. 1938); 

Gonzalez v. Est. of Ramirez, No. 04-17-00223-CV, 2018 WL 4903083 (Tex. App.—San Antonio 2018, pet. ref’d). 
34 See Todd v. Bruner, 365 S.W.2d 155, 158–59 (Tex. 1963) (“[I]f if we say that the owners of an 

undivided one-half interest met and attempted to partition the tract, just where were the lines to be run? . . . The 

whole matter is left in such a nebulous and uncertain state that we must conclude that no evidence of a partition 

agreement was shown.”).  
35 TEX. CIV. PRAC. & REM. CODE § 16.0265. 
36 Id. § 16.0265(a).  
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 This statute allows a qualifying cotenant heir to perfect a limitation title after 15 years of 

uncontested possession if the possessing cotenant pays the taxes and gets no challenge from non-

possessing cotenants. Essentially, the common law requirements of repudiation are lowered by 

the statutory conditions set forth for perfecting this limitation title. At the end of 10 years of 

uncontested possession, the qualifying cotenant heir can (1) file in the Deed Records an affidavit 

of heirship in the form prescribed by Texas Estates Code § 203.002 and an affidavit of adverse 

possession that complies with the requirements of Texas Civil Practice and Remedies Code 

§ 16.0265(d), (2) publish a notice of the claim in a newspaper of general circulation in the county 

in which the property is located for the four consecutive weeks immediately following the filing 

of the affidavits, and (3) send notice to the last known addresses of all other cotenant heirs.  

 If the non-possessing cotenant fails to file a controverting affidavit or bring suit not later 

than the fifth anniversary of the filing of the affidavits, title vests in the possessing cotenant heir. 

The affidavits filed in the Deed Records always are subsequent to the vesting of the non-

possessing cotenant’s title and are outside the chain of title of all of the cotenant heirs other than 

the affiant. Thus, this notice procedure does allow usage of the Deed Records as a means of 

notice not unlike the publication of notice in the newspaper.37 

IV. Acquiring an Additional Interest 

 If Owner acquires an additional interest in the land that Owner already holds some 

interest, Owner will take subject to matters in the chain of title to this incremental interest. Prior 

to adding additional interests, Owner should check the Deed Records to confirm that this grant 

does not have title issues. This is not surprising when evaluated in the abstract. Acquiring an 

additional interest in a tract is conceptually the same as acquiring a new tract; however, some 

“add-on acquisitions” slide under the radar. 

 Examples of add-on acquisitions include the extension of any term limited grant, 

including a real estate lease or oil and gas lease. The extension of an oil and gas lease by 

amendment will be subject to any recorded toplease (or other rights) that the lessor has granted,38 

thus a record check should precede the extension. However, if the lessee has extension rights 

within the original lease, then the toplease will be subject to all of the rights granted originally, 

including the extension right. The same analysis requiring a record check would apply to 

amending a lease to cover additional land or interests, or to amending any ownership to cover 

new interests or land, e.g., widening or changing the route of an easement. 

 If Owner is entitled to the after-acquired title of an obligor, monitoring the Deed Records 

to identify acquisitions that activate Owner’s rights may be appropriate. Judgment liens are valid 

for 10 years from abstracting under Texas Property Code § 52.006(b)39 and cover the real 

property interests acquired by the debtor during this period. If the debtor wishes to sell or 

 
37 The 2021 legislature created another instance where an “unanswered recorded affidavit” affects title. 

TEX. PROP. CODE § 52.0012, as amended, allows a judgment debtor to clear the judgment lien on a homestead by 

filing an affidavit and certificate of mailing. If a contradicting affidavit is not filed within 30 days after the 

certificate of mailing is filed, then on the thirty-first day a 90-day window opens during which a bona fide purchaser 

or mortgagee for value can rely conclusively on the affidavit. The affidavit will presumably be indexed under the 

name of the affiant as “grantor.” 
38 See EQT Prod. Co. v. Antero Res. Corp., 851 S.E.2d 94 (W. Va. 2020); Rorex v. Karcher, 224 P. 696 

(Okla. 1924). 
39 Section 52.006(b) also provides: “The judgment lien may be renewed for one additional 20-year period 

by filing, before the expiration of the initial 20-year period. . . . The renewed judgment lien relates back to the date 

the original abstract of judgment was filed.” 



mortgage the property encumbered by a judgment lien, the lienholder will likely receive a direct 

request for a release, but a debtor may acquire property (and give the lienholder a means for 

recovery) without any notice to the lienholder.  

 Similarly, if a mortgage covers after-acquired property, the mortgagee may have 

enforceable rights against the mortgagor’s interest in the property yet be vulnerable to competing 

claims against after-acquired property that arise before the mortgagee receives an additional 

grant from the mortgagor. The initial grant of after-acquired title is enforceable against the 

mortgagor but the mortgagee’s rights to any such new interest will not be in the mortgagor’s 

chain of title for the new land unless the mortgagee receives a grant after the inception of the 

mortgagor’s title,40 giving the mortgagee a reason to monitor acquisitions. 

 The same chain of title analysis applies to areas of mutual interest (AMI)41 that entitle 

Owner to participate in new acquisitions made by counterparties. Notice of the AMI will not be 

in the acquirer’s chain for a new acquisition unless the acquirer already owned some interest in 

that tract when the AMI was created,42 and third parties will not have record notice of Owner’s 

right to participate. Thus, parties to an AMI typically rely on acquirers to voluntarily offer to 

share acquisitions, but monitoring the Deed Records is an option. However, holders of AMI 

rights and preferential rights to purchase have no duty to monitor the Deed Records to protect 

their rights.43 The holders of these rights are entitled to the actual notice required by their 

contracts. 

V. Filings That Have Retroactive Effect 

 Some filings have retroactive effect, or relate back, in that they document rights binding 

on Owner’s ownership even though evidence of the claim was not on file as of Owner’s 

acquisition. Thus, documents filed after delivery of Owner’s vesting deed may prime Owner’s 

rights. One example is the filing made by a contractor who supplies services or materials to the 

subject land pursuant to Texas Property Code chs. 53 (for real estate) or 56 (for oil and gas 

properties). These statutes require the lien claimant to make a filing in the Deed Records in order 

to preserve the priority and validity of the lien. The lien is “perfected” automatically with the 

furnishing of the labor or material, but if the timely filing is not made, there is no longer a valid 

lien. There may or may not be evidence on the land that recent work was performed to excite 

inquiry by Owner before closing, but the search of the seller’s name in the Grantor-Grantee 

Index will not necessarily reveal these claims for some time after Owner’s vesting instrument. 

Typically, the existence of these lien filings is brought to the attention of Owner post-closing 

without Owner searching the Deed Records. 

 In addition, the Correction Deed Statute44 allows for the alteration of deeds with 

 
40 Breen v. Morehead, 136 S.W. 1047 (Tex. 1911); In re Cornerstone E&P Co., 436 B.R. 830 (Bankr. N.D. 

Tex. 2010). 
41 Defined in the following manner in Westland Oil Development Corp. v. Gulf Oil Corp., 637 S.W.2d 903, 

905 (Tex. 1982): “In an area of mutual interest agreement, the parties attempt to describe a geographic area within 

which they agree to share certain additional leases acquired by any of them in the future. This necessarily 

contemplates that oil and gas leasehold interests will be conveyed. Therefore, the agreement is in the nature of a 

contract to convey interests in oil and gas leases.” 
42 In re Cornerstone, 436 B.R. at 864–65. 
43 Archer Trust No. Three v. Tregellas, 566 S.W.3d 281, 291 (Tex. 2018) (the Discovery Rule applied and 

the statute of limitations on a claim to exercise a preferential right to purchase did not start running with the filing of 

the conveyance that activated the preferential right). 
44 TEX. PROP. CODE §§ 5.027–.031. 



retroactive effect.45 Nonmaterial corrections can be made by anyone with knowledge of facts 

relevant to the correction of a recorded original instrument.46 This correction will be indexed as 

if the original grantor and grantee are parties,47 but they need not sign the correction. If all parties 

to the original instrument do not sign the nonmaterial correction, the “knowledgeable” person 

who effectuates the correction is required to record it and “send a copy of the correction 

instrument and notice by first class mail, e-mail, or other reasonable means to each party to the 

original instrument of conveyance and, if applicable, a party’s heirs, successors, or assigns.”48 

This retroactive nonmaterial correction can modify any instrument in Owner’s chain of title. 

 Material corrections must be signed by the original parties or their “heirs, successors, or 

assigns, as applicable . . . ,”49 so presumably, a material correction of an instrument in Owner’s 

chain of title done after Owner’s acquisition would not be effective without Owner’s joinder. 

However, the recent case of Broadway National Bank v. Yates Petroleum Corp.50 held that the 

“as applicable” proviso is not triggered by the existence of successors, but instead “as 

applicable” means successors are necessary parties only if the original parties are not available.51 

This construction means that any Owner that is not a “creditor or subsequent purchaser for 

valuable consideration and without notice”52 is subject in perpetuity to having prior grants in 

Owner’s chain modified by predecessors-in-interest without notice to Owner. The Broadway 

opinion might warrant an occasional check of the Deed Records in search of retroactive 

corrections even though the knowledge acquired by the visit will not be useful in protecting 

Owner’s rights or title. 

VI. Owner’s Rights Controlled by Others 

 If Owner’s rights are subordinate to the rights of others, monitoring the Deed Records 

may be necessary to protect Owner’s subordinate, vulnerable position. Foreclosures of senior 

liens extinguish these subordinate interests, whether junior liens53 or other rights acquired subject 

to the senior lien,54 and the subordinate owners are not entitled to notice of the foreclosure of the 

senior lien unless that right has been secured through an agreement binding on the senior 

lienholder.55 Thus, junior lienholders and owners whose rights are subject to prior liens may 

choose to monitor the foreclosure notices filed by senior lienholders in order to allow the 

subordinate holders to take action to protect their rights in the subject land. 

 If Owner is bound by the acts of others, monitoring the Deed Records will not afford 

them the opportunity to protect their rights in the subject land. If Owner makes another their 

 
45 Id. § 5.030.  
46 Id. § 5.028. 
47 TEX. LOC. GOV. CODE § 193.003(b). 
48 TEX. PROP. CODE § 5.028(d). 
49 Id. § 5.029. 
50 631 S.W.3d 16 (Tex. 2021). 
51 Id. at 25. 
52 TEX. PROP. CODE § 5.030(c). 
53 Hampshire v. Greeves, 143 S.W. 147, 150 (Tex. 1912); Jones v. Bank United, 51 S.W.3d 341, 344 (Tex. 

App.—Houston [1st Dist.] 2001, pet. denied).  
54 See B.F. Avery & Sons v. Kennerly, 12 S.W.2d 140 (Tex. Comm’n App. 1929) (purchaser who bought 

subject to a lien was not a party to the foreclosure yet their title was extinguished). 
55 Hampshire, 143 S.W. at 150; Bank United, 51 S.W.3d at 344. However, note that Chapter 66 of the 

Texas Property Code makes an exception for oil and gas leases, so that foreclosure of a prior lien does not 

extinguish an oil and gas lease insofar as it covers mineral rights but the foreclosure does extinguish the rights 

granted by such lease to use the surface. 



attorney-in-fact with authority to sell land, the Deed Records may tell the story of the agent’s 

actions, but after-the-fact knowledge will not allow Owner to protect their real property rights. 

Similarly, the owner of non-executive rights in minerals will be bound by the leases (and 

amendments) executed by the owner of the executive rights56 without regard to whether the non-

executive owner knows about the leasing transaction. In Andretta v. West,57 the executive rights 

owner amended an oil and gas lease to allow for compensatory royalty payments in lieu of 

production. The amendment was recorded but the non-participating royalty owner neither knew 

about the amendment nor was paid compensatory royalty. When the non-participating royalty 

owner sued the oil and gas lessee to collect their share of the compensatory royalty due under the 

amendment, the lessee asserted the statute of limitations. Even though the non-participating 

royalty owner was bound by the amendment, they had no duty to monitor the deed records for 

instruments executed by the executive rights owner. They were not on notice of the amendment, 

and thus the Discovery Rule postponed (for limitations purposes) the accrual of the cause of 

action for the debt.58 

VII. Conclusion 

 The Deed Records were not designed to serve as a bulletin board for the posting of title 

claims. The establishment of the Grantor-Grantee Index as the statutory search mechanism 

dictates a chain of title notice function for the Deed Records. Nevertheless, there may be fact 

patterns that send Owner back to the Deed Records after their title vests. 

 Possession by another that is inconsistent with Owner’s rights, and the notice afforded by 

that possession, are the primary triggers for this “revisit,” but when adverse possession is what 

sends Owner to the Deed Records, it is for a chain of title driven search against that possessor’s 

name in the Grantor-Grantee Index. The specifics of the fact patterns discussed above that may 

send an Owner to the Deed Records inform Owner when a title search is appropriate and the 

name(s) that should be searched. Invariably, use of the Deed Records requires a name search, as 

opposed to a search by reference to a tract of land or a “needle in the haystack” search through 

all the files maintained in the Deed Records. 

 
56 Non-executive interests will not be bound by the pooling authority granted by the owner of executive 

rights unless this issue is expressly addressed in the creation of executive rights. Montgomery v. Rittersbacher, 424 

S.W.2d 210, 215 (Tex. 1968). 
57 415 S.W.2d 638, 642 (Tex. 1967). 
58 Id. at 642 (“There was no occasion for him to search the records or make inquiry . . . when he did not 

know or have any reason to suspect that they had agreed upon monthly cash payments as a substitute for production 

from the leased premises.”).  


